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one sense no reported case can ever be 
obsolete while the laws and judicial usages of 
English-speaking countries are what they are : 
that is, no man can say beforehand that any given 
case, however antiquated or trifling it may appear 
in itself to be, may not at some time have its use 
for the modern 'practitioner or text-writer. Every 
decision in the books is part of the history of the 
law, and no part of that history can be absolutely 
insignificant. — (Sir Frederick Pollock, Bart., LL.D., 
Corpus Professor of Jurisprudence in the University 
of Oxford.) 

Accurate knowledge of the present state of the 
law upon any subject involves necessarily the 
history of the development of the law upon that 
subject, which can only be attained by following 
down the decisions touching upon it. — (Francis 
M. Scott, Justice, Supreme Court, New York.) 

^he law is the last interpretation of the law 
given by the last Judge. 

<5he enunciation of the most elementary princi- 
ple of law is frequently met by a demand for 
“ an authority in support of that proposition . . , 

No time spent upon providing oneself with a 
precedent is ever wasted even though the book 
may have to be judiciously hidden from view until 
required — (TheHon’ble Sir Cecil Walsh, Kt.,K.C., 
Ex.Offg., Chief Justice, Allahabad High Court.) 

^he last Judicial Interpretation of the law is 
the Law on which your case hangs. 

^o correctly appraise a Judicial decision, it 
is important to know later applications of its 
rules to varying states of facts by way of exten- 
sion or qualification. — (S. Shepard, Chief Justice, 
Court of Appeal, Washington (U. S. A.).) 
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'^aws, thus limiting suits, are founded in the 
noblest policy. They are statutes of repose, to 
quiet titles, to suppress frauds, and to supply the 
deficiency of proofs arising from the ambiguity 
and obscurity or the antiquity of transactions. 
Controversies are limited to a fixed period of time 
lest they should be immortal while men are mortal 
Ne autem lites immortales essent, dum litigaTites 

mnrtales sunt. 


Statute of limitation instead of being viewed 
in an unfavourable light as an unjust and dis- 
creditable defence, should have received such 
support from Courts of Justice as would have 
made it what it was intended emphatically to be, 
a statute of repose. (Justice Stoky in Mi y. Momson.) 



PREFACE TO THE THIRD EDITION 


Among the major Acts of adjective law which play an important part 
in the administration of justice io our courts and which come in for constant 
reference and application in the daily work of the courts, the Limitation Act 
occupies a place almost at the top of the li^t. A question of lim ration is S"ch 
a constant phenomenon in civil litigation and has such a decisive role that 
the profession can hardly do without a good text book on the Law of Limita- 
tion which is up-to-date. 

The second edition of this book was published nearly 10 years ago. 
Although copies of the book were sold out many years ago and the book has 
been long out of p’int, it has not been possible to bring out the third ition 
earlier. Various dilficulties have come in the way of a timely publication of 
the third edition. We wish to express our regret for this delay. But our 
pleasure is all the greater that we are now able to launch the third edition 
and we hope that it will receive the same liberal support cf the legal profession 
as the previous editions and as the other commentaries published by the AIR. 

It is needless to say that this edition includes and incorporates all 
the changes in the Law of Limitation that have taken place in thj intervening 
period after the last edition. The Statute has been amended in a number of 
places and there have also been changes made by the Adaptation Orders. 
The last important change has been the extension of the Act uniformly to the 
whole of India, except Jammu and Kashmir. 

Among the legislative amendments that have taken place in the interval 
after the last edition, the most important have been the changes in Section 20 
of the Act. The profession well knows the difficulties that were felt in the 
interpretation of the former section. It used to be a matter of great contro- 
versy to determine whether a payment was made for interest as such or for 
principal, as to how payments made by a debtor were to be appropriated &c. 
The amendment of the section has now set at rest all these conflicts and a 
simple section has been placed on the Statute Book which does away with 
all these complications. The reader will find in the commentaries on the 
section the change in the law clearly explained. 

It is quite natural that a very large number of decisions have been 
pronounced regarding this branch of 'the law and the incorporation of these 
decisions with the consequent changes in the text of the commentary has, of 
course, been the main task in the preparation of this edition. 

Now remains the pleasant task of thanksgiving. The authors are 
indebted to Messrs. V. S. Balkundi, B.A., LL.B ; V, B. Bakhale, M.A., LL.B.; 
Assistant Editors, the All India Reporter, D. H. Zadgaonkar, BA., LL.B.; 
K. S. Bakre, b Sc., LL.B; R G. Dhoble, B.A., LL.B.; D. R. Rajandekar, B.A., LL.B., 
G. M. Jatar, B.A., LL.B. all members of the editorial staff of the A. i. R. and 
D. W. Chitaley, B.A., LL b , for their sincere co-operation in the preparation 
of this edition. 


10th Sept. 1951. 


V. V. C. 
S. A. R. 



PREFACE TO THE SECOND EDITION 


The fact that a second edition of this work has been called for within three 
years of the publication of its first edition is ample testimony to the cordiality of the 
reception accorded to the first edition and the Authors wish to thank the legal profes- 
sion for this encouragement. During the three years that have elapsed since the 
publication of the first edition hundreds of decisions bearing on the law of limitation 
including some important pronouncements by the Privy Council have been reported 
and there have also been some changes in the statute. All these have been considered 
and incorporated in this edition. Opportunity has also been taken to revise the book 
thoroughly and to check all the references. Special attention is drawn to the foot-notes. 
They do not contain merely the references of the cases relied on in support of the 
propositions in the body of the work but often include critical notes on cases and 
other matters which could not conveniently be given in the body. 

The law of limitation is a very tough branch of the law and the Indian 

Limitation Act is an Act which requires revision and amendment in several places. 

That suprenae desideratum in any system of law, namely, certainty, is greatly lacking 

in its provisions, giving rise to numerous doubts and conflicts. The task of interpreting 

and explaining the provisions of the Act has by no means been an easy one. The 

Authors have, however, endeavoured to take a comprehensive view of the subject and 

present it in a systematic way, combining the ideal of exhaustiveness with that of a 
acientifio exposition of the anderlying principles. 

A fresh General Index has been specially prepared for this edition. The addition 

of a Table of Cases is a feature which, it is hoped, will enhance the usefulness of 
the book. 


The Authors wish to thank the following gentlemen for their valuable assistance 

in the preparation of this edition : Messrs. S. Appu Kao, B.A., B.L., Advocate of the 

Madras High Court, V. S. Balkundi, b.a., lh.b., K. S. Bakre, B.Sc., LH.B., V B 

Buche, B^A., HL.B., W. N. Gadgil, B.sc., ll.b., and G. B. Shidhaye, b.a.’, lh.b.* 
Pleader, Nagpur. 


V. V. C. 
K. N. A. 



PREFACE TO THE FIRST EDITION 


Thb CORDIAIi reception accorded to their Commentaries on tho Civil 
Procedure Code and the Criminal Procedure Code, has induced tho authors to vonttire 
again before the legal public with this Commentary on the Limitation Act. 

The authors have, in the plan and execution of this work, followed tho same 
method as that adopted in tho two previous publications. All the decisions of their 
Lordships of the Privy Council and the Superior Courts of India and Burma, bearing 
on the Limitation Act, have been collected, studied carefully and analytically and 
endeavour has been made to enunciate with clarity and precision the basic principles of 
law underlying them. To unravel the huge mass of case-law that has gathered on tho 
subject and to deduce the principles has by no means been an easy task. But no pains 
have been spared to do so and to classify the principles so deduced under appropriate 
headings and present them in a logical and cogent manner. The aim has been to make 
the commentary as useful as possible to the Bench and the Bar and the authors have 
therefore attempted to discuss all the various questions arising in practice under this 
Act, by reference to fundamental principles, illustrated by the decisions of the Courts. 
It cannot be gainsaid that the hackneyed method of merely digesting cases under each 
section has ceased to appeal to the profession as being of no real help or guidance in 
appreciating the decisions. 

Wherever there is a conflict of decisions, attempt has been made to resolve the 
conflict by discussing the question on first principles and the authors have not shrunk 
from the task of criticising decisions which, on applying the basic principles of law, are 
found to be open to such criticism. In the foot-notes, special care has boon taken to 
explain the decisions cited and to indicate tho applicability of the principles illustrated 
by them. 

In order to facilitate reference, the full text of the Act has been given all in one 
place. The synopsis and the grouping of other important and useful subjects given under 
the heading “other topics’* will, it is hoped, be of help to the reader to find out the 
particular subject required with facility and ease. 

CJorresponding sections of tho earlier Limitation Acts have been given in the 
foot notes under each section, to enable the reader to appreciate the decisions on such 
enactments in the light of the language of those enactments. 

Tlie authors trust that this work will receive the same generous support from 
the Bench and the Bar as was accorded to their Commentaries on the Civil Procedure 
Code and tho Criminal Procedure Code. 

The authors desire to express their indebtedness to B. K. Manohar, B a., 
Advocate and D. V. Chitaley, B.A., IjL.b., Pleader, Nagpur; Messrs. S. Appu Bao, b.a. 
B.L., 0. Srinivasa Bao, M.A., B.L., and V. Srinivasa Iyer, B.A., B.L., Advocates, 
Messrs. T. B. Ananthasubramania Iyer, B.A., B.D., K. G. Subramania Iyer, M.A., B.rj., 
N. Balasubramania Iyer, M A., M.li., and E. B. Gopinatha Bao, B.A., B.ii., Pleaders, 
Coimbatore; Mr. V. S. Balkundi, B.A., LL.B., Pleader, Nagpur and Mr. B. S. Paniauff, 
B.A., LL.B., Advocate, Bombay, very valuable help rendered by them in 

compiling and bringing out this ^ 
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STATEMENT OF OBJECTS AND REASONS 


sions of the different High Coiirts. These relate for the most part to matters of detail 
rather than to questions of principle, and a sufficient account of the amendments pro- 
posed in respect of them will be found in the Notes on Clauses annexed to this statement. 

4. It would be possible to enact the proposed alterations by an amending Act. 
But the Limitation Act of 1877, has been already amended by no less than eleven 
different enactments. It is clearly desirable to have the whole of the statutory law on 
the subject dealt with in one Act and to clear the Statute-book of these scattered 
enactments. It is proposed for this reason to introduce an amending and consolidating 
Bill, embodying the alterations to which attention has been called, re-enacting the 
present Act in other respects and repealing the various Acts and provisions in which the 
law is now contained. 

The 2nd January 1908. H. ERLE RICHARDS. 


NOTES ON CLAUSES. 

The sections and schedules of the Act have been re arranged, the saving and 
rex>ealing provisions being placed at the end. 

In the Act various suits, appeals and applications are described by reference to 
the number of the particular section of any Act under which the suit, appeal or 
application in question may be instituted, preferred or made. Most of these references 
are to sections of the Code of Civil Procedure, and as the majority of these sections 
have, in the Civil Procedure Code Bill now before the Legislature, been relegated to 
Rules which may from time to time be altered and may be different in different 
Provinces, it has been considered advisable in framing the clauses and articles in the 
Bill to avoid these references and to render the provisions of the Bill self-contained as 
far as possible. 

Clauses of Bill. 

Clause i. — It is i^roposed that section 33, which provides for suits on mortgages 
affected by the Privy Council case, should take effect on the passing of the Bill, and 
that the rest of the Act should come into force simultaneously with the Code of Civil 
Procedure now before the Legislature. 

Clause 2. — The definitions have been re-arranged in alphabetical order. 

No. (6) has been added to make the term ‘‘moveable property*' include growing 
crops in accordance with the amendment proposed in the Civil Procedure Code Bill. 
This is for consideration. It was approved by the Select Committee on the Cede of Civil 
Procedure of 1903 and was inserted in their Draft Bill (Schedule iv). 

Clause 5. — W ords have been inserted in this clause to inelude applications to 
which the clause may be made applicable by the Code of Civil Procedure. This amend- 
ment has the approval of the Special Committee on the Code of Civil Procedure, 1907. 

Clauses 7 and 8. — The last clause of section 7 with some verbal modifications 
has been placed as a separate clause after clause 8 so as to make it clear that its 
provisions are applicable to cases governed by either of the clauses 7 or 8. 

f 

Cases of a person entitled to institute a suit or make an application being under 
any legal disability are dealt with by sections 7 and 8 of the Act, . 



THE INDIAN LIMITATION BILL (1908) 


STATEMENT OF OBJECTS AND REASONS.* 


1. One immediate circamatance which has moved the Government of India to 
undertake legislation in connexion with the Indian Limitation Act, 1877, is the hardship 
which has been caused to the holders of mortgages of immovable property, in forms 
other than what is known as the English form, over a large part of India, by reason 
of the recent decision of the Judicial Committee of the Privy Council in the case of 
Vasudeva v. Srinivasa^ (ll OWN 1005). In that case their Lordships, overruling the 
decisions of the High Courts of Bombay, Madras and Allahibad, have advised that the 
period of limitation prescribed by the Indian Limitation Act, 1877, for suits to enforce 
payment of money secured by such mortgiges, is twelve years as provided in article 132 
of the second schedule of that Act, and not the longer period of sixty years prescribed 
by article 147. In the opinion of the Privy Council the latter article applies only to the 
class of mortgages in which a suit raiy bo brought for “foreclosure or sale,” that is, 
only to English mortgages. Previous to this decision, for nearly a qu irtor of a century, 
the law had been held by the High Courts of Bombay and of Allahabad to be that every 
suit by a mortgagee either for foreclosure or for sale was governed by the sixty years' 
rale of limitation enacted in article 147, an 1 the same view of the law ha 1 been accepted 
by the High C )urt of Madras and by some other High Courb'\ The eiToct of the decision 
of the Privy Council has been that in the territories within the jurisdiction of the above 
High Courts a number of suits for the enforcement of mjrtgages, which, before the 
decision of the Privy Council, would have been witliin time, have been and must bo 
dismissed by the Courts on the grounds that they are barred by limitation, and that 
the claims under a still larger number of mortgages have become unenforceable owing 
to the construction thus pub on the Statute of Limitation. This result is undoubtedly 
hard on mortgagees who have relied on the view of the law taken by the High Cjurts 
of their Provinces and now find themselves debarred of all remedy because that view 
baa been decided to be incorrect. The Government of India are of opinion that some 
provision should be mide to meet those cases, and it is accordingly proposed in the Bill 
to allow to these mortgagees a period of two years within which to bring their suits, 
provided that the whole period from the date when the money secured by the mortgage 
became due does nob exceed sixty yoars in all. Provision is also made for the continu- 
ance of pending suits and for the restoration of suits which have been dismissed on the 
ground of limitatioh since the date of the Privy Council decision. 

2. Legislation is also necessary to give effect to the recommendations of the 
Committee on the Code of Civil Procedure. These have been incorporated in the 
present Bill. 

8. It seems desirable also to take this opportunity of setting at rest some doubts 
on other provisions of the Limitation Act which have been caused by conflicting deci- 

• GaBette o! India, 1908, Part Y, page 22. 




STATEMENT OF OBJECTS AND REASONS 


eions of the different High Courts. These relate for the most part to matters of detail 
rather than to questions of principle, and a sufficient account of the amendments pro- 
posed in respect of them will be found in the Notes on Clauses annexed to this statement, 

4. It would be possible to enact the proposed alterations by an amending Act, 
But the Limitation Act of 1877, has been already amended by no less than elevexi 
different enactments. It is clearly desirable to have the whole of the statutory law on 
the subject dealt with in one Act and to clear the Statute-book of these scattered 
enactments. It is proposed for this reason to introduce an amending and consolidating 
Bill, embodying the alterations to which attention has been called, re-enacting the 
present Act in other respects and repealing the various Acts and provisions in which the 
law is now contained. 

The 2nd January 1908. H. BRLE RICHARDS. 


NOTES ON CLAUSES. 

The sections and schedules of the Act have been re arranged, the saving and 
rex>ealing provisions being placed at the end. 

In the Act various suits, appeals and applications are described by reference to 
the number of the particular section of any Act under which the suit, appeal or 
application in question may be instituted, preferred or made. Most of these references 
are to sections of the Code of Civil Procedure, and as the majority of these sections 
have, in the Civil Procedure Code Bill now before the Legislature, been relegated to 
Rules which may from time to time be altered and may be different in different 
Provinces, it has been considered advisable in framing the clauses and articles in the 
Bill to avoid these references and to render the provisions of the Bill self-contained as 
far as possible. 

Clauses of Bill. 

Clause i. — It is proposed that section 33, which provides for suits on mortgages 
affected by the Privy Council case, should take effect on the passing of the Bill, and 
that the rest of the Act should come into force simultaneously with the Code of Civil 
Procedure now before the Legislature. 

Clause 2. — The definitions have been re-arranged in alphabetical order. 

No. (6) has been added to make the term “moveable property*’ include growing 
crops in accordance with the amendment proposed in the Civil Procedure Code Bill, 
This is for consideration. It was approved by the Select Committee on the Cede of Civil 
Procedure of 1903 and was inserted in their Draft Bill (Schedule iv). 

Clause 5. — Words have been inserted in this clauee to include applications to 
which the clause may be made applicable by the Code of Civil Procedure. This amend- 
ment has the approval of the Special Committee on the Code of Civil Procedure, 1907. 

Clauses 7 and 6 . — The last clause of section 7 with some verbal modifications 
has been placed as a separate clause after clause 8 so as to make it clear that its 
provisions are applicable to cases governed by either of the clauses 7 or 8. 

« . 

Cases of a person entitled to institute a suit or make an application being under 
any legal disability are dealt with by sections 7 and 8 of the Act, 
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It bas been held in a series of decisions of the Madras High Court that section 7 
applies only to eases where the right to bring a suit or to make an application is vested 
either — 


(0 

(a) 


in a single individual who is under ii disability, or 

in a number of individuals, all of whom are under a disability. 


These cases arc, Seslian v. Rajagopaht, i L u la Mad 236, where there was a 
decree in favour of three persons of whom two only were minors, and it was held that 
-section 7 did not apply to an application for the execution of the decree; Vigne.^wara v. 
Bapayya, I L R 16 Mad 436, and Moidin v. Beevi, I h li 18 Mad 38, which were cases of 
■suits where some only of several persons entitled to institute them were under disability, 
and it was held, following the case in l h u 13 Mad -j-Mj, that the suits were not governed 
by section 7; Ahinsa v. Ahdul, i l r ‘2.> Mad 26, where Benson and Bhashyam 
Ayyangar, JJ., adopted the same construction of section 7 and held that, apart from 
section 8, the protection afforded by section T would extend only to cases where each and 
all of the persons jointly entitled to sue were affected by disability at the time from 
which the period of limitation was to bo reckoned, and that if any one of them was then 
free from disability, section 7 cannot be availed of by all or any of them; and Periasami 
V. Krisknaj I L R 25 Mad i31, when-o a Full Boncii of f ho ^fadras High Court upheld 
the same view. 


On the construction ]mt upon S(!ciion 7 by (lie -^laclras High Court', cases in which 
the right is vested jointly in a number of persons of whom some only are under anv 
'disability must be left to be governed by section 8 alone, and under the latter part of 
that section, if there is no one among these persons who can give a discharge without 
the concurrence of those who are under disability, time would commence to run onlv 
from the date when the last of them becomes fi'oc from disability and then, apparently, 
they would have in every case the full period lu'escribed for the suit or application in 
question, there being nothing in section 8, corresponding to the last clause of section 7 , 
to limit the period to three years from the cessation of disability or to exclude suits for 
pre-emption from its scope. 


Clause 8 — There is conflict between the Calcutta, Bombay and Allahabad High 
Courts on the one hand and the Madras High Court on the other on the question, 
whether an application for the execution of a decree can be saved from limitation by 
the fact of some only of the decree-holders being under a disability. In Anondo v. 
AnandOy ILR 14 cal 50; Surja v. Arun, ILR 28 cal 405; Govindram v. Tatia, ILR 20 Bom 
383 and Zamir v. Sundar, I D R 22 AtiD 199 (fb), it has been held that a disability of 
some only of several joint decree-holders would save an application for the execution of 
the decree from being barred; while the Madras High Court, in Seshaii v. Rajagopala, 
I Ii R 13 Mad 236, and in Periasami v. Krishna, I L R 25 Mad 431 (FB), has held the 
contrary. The High Courts of Calcutta, Bombay and Allahabad hold that the case comes 
under section 7, but the Madras High Court holds that it comes neither under section 7 
nor under section 8. If the right view of section 7 is that it deals only with cases, where 
the person, or all the persons if there are more than one, entitled to bring a suit or make 
■^n application, is or are under disability, the case in question should properly be dealt 
with by section 8; all the High Courts are agreed that one of several joint decree- 
holders cannot give a valid discharge without the concurrence of the others; but the 
Madras High Court in the Full Bench case felt a difificulty in bringing the cose under 
section 8, for the reason that applications are not mentioned in that section while they 

S.Iiim, II. 
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are in section 7. In the coarse of his judgment in the case Bhashyam Ayyangar, J. 
observed that the addition of words suggested in this amendment would bring the case- 
in question within the operation of section 8 (l E R 25 Mad 431 at p. 442), 

Clause 9. — This is the last paragraph of section 7. 

Clause 11. — The proposed amendment is intended to remove certain doubts. 

It has been lield in some cases that this section does not include a suit for an> 
account of the trust property. 

In Saroda v. Brojo, I L R 5 Cal 910, property had been vested in the defendant 
upon trust to manage it and maintain the plaintiff out of the profits during his minority 
and to make it over to the plaintiff on his attaining the age of majority; the suit was 
for a decree directing the defendant to account for all such property, and the profits^ 
receipts and disbursements connected therewith. It was held by White and Maclean, JJ.^ 
that the object of the suit not being to recover any property in specie, section 10 did not 
apply* A similar view was adopted in Advocate-General v. Bai Punjabait I L R 18 Bom 
551 (at pp. 506,567), where the claim was against a trustee for an account of income and 
disbursements in respect of trust property and for the balance if any. In Hurro v. 
Tarini, I L R 8 cal 766, however, Wilson, J., directed an account and in a manner 
^ doubted the correctness of the rule laid down in I L R 5 cal 910, and in Nistarini v. 
Hwndo Lalj I L R 30 Cal 369 (at p. 384), a trustee was directed to render accounts* 
irrespective of any question of limitation. In Banga v. Baba, i L r 20 Mad 398, the- 
question whether section 10 applied to a suit charging breaches of trust and claiming an. 
account was regarded as a somewhat doubtful question and was left open. 

Section 8, clause 1 of the Trustee Act, 1888 (51 & 52, vict., c. 59), saves from the 
bar of limitation a claim against a trustee “to recover trust property, or the proceeds- 
thereof still retained by the trustee, or previously received by him and converted to his 
use.” It has been held that actions against express trustees claiming an account of such 
property cannot be barred by the Statute of Limitation : Rochefoucauld v. Boustead^ 
(1897) 1 ch 196 at p. 208 ; North American Co. v. Watkins, (1904) 1 ch 242. 

Clause 15. — This is section 14 of the Act. The second paragraph of this section. 

is omitted as it is proposed in the Civil Procedure Code Bill to leave out the provision 

relating to staying proceedings contained in section 20 of the present Code of Civil 
Procedure. 

Clause 16, — Words are proposed to be inserted in the clause so as to make its- 
provisions applicable to cases where the execution of a decree has been stayed by 
injunction or order. 

This section is not applicable to cases of applications for execution of decrees : 
Bungiah v. Nanjappa, i L E 26 Mad 780, 782, although in Beni v. Sarju, I L R 26 ale 
140, the High Court of Allahabad in computing the period of limitation for an application 
for execution of a decree allowed the period, during which an injunction staying the 
execution was in force, to be excluded; it is not, however, clear upon the judgment 
under what provision of the Act this exclusion was allowed. 

The Courts have in many cases, where the execution of a decree has been stayed 
by an injunction or order relieved the decree-holder from the bar of limitation by 
treating the application made after the withdrawal of the injunction or order as an 
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application to revive or continue some previous application: Kahjanhhai v. GhanasJuimlal 
I E R 5 Bom 29, p. 34 et seq.; Narayan v. Sono, I L R 24 Bom 345; Issuree v. Abdool, I E R 
4 cal 416; Hurronath v. Gkuni, I E R 4 Cal 877; Auhraf v. Bepin, I E R ;40 cal 407 at 
pp. 411, 413; Gurudeo v. Avirit, IE R 33 cal 689; Lakhmi v. Ballam, I E R 17 AEE 425 
and Qamaruddin v. Jawahir, I E R 27 AEE 334 (P c), may be cited as instances. 

But it is not always possible by this method to relievo an applicant for execution, 
in cases where execution has been stayed by reason of an order of Court, from the bar 
of limitation; as for instance in cases where there was no ponding application for 
execution at the date of tlie injunction or order (Sarup v. Watson, 6 o w N 735 ) ; or 
where the previous application had been dismissed after the rcTnoval of the bar but 
before the date of the fresh application {Dulchiram v. Jagendra, 5 c w N 347 ). 

In the course of their judgment in Eungiah v. Nanjappa, I L R 2C Mad 780, 
Benson and Bhashyam Ayyangar, J.J., observed as follows : “It is only reasonable and 
proper that in computing the period. of limitation prescribed for an application for 
execution of a decree, the time durmg which the attaching decree-holder prosecutes a 
suit under section 283, or during which execution of the decree or a ixsrtion of it has been 
stayed by injunction or otherwise, should be excluded.” (At p. 783). 

Clazise 18. — The addition of this clause was recommended in the Civil 
Procedure Bill of 1903. In their report the Select Committee observed as follows ; 

“In proposing an additional section ( 16 A) we have acted on the view that the 
purpose of clause 424 (section 424 of the Code of Civil Procedure) is to give notice and 
facilitate compromise, but not to shorten the period of limitation. Where, for example, 

the period of limitation is only thirty days, the deduction of two months on account of 
notice negatives the right of suit." 


Clause 21. — There is a conflict between the Madras High Court and the other 
High Courts on the question whether the provisions of section 19 apply to applications 
for execution of decrees; the Madras High Court has answered the question in the 
negative. Eama v. Venkatesa, ILR 5 Mad 171 (PB); Sreeuivasa v. Ponnusawmy , lER 28 
Mad 40; and the other High Courts have answered it in the affirmative : Trimbak v. 
Kashinath, I L R 22 Bom 722, 727 ; Venkatrav v. Bijesing, i L R 10 Bom 108 ; Ram v. 
Jakur, I E R 8 cal 716 ; Torce v. Mahomed, I E R 9 cal 730 ; Norendra v. Bhupendra, 
I E R 23 cal 374, 387; Ea.mhit v. Satgur, ILR 3 .ALE 247 (PB); Janki v. Ghalam, ILR 5 
ALL 201 ; Fateh v. Gopal, I L R 7 ALL 424 ; Muhammad v. Payag, I E R 16 ALL 228 ; 
agat v. Chint, Punj. Record No. 28 of 1685; Bhagabutty v. Ashutosh, SOWN 470. 

It may be observed that under section 8, 37 & 38 vict., c. 57, the right to take 
proceedings to enforce a judgment may be saved by acknowledgment or payment : Jau 
v.J ohm stone, (1693) 1 Q. b., p. 25 on appeal, p. 189, where at p. 190, Bindley, L. J., opened 
his ]udgment with the following remark: “The question raised by this appeal is a very 
important one, namely, whether proceedings can be taken to enforce a judgment after 
welve years, there having been no payment or acknowledgment in the meantime.” 


The proposed amendment is intended to make it clear that the 
clause apply to applications for the execution of decrees. 


provisions of the 


Clause 22. — The expression “produce of land” may not include rent naid bv 
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There is a conflict between the Calcutta and the Madras High Courts on the one 
hand and the Allahabad High Court on the other on the question whether the word 
“debt" in this section includes what may be called a judgment-debt; the Calcutta and 
the Madras High Courts answering the question in the negative: Kader Bukah v. Gour, 
G c w N 766; Periasami v. Krishna, I L R 25 Mad 481 (fb) at p. 442 ; Kuppu v. Bengal 
ILR 27 Mad 608; Srinivasa v. Ponnu, I L B 28 Mad 40 and the cases of Rally v, Heera] 
ILK 2 Cal 468 and Mungol v. Sfiama, ILR 4 cal 708, decided under sections 20 and 21 of 
Act ix of 1871; and the Allahabad High Court answering it in the affirmative : Boshan 
V. Mata, I L R 26 ALL 36; J anki v. Ghularn, I L R 5 ALL 201; Bamhit v. Satgur, ILR 
3 ALL 247; Muhammad v. Payag, I L R 16 ALL 228 ; Ashanullah v. Dakkhini, I L R 27 
ALL 575. It seems that acknowledgments and payments should in this respect have the 
same effect, and it may be observed that under section 8, 37 & 38 viot. c. 57, a payment 
would save the right to take proceedings to enforce a judgment : Jay v. Johnstone, 

<1893) 1 Q B 189. 

The explanation is added to remove this'conflict. 

Clause 23 (1). — There is a conflict of authority on the question whether a 
guardian of a minor is an agent within the meaning of these sections. In Tilak v. 
Ghhutta, ILR 26 ALL 598, it was held that a payment made by a natural guardian of 
certain minors of interest due on a bond executed by their deceased father did not meet 
the requirements of section 20; in Wajibun v. Kadir, I L R 13 cal 292, it was held that 
an acknowledgment given by the natural guardian of a minor was not enough to give 
the creditor a fresh period of limitation, and the same view was taken in Maharana 
V. Vadilal, I L R 20 Bom 61. On the other hand, in Annapagauda v. Sanga, I L R 2G 
Bom 221 (pb), it was held that a payment made or acknowledgment given by a guardian 
appointed under Act VIII of 1890, if it was within the powers of the guardian under 
section 27 of the Act, would be sufficient; payment made by such a guardian who had 
borrowed money on a bond for the benefit of the minor was held to be a good payment 
under section 20 : Narendra v. Bai Gharan, I L R 29 Cal 647; and an acknowledgment 
made in the course of certain execution proceedings by the pleader of a minor judgment- 
debtor was held to be within the requirements of section 19 in Norendra v. Bhupendrat 
I L B 23 cal\374 at p. 387; and in Sohha-nadri v. Sriramulu, I L R 17 Mad 221, an 
acknowledgment made by a natural guardian was held to meet the requirements of 
section 19. In Beti Maharani v. Collector of Etaivah, i L R 17 ALL 198 (p c), an 
acknowledgment made by the Court of Wards on behalf of a person who had been 
declared disqualified on her own application was held to be sufficient; it may be doubted, 
however, whether such a disqualified proprietor is a person under disability in the 
same sense as a minor or an idiot or an insane person. 

It may be observed that acknowledgments and payments made by guardians and 
managers are almost always made for some benefit to the estate of the person under 
disability, e. g., to avert an impending suit; it would be manifestly unfair after a creditor 
has, at the request of the guardian, accepted a payment or an acknowledgment and 
refrained from suing at once, to allow the minor afterwards to say that the creditor’s 
remedy hats become barred. 

The addition of this sub-clause will remove the conflict. 

Clause 24 » — The proposed amendment is recommended in the fourth schedule 
annexed to the Civil Procedure Code Bill, 1907, In the notes annexed to their report. 
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the Special Committee made the following obeervation with reference to this amend- 
ment : 

**The Committee have amended section 22 of the Limitation Act to supply an 
omission which has been noticed by the High Courts, namely, the absence of any 
provision with regard to a devolution of interest pendente lite where it takes place 
otherwise than by reason of death. The section as amended will include not only cases 
in which a devolution of interest takes place pendente lite owing to death bub also other 
cases in which such devolution occurs.** 

It is also proposed to save eases where plaintiff has been made a defendant or 
vice verm from the operation of this clause : Jihanii v. Golcool, i Tj R in Cal 760; 
Klmdir v. Eama, I L R 17 Mad 12. 

Clause — A clause has been added to provide a rule for the acquisition of 
easements against the Government. 

It is the last clause of section 15 of the Indian Easements Act, v of 1882. There 
is a conflict on the question whether section 26 applies against the Government. In 
Arzan v. Bakhal^ I L R 10 cal 214, 219, Garth, C. J., went on the assumption that it 
did; whereas in Secretary of State v. Mathurabhai, I L R 14 Bom 218, and Viresa v. 
Tataya, I L R 8 Mad 467, it has been held that it does not. 

Sixty years is the period of limitation applicable against the Governinent. 

Illustration (b) has been omitted as it has been pointed out that it goes beyond 
the terms of the section which does not require “actual user*’ : Koj/lash v. Sonatun^ 
I L R 7 cal 182. 

This illustration does not occur under section 15 of the Indian Easements Act, 
V of 1882. 

Clause 31. — Portions of section 2 have been omitted os unnecessary, having 
regard to the provisions of the General Clauses Act, 1897, section 6 (a), and section 8. 

Svb~clause (2) (b) — The Madras Regulation, vi of 1881, has been repealed 
except as to the scheduled districts in Madras by the Madras Hereditary Village-offices 
Act (Mad. Act III), 1895. This Act, however, clearly provides special rules of limitation 
for suits, appeals and applications, making certain sections of the Limitation Act 
applicable thereto. Sub-clause (1) {b) will therefore save the periods prescribed by this 

Act from being altered or affected by anything herein contained and it need not be 
specifically mentioned. 

^ Sub-clause {3). — The sections of the Act corresponding to clauses 28 and 29 of 
the Bill were repealed by the Indian Easements Act, v of 1882, in the Provinces to 

which it applies ; this sub-clause is added to provide that these provisions of the Bill 
shall not affect the Easements Act. 

Glaaise 32. — This clause provides for cases in respect of which the period of 
limitation has been shortened by the Bill. It proceeds on the lines of the last clause in 
section 2 of the Act (now repealed by the repealing and Amending Act, 1891 ). 

Clause 33 (l). — The Privy Council has held in the recent case of Vasudeva 
V. Srimvasa, il c w N 1006, that article 147 (providing a period of sixty years) is 
appHcable only to suits on English mortgages, and that suits on all other mortgages are 
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^o^einerl by the twelve years rule contained in article 132. Previous to this decision. 

decisions of the High Courts of Bombay, Madras and 

eitW ° f ^ mortgagee in which he asked 

either for foreclosure or for sale : Motiram v. Vital, I L E 13 Bom 90 (P B) ; Datto v. 

ttiu, I L K 20 Bom 408 (P B) ; Narayana v. Venkata, I L E 25 Mad 220 (P B) • Shib 
'S . GcillQCi j I Li R G AliE 551 (p B). I * 

4 

The result has been that in the said territories a large number of mortgage suits 

foi which the period o limitation had hitherto been believed to be sixty years would be 
found to be barred by limitation. 

of pending Lhl!' ^ continuance 

suits of?beTp<^Vf-^‘ ~ supposed to provide for the restoration of 

suites of the desci ption men loned above which have been dismissed on the ground of 

^ve„. s::. 

NOTES ON SCHEDULES. 

Schedule I. 

as possibJr existing numbering has been retained as far 

Civil *^®en proposed in the fourth schedule of the 

to authorise the framing of rules extending the summary procedure to the trial of ^uits 
othei than suits on negotiable instruxnents. 

. , . f proposed to be amended so as to provide for all cases 

which the Civil Procedure Code Bill proposes to give a right of suit to challenge 

orders passed in proceedings relating to resistance and obstruction to the delivery of 

possession of property to a decree-holder or to a purchaser of property sold in execution 
or a decree and to dispossession in such delivery of possession. 

Article 33 has been divided in order to preserve the numbering of the present Act. 
Article 34 of the Act is proposed to be emitted. 

A wife, even if a minor, should not be looked upon by the law as a chattel and 
an object of possession. The Civil Procedure Code Bill of 1907 , has left out the provision 
relating to decree for the recovery of a wife (o. xxi, R. 32). 

Article 35 of the Act is also proposed to be omitted. 

.u T article is very limited. It does not apply to cases arising under 

e Indian Divorce Act. The Allahabad High Court has held that it does not apply to 
Hindus or Muhammadans, as their personal law does not require an antecedent demand 
to sustain a suit for restitution of conjugal rights, nor make restitution unenforceable 
against a minor, and it has further held that the withholding of conjugal rights by 
either party is a continuing wrong, and that a claim for restitution cannot be° barred 
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hy limitation : Binda v. Eannsilia, I L R 13 ALL 126, 146. The same view was taken in 
Bai Sari v. Savhia, I L R 16 Bom 714, These views have been so far modified by the 
rulings of the Calcutta and Madras High Courts and by the later rulings of the Bombay 
High Court as to make the ai'ticle applicable to Hindus and Muhammadans in cases of 
^uits preceded by demand and refusal as mentioned in the third column : Dhanjibhoy 
V. Hirabai, I L E 25 Bom 644 (fb); v. Biizloo, i L R 34 cal 79 ; Saravanai 

V. Poovayij I L R 23 Mad 436. The operation of the article may be easily avoided by 
a party if he simply refrains from making a demand which, it may be noted, is not 
under the Hindu or Muhammadan law necessary to give rise to a cause of action. It is 
41 very usual thing in Hindu and Muhammadan families for a wife to go and stay with 
her parents or brothers and the effect of this article is that if owing to any domestic 
quarrel the wife should in a fit of temper refuse to return, the husband would be 
compelled to take the matter into Court within two years. 

Article 44, — The article is proposed to be amended so as to be applicable to all 
transfers of property. 

It has been held in one case that the woi*d “sale” does not include a mortgage 
or a lease : Bamausar v. Baghiibar, I L R 5 ALL 490. 

Article 60, — There is conflict on the question whether money deposited with a 
banker is a loan or a deposit. 

In Ishur V. Jibun, i L R 16 cal 25, Wilson, J., held that it is a deposit and not 
a loan within the meaning of article 59, 

In Ichha v. Nathan I L R 13 Bom 338, it was held that a deposit with a banker 
is ordinarily a loan. 

In Dharani v. Ganga, 4 Allahabad Law Journal 628, it has been held that ordinary 
dealings between native bankers and their customers are matters of loan within the 
meaning of article 59. 

In Muncherji v. Dorahjiy I L R 19 Bom 775, and Perundevi v. Nammalvar^ 
ILK 18 Mad 390 at p. 394, it was held that whether a particular transaction was a loan 
or a deposit would depend on the facts of each ease. 

The amendment suggested would bring the law into conformity with the view 
taken by ordinary men of business in this country. 

Article 99, — It was held in Pattablii v. Baviayya, I L R 20 Mad 23 that this 
article could not apply to a case where not the whole but only a part of the money due 
under a joint decree Was realized from the plaintiff by the sale of his property by 
the Court and that it was doubtful whether such a case fell under aiticle 61 or under 
the general article 120 . 

In Bajah of Vizianagrain v. Bajah Setrucheida, I L R 26 Mad 686 at p. 716| 
Bhashyam Ayyangar, J., pointed out that a strictly grammatical and literal intepreta- 
tion of this article would lead to anomalous, if not absurd, consequences, and observed 
that he would be strongly inclined to read the section as if after the words “had paid” 
there were the words “on account of.” He held that each time that an amount is paid 
by or levied from the party seeking contribution in excess of his share, he has a right 
of suit for contribution in respect of such payment. Referring to this case Stanley, C. J., 
in Ibn Hasan v. Brijlthuhan, I L R 26 ALL 407, observed as follows : “It seems to me 
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very questionable whether the learned Judge has not taken too great a liberty of 
interpolation with the article in question” — page 425. 

The question whether the word ‘paid* in article 100 of Act IX of 1871 (which 
corresponded to the present article 99) covered a case where money was realized by the: 
sale of plaintiff s property was left in doubt by Mitter and Maclean, JJ.,in Fmkoruddeen 
T. Mohima, I E R 4 cal 529. 

The amendments proposed would meet the points indicated above. 

Article 111, — The amendment proposed will make it clear that this article ia 
applicable only to suits to enforce the personal liability of the purchaser. 

It has been held by the High Courts of Bombay, Madras and Allahabad that a- 
suit by an unpaid vendor to enforce his charge on the land for the unpaid purchase, 
money is governed by article 132 and not by this article : Chunilal v. Bai Jethi, i E R. 
22 Bom 846; Virachand v. Kumaji, I E R 18 Bom 48; Har v. Muhamdi, I E R 21 AEE 
464; Bamakrishna v. Subrahmania, I E R 29 Mad 305 (PB), overruling Natesan v. 
So7mdray I L R 21 Mad 141 and Avuthala v. Dayicmina, I L R 24 Mad 233. 

Article 116. — It is proposed to amend this article so as to exclude from its 
operation suits for arrears of rent payable under a registered lease. 

There is conflict on the question whether a suit for arrears of rent due under a 
registered lease is governed by this article or by article 110 which provides three years, 
for suits for arrears of rent. The Calcutta High Court has held that such suits, if not 
governed by the Bengal Tenancy Act (that is, if the rent is not due in respect of 
agricultural lands) would come under article 116 and not under article llO : Umesh v. 
Adarmoniy I L R 15 cal 221; Raniganj Coal Company v, Jadunatk, I E R 19 Cal 489; 
suits for rent due under a registered contract are also held to be governed by article 116^ 
by the Madras High Court : Vythtlin^ja v. Thetchana, l E R 3 Mad 76. The Allahabad 
High Court has, however, held that such suits are governed by article llO, w'hich 
specifically deals with suits for arrears of rent ; Bam Narain v. Kamta, I L R 26. 
ALE 138. 

The ruling of the Calcutta and Madras High Courts would reduce the scope of 
article 110 to oases of tenancies for a term not exceeding one year and monthly tenancies^ 
as all other tenancies must be created by registered instrument. 

Article 118, — The amendment is proposed to remove a conflict of authority, and 
it adopts the view taken by Bhashyara Ayyangar, J. 

In a suit to set aside an adoption where but for the adoption the estate would 
be in a Hindu female, a remote reversioner has been held to claim through the 
presumptive reversioner in the following cases : Ayyadorai v. Solai, I E R 24 Mad 405; 
Chiruvolu v. ChiruvoUc, I E R 29 Mad 390 (P B); Harnath v. Handily I E R 27 Cal .STO- 
at p. 403; Srinivasa v. Hanmant, I L R 24 Bom 260 at p. 266; Siddhessar v. SJiani 
Chand, 23 W R 285 (decided under Act IX of 1871); Mrino Moyee v. Bhoobun, 23 W R 42: 
(decided under Act xiv of 1859). 

The contrary view has been taken in the following cases : Abhiash v. Harinath^. 
lEB 82 cal 62 at p. 71; Bagwanta v. Sukhiy I E R 22 AEE 33 at pp. 44, 45. 

In the case of Chiruvolu v. ChiruvolUy I E R 29 Mad 390 (PB), however, the 
Court oteerved that in suits relating to the alienations by a qualified owner (such as a 
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Bindhi widow) the presumptive revorsiouer cannot, on the current of authority, be held ^ 
to represent remote reversioners (at p, 4H). The conflift, therefore, is limited to snits 

relating to adoption. 

Article 163 , — The amendment is recommended by the Special Committee on tho 
Civil Procedure Code Bill, 1907, 

Article 166, The amendmeufc is recommended by the same Committee. In the 

Notes on Schedules annexed to their report they observe as follows : 

**The CJode [s, 31‘2] contemplates the confirmation of a sale of immovable 
property immediately on the expiration of the thirty days allowed by article 166 of the 
Limitation Schedule. But the period allowed for an application to set aside a sale on 
the ground that the judgmont-debtor had no saleable interest therein is sixty days 
[article 179). The result is that in some Provinces the confirmation of a sale is delayed 
for sixty days: whilst in other Provinces, sales, which have been already confirmed 
are liable to be set aside. The Committee think that in the matter of limitation an 
application under section 313. should be brought into line with an application under 
section 319, and they therefore propose to rex>eal article 17-2 and to amend article 166 so 
as to include application under section 313.*’ 

Articles 171, 172 , — Article 171 of the Act has been broken up into these two 
articles. References to the sections have been omitted and words imve been added to 
describe the order of dismissal referred to. 

Article 172 of the Act is omitted from the Bill. 

Article 174 of the Act is omitted as it has been repealed by the Provincial 
Insolvency Act, 1907, with effect from the ist January, 1908. 

Articles 176, 177 . — These two articles have been substituted for the three articles 
in the Act. Article i77 is recommended by the Special Committee of 1907. 

Article 179 — In article 177 of the Act the description of the application intended 
to be governed by it does not seem to be accurate. 

Section 698 of the Code deals with the application to be made by an intending 
appellant; section 603 deals with the admission of the appeal. Section 698 requires 
that the application should pray for a certificate that the case is a fit one for appeal; 
section 6fi9 does not require that any application should be made for the admission of 
the appeal. 

It may be noted that the word may in section 603 of the present Code has been 
replaced by the word shall in O. xiiiv, B. 8 of the Code of Civil Procedure Bill, 1907. 

Article 181, third column, clMise 2 , — There is conflict on the question whether, 
where an appeal has been withdrawn, time would run from the date of withdrawal of 
the appeal or from the date of the original decree. 

In Peria v. Lakshmi, I L K 30 Mad 1 (F B), it has been held by the Madras High 
CSourt that in case of an appeal which has been withdrawn, time should run from the 
date of the order of the Appellate Court dismissing the appeal on such withdrawal. 

The Bombay High Court has on the other hand held that when an appeal is 
withdrawn time would run from the dote of the original decree : Abdul v. Maidin, 

I Ii B 22 Rom 500 at p. 506. 
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Article 181, third columut clause 4. — There is conflict on the question wlxether 
when a decree has been amendec^ time for an application for execution would run from 
the date of the decree or from the date of the amendment. 

In ^ali Prosunno v. Lai Moliun, I L R 25 Cal 258, the application for amend- 
ment (to include in the decree certain costs which had been awarded by the judgment) 
vras regarded as an application for review; the same view was taken in Venicata v. 
VenTuiia, i L R 24 Mad 25, where the application was to amend the amount of costs 
entered in decree; and in Amar v. Asad, i Ii R 32 Cal 908, it was held that time would 
run from the date of amendment as the amended decree was the final decree to be 
executed. 

The Allahabad High (Dourt on the other hand has held that an application under 
section 206 of the Clode of Civil Procedure to amend a decree so as to bring it into 
conformity with the judgment is not an application for review, and that time will run 
from the date of the decree as originally drawn up : Ahsanullah v. Dakkhini, I L R 27 
Alili 575; Kallu V. F ahiman, i L R 13 alIj 124; Muhammad v. Muhammad, i I* R 17 
Alili 39 and Day a v. Nanhi, i L R 20 ALIj 304. 

Article 181, third cohcmn, clause 6 There is conflict on the question whether 

the date referred to in this clause is the date of the order of the Court directing notice 
to issue or the date on which the notice actually issues from the Court, some time being 
usually taken in the drawing up and signing of the notice. 

The Calcutta and the Madras High Courts have held that the date of actual 
issue is meant : Kedaressur v. Mohim, 6 c w N 656 ; Ratan v. Deb, lO 0 w N 303 ; 
Gheruvath v. Nerath, l L R 30 Mad 30, 

The Bombay and the Allahabad High Courts have held that where notice has 
been issued time would run from the date of the Court’s order to issue the notice : 
OoviTid V. Dada, l R R 28 Bom 416; Damodar v. Sonaji I L R 27 Bom 622; Udit v. 
Bampertab, (i88l) l AliR w N 120. 

Schedule II. 

This schedule specifies the territories in which previous to the recent decision of 
the Privy Council (ll OWN lOOo) the law was held to be that the period of limitation 
for every suit by a mortgagee, whether he asked for foreclosure or for sale, was sixty 
years as provided by article 147 and nob twelve years as provided by article 132, 

The list is not exhaustive as it is not definitely known whether there are not 
other Provinces or Districts where the same view of the law prevailed. 

Schedule III, 

The enactments proposed to be repealed are specified in this schedule. 

THE SELECT COMMITTEE’S REPORT.* 

The following Report of the Select Committee on the Bill to consolidate and 
amend the law for the limitation of Suits, and for other purposes, was presented to the 

• Gazette of India, 1908, Part V, page 223. ■ ' 
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CJouucil of the Governor-Genei'al of India for the purpose of making Laws and 
Regulations on the 20th March, 1908 ; — 

Legislative Department. 

We, the undersigned, I^Iembers of the Select Committee to which the Bill to 
consolidate and amend the Law for the Limitation of Suits, and for other purposes was 
referred, have considered the Bill and the papers noted in the appendix, and have 
now the honour to submit this our Report, with the Bill as amended by us annexed 

thereto. 

2. This Bill does not purport to be a general amendment of the Daw of Limitation 
and we have nob treated it in that sense. The objects of it are to consolidate the law, 
which at present is scattered throughout a series of enactments, to clear up some points 
of doubt on which conflicts exist between the various High Courts, to make some 
amendments which are ancillary to the Code of Civil Procedure Bill lately passed by 
Council, and to remove the hardship caused by a recent decision of the Privy Council 
in regard to the period of limitation for certain suits on mortgages. The criticisms 
on the Bill raise a number of other points and make various suggestions for wider 
reforms, but we have rejected these ci'iticisins and confined ourselves to the objects 

stated. 

3. In the Notes on Clauses in the following paragraph we have dealt with the 
amendment of the law contained in the Bill as circulated for opinion, but there are two 
points on which after the fullest consideration we suggest further amendments and to 
them we desire to invite particular attention. The first of them relates to clause 6 of the 
Bill, which corresponds with section 7 of the existing Act. Under that clause a minor is 
entitled to claim the benefit of his minority in respect of any application and he can 
make an application on attaining his majority in anj’’ matter whatever. In our opinion 
this provision leads to great hardship. It is possible for a minor to make an application 
to set aside a sale in execution of a decree or an order for abatement twenty years after 
the occurrence and this although he has been represented by a guardian ad litem at the 
time of the sale or abatement. We think that this clause should be limited to applica- 
tions for the execution of decrees, and that in regard to other applications the minor 
should be bound by the acts of his representatives. The same observation applies to 
clause 7. We desire to point out in this connection that in regard to those applications 
which are now governed periods of limitation enacted in the Code of Civil Procedure , 
minors cannot at the present time claim the benefit of this section. These provisions 
have now been removed from the Code of Civil Procedure to this Bill. It is clear that 
in regard to those applications the minor ought not to have the benefit of this clause 
and we can see no distinction between applications in this respect. The second point 
arises in regard to clause 14. There is a conflict of opinion as to whether misjoinder of 
parties or of causes of action is a **cause of a like nature’* with defect of jurisdiction 
within the meaning of this clause. There is much to be said for the view that there is 
a distinction between defects of jurisdiction and misjoinder of parties or of causes of 
action; but on the whole we think that the clause should be extended to cover these 
latter cases, and we have inserted an explanation for that purpose. 

0 

4. We have somewhat re-arranged the clauses in order to preserve the existing 
numbering. 
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Wc have already referred to the prinoipai alteration we 


Notes on Clauses. 

omitted sub-clause 6; the definition of movable property 

ZS “■’ ‘““I' '<■« wWe Ohrt it ,S 

oecessafvZdtVr; illustmtioM have bseo omitted. Wothink that thor at. oot 
necessary, ana are liable to misconstruction. 

and a dSra ^'l~ “ >“88®“*'^ ‘to snope of olauM s .hoald b. ontarg«3. 

lorditfvTtetd '« ““S® "”'i®® i*- W. bay. 

fn*’ ^ 1 this clause so as to make its provisions extend to applicsations for 

enactn.entTru!e%or°thrtrt:i^^^^^^^ 

expTan V "^^t ^Th ^ o^'itterfhe "forL? and 'Zbod“d'fts “ui!^^ 7n ^ 

explanation to the latter clause, la an 

Glauses 6, 7 and 8. _ 
have made in clauses 6 and 7. 

the I„n« f suggestion of the Chief Justice of Bombay we have slightly altered 
I guage of clause 7 so as to bring it more into conformity with th^ of clause 6. 

Clause 12 (2). _ We have struck out the words “as a pauper” from this 
appiJr^ ° provisions applicable to all applications for leave to 

sub clan?e7T T sub-elause (2) so to bring it into line with 

sub-clause (i), and have made Explanation ii more comprehensive. 

to abov^* Explanation iii to remove the conflict to which we have referred 

fib. ^f' “T 7® “ introduced so as to allow 

^e period of notice to be excluded in the case of all suits of which notice is required to 

be given by any enactment for the time being in force, and we have brought it up as 
suD-olauBe (2) to clause 15 . ^ 

Clause 16 — We have enlarged the scope of this clause. The right to apply to set 
aside an execution sale is not limited to the judgment-debtor. 

•fu ^^'‘ve struck out the words in italics; we think that the object 

with which they were inserted would be better carried out by the explanation which 
we nave added. 

We have struck out the words “according to the nature of the original liability” 
in sub-clause (l) as unnecessary and added the words “subject to the provisions of the 
Indian Evidence Act, 1872” in sub-clause ( 2 ) to remove a conflict. 

liability^”““''^ 50._We have omitted the words “according to the nature of the original 
Clause 24. — We have struck out illustration (b). 
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Clause 31, — Wo have re-drafted this clause so as to make its provisions of widei- 
application. We think it will now bo found to provide for all the classes of ca^s wiiich 
have been brought to our notice. 

Schedule I. 

We approve of the proposal to omit Articles H4 and S5 of the Second Schedule 
of the Indian Limitation Act, 1877. 

Article 34 provides for suits for the recovery of a wife ; we fully agree in the 
opinion expressed by the Special Committee on the Civil Procedure Code that there can 
be under the law no such decree as a decree for the recovery of a wife, and there would 
be no point in providing a period of limitation for a suit for that purpose. 

Article 35 provides for suits for the restitution of conjugal rights. 

After giving the matter our best consideration we have arrived at the concluBion 
that this article should also be omitted. The High Court of Allahabad and the Chief 
Court of the Punjab hold that these suits are not subject to any rule of limitation on 
the ground, amongst others, that the withholding of conjugal rights is to be regarded as 
a continuing wrong within the meaning of section 23 of the Act, while the Bombay 
High Court, whose view has been adopted by the High Courts of Calcutta and Madras, 
has applied the bar of limitation on the ground that the specific provisions of this 
article must be taken to override the general provisions of section 23. Tlie omission of 
the article would remove this conflict. 

Suits for the restitution of conjugal rights brought under Uic Indian Divorce 
Act are not governed by any rule of limitation, and we can see no reason why similar 
suits brought under any other law should be differently treated in liis respect. 

Article 99. — We have omitted the explanation. 

Article 209. — We have struck out from the third column all the words except 
“when the profits are received.” Those words refer to suits for restitution consequential 
on the reversal of a decree and would no longer be needed, as the Code of Civil 
Procedure, 1908, provides that no suit would lie to claim such restitution. 

Article 110. — We have restored the article of the present Act. 

Article 118. — We have not attempted to remove the conflict which exists as to 
the construction of this article, and we have thought it right not to make any alteration 
in it. We have accordingly struck out the words proposed to be added in the third 
column. 

Article 134. — The word “purchase” in this article has been held to include 
mortgages and leases. Wo have used the general word “transfer” in its place. 

Article 138. — We think that the starting point for the running of time should 
be the date when the sale becomes absolute ; the purchaser would not be in a position 
to sue for possession before that date. 

Article 153. — This article has been re-drafted so as to include certain provisions 
relating to limitation which have been removed from the Code of Civil Procedure, 19D8. 

Ariiclt, 163 . — We understand that an application for a certificate that a case is 
a fit one for appeal to His Majesty in Council is in ordinary legal language spoken ot 
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as an application for leave to appeal. We have used the expression leave to appeal in 
this article and elsewhere to include this meaning. * ■ 

Articles 164, 169, —In these two articles we have altered the time from which 
the period would begin to run. 

Under the Code of Civil Procedure a defendant or a respondent against whom a 

decree has been passed ex parte may have it set aside either on the ground that the 

summons in the suit or the notice of appeal had not been duly served on him or on the 

ground that he had sufl3cient cause for not appearing on the day fixed for trial. We 

think that in cases where a person claims to have a decree passed against him set aside 

notwithstanding that summons or notice was duly served on him, time should run 

against him from the date of the decree and that where there has been no due service 

o summons or notice, time ought not to run against him until he has knowledge of 
the decree. 

We have added a new article No. ISO incorporating certain provisions as to 
limitation which have been removed from the Code of Civil Procedure Bill. 
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INDIAN LIMITATION ACT 

ACT IX of 1908 

Volume I. 


Received the Assent of the Governor-General 

ON THE 7th August 1908. 

An Act to consolidate and amend the law for the limitation 

of suitSi and for other purposes. 


^"Whereas it is expedient to consolidate and amend the 
law relating to the limitation of suits, appeals and certain 
applications to Courts; and whereas it is also expedient to 
provide rules for acquiring by possession the ownership of 
easements and other property; It is hereby enacted as 
follows : — 

For general topics, see Authors’ Coiiiinentaries on the 
Code of Civil Procedure. 

•Act XV of 1877. 

Same as that in Act JX of 1008. 


Act IX of 1871. ^ 

Whereas it is expedient to consolidate and amend the law relating to the 

limitation of suits, appeals and certain applications to Courts; and 
Preamble. whereas it is also expedient to provide rules for acquiring owner- 
ship by possession : It is hereby enacted as follows : 

Act XIV of 1859. 

Preamble. WHEREAS it is expedient to amend and consolidate the laws - 

relating to the limitation of suits : It is enacted as follows : 

S.Lim. 1. 



Preamble 



2 


Preamble 
Note 1 


y 


S 

PREAMBLE 


Synopsis 


1. Preamble —General. 

2. History of the law of limitation 

in India. 

3. Act deals with limitation and 

prescription. 

4. Reason and object of the law of 

limitation and prescription. 

5. Doctrine of limitation distin- 

guished from the doctrine of 
laches. 

6. Doctrine of limitation distin- 

guished from the doctrine of 
acquiescence. 

6a. Reference to English Law. 

6b. Interpretation of statutes of 
limitation. 

7. Acts in pari materia. 

8. Technical terms 

9. Harmonious construction. 

10. Construction in favour of right 

to sue. 

11. Sections and Articles. 

12 Residuary Article. 

13, Where more than one provision 
applicable. 


14. Columns of the Schedule. 

15. Retrospective operation of the 

Act. 

16. Limitation bars remedy but does 

not destroy right. 

17. Limitation and defence. See 

Note 15 to S. 3. 

18. “Consolidate and amend.** 

19. Act, if exhaustive. 

20. “Certain applications to Courts.’* 

21. Criminal proceedings and limi- 

tation. 

22. Damdupat and the Limitation 

Act. 

23. Application of periods of limi- 

tation to facts. 

24. Applicability of the Act to arbi- 

trations. See Note 27 to S. 3. 

25. Applicability of the Act to spe- 

cial or local laws. See Note 6 to 
S. 29. 

26. “Rules for acquiring by posses- 

sion the ownership of ease- 
ments and other property.** 
See Notes to Ss. 26 and 28. 


TOPIC Indicator. 


Applicability to suits. See Note 20. 

Civil Procedure Code and Limitation 
Act. See Notes 7, 8 and 20, 

Conflict of Articles. See Note 13. 

Construction of Articles. See Notes 9 
and 11. 

Ejusdem generis — Applicability. See 
Note 12. 


Laches and acquiescence — Difference. 
See Note 6. 

Law of limitation is law of procedure. 
See Note 15. 

Pending proceedings. See Note 15. 

Prescription — Different significations. 
See Note 3. 

Statute of repose. See Note 4. 


1. Preamble — General. — The purpose of a Preamble is to 
indicate, in general terms, the object and the intention of the legisla- 
ture in passing an enactment.^ It cannot, however, be availed of to 
control the provisions of the enactment so as to restrict or widen the 
import of the express terms of a section when such terms are clear 


Preamble — Note 1 

I. ( 02) 26 Bom 757 (764) (D B), Na7'a7idas v. PcirshottaTn. 

(*94) 18 Bom 636 (656, 657) (D B), Altar Cauf77ian v. Gover 7 i 7 ne 7 it of Bombay. 
(’85) 9 Bom 333 (343) (D B), Q7iee7i B77ipress v. Edwards. 

(’79) 2 All 218 (225) (P B), E7npress v. Sarmukh Singh, 

(1865) 4 Suth W R P C 109 (109) (P C), Nga Hoong v. Queen. 

( 33) 20 AIR 1933 Bom 51 (57)(DB), Official Assigiiee of Bombay v. Chimyiirani. 
(’84) 7 Mad 197 (200) (F B), Queen^Empress v. SuEba 7 i 7 ia, 

(’32) 19 AIR 1932 Oudh 152 (153) (F B), Kedar Nath v. Peary Lai. 

(*13) 19 Ind Cas 197 (201, 202) (F B), Bar Prasad v. Emperor. 

(’10) 8 Ind Cas 123 (124) (D B) (Gal), Govinda v. Apkar. 

(’89) 11 All 262 (266), Queen-Einpress v. Indarjit. 

l^See ( (8) 2 All 74 (90) (D B), TJda Begam v. l7na7ii-XJ d-Din. (The language of 
the preamble was considered as indicating the intention of the Legislature,)] 
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and unanibignous.^ The reason is that so far as an enaotment deals 
specifically with a point it must be deemed to be exhaustive and the 
law must be ascertained with reference to its provisions^ which, when 
clear and unambiguous, must always prevail against the Preamble.* 
But when the language of a particular section or article is ambiguous 
or doubtful,^ or where there is nothing in the provisions of the Act to 
the contrary,® the Preamble may be taken into consideration in infcer- 
Xireting the enactment. 

2. History of the law of limitation in India. — Before 
the year 1862 , there was no law of limitation applicable to the whole 
of India. The Supi'erae Courts of India established by tlie Royal 
Charter adopted the English law of limitation as contained in 21 
James I, c. 16 and 4 Anne, c. 16,^ while the Provincial Courts in each 
presidency which were established by the East India Company were 

2, (*33) 20 AIR 1933 B>m 51 (58) (D B), Official Assignee of Bombay v. Chim- 
niram. 

(’32) 19 AIR 1932 All 617 (618) (FB), Bhola Umar v. Mt. Kaitsilla. 

(*27) 14 AIR 1927 Cal 763 (765) (D B), Nepra v. Safer Framayiick, 

<’98) 22 Bom 321 (331) (FB), Vithu v. Govinda, 

(’13) 21 Ind Gas 538 (540) (Cal) (DB), Keshav Panda v. Bhobani Panda. 

(*19) 6 AIR 1919 Cal 551 (560) (F B), Mani Lai v. Trustees for the Improve- 
ment of Calcutta. 

(*89) 11 All 262 (2661, Queen-Empress v. Indrajii. 

(*92) 14 All 145 (154) (DB), Kadir Baksh v. Bhavani Prasad, (Si^eeches of legis- 
lators not to be referred for guidance.) 

(1865) 4 Suth W R P 0 109 (109) (P C), Uga Hoong v. Queen. 

(’31) 18 AIR 1931 Lali 706 (707) (DB), Sahib Singh v. Data Ram. 

(’31) 18 AIR 1931 Mad 629 (630) (DB), Kannammal v. Kayiakasahai 
Mudaliar. 

(’77) 3 Cal 63 (82) (FB), Empress v. Burah. 

(1846) 4 Moo Ind App 190 (200) (PC), Attorney-General v. Brodie. 

3. (’23) 10 AIR 1923 Gal 724 (725) (DB), Rahiyyi v. Eynperor. 

(*02) 29 Cal 707 (715) (PC), Gokul v. Pudmanund. 

ISee (’76) 2 Bom 19 (38) (DB), Baban v. Nayu. (Preamble not part of 
statute.)] 

4. (’19) 6 AIR 1919 P C 52 (53). (PC), Secretary of State v. Maharajah of 
Bobbin. 

(*28) 15 AIR 1928 Lah 35 (38) (DB), Rajmal v, Harnam Singh. (AIR 1919 P 0 
52, followed.) 

5. (*33) 20 AIR 1933 Bom 51 (57, 58) (DB), Official Assignee of Bombay v. 
Chimniram. 

(*32) 19 AIR 1932 All 617 (618) (FB), Bhola Umar v. Mt. Kaitsilla. 

(’28) 15 AIR 1928 Lah 35 (38) (DB), Rajmal v. Harnam Singh. 

(’31) 18 AIR 1931 Rah 706 (707) (DB), Sahib Singh v. Data Ram. 

(’31) 18 AIR 1931 Mad 629 (630) (DB), Kannamal v. fCandkkasabai. 

(*26) 13 AIR 1926 IMad 381 (382J, Kesavalu Naicken v. Corporatioii of 
Madras. # 

(’74) 22 Suth W R Cr 20 (21) (DB), Queen v. Jackson. 

(1864) 2 Mad H C R 322 (324) (DB), Chinna v. Md. Fakruddin. 

6. (’90) 12 All 409 (418) (FB), Shankar v. Din Diyal. 

Preamble— Note 2 

1. (1849) 5 Moo Ind App 43 (64) (PC), The East India Company v. Odit- 
churan. 

(1852) 5 Moor Ind App 234 (248, 249) (PC), Ruckmaloyee v. UuUoobhoy, 
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gov erned by certain Regulations^ and Acts^ particularly applicable to 

them. The non-regulation provinc^ were governed by Codes of their 

own and sometimes by certain Circular Orders of the Judicial 
Commissioner.'^ • 

The Regulations and Acts applicable to the mofussil Courts of 

each of the presidencies differed from each other and from the English 

law of limitation applicable to the Supreme Courts, with the result 

that there was a good deal of uncertainty and confusion in anplvint^ 
the laws. 

In order to avoid this uncertainty and anomaly, a draft Act of 
Limitation applicable to the w’hole of India was prepared in 1841 
which was later on substituted by another draft in 1842 which again 
was finally succeeded by Act Xiv of 1859. This Act, however, provfded 
for the limitation of suiU only, though the previous drafts had also 
included provisions as to acquisition and extinction of rights by 

yrescription. The rules of prescription which had been in force before 
were left untouched. 

The Act of 1359 was repealed in the year 1871 and a new Limitation 
Act (Act IX of 1871) was passed providing for the limitation of units, 
appeals and certain applications to Courts and also providing for the 
acquisition of easements and the extinguishment of rights to land 
and hereditary office at the determination of a specified period. The 
Act, thus, dealt with both limitation and prescription. It was drafted 
in the form in which we find it at present, that is to say with sections 
and a schedule containing a tricolumnar tabular statement of different 
sorts of suits, appeals, and applications, the periods of limitation 
applicable to them and the time from which such periods begin to run. 

The Act of 1871 again was repealed by Act XV of 1877. This Act 
provided for the extinguishment of rights not only to land and here- 
ditary office but also to any property including moveable property. 
It also defined “easement*’ as including profits a prendre. After a 
number of amendments in various years,® Act xv of *1877 was finally 
replaced by the present Act, ix of 1908, repeating in substance the 

2 . Bengal : Reg. Ill, 1793 ; Reg. VII, 1795 extending Reg. Ill, 1793 to Benares 
and certain Provinces therein ; Reg. II, 1803 extending Reg. Ill, 1793 to Ceded 
Provinces ; Reg. II, 1805 ; Reg. VIII, 1831. 

Madras : Reg. II, 1802. 

Bombay : Reg. I, U800 ; Reg. V, 1827. 

ISee (*40) 27 AIR 1940 All 29 (31) (DB), Asharfilal v. Zamir Fatima Bi Bi, 
(Bengal Regulation III of 1793, S. 14.) S 

(’29) 16 AIR 1929 Cal 149 (153) (DB), Kha^itamoyee Debi v. Hridayananda. 
(Suits instituted before January 1862 were governed by Reg. Ill of 1793 and 
Reg. II of 1805.)] 

3. Act I of 1845 : Act XUI of 1848 ; Act XI of 1859. 

4 . (1864) 10 Moor Ind App 114 (120) (PC), Saligram v. Mirza Aziin AH. 

(’66) 5 Suth W R P C 18 (18) (PC), Shah Mukkam v. Naivab Imtiazood Dowlah. 

5. Act XVII of 1877 ; Act XII of 1879 ; Act VIII of 1880 : Act V of 1881 ; Act 
V of 1882 : Act IX of 1887 ; Act VII of 1888 ; Act VIII of 1891 ; Act XII of 
1891 ; Act VI of 1892 ; Act X of 1899 ; Act VI of 1900 ; Act XI of 1900 ; Act IV 
of 1906 ; Act IH of 1907. 
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provisions of that Act, the alterations being confined to matters of detail. 
The Act of 1906 has subsequently been amended on several occasions. 
For these amending Acts, see supra under the title “Acts Amending 
the Limitation Act, IX of 1908.'* 

3. Act deals with limitation and prescription. — As has 
been seen in Note 2, this Act deals with the law of prescription as well 
as with the law of Innitation. A law of prescription prescribes the 
period at the expiry of which not only the judicial remedy is barred 
but a substantive right is acquired or extinguished. A prescription 
by which a right is acquired^ such as that referred to in section 26, 
is called an acquisitive prescription. A prescription by which a right 
is extinguished^ such as that dealt with by section 28, is called an 
extinctive prescription. The distinction between the two is, however, 
not of much practical importance. For, the extinction of the right of 
one party is often the mode of acquiring it by another; the right 
extinguished is virtually transferred to the ])erson who claims it by 
prescription. It may be noted in this connection that the latter part of 
the Preamble says, “and whereas it is also expedient to provide rules 
for acquiring by possession the ownership of easements and other 
property ...” This shows that even cases coming under s. 28 are 
* treated by the Act as cases of acquisitive prescription. 

“Prescription” implies that the thing prescribed is the property 
of another and that it is enjoyed adversely to that other. In this 
respect it must be distinguished from acquisition by mere occupation 
as in the case of res nuHius. The acquisition in such cases does not 
depend upon occuption for any particular length of time. 

The law of limitation is, historically, of a later growth than the 
law of prescription. It is the procedural equivalent of the prescrip- 
tion of rights and is, in fact, a kind of imperfect prescription in that 
it destroys, not. the principal substantive right itself, but the accessory 
right of action only. In other words, a law of limitation limits tlie 
time after which a suit or other proceeding cannot be maintained in a 
Court of justice; it does not aftect the substantive rights of the parties 
which remain and continue to be available in other ways. Tlius, where 
A owes B a certain sum of money, but B fails to institute a suit within 
the specified period, his judicial remedy by way of suit is barred, but 
the right to the amount remains and if A happens to pay B subse- 
quently, the payment cannot be recalled on the ground of want of 
consideration. See Note 16. 

4. Reason and object of the law of limitation and pres- 
cription. — The doctrine of limitation and prescription is based upon 
two broad considerations. The first is that there is a presumption 
that a right not exercised for a long time is non-existent. Thus, where 
a person has not been in possession of a particular property for a long 
time, the presumption is that he is not the owner thereof. The reason 
IS that owners are usually possessors and possessors are usually owners, 
possession thus being normally evidence of ownersliip. The longer the 
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Preamble possession has continued the greater is its evidentiary value. The law. 

Note 4 therefore, has deemed it expedient to confer upon such evidence of 

possession for a particular time, a conclusive, force, “It (the law) has 
established.” observes Sir John Salmond in his work on Jurisprudence, 
“a conclusive presumption in favour of the rightfulness of long posses- 
sion and against the validity of claims which are vitiated by long 
want of possession. Lapse of time is thus recognized as creative and 
destructive of rights, instead of marely as evidence for and against 

their existence The conclusive presumption on which 

prescription is thus founded falls, like all other conclusive presump- 
tions, more or less wide of the truth. Yet, in the long run, if used 
with due safeguards, it is the instrument of justice. It is not true, as 
a matter of fact, that a claim unenforced for a long time is always 
unfounded, but it may be wise for the law to act as if it were' true. 
For, the effect of thus exaggerating the evidentiary value of lapse of 
time is to prevent the x^ersons concerned from permitting such delays 
as would render their claims in reality doubtful. In order to avoid 
the difficulty and error that necessarily result from lapse of time, the 
X:u'esumption of the coincidence of fact and right is rightly accepted 
as final after a certain number of years. Whoever wishes to dispute 
this presumption must do so, within that period ; otherwise his rights,, 
if any, will be forfeited as a x^enalty for his neglect. Vigilantibus 
non dormientihus jura suhveniunt — Laws come to the assistance of 
the vigilant, not of the sleepy.”^ 

The other consideration on which the doctrine of limitation and 
prescription may be said to be based is that it is necessary that title 
to property and matters of right in general should not be in a state of 
constant uncertainty, doubt and suspense. This is in accordance with 
the maxim Interest reipuhlicae ut sit finis litium — The interest of 
the State requires that there should be an end to litigation.^ Statutes 
of limitation and prescription are thus statutes of peace and repose.^ 

Preamble — Note 4 

1. Salmoud's Jurisprudence, 8th Edition, p:iges 408, 469. 

(’04) ‘27 Mad 143 (150) (P C), Itangayya v. Bobba Sriramulu. 

(’06) 6 Suth W RPC 24 (25, 27) (P C), Imdad Ali v. Kootbij Begam. 

(’29) 16 AIR 1929 Nag 74 (75), Nandn v. Bhuwanoo. (Statutes of limitation are 
intended to check dilatoriness.) 

ISee also (*18) 5 AIR 1918 Mad 1187 (1192) (FB), Aiyasaynier v. Y enhatachela. 
(The essence of the law of limitation is to provide against dilatoriness and 
negligence in the enforcement of a man’s right.)] 

2. (1852) 5 ^loor lud App 234 (251) (P C), Rtickmoboyee v. hulloobhoy. 

(’46) 1946 A M L J 13 (15), Ram Swarup v. Dulraj. (Limitation laws are very 
necessary, otherwise no person could remain certain that he would not be 
dragged before the Courts to answer for a debt allegedly incurred by some earlier 
ancestor of his.) 

(’ll) 11 Ind Gas 164 (166) (Cal) (DB), Tara Nath v. Iswar Chaiidra. 

(’81) 5 Bom 68 (72) (DB), Chhaganlal v. Bapubhai. 

3. (’43) 30 AIR 1943 Sind 33 (36), John v. Soomar, (The object of limitation is 
to quiet long possession and to extinguish stale demands. Statutes of limitation 
are statutes of repose, to quiet titles, to suppress frauds, and to supply the 
deficiency of proof arising from the ambiguity or the antiquity of transactions.) 



PREAMBLE 


7 




‘*A statute of limltatiou.” observed Story, J.. in Bell v. Morrison,'^ 
**iiistead of being viewed in an unfavourable light as an unjust and 
discreditable defence, should have received such support from Courts 
of justice as would have made it, what it was intended emphatically 
to be, a statute of rei^ose.” In his Conflict of Laws^ the same learned 
Judge observed as follows : 

“Laws, thus limitatiug suits, are founded in the noblest policy. They are 
statutes of repose, to quiet titles, to suppress frauds, and to supply the deficiency 
of proofs arising from the ambiguity and obscurity or the antiquity of transac- 
tions. They proceed upon the presumption that claims are extinguished, or ought 
to be held extinguished, whenever they are not litigated in the proper forum 
within the prescribed period. They take away all solid grounds of complaint, 
because they rest on the negligence or neglect of the party himself, they quicken 
diligence by making it, in some measure, equivalent to right. They discourage 
litigation by bringing in one common receptacle all the accumulations of past 
times which are unexplained, and have now, from lapse of time, become inappli- 
cable. It has been said by John Voet with singular felicity that controversies are 
limited to a fixed period of time lest they should be immortal while men are 
morSl— auiem lites immortales essent, dtan litigantes mortales 

5. Doctrine of limitation distinguished from the doctrine 

of laches. The doctrine of laches is an application of the maxim 

of equity “Delay defeats equities.” In 'the case of equitable reliefs, 
Courts of Equity in England refused to grant such reliefs to an 
applicant who had wilfully slept over his rights. This principle is 
applicable in this country also in so far as discretionary orders of 
the Court are claimed, such as specific performance, permanent or 
temporary injunction, appointment of receiver. In such cases Courts 
can still refuse relief where the delay on the applicant s part has 
prejudiced the defendant even though the applicant might have come 
to Court within the period prescribed by the Limitation Act.^ 

But the basis of the doctrine of limitation and prescription is not 
the same as that of the doctrine of laches. As has been seen in Note 4, 
the former is based upon public policy and utility rather than upon 
equity alone, while the latter is based upon equity. Laches, like limi- 
tation, no doubt, deprives the plaintitf of his remedy but it depends 
upon general principles while limitation depends upon express law. 
Again, laches may be adapted to the facts of a particular case but 
limitation is a matter of inflexible law. A positive rule of limitation 

(’14) 1 AIR 1914 Mad 526 (52S. 529) (DB), Ramana Reddy v. Babu Reddy, 

(Referring to observatious of Lord St. Leonards, Lord Kenyon, Ijord Coke apd 
Lord Blackburn, and citing Banning and Angell.) 

[See (’86) 8 All 475 (481) (OB), Manghu Lai v. ICandhai LaL'] 

4. 7 Peters (U. S.) U. 360 ci/ed i?z (’86)8 All 475 (182) (DB), Manghu Lai v. 
Kandhai LaL 

5- Cited in (’86) 8 All 475 (483) (DB), Manghu v. Kandhai, 

\ Preamble — Note 5 

1, (’75) 1 All 82 (86, 87) (DB), Uda Begum v. Imam-ud-din, 

[See also (’03) 27 Bom 515 (532) (DB), Fatesingji v. Bamanji. 

(’36) 23 AIR 1936 Bom 423 (428), Kissondas v. JivatlaL (Delay in seeking an 
equitable remedy is technically called laches and will disentitle the claimant 
to come in and establish his claim even though the claim is not disputed.)] 
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cannot depend upon whether there is laches or not,* and, except in 

the case of discretionary orders, the defence of laches or acquiescence 

cannot prevail when a statutory period of limitation is prescribed for 

an action.^ In other words, in cases where the Court is bound to grant 

a lelief if the plaintiff proves his case, there is no question of laches 

affecting the plaintiff s rights, provided the suit is instituted within 
the time limited by law.^ 


6. Doctrine of limitation distinguished from the doctrine 
of acquiescence. — If a party having a right stands by and sees 
another acting in a manner inconsistent with that right and makes 
no objection while the act is in progress, he cannot afterwards com- 
plain. This is the proper sense of the word acquiescence.^ Acquiescence 
may be direct or indirect, Dii*ect acquiescence is where the act 
complained of is done with the express approbation of another* 
Indirect acquiescence is where a person having a right to set aside a 
transaction stands by and is quiescent under circumstances from which 
assent may be reasonably inferred.* In either case assent^ express or 

2. ( li) 1 AIR 1914 Mad 526 (529), Ha'iaana Reddy v. JBabu Reddy. 

( IS) 5 AIR 1918 Low Bur 131 (133, 131) Appati Charan v, Kyause Ma. 

3. ( 40) 27 AIR 1940 Mad 281 (284), Krishnamachari v. Chengalraya. (Objec- 
tion as to laches or delay cannot be allowed to prevail where legal and not 
equitable relief is sought and the only question is whether a right is barred by 
the statute of limitation*) 

(*29) 16 AIR 1929 Lah 679 (680) (DB), Allah Ditta v. Jamna Das: (^Mere delay 
short of the prescribed period in suing for specific performance is no bar to 
plaintiff's right unless there is waiver or acquiescence.) 

( 23) 10 AIR 1923 Sind 50 (52) (DB), Regraj v. Alisher. (Specific performance 

Delay short of the prescribed period of limitation does not operate as a bar to 
relief unless defendant is prejudiced.) 

(’98) 21 Mad 42 (44) (DB), Athikarath v. Eraihanikat Komii. (^Mere lapse of time 
short of the prescribed period is not per se good ground for refusing the relief.) 
(’75) 23 Suth W K 99 (101) (PC), Jtiggurnath v. Shah Mahomed Hossein. (The 
period of limitation prescribed for a suit cannot be diminished on the ground 
of laches of a party.) 

(’15) 2 AIR 1915 Cal 13 (15) (DB), Osmond Beeby v. Khitish Chatidra. (Laches.) 

f’74) 22 Suth W R 267 (267) (DB), Taruk Chunder v. Huro Siinkur (Acquies- 
cence.) 

(’30) 17 AIR 1930 Mad 364 (369) (DB), Ramasirami v. Palaniappa. 

(1864) 2 Mad H C R 114 (116) (DB), Rama Ran v. Raja Ran. 

(’26) 13 AIR 1926 Nag 416 (422, 423), Mnrarilal v, Balkishan. 

(1864) 2 Mad H C R 270 (273) (DB), PeddavuUhulaty v. Timma Reddrj. 

(*89) 3 C P L R 162 (163, 164), Khetsingh v. Radha. 

{_See also (’33) 20 AIR 1333 Lah IS (21), Secretary of State v, Balwant Singh, 
(1865) 3 Suth WRP C 3H32)(PC), Government of Bengal v. Shuruffutoonissa, 
(’10) 7 Ind Cas 568 (570) (DB) (Lah), Barklnirdar v. Munanar D\n. (Suit for 
specific performance of contract of sale — Suit dismissed as the circumstances of 
the case were such that the Court did not feel justified in exercising in favour 
of the plaintiff its discretionary power of decreeing specific performance of the 
contract in question.)] 

4. (’75) 1 All 82 (86) (DB), Uda Begum v. Ima-ud-din, 

Preamble — Note 6 

1. (18(8) L R 8 Ch Div 286 (314), De Bussche v. Alt. 

(1846) 2 Ph 117 (123), Duke of Leeds v, Earl of Amherst. 

2* (1878) 8 Ch Div 286 (314), De BnssAie v. Alt, 
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implied, underlies the doctrine of acquiescence. It it thus an instance 
of the law of estoppel by conduct. It differs from laches in that firstly 
the latter is merely passive without any implication of assent, and 
secondly the latter like limitation affects the party's remedy while 
acquiescence like prescription practically destroys the party’s right. It 
diffeis from limitation in that acquiescence like laches depends upon 
general principles and is a conclusion drawn from the facts of each 
particular case while limitation like prescription is a matter of express 
and inflexible rules of law and applies independently of the existence 
of laches or acquiescence. Acquiescence and laches again may bo 
pleaded either against the plaintiff or the defendant, while limitation 
can be pleaded generally, against the plaintiff only.^ 


6a. Reference to English Law Where the law is codified 

the Courts must construe the Code according to the wording thereof. It 
is not open to them to ignore the enacted law and apply a rule or 
principle derived from the English law.^ 

The proper meaning, therefore, of a positive enactment of the 
Indian Legislature must be ascertained from the language of that 
statute uninfluenced by the English law on which it may be founded,^ 
or by decisions of Courts in England which are based upon statutes 
altogether different in language^^ and upon a different system of the 
law. The policy of the law of limitation in England is different from 
that adopted in S. 3, Indian Limitation Act. Thus, in England the law 
of limitation comes under the category of those rules, whether created 
by statutes or by the Common Law, which exist for the benefit of the 
parties and which, like the plea of minority, may be waived by the 
I)ersons entitled to the benefit thereof. But according to the Indian Act 
the rule of limitation cannot be waived.^ Again the law of limitation 
in England is variable. A distinction in its operation is recognized 
between the Equity side and at Common Law- The question varies also 
with the nature of property. Laches or acquiescence forms sufficient 
ba^ actions in p roper cases. In India, however, the law of limitation 

3. U. N. Mitra’s Liniitatiou, 6th Edn., p. 08. 


Preamble —Note 6a 

1. ( 25) 12 AIR 1925 P G 1 (8) {P G), Barindra Kumar v. Emperor, 

(*32) l9 AIR 1932 All 18 (22) (DB), Emperor v. Joti Prasad. 

2. (’28) 15 AIR 1928 P G 2 (4) (PG), Bamaaandi v. Kalavathi. (Especially so in 
testamentary cases.) 

[See (1851) 5 Moo Ind App 234 (250) (PG), Ruckmaboyee v. Lullobnoy, (Before 

enactment of Indian statutes of limitation, the English statute was held to be 
applicable.)] 

3. ( 33) 20 AIR 1933 Gal 325 (327) (DB), U mesh Chandra v. Hemanga Chandra. 
(Sections 19 and 20 of Indian Limitation Act.) 

(’29) 16 AIR 1929 Sind 140 (143, 141), Nenomal v. Chandumi.1. (There is no 
warrant for importing into Limitation Act provisions of special JCuglish statute 
of limitation such as Si. 3 and 4, Reil Pro[>erty Limitation Act, 1833 ) 

4. (’32) 19 AIR 1932 Mid 516 (518) (DU), Mutkii Chetliar v. Mathuswami 

(Except for discovery of general principles English decisions cannot be applied 
to Indian cases.) ^ ^ 

5. (’86) 8 All 475 (484) (DB), Manghu Lai v. Kandliai Lai. 
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is definite and inflexible and mere laches is no bar.® It therefore 
follows that rules and principles derived, from the English law are not 
to be generally applied in interpreting the Indian Limitation Act. 

6b. Interpretation of statutes of limitation Statutes of 

limitation, like all others, ought to receive such a construction as the 
language in its plain meaning imports. Equitable considerations are 
out of place in construing the provisions of a statute of limitation and 
the strict grammatical meaning of the words is the only safe guide.^ 
Eor a fuller discussion of the principles with reference to which the 
Limitation Act should be construed and applied, see Notes under S. 9. 
Eor a discussion of the general principles of interpretation of statutes, 
see the Authors’ Commentary on the Civil Pi'ocedure Code, Notes 
under Preamble. 

7. Acts in pari materia — Acts in pari materia may be treated 
as forming one Code and read together, but when the Acts are not in 
pari materia the construction put upon the one cannot be relied upon 
as a guide to the construction of the other.^ The Civil Procedure Code 
and the Indian Limitation Act are the two great procedural Codes in 
India and being in pari materia are, generally speaking, to be taken 

6. (18G1-65) '2 AI;id H C K 270 (272. 273) (DB), Peedainuthulaty v. TJtimnia 
Reddy, 

(’79) i Cal L R 577 (580) (DB). AUij Hos%aiyi v. Mxizhnr Hossain. 

Preamble — Note 6b 

1. (’50) 37 AIR 1950 Orissa [C N 21] 125 (Paras 14, 22) (I’D), Ramcliandy'a v. 
Bhalu. 

(’47) 34 AIR 1947 Nag 239 (241) (DB), Khoja AUau-ali v. KesharimaL ((’32) 19 
AIR 1932 P. C, 1G5 (PC), Nogendra Nath v. Si^reshchandra Dey^ Rel. ow.) 

(’41) 28 AIR 1941 PC G (9) (PC), General A. i’\ and L. Assurance Corporation 
Ltd, V. Janynahoined. 

(’32) 19 AIR 1932 PC 165 (1G7) (PC), Nagendra Nath v. Sureshohandra, 

(’09) 4 Ind Cas 449 (451) (PC), Abhiram Gosioavii v. Shyayna Charan, 

(’41) 26 AIR 1941 Mad 449 (460) (FB), V enkatesivara v. V enkatesa. (Krishna- 
.swami Iyengar, J., however, pointed out that the words of a statute if sufficiently 
flexible, must be construed in a sense which though less correct gramatically, 
is more in harmony with the intention of the Legislature. His Lordship held 
that for this purpose it was permissible to take into consideration the circum- 
stances in which an enactment came to be passed.) 

Sec also Note 10. 

Preamble — Note 7 

1. (’41) 28 AIR 1941 Nag 236 (237) (DB), Ganpatrao v. Rayyia. (The Court-fees 
Act and Lim. Act arc not in pari rnateria). 

(’15) 2 AIR 1915 Mad 889 (391) (DB), Vairavaxi v. Avicha. (The Contract Act and 
the Limitation Act are not in pari materia.) 

(’86) 9 Mad 134 (135) (DB), In re Kota. (Court-fees Act and Limitation Act not 
in pari materia.) 

(’80) 4 Bom 515 (526) (FB), Dayachayid v. Hem Chand. (Do.) 

(’99) 22 Mad 494 (502) (DB), Assan v. Fathuffia. (Do.) 

[See however (*10) 8 Ind Cas 512 (615, 516) (Mad) (FB), Rangiak v. Subra- 
mania, (The words “to enforce the right to share in any property on the ground 
that it is joint family property” in S. 7, clause (iv) (b) of the Court-fees Act 
construed in the same sense as used iu Art. 127, Limitation Act.)] 
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as forming one system, interpreting and enforcing each other.^ Where, \ 
however, the definition of a word in the Limitation Act is by law 
governed by the General Clauses Act, it is not competent to import a 
meaning of the same word from other statutes like the Civil Procedure ' 
Code.® 


8. Technical terms. — There is a distinction between the 
interpretation to be put on popular language and the interpretation to 
be put on technical expressions used in legislative enactments. Words 
no^used in technical sense must receive their popular and ordinary 
meaning.^ In the latter case, the expressions being terms of art must 
be construed in the light of the meaning given to them in cognate or 
contemporary enactments. The words “a suit to obtain a declaration” 
in Art. 118 of the Limitation Act of 1S77, for instance, relate to s. 42 of 
the Specific Relief Act enacted previously in the same year as the 
Limitation Act, and have to be construed in the same way as they 
have been in cases under the latter Act." Similarly, the word “person” 
in Art. 165 of the Limitation Act, 1908, should be construed to include 
only such pc-rsons as are covered by O. 21, Rr. 100 and 101 of the Code 
of Civil Procedure, 1908, to which the Article impliedly and by context 
rffers.'^ So also it was held, before the passing of the General Clauses 
Act, that the term “immoveable property” might be considered to bear 
the meaning which could be gathered from the Hindu Law in the case 


2. (’00) 37 AIR 1950 Orissa (CN 21) 125 (para 6) (I'B), Ramchandra v. JBhalu 
(Similar words and expressions occurring in two statutes should be given same 
meaning unless there is something repugnant in the subject or context.) 

(’39) 26 AIR 1939 All 403 (405, 412) (FB). Durag Pal Siaqh v. Panchain Singh, 
(The provisions of the Civil Procedure Code are subject to the provisions of the 
Limitation Act.) 

(’26) 13 AIR 1926 Mud 159 (159), Kaican Mada v. Malli. (Section 3 of the Limi- 
tation Act to be read along with O. 33, R. 8, Civil P. G.) 

(’25) 12 AIK 1925 Pat 1 (8) (FB), Balmukand v. Basanta Kuinaji. (Per Das, J. — 
Overruled in (’34) 21 AIR 1934 Pat 24G (FB), Bhauiiath v. Kedar NaRi on 
another point.) 

(’31) 18 AIR 1931 Pat 241 (246) (FB), Trihiai Prasad v. Ramasray Prasad. (Per 
Jwala Prasad, J.) 

[See also (’82) 5 Mad 141 (143. 144) (DB), Kunhi v. Seshagiri.'] 

[See however (’24) 11 AIR 1924 Rang 145 (147) (DB), Ahmad Sahib v. Palcir 
Mohatnmad, (“Cause of action” in Civil Pi’oceduro Code should not be con- 
strued as in the Limitation Act, or English law'.)] 

3, (’15) 2 AIK 1915 Nag 69 (69), Mtirlidhar v, Mulu. (‘Moveable property’ iu 
Article 29 not to be defined as in the Civil Procedure Code.) 


Preamble — Note 8 

1 . See (’86) 12 Cal 559 (563) (DB). OolueJe Chandra v. Harafriah. 

(’72) 9 Bom H G 11 99 (112) (FB), Balvanlrao v, Purshoiam, (The term ‘immova- 
ble property’ is not a term of art of the English law and as such should receive 
the construction which that term ordinarily bears in common parlance.) 

2. (’24) 11 AIR 1924 P C 137 (142) (PC), Ealyandappa v. Chanbassappa. 

[See (*77) 2 Cal 336 (339) (FB), Dhonessur Kooer v. Roy Gooder. (Word ‘suit’ as 
used in Limitation Act, 1871, does not include ‘application’.)] 

3. (’16) 8 AIR 1916 All 104 (105, 106) (DB), Abdul KarUn v. Islamunnissa Bibu 
(It does not include a judgment-debtor who is excluded from the scoje of O. 21, 

R r. 100 and 101. See also Art. 165 Note 3.f 
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Preamble 
Notes 8-10 


of the Hindus,'* more especially if the meaning can only be determined 
by reference te Hindu law and usage. ^ When words have been used 
in an Act in a technical sense, and they have been judicially construed 
to have a certain meaning^ prior to the statute and have been adopted 
by the Legislature in that sense, the rule of construction of statutes 
will require that those words should be construed in that sense, 
although the sense may vary from the literal meaning of those words.® 

9, Harmonious construction. — It is one of the primary 
rules of construction of statute that the various statutory provisions 
should be read so as to harmonize and not so as to conflict with one 
another, unless it is manifest and apparent that there is conflict 
between them.^ Thus, where a later Act does not purport or affect 
to supersede an earlier Act, the two enactments must, if possible, be 
read together so as to avoid conflict.^ The same rule would apply to 
diflerent x>rovisions of the same Act, e. r/., the sections and the articles 
of the Limitation Aet.^ In construing the Limitation Act where there 
are a variety of articles dealing with a variety of particular cases, 
the Courts must try to so construe the articles as to make them t 
harmonious and consistent with one another.'* 

10, Construction in favour of right to sue. — Where the 
language of a statute is clear, the Court is bound to give effect to its 
plain meaning uninfluenced by extraneous considerations but that 
where the language of the enactment is not itself precise or is 
ambiguous or of doubtful import, recourse may be had to extraneous 
considerations. No exception can be recognised to these rules of con- 
struction in the case of the Limitation Act.* There is thus no room 


4. (’81) 5 Bom 32:2 (328, 329, 336) (DB), The Collector of Thalia v. Krishnanath. 

5. (’74) 21 Suth W R 178 (181) (PC), Futtehsanghji v. Desai Kullianraiji. (Suit 
to establish right to ‘toda giras hak’.) 

6. (’51) 5 Moo Ind App 234 (25U) (PC), Ruckniaboyee v. Ltilljobkoy. 

Preamble — Note 9 

1. (’93) 15 All 65 (69), Jainti Prasad v. Bachu Singh, 

2. (’13) 19 Ind Cas 387 (390) (DB), Bangacharya v. Dasacharya. (Section I of 
Bombay Regulation, V of 1827 conferring rights by Prescription and Limitation 
Act, XIV of 1859.) 

$ 3. See (’85) 9 Bom 373 (400), The yew Fleming^ Spinnitig and Weaving Go^ 

Ltd. V. Kessofoji. (Section 10 and Article 98.) 

4. (’04) 31 Cal 681 (684) (FB), Sati Prasad Jogesh Chandra. (Articles 136, 
137 and 138.) 

(’87) 11 Bom 133 (137, 138), Essio v. Steam-Ship '"SavitrV’. (Articles 36,48 and 
49.) 

[See (’81) 5 Bom 673 (677, 678) (FB), Bhikambhat v. Joseph Fernandez. (The 
general words ‘decree or order’ in Art. 167 of the Act of 1871 must be read as 
including only such decrees and orders as have not been already specially 
provided for in Art. 166.)] 

Preamble — Note 10 

1. (’48) 35 AIR 1948 Mad (C N 126) 246 (250). Lakshminarasiham v. Suryana- 
Taya}ia. {Words clear — Ck)mparison with earlier Acts not permissible.) 

(*44) 31 AIR 1944 Mad 67 (69) (DB). Chidambaram v. Meyyappa. (The provi- 
sions of the Lim. Act must be construed strictly. Hardship is no consideration.) 
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for an equitable construction of the provisions of the Act, where the 
language of such provisions is plain and cJeai\^ But where the 

(’41) 28 AIR 1941 P C 6 (9) (P C), General A. F, and L. Assurance Corpn* Ltd, 
V. Janmahomed. (Considerations of hardship should not be taken into account.) 
(’39) 26 ’AIR 1939 Nag 150 (154) (DB), JBalkrishna v. Faijitaih. (However start- 
ling, fantastic or absurd it may appear to be, the Courts cannot refuse to give 
effect to the plain meaning of the words used by the Legislature.) 

(’73) 20 Suth W R 375 (376, 377) (PC), Lachmee Buksh v. Runjeetram. 

(*09) 4 Ind Cas 449 (451) (PC), Abhiram v. Shyama Charan. 

(’86) 8 All 475 (483, 484) (DB). Manghu Lai v. Kandhai Lai. 

(’28) 15 AIR 1928 Cal 646 (647) (3 B), Hari Mohan v. Paravtcshwar. (Courts 
aie not warranted in introducing savings or exceptions not found in statute.) 
(’02) 24 All 218 (220), 'Durga v. Bishzshur. (Order 7, R. 11, C. P. C.. does not 
give power to extend prescribed period of limitation.) 

’34) 21 AIR 1934 All 626 (633) (FB), Faravieshwar v. Sitladin. (Interpretation 
following logically from language should not be rejected on the ground that it 
creates hardship.) 

(’331 20 AIR 1933 Gal 124 (126, 127) (DB), Nilratan v. Emperor. (Another mean- 
ing not to be given on grounds of hardship.) 

(’19) 6 A I R 1919 Mad 972 (979, 981) (F B), Betti Kutti v. Kanhi Pathumma. 

(Case covered by article— It is not permissible to depart from article itself.) 

(’90) 12 All 129 (137) (FB), Bal Karan Qobind Nath, (Courts cannot read into 
Limitation Act an article which is not there.) 

(1849) 5 Moo Ind App 43 (69) (P G), The East India Company v. Oditchurun. 
(Hard oases should not make bad law.) 

ISee (’88) 10 All 587 (595, 596) (D B), Ramjiwan v. Chendmal, (In interpreting 
Acts of limitation Courts are not bound by rules in England.) 

(’90) 12 All 79 (90, 91) (DB), Parbati v. Bhola, (Do.) 

(’91) 13 All 282 (287) (FB). Amme v. Zia, (Do.) , 

(’88) 10 All 524 (529) (DB), Jag Lai v. Har Narain, (Do.) 

(*29) 16 AIR 1929 Nag 74 (75), Nandu v. Bhuioanoo. (Object being to check dila- 
toriness, Statute of Limitation should be strictly construed.) 

(*38) 25 A 1 R 1938 Bom 281 (282) (D B), Achiit v. Parashram, (Act must be con- 
strued strictly.) 

(’36) 23 A I R 1936 Bom 322 (326), Kaikhusroo v. Gangadas. (The Statute of 
Limitation the object of which is to prevent stale demands must be construed 
strictly.)] 

2. (’47) 34 AIR 1947 Nag 239 (241) (DBl, Khaja Allawali v. Kesharimal. 

(*45) 32 AIR 1945 Lah 324 (324) (FB), Mohd, Sadaat Ali v. Lahore Corpn. 

(’33) 20 AIR 1933 Lab 615 (618), Basheshar v. Dewan Chand. (No extension of 
time on equitable considerations unless expressly provided by statute.) 

(’04) 1904 Pun L R No. 133 at p. 472 (DB), Bhagwan v. Collector, Lahore. 

( 32) 19 A I R 1932 P C 165 (167) (P G), Nagendra Nath v. Suresh Chandra, 
(Meaning of word “appeal” in Art. 182.) 

(’33) 20 AIR 1933 Cal 422 (424) (DB), Ashutosh v. Kumud. 

( 30) 17 AIR 1930 Pat 455 (472) (DB), Naurangi v. Ravi Charan, (Idol or mutt 
cannot be brought under the same category as a minor, lunatic or idiot.) 

(’29) 16 AIR 1929 All 677 (679) (D B), Maqbul Ahmad v. Partab Narain. (A I K 
1921 Bom 379, Basavanappa v, Krish7iadas not approved.) 

(’27) 14 AIR 1927 Cal 117 (122) (DB), Panna Lai v. The Adjai Coal Co, (Rever- 
sed in A I R 1930 P C 113 (P C), Adjai Coal Co*, Ltd, v. Panna Lai on another 
XX)int.) 

(*19) 6 AIR 1919 Cal 1078 (1079), Deuisch Asiatische Bank v. Hiralal Btirdhan 
So7i8. (Meaning of word ‘ disability ’ in S, 9.) 

(1864-1865) 2 Mad H C R 268 (269) (D B), Kambinayani Javaji v. Venkataraya, 
[See (’73) 21 Suth W R 318 (319, 320) (PC), Mohammad v. Collector of Bareilly, 
(’04) 31 Cal 519 (538) (D B), Adminxsirator General of Bengal v. Krishto 
Kamini. (Per Hill, J.) ' 
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language is not x^i'ecise or is of doubtful import, the provision should 
be construed equitably. In the case of the Limitation Act which takes 
away a right to sue, an equitable construction, where the language is 
not clear, would be to adopt a construction in favour of the right to 
proceed rather than one barring such right.^ It is in this view -that it 
is generally observed that the Limitation Act must be construed in 
favour of the right to siie^ 


(’27) 14 AIR 1927 All 177 (179), Manaioar AH v. Jagmilan Ram. (Applicability 
of Art. 134.) 

(’35) 22 AIR 1935 Lab 115 (US) (D B), Mayadevi v, Diwayi Cha?id. (Statute of 
Limitation must be construed with reasonable strictness.) 

(’87) 11 Bom 524 (525, 526) (DB), ^otichand v. Krishnarao, 

(’87) 11 Bom 599 (601, 602) (D B), Sidlmgapa v. Karibasappa. (Words are to be 
construed also with reference to the general purpose of statute.) 

(’83) 9 Cal 711 (721) (FB), Mamtazul Huq v. Nirbhai Singh. (Per Garth, C. J.)] 
\_See also (’46) 1946 A M L J 13 (15, 16), Ram Swarup v, Dulraj. (“ Appli- 
cation ” in Art. 182 (5) does not include “ plaint ”.) 

(’81) 7 Cal 127 (132) (DB), Gureebullah v. Mohuyi hall (Per Princep, J.) 

('34) 21 AIR 1934 All 661 (664, 665), (FB), Jawaharlal v. Mathura Prasad. (Per 
Sulaiman, C. J.)] 

3. (’49) 36 A I R 1949 Bom (0 N 33) 104 (105) (DB), Madhavprasad v. Chanda- 
varkar. (The scope of the Limitation- Act cannot be extended by implication, 
and a party’s rights to go to Court cannot be taken away unless the Act expressly 
provides that his right is so barred.) 

(*48) 35 AIR 1948 Mad (O N 126) 246 (250) (DB), Lakhminarasimham v. Surya- 
narayana. (A construction which is other than literal and which would have 
the effect of depriving the party entitled to a right of the benefit arising by a 
literal construction is not to be preferred.) 

(’45) 32 A I R 1945 Lah 324 (324)*(FB), Mohd. Sadaat AH v. Lahore Corpyi. 
(Even if two interpretations are found to be equally posssible, the Court must 
impute a reasonable intention to the Legislature and hold the suit not to be 
falling within shorter period of limitation.) 

(’39) 26 AIR 1939 Nag 150 (153) (DB), Balkrishna v. Baijnath. (Per Stone, C. J.) 

(’12) 16 Ind Cas 167 (169) (DB)(Cal), Pochya Mitay v. Emperor. (In case of doubt 
upon a question of limitation benefit of longer period is to be given.) 

(’18) 5 AIR 1918 Mad 492 (493) (DB), Venkanna v. Venkatakrishnayya. 

(’30) 17 AIR 1930 Mad 991 (994) (DB), Seshayya v. Subbadu. 

(’34) 21 AIR 1934 All 626 (639) (FB), Parameshicar v. Sitladui. 

(’01) 5 Cal W N 356 (369) (DB), Jogeshur v. Ghanasham, 

(’97) 24 Cal 382 (384) (DB), Latifunneesa v. Dhayi Kunvar. 

(’83) 7 Bom 542 (545) (DB), The Collector [of Broach Bajaramy (’75-77) 1 
Bom 19, Vmiashankar v. Chhotalal, followed.) 

( 27) 14 AIR 1927 Nag 10 (11), Secretary of State v. Bagmal. 

ISee (’96) 20 Bom 408 (420) (FB), Datio v. Vithu. 

(’17) 4 A I R 1917 Bom 210 (211) (D B), Kurgodigouda v. Ningangauda. (Sec- 
tion 6 of Limitation Act is enabling section — Liberal construction in favour of 
persons under disability should be put.) 

(*05) 28 Mad 557 (559) (DB), Pachiappa v. Poojali. (The provisions of the Act 
should receive a fair and not too technical construction.) 

(’04) 1904 Pun L R No. 133 at pp. 472, 473 (DB), Bhagivan Das v. Collector, 
Lahore. (The principle, that the Limitation Act being reitrictive of the legal 
rights should be construed in favour of the right to sue, should he applied only 
where the language is doubtfi^l or ambiguous.)] 

4. (’37) 24 A I R 1937 Nag 305 (308) (D Bj, Vxshxvanath v. Mahabir. (Limitation 
ought to be interpreted liberally in favour of decree-holder.) 

’82) 6 Bom 719 (724) (FB), Lallubhai v. Naran. 
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Ifc is no part of the dafcy of the Court to deprive a litigant of the 
benefit of any exemption under the Act or make the Limitation Act 
more stringent than it is* by unduly restricting its language,** or 
straining it beyond its natural meaning/ or by importing words of 
limitation not found in the statute.** A construction having the effect 


(**20) 7 A I R 1920 L^h 447 (448, 440) {D B), Anajit Ram v. h^ayat AH, (In case 
of doubt, a construction in favour of the right to procead should be adopted,) 
(*76) 1 Bom 19 (22) (DB), Umia&hankar v. Chhotalal. (9 Boin II C K 99 relied on.) 
(*29) IG A I R 1929 Lah 513 (511) (DB), Asa Ram v. Darba Mai, (Unless article 
distinctly bars, Construction must be in favour of continuation of suit.) 

(*85) 9 B:)m 373 (402), The l^ew Fleming Sinning ayid Weavhig Company^ 
Ltd. V. Kessowji. 

(*86) 10 Bom 483 (487), Parell Spinning and Weaving Company, Ltd. v. Manek. 
(9 Bom H C R 99 followed.) 

(’ll) 9 Ind Gas 300 (302) (FB), Sundar v. Saligram. ((’03) 1903 Pun Re No 5G, 
Dheru v. Sidhu, followed.) 

('79) 3 Cal Ij R 440 (442) (DB), In re Ramshankar Bhadoonj. ((’72) 9 Bom H C K 
99, Balwant Rao v. Purshotam, relied *on.) 

(’07) 31 Bom 162 (165) (DB), Ravichandra v. LakshmaJi. (Execution petition 
defective in minor details— Not barred by limitation on that ground.) 

(’31) 18 AIR 1931 Sind 146 (149) <DB), Municipality of Hyderabad v. Allahdino. 
[See (’21) 8 A I R 1921 Cal 67 (71), Narendra Jjal v. Tariibala Dassi. (The 
Limitation Act being an Act of a restrictive character must be strictly cons- 
trued.) 

(’18) 6 AIR 1918 Bom 73 (74) (DB), Hargovind v. Haja Sura. (Limitation Act 
must be construed strictly and any provision in the nature of an exception 
should be liberally construed.) 

(’98) 25 Cal 496 (503) (FB), Puryio Chnnder v. bassoon.] 

[See also (’05) 29 Rom 480 (498), Balwant v. Secretary of Slate. {Vensious Act.)] 
5, (’78) 2 Bom 294 (298), Javuia Das v. Lalitaram. 


6. (’39) 26 AIR 1939 Nag 150 (153) (DB), Balkrishna v. Baijnath. (The day on 
which copy is applied for should not be excluded in computing the ‘time 
requisite’ under S. 12 simply because that happens to be the day on which judg- 
ment was pronounced.) 

(*07) 29 All 264 (266), Ram Kishen v. Kashibai. (Meaning of words ‘time requisite 
for obtaining a copy’ in S. 12.) 

( 06) 33 Cal 1278 (1281), Doyni Lai v. Roshan. (There is nothing in S. 20 to 
indicate that new period is to operate only against person making payment.) 

(’04) 27 Mad 343 (345) (DB), Bayik of Madras v. Multan Chand. (“Other relief” 
in Art. 95 not to be restricted to relief on ground of fraud.) 

7. (’14) 1 AIR 1914 Cal 60 (51) (DB), Riidra Harain v. Hataharjana. (The 
language of an article should not be extended by figures of speech and metaifiiors.) 

(’81) 7 Cal 333 (336), Roberts v. Harrison. (Handing in an award to proj^er ofiicer 
by arbitrator for filing is not ‘application’ within meaning of this Act.) 

( 79) 3 Cal L R 440 (442) (DB), In re Ram Shankar Bhadoory. (Applicability of 
Article 172.) 

^ [See ( 91) 15 Bom 299 (305) (DB), Parashram v. Rakhma. (Statutes of limitation 

are not to be extended by construction to cases not clearly included within 
their terms.)] 

8. (1865) 2 Suth W R 263 (264) (DB). Mahomed Afzul v. Kanhyalal. (Claim suit 

when claim i)etition has been rejected without enquiry --One year limitation 
does not apply.) 

(’21) 8 AIR 1921 Cal 277 (278) (DB). Maharajah of Coocli Behar v. Mahendra 

Ranjan. (Order under S. 41, Bengal Survey Act -Suit instituted more than 
three years after - It is not barred by Art. 46, Limitation Act.) 

( 08) 32 Bom 14 (22, 25) (FBI, Chunilal v. Dahyabhai. (No rule of High Court 
can add or modify conditions and limitations in Limitation Act.) 


Preamble 
Note 10 


* 





16 


PREAMBLE 


Preamble of destroying a right before it has effectively arisen^ or of dating the 

Notes 10-11 cause of action before the remedy is available’*^ should be avoided if 

possible. 

11. Sections and Articles. — The section in the body of the 
Limitation Act govern and control the application of the articles in 
the schedule except so far as the language of a particular article 
clearly precludes the application of any such section.^ 

When words are employed which are merely intended to be 
declaratory or enabling, a legistative mandate cannot be evolved from 
inferences based upon the use of such words without any express 
enacting terms, particularly where to do so would take the matter out 
of the scope and purview of the Act as set out in the Preamble.^ 
The words of the articles of the Act should be construed strictly.^ In 
construing the words of a particular article, it is not always safe to 
rely on the meaning of similar langiiage in all other articles.^ 

(’32) 19 AIR 1932 IMad 19 (20), Chinna v. Yenlcatarama. (Article 182 — Step- 
in-aid.) 

[See (*01) 1901 Pun Re No. 18, Imami v. Saddan, 

(’36) 23 AIR 1936 Mad 782 (783), MegJiavaranam v. Mahomed Mohideen, (It is 
not right to read into the Limitation Act words which are not there when the. 
words vvhich are there have themselves clear and unmistakable meaning.)] 

9. (’33) 20 AIR 1933 Bom 439(441) (DB), Ganpat v. Hanamgouda (Article 135 
— ^Mortgagor must have actual possession or the right to possession before time 
can start against him.) 

(’19) 6 AIR 1919 INIad 972 (981, 984) (FB). Setti Kutti v. Kunhi Pathumma. 

(Article 134 does not apply where possession is not taken by transferee.) 

(*24) 11 AIR 1924 Gal 600 (609) (DB), Dwijendra Narain v. Joges Chandra, 
(Statute of limitation does not attach to a claim till there is right of 
action for it.) 

[See (*69) 12 Suth W R 167 (169) (DB), Khuruckdharee v. Pewatlall. (Statute 
never begins to run until there has been cause of action.) 

(’17) 4 AIR I9l7 Nag 187 (193) (DB), Baxiram v. (Ignorance of facta 

giving right to sue —Limitation does not operate.) 

(’24) 11 AIR 1924 Nag 256 (257), Bam Bux v. Moti. 

(’16) 3 AIR 1916 Low Bur 79 (80), Ma Shtoe On v. Mating Kyivet.'] 

10. (’35) 22 AIR 1935 Cal 333 (335) (DB), Jateeyidra Chandra v. Rebatee 
Mohan, 

(*18) 5 AIR 1918 Mad 1187 (1192) (FB), Aiyasamier v. V enkatachela. (Limitation 
does not run against party seeking to enforce his rights till he can avail himself 
of the remedy.) 

(’28) 15 AIR 1928 Cal 646 (648) (SB), Hari Mohan v. Parameshwar Shau. (Inter- 
pretation of language of third column of schedule.) 

1*20) 7 AIR 1920 Mad 1 (13) (FB), Muthu Korakki v. Mohammad Madar. (Do.) 

^ Preamble — Note 11 

1. (’ll) 12 Ind Cas 695 (697) (DB), Doraisaxomy v. Bandisaiomi. (Per Abdur 
Rahim, J.) 

2. (’91) 13 All 126 (144) (DB), Binda v. Katinsxlia. (Per Mahmood, J.) 

3. (’22) 9 AIR 1922 Mad 150 (166) (FB), Yerukola v. Xerukola. (Per Devados=!, J.) 

4. (*34) 21 AIR 1934 All 661 (664, 665) (FB), Jaivahar Lai v. Mathura Prasad, 
(In a sense Limitation Act is a purely arbitrary enactment.) 

(*16) 3 AIR 1916 Cal 488 (495) (FB), Chutterput v. Sumari Mai. (The scheme and 
scope of Arts. 182 and 183 are radically distinct and no useful purpose will be 
served by interpreting the one by reference to the other.) 
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12. Residuary Article. 

1. A residuary article can be applied only if no other 

article is applicable to the case.^ 

2. It must be construed ejusdein generis with the other 

articles providing for specific proceedings. 

13 Where more than one provision applicable. — In 
giving effect to a statute of limitation, if two articles are wide enough 
to include the same cause of action and neither of them can be said to 
apply more specifically than the other, that which keeps alive, rather 
than that which bars the right to sue, should generally, apart from 
other equitable considerations, be preferred.^ It is also an established 
rule of construction that where there are two articles, the general article 
does not govern the case where there is a particular article covering it.^ 

Preamble — Note 12 

1. (’33) 20 AIR 1933 Lah 615 (616), Basheshar v. Deioan C/iantZ. (Article 120 will 
not apply when Art. 109 applies.) 

(’24) 11 AIR 1924 Mad 137 (137)(DB), Paramasiva v, Pululiaritypa. (Ai'ticle 181.) 
(’99) 26 Cal 564 (567) (FB), Sharoop v. Joggess^ir. (Article 120.) 

(’02) 95 Slad 507 (510) (DB), Seshamma v. Chickaya. (Article 144.) 

[See (’03) 26 Mad 780 (789) (DB), Rangiah v. Na^ijaypa. (Article 181 applies 
only where an execution application does not fall under Art. 182.)] 

See also Note 20 and Art. 181 Note 2. 

Preamble — Note 13 

1. (’25) 12 AIR 1925 Pat 765 (768) : 4 Pat 448 : 93 lud Cas 129 (DB), Tofa Lall 
V. Motn7iddiyi. (Articles 62 and 92.) 

(’34) 21 AIR 1934 Bom 491 (495), Kasturchayid v. Hari. (Articles 62, 113 or 120.) 
(’30) 17 AIR 1930 Nag 300 (303, 301), Jairam v, Bhilaji, (Articles 148 
and 144.) 

2. (’26) 13 AIR 1926 Pat 401 (403) (DB), Rameshivar v. Mahahir, (Articles 95 
and 12 ) 

(’25) 12 AIR 1925 Mad 1255 (1256) : 48 Mad 925 : 91 Ind Cas 151 (DB), Ramiah 
V. Sadashiva. (Articles 96 and 62.) 

(’90) 1890 Pun Re No. 112 (FB), Rayn Saran v. MeJiiab. {.Article 132 held to 
apply in preference to Art. 147.) 

(’15) 2 AIR 1915 Cal 681 (685) (DB), Madinas Steam Navigalioji Co. hid. v. 

Shalimar Works Ltd. (Articles 36, 49 or 29.) 

(’20) 7 AIR 1920 Cal 357 (359) (FB), Narendra Nath v. Blmsan Chandra. 
(Articles 29, 36 or 49.) 

(’31) 18 AIR 1931 Nag 47 (18), Krishna v. Sitaram. 

(’27) 14 AIR 1927 Nag 402 (404), Ram Rao v. Gulabrao. (Even where the parti- 
cular article is in a special or local Act— Schedule II, Article 1, C. P. Teuancy 
Act and Art. 47, Limitation Act.) 

(’02) 26 Bom 430 (432) (DB), Narmadabai v- Bhavani. (Articles 48, 49 or 145.) 
(’25) 12 AIR 1925 Lah 478 (479) (DB), Secretary of State v. Dunlop Rubber Co. 
(Articles 31 and 49.) 

(*23) 10 AIR 1923 Cal 507 (508) (DB), Mahained Mozaharal v. Mahamed 
Azimaddin. (Articles 103, 104 or 116). 

(’21) 8 AIR 1921 Lah 335 (336) (DB). Kunj Lai v. Gulab Ram. (Articles 81 
and 61.) 

(’16) 3 AIR 1916 Mad 314 (318) (FB), Jaldu V enkatasuhha Rao v. A.siatic Steam 
Navigatioti Co., Calcutta. (Articles 31 and 49.) 

(’17) 4 AIR 1917 Pat 404 (406) (DB), Kunti Dai v. Jharu Lai. (L kewise special 
provisions of limitation in Rent Acts exclude the general provisions of the 
Limitation Act.) 

3.Lim.2. 
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GeneraUa specialibus non derogant^^ This is based on the principle 
that there is always only one article applicable to a case though 
more than one may seem to apply, the duty of the Court being on 
pioper consideration, to find out that article.^ On the same principle 
Courts should not. where the suit naturally falls within a' particular 
article, strain the construction so as to bring it under a category 
which gives a more favourable period of limitation.^ 

Where, however, there is a conflict between two periods of 
limitation, one of which, the longer, is applicable to all circumstances 
and the other, the shorter, to special circumstances only, the longer 
teim given by the statute ought to be applied unless there is clear 
proof of the circumstances which would make the shorter term 
applicable.® Generally the correct article applicable will have to be 
determined by ascertaining the exact frame of the suit.® Where a suit, 
as framed, falls under an article with a longer period of limitation, 
it cannot be contended in defence that the suit ought to have been 
framed so as to fall under an article providing a shorter period.^ 

( 25) 12 AIR 1925 Pat 765 (767) (DB), Tofa Lai v. Moinuddin, (Articles 96 
and 62.) ' 

(’04) 26 All 482 (487, 488) (DB), Municipal Board of Mussooree v. Goodall 
(Articles 2 and 28) 

(’98) 25 Cal 692 (693, 699) (FB), Mangun v. Dolhin. 

( 99) 26 Cal 564 (567) (FB), Sharoop v. Joggessur, (Articles 32 and 120.) 

(*08) 4 Nag L R 49 (54), Nagoba v« Madholala. 

\^See ( 35) 22 AIR 1935 Lah 645 (646), Shatiti Lai v. Lyallpur Banh Ltd. 
(Special provision of limitation in the rules framed under the Companies Act 
must prevail over the Limitation Act.) 

( 99) 23 Bom 725 (736) (PC), Rujichordas v. Parvatibai. 

(’89) 16 Cal 25 (2g) (DB), Jshur Chtinder v. Jihuji Kumarx. (Articles 59 and 60.)] 
[See also (’06) 4 Cal L Jour 553 (554) (DB), Kalicharan v. Harexidra Lai. 
(Special period of limitation in Tenancy Act cannot be extended by ordinary 
rules of limitation in Limitation Act.) 

(*73) 19 Suth W R 5 (6) (PC), Unnoda Persaud v. Kristo Coomar. (General and 
Spesial Acts.) 

(’26) 13 AIR 1926 Cal 757 (761), Albert v. Imperial Tolacco Company (India) 
Ltd.'] 

2a. (*98) 21 IVIad 141 (142) (DB), Hutesan v. Sundarraja. 

3. (’21) 8 AIR 1921 Mad 272 (275) (DB), Sesha v. Periaswamu 

4. (*91) 13 All 282 (*284) (FB), Amme Baham v. 2ia Ahmad. (Per Straight J.) 

5- (’ll) 11 Ind Cas 164 (166) (Cal) (DB), Tara Nath v. Iswar Chandra. 

6 . (’35) 22 AIR 1935 Mad 709 (710, 712) (DB), Chennamma v. Mangamma, 
(The form of remedy which the plaintiff seeks and not some other claim which 
he might have made determines the article applicable.) 

(’29) 16 AIR 1929 Lah 208 (209), Tulsi v. Guraxi Ditta. (The question of the 
particular law of limitation applicable to a case must depend upon the form of 
the suit and the relief claimed and not on what might be the ultimate effect of 
the relief claimed.) 

(’03) 27 Bom 363 (368) (DB), Dattagiri v. Dattatraya, 

[See however (’42) 29 AIR 1942 Oudh 33 (37) (DB), Mohd. Bakhsh v. Allah 
Din. (For considering which article applies regard should be had to the suit 
as it ought to have been framed and not to the suit as framed : AIR 1923 
Bom 62, Nagabhatta v. Nagappa, Rel. on*] 

7. (’32) 19 AIR 1932 All 858 (359, 360)'lDB)„^ia Uddin v. Akbar AH. 

See also Section 3 Note 8. 
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14. Columns of the schedule The first and the third 

columns of the schedule should be read together and the same words 
appearing in both the columns should be given the same meaning.^ 

Unless a particular suit as brought and the particular relief asked 
for therein strictly come within the wording of the first column of an 
article in the schedule, the limitation prescribed therein cannot be 
made applicable.^ If, in any case, the first column of an article be 
applicable but not the third column containing the starting point of 
limitation, that article must be rejected.^ 

The function of the third column of the schedule is not to define 
causes of action but to fix the starting point from which the X)eriod of 
limitation is to be computed.* 

15. Retrospective operation of the Act. _ It is a general 
principle of law that no statute shall be construed so as to have a retros- 
pective operation unless its language is such as plainly to require such a 
construction. This rule is embodied in the well known maxim Ovities 
nova consiitutio fiituris temporibus formam imponere dehet non 
Vraeteritis—&yQy:y new enactment should afiect future and not past 
times. A statute which takes away or affects vested rights or imposes 
a new liability or confers a new right must be presumed not to have a 


Preamble —Note 14. 

Pathumma 

(Word transfer* in Art. 134.) 

2. (’27) 14 AIR 1927 Nag 10 (12), Secretary of State v. Bagmal. 

3. (’10) 8 Ind Cas 882 (882) (Mad), Kothandarama v. British India Steam 

Gounden v. iCanjappa, 

[See (41) 28 AIR 1941 IMad 449 (460) (FB), Venkateswara y.Veiikatesa. (In 
this case, a suit was brought by the manager of a mutt for possession of mutt 
properties alienated by his predecessor in office- It was contended on his 
behalf that Art. 134B did not apply to the suit as at the time mentioned in 
the third column, viz., the death of the previous manager, nobody h.ad been 
appointed to succeed him and there was no one who could have sue! and conse 
quently there was no cause of action at that time -The contention was 
rejected by the majority of the Full Bench though Abdur Rahman and 
Knshnaswamy Iyengar, JJ., agreed with the contention.)] 

See also S. 9 Note 8. 

4. ( 11) 11 Ind Cas 540 (542) (DB) (Cal), Jailam Suicjh v. Choonee Lai. 

Preamble — Note 15 

1* (1892) 3 Ch D 402 (421), Laurie v, Renad. 

‘Sngafienlfoi a1)'' ^ 

^ Sinffh. (Retrospective effect is 

not to be given unless such intention appears from the terms of the statute or 

by necessary implication.) 

^ ^ P- '^ehlu. 

1901) 1901 App Cas 297 (305), Smith v. Callander. 

!>q^i '^'"^■^e'^dranarayan v. Saradasundari 

(-31) 18 AIR 1931 Cal 321 (322) (DB), Kanak Kanti v. Kripa S Benaal 

^rmRsO ^ extent the language 

''rMsS ““ *" ™ ’■ P™ -.mpUon 
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retrospective operation.^ Enactments dealing with procedurCy however, 

(’31) IS AIR 1931 Na" 60 (p3), Bana Bai v. Chandrahhaga. (Transfer of Property 
Act — Amending statute itself laying down as not retrospective ) 

(’32) 19 AIR 1932 Ring 197 (198), Ko Po Kun v. C. A. M. A. L, Finn. (Trans- 

ler of Property Act — Certain sections expressed to be not retrospective does not 
mean that others are retrospective.) 

( 32) 10 AIR 1932 ]Mad 731 (736) (DB), Kayiji v. Shunmughain Pillai. (Transfer 
of Property Act.) 

(■29) 16 AIR 1929 Bom 262 (263, 261) (DB), Pandarinatl^ v. Fhakoredas. 

(’30) 17 AIR 1930 Pat 61 (62) (DB), Ramjhari Koer v. Gokhiil Siyigh, (Legal 
Practitioners’ Act.) 

(’31) 18 AIR 1931 Mad 83 (85, 91) (DB), Panersalvam v. Veeriah. (Madras Local 
Boards Act.) 

(’>9) 16 AIR 1929 Nag 41 (11), BaJaji v. Sarfrajhhayi. (C. P. Land Revenue Act.) 

(’28) 15 AIR 1928 Lah 627 (631) (FB), Kripa Singh v. Ajaxpal Singhy (Sikh 
Gurdwaras Act, 1925- Some sections retrospective — Act silent as to other sec- 
tions— Particular section to be examined to see if it is retrospective.) 

(’22) 9 AIR 1922 Nag 227 (228), Tjalayii v. Bala. (C. P. Tenancy Act ) 

(’21) 8 AIR 1921 Mad 126 (128) (DB), N. Viswanatha Sastri v. Seethalakshmi 
AyyiyyiaU (Transfer of Property Act.) 

(’77) 2 Bom U8 (159) (FB), In re Ratansi Kaliayiji. (Civil Procedure Code ) 

(’16) 3 AIR 1916 Cal 146 (449) (DB), Ananda v. Secretary of State. (Statute is 
not retrospective simply because a part of the requisites for its action is drawn 
from a time antecedent to its passing.) 

( 1/) 4 AIR 1917 Mad 937 (939) (DB), Frederick v. Fmperor. (Penal statute never 
retrospective.) 

(*31) 18 AIR 1931 Lah 115 (151) Pars Ram v. Emperor. (Do.) 

(’19) 6 AIR 1919 Cal 210 (211) (DB), Prom'^tkayiath v. Sourav Dasi. 

(’13) 20 Ind Cas 689 (691) (DB) (Mad), Muthiah v. Ramaswami. (Madras Estates 
Land Act.) 

(1900) 19QJJ Pun L R No. 18 p. 41 (44) (FB), Narsingh Das v. Dholayidass. (Pun- 
jab Courts Act.) 

(TO) 5 Ind Cas 980 (981) (DB) (Low Bur), Mashedee Khan v. Mohomed AHm. 
(Lower Burma Courts Act.) 

(’14) 1 AIR 1911 Lah 345 (316) (DB), Karar Hassayi v. Mustafa. (Punjab Pen- 
sions Act.) 


(’28) 15 AIR 1923 P C 128 (130) (PC), Muyiicipal Council of Sydyiey v. Margaret. 
(The Sydney Corporation Act.) 

( 34) 21 AIR 1934 Pesh 30 (31) (DB), Jada Ram v. Faizullah Khayi. (Provincial 
Insolvency Act.) 

(’31) 18 AIR 1931 Cal 92 (93), Asikanyiessa v. Dtvijeyidrakrishyia. (Bengal Ten- 
ancy Act.) 

(’32) 19 AIR 1932 All 614 (616) (DB), Ram Sahai v. Dehi Din. (Bundelkhand 
Land Alienation Act, 1929.) 

(1903) 1903 App Cas 355 (357, 363), Coyyimissioner of Public Works v. Logan. 
(Cape of Good Hope Act, 1874). 

(’34) 21 AIK 1934 Mad 138 (139) (DB), Krishnan v. Mayiickkamynal. (Succession 
Act, 1929.) 

(’32) 19 AIR T932 Sind 71 (72) (DB), Gtirmukhdas v. Hassoynal. (Provincial 
Insolvency Act. 1920.) 

(’87) 14 Cal 553 (555, 556) (DB), Jogessur v. Aisayii Koyburto. (Bengal Tenancy 
Act. 1885.) 

(*88) 15 Cal 376 (382) (FB), Tupsee v. Ram Saran. (Do.) 

(’31) 18 AIR 1931 Nag 138 (140). Harlal v. Lala Prasad. (Transfer of Property 
(Amendment) Act, 1929.) 

(*33) 20 AIR 1933 All 20 (21), Parmeshar v. Bakhtawar. (Court-fees (Amend- 
ing) Act, 1932.) 

(’31) 18 AIR 1931 All 317 (3l7) (DB). Amjad AH y. Saadat Begum. 

2. (’39) 26 AIR 1939 Pat 282 (283) (DB), Biranchi v. Nand Kuyyiar. 
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(’38) 25 AIR 1938 Mad 688 (700) (DB), Oirdharilal v. Kappini Goicder, (The real 
test to determine whether a statute is retrospective is to see whether it affects 
existing rights including rights of action which are substantive rights ) 

(*31) 18 AIR 1931 Ca! 25 (26) (DB). Jnajiendra Narayan v. Saradasundari Dasi. 

(*29) 16 AIR 1929 Bom 262 (264, 265) (DB), Paniarmath v. Thakoredas. 

(’23) 10 AIR i923 Cal 13 (17, 18) (DB), Lalit v. Manoranjan, (Public Demands 
Recovery Act, retrospective effect of.) 

(1898) L R 2 Q B 547 (552), In re AiJtlumney, 

(*8l) 5 Bora 653 (658) (DB), Ichharam v. Govindram. 

(’ll) 9 Ind Gas 805 (806) (DB) (Cal), Kalanand v. Bhekh Dhari. 

(’77) 2 Bom 146 (171) (FB), In re Batansi Kalianji. 

(’99) 16 Cal 267 (272) (FB), Deh Narain v. Narendra Krishna, (Bengal Tenancy 
Act, 1885.) 

1’04) 26 All 119 (130) (PC), Alohamynad Abdiis v, Au?’ban Hussain, (Ondh Estates 
Act, 1869.) 

(’14) 1 AIR 1914 P C 66 (67) (PC), Chandri v. Jawahir Lai, 

(’21) 8 AIR 1921 Nag 170 (170), Lakkinichand v. Baji Rao, (C. P. Tenancy Act, 
1920.) 

(’21) 8 AIR 1921 Oudh 1*21 (122), Municipal Biardy Fyzahad v. Vidyadhari. 
(Bye laws and rules framed under Oudh Municipalities Act, 1916.) 

(’21) 8 AIR 1921 Pat 185 (186) (DB), Kedar Nath v. Tarini Prasad. 

(*22) 9 AIR 1922 Gal 491 i492) (DB), AJU Singh v. Bhagabati Charan. 

t’22} 9 AIR 1922 Nag 227 (229), Lahani v. Bala. (C. P. Tenancy Act, 1898.) 

( 23) 10 AIR 1923 Gal 85 (90) (DB), Makar Aii v. Sarf addin. (Repeal does not 
affect even contingent rights.) 

(’25) 12 AIR 1925 Nag 377 (377), Durga Prasad v. Thakiir Prasad. (Decree 
alreatly passed cannot be invalidated by subsequent Acts.) 

(’25) 12 AIR 1925 Nag 249 (250), Champalal v. Kanji Lai. (C. P. Tenancy Act 
1920.) 

(*28) 15 AIR 1928 Lah 627 (630, 631) (FB), Kirpa Singh v. Rasalldar. 

( 28) 15 AIR 1928 Mad 1194 (1194) (DB), Sri Rajah Satrucherla v. Maharaja of 
Jaipur. (Change in law cannot affect execution order already passed.) 

(’28) 15 AIR 1628 Pat 109 (110) (DB), Sukul Lakhpat Ram v. Raghu. (Chota 
Nagpur Tenancy Act, 1908.) 

{ 10) 34 Bom 260 (266) (DB), Mugapa v. Mohammad. (Change in law cannot affect 
decree already obtained.! 

(’12) 16 Ind Cas 1002 (1003) (Bom), Lakshman v. Balkrishyia. (Vested rights 
under decrees cannot be affected.) 

(’86) 12 Cal 583 (586) (FB), Bhobo Sundari v. Rakhal Chunder. (T. P. Act, 1882.) 

(’14) 1 AIR 1914 Cal 806 (810) (FB), Gopeshxcar v. J ibanchandra. (Bengal 
Tenancy Act, 1908.) 


(*20) 7 AIR 1920 Cal 435 (437) (DB), Promotha Nath v, Saurav Dasi. 

(’04) 27 ^lad 638 (539) (DB), Vedavali Narasiah v. Mangamma. 

(’16) 3 AIR 1916 Mad 607 (608, 609) (DB), Ramakrishna v. Subraya. 

( 15) 2 AIK 1916 Alad 1022 (1027), V enkata v. Rantudu. (Per ivumaraswanii 
Sastri and Napier, JJ.; S.idasiva Aiyar, J. dissenting.) 

(1876) 1 Oh D 48 (50), In re Suche d; Co. 

(’18) 5 AIR 1918 Mad 162 (163) (DB), Subramania v. Namasivaya. (Right to 
treat decree as final is vested right.) 

(’16) 3 AIR 1916 Nag 22 (23), Nilhant v. Ghulya. (C. P, Tenancy Act, 1898.) 

( 32) 19 AIR 1932 Sind 71 (72) (DB), Gurmukhdas v. Hassomal. (Provincial Insol- 
vency Act, 1920.) 


( 19) 6 AIR 1919 Pat 202 (202) (DB), Brajalall v. Kenarampal. (Chota Nagpur 
Tenancy Act, 1908.) 

(’17) 4 AIR 1917 Pat 171 (173) (DB), Ganpat v. Ghhottan Ram. 

(*71) 6 Mad H C K 122 (126) (DB), Lee Morris v. Sambamur thi. 

(’04) 28 Bom 105 (114) (DB) Secy, of State v. Balwant. 

(1865) 2 Suth W R 205 (206) (FB), Sonaton Ghose v. Moulvie Abdul Turrub. 
{.See also (*77) 3 Cal 47 (56, 57) (PC), Delhi d London Bank Ltd. v. Orchard 
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are an exception io this general rule and are always retrospective in the 
sense that these provisions will apply to proceedings already commenced 
at tlie time of their enactment.'^ The reason is that no one can have a 


3. (’39) 26 AIK 1939 Pat 282 (283) (DB), Birayichi v. Nand Kumar. 

(’38) 25 AIK 1938 Mad 688 (694, 695) (DB), Girdharilal v. Kapinni. (Law of Pro- 
ceduie is retrospective except in cases where it tends to destroy the right or the 
remedy.) 

(’35) 22 AIR 1935 Mad 245 (245), Krishnaswami v. Thiruvengada. (The statute 
of limitation being a law of procedure is generally retrospective in its operation.) 
(’27) 14 AIR 1927 PC 242 (244) (PC), Delhi Cloth d General Milh Co. v. Ijicome- 
tax Commr,^ Delhi. 

(’01) 1901 Pun L R No. 153, p. 586 (DB), Jlam Ditta v. Tehlu. 

(’89) 11 All 408 (412) (FB), Chajmal v. Jagdamba. 

(*31) IS AIK 1931 All 635 (639) (FB), Rain'Karayi v. Ram Das, (Choice of forum 
and limitation is a matter of procedure.) 

(’31) 18 AIR 1931 All 735 (736) (DB), Biinyii v. Brahmdeo, (Do.) 

(’29) 16 AIK 1929 Lah 761 (762) (DB), Shib Naraiii v. Lachvn Narain. 

(’33) 20 AIK 1933 Gal 435 (437) (SB), Jiban Krishna v. Abdul Kaair, 

(’33) 20 AIK 1933 All 846 (849) (DB), Sohan Lai v. Atal Nath. 

(’32) 19 AIK 1932 All 30 (31) (DB), Hazari v. Maktula. 

(’29) 16 AIK 1929 Bom 262 (264, 265) (DB), Pandarinath v. Thakoredas, 

(’34) 21 AIR 1934 All 253 (255) (DB), haig Ram v. Har Prasad, 

(’30) 17 AIR 1930 Gal 34 (36, 37), Khondkar Mahomed v. Chandra Kumar, 

(’33) 20 AIK 1933 Oudh 274 (275), Nagi Ahmed v. Sheo ShanJcarlal, 

(’30) 17 AIK 1930 Gal 422 (423) (DB), J anakinath v. Nirodbaran, 

(’29) 16 AIR 1929 Mad 831 (882) (DB), T hayammal v. Muthukumarasxoami, 
(Evidence Act S, 68; amendment by Act XXXI of 1926.) 

(*30) 17 AIK 1930 All 561 (567) (DB), Parasram v. Mewa Ktinwar, 

(’30) 17 AIK 1930 All 706 (709) (DB), Sheopujan v. Bishnath, 

(’29) 16 AIK 1929 Nag 282 (283), Gokal Prasad v. Qaviyidrao, (Amendment giving 
jurisdiction in election petitions to Civil Courts — Change in forum operates retros- 
l)ectively.) 

(’31) 18 AIR 1931 All 489 (490) (FB), Pitam Lai v. Kalla Ram. 

(’13) 19 Ind Cas(793 (798) (Cal), Manjuri v. Akkel Mohammad. 

(’10) 5 Ind Cas 980 (980) (DB) (Low Bur), Mashedee Khan v. Mahomed Azim, 

(’10) 7 Ind Cas 11 (14) (DB) (All), Shamsheryar Khayi v. Gopal Chand. 

(’84) 8 Bom 511 (523) (DB), In re Bhagwandas Hurjeevan, 

(’94) 18 Bom 429 (432) (DB), Akramyiissa v. Valiubiissa. 

(*97) 21 Bom 822 (825, 826) (DB), Gangaram v. Puyiamchand, 

(’86) 12 Gal 583 (589) (FB), Bhobo Sundari v, Rakhal Chunder. 

(’04) 27 Mad 538 (539) (DB), Vedavalli Narasiah v. Mangamma. 

(’21) 8 AIR 1921 Mad 650 (651) : 62 Ind Cas 795 (DB), Vaithinatha v. Govinda. 
sioami. (Rules of limitation. 

(’24) 11 AIR 1924 Cal 983 (984) (DB), Rajib Lochan Dhar v. Jogesh Chandra 
Das. 

(’24) 11 AIR 1924 Mad 657 (657) (DB), Nataraja v. Rangaswami. (Criminal Pro- 
cedure Code.) 

(’24) 11 AIR 1924 Nag 24 (25, 26) (DB), The Commissioner of Income-tax. C. P, 
v, Dharamchand. 

(’26) 13 AIR 1926 All 667 (668), Kharag Sixigh v. Kiddha. 

(’26) 13 AIR 1926 Pat 561 (563) (DB). Chote Lai v. Tula Singh, 

(*27) 14 AIR 1927 Nag 127 (128), Kedarnath v. Netram. 

(1878) 3 App Cas 582 (603), Gardener v. Lucas. 

(1876) 1 Gh D 48 (50), In re Suche <& Co. 

(’18) 5 AIR 1918 Mad 919 (920) (DB), Nimmala Mahanicali v. Kallakuri Subba 
Rao, (Civil Procedure Code.) 

(’ll) 11 Ind Cas 912 (913) (DB) (Nag), Shankargir v. Ramchandra, 

(’21) 8 AIR 1921 Pat 185 (186) (DB), Kedar Nath v. Tarini Prasad, 
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vested right in any particular form of, much less in an older form of 
procedure."* But, where some of the provisions of the enactment of 
procedure do affect vested rights, whether substantive® (e. g., rights to 
property or under contract), or remedial® (e, g, right of appeal or of 
reference), retrospective operation of such provisions will apply. 

Kales of limitation are, prima facie, rules of procedure and 
consequently no one has any vested right in a period of limitation, 
unless the contrary follows from the rules themselves.^ When the Act 


(*10) 6 lad Cas 1015 (1016) (Oudh), Ookul Prasad v. Ali Baksh. 

(’10) 8 I. C. 999 (1039) (DB) (Lih), Nahal Devi v. Kishore Chand. 

(*90) 14 Bom 516 (525) (DB), Javanmal v. Mukta Bai. 

(’95) 19 Bom 204 (206) (DB), Bal Krishna v. Bapu. 

(’12) 13 Ind Cas 264 (266)(Siad), H«7na,i<ias v.Chellararn. (Declaratory enactments 
also retrospective.) 

(’08) 12 Cal W N 987 (989) (DB), Bahimuddin v. Jagatkishore. 

(’27) 14 AIR 1927 All 657 (659) : (DB), Nissar Hussain v. Sundar Lai. (Pro- 
cednral law has immediate effect.) 

(’ll) 10 Ind Cas 823 (823) (Lab), Zaibulnissa v. Ghulain Fatima. 

(’69) 11 Suth W U 100 (100) (DB), Skamee Mohaimnad v. Brinda Mundle. 

(1864) 1864 Suth W K (Gap) Act X Kul 19 (20, 21) (DB), Watson db Co. v. Rutno- 
kanth. 

(1865) 2 Suth W R Misc 17 (17) (DB), Collector of Beerhhoom v. Raj Coomaree 
Dassia. 

(1865) 4 Suth W R 13 (14) (DB), Mohammad Buseeroodeen v. Hazee Mohammad. 
(’04) 1904 Pun Re No. 90 (FB), Shaib Dad v. Rahmat. 

(*31) 18 AIR 1931 Mad 83 (85) ; (DB), Pannirselvam v. Veeriah. 

[See (’20) 7 AIR 1920 Cal 588 (592) (DB), HabVjulLak v. Soleman. (Muasalman 
Wakf Validating Act, 1913, not declaratory.) 

(’16) 3 AIR 1916 Cfil 861 (863) (DB), Jotiram v. Jonaki Nath (Do.) 

(’30) 17 AIK 1930 Lah 1004 (1007), Skinner v. Veronico Skitmer. (Alteration in 
procedure may have retrospective effect.) 

(’28) 15 AIR 1928 Mad 1173 (1174), Mutkukrishna v. Ayyasami. (Act I of 1926 
being declaratory Act is retrospective — Right to attachment mere processual 
right.)] 

4. (*39) 26 AIR 1939 Pat 282 (283) : (DB), Biranchi Singh v. Nand Kumar, 

(*29) 16 AIR 1929 Bom 262 (265) (DB), Pa7i£iari Nath v. Thakoredas, 

(’09) 4 Ind Gas 492 (493) (All), Inderjit v. Arshad Ali. 

(’10) 7 Ind Cas 11 (14) (DB) (All), Shamsheryar Khan v. Gopal Chajid. 

(’ll) 9 Ind Cas 800 (801) (All), Payne v. Brahmdeo. 

(’14) 1 AIR 1914 Qudh 125 (125, 126), Sankaiha Prasad v. Raja Krishna. 

(’30) 17 AIR 1930 Cal 422 (423) (DB), J anakinath v. Nxrodbaran Ray. 

(’21) 8 AIR 1921 Pat 185 (186) (DB), Kedar Nath v. Tarini Prasad, 

(’84) 6 All 262 (268) (FB), Ganga v. Kishen. 

5. (’25) 12 AIR 1925 Lah 446 (447, 448) (DB), Croioi v. Fitzmaurice. (Right of 
trial by jury.) 

(’10) 6 Ind Cas 188 (169) (DB) (All), Kouyisilla v. Ishri Singh. (Right to execute 
decree is a substantive right.) 

6. (’27) 14 AIR 1927 P C 242 (244) (PC), Delhi Cloth <& General Mills Co. v. 
Income-tax, Commr., Delhi, (Right of finality of orders.) 

(’14) 1 AIR 1914 Cal 808 (810) (FB), Gopeswar v. Jiban Chandra. 

(*21) 8 AIR 1921 Mad 126 (128) (DB), Viswanatka v, SeetalakshmU 
(’24) 11 AIR 1924 Nag 24 (25, 26) (DB), The Commissioner of Income-tax, O, P. 
v. Dharmchand. 

(’ll) 9 Iqd Cos 56 (55) (Mod), Venkatachellaya v. Subramania Aiyar., (’81) 6 Bom 
26, Khushalbhai v. Kabhcu, followed.) 

7. (*50) 3 Sau L R 120 (122) (DB), Jagmohanlal v. JyotilAL. 
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prescribes a period of limitation for the institution of a particular suit, 
it does not create any right in favour of any person or define or create 
causes of action, but simply prescribes that the remedy can be exercised 
only within a limited period and not subsequently.^ Nor does the law 
of limitation create any obligation to sue where none exists. Thus, 
where a sale is voidy and it is not necessary to sue to have it set aside, 
the Limitation Act should not be so construed as to create an obliga- 
tion to sue.^ 

It follows that in respect of any particular suit or proceeding the 
law of limitation applicable is the law which is in force on the day on 
which such suit or proceeding is instituted notwithstanding that the 
cause of action may have ar isen before such Act came into force. 

(*38) 25 AIR 1938 Mad 688 (693, 699) (DB), Giridharxlal v, Kappini (Per Venkata- 
ramana Rao, J. _ See however the observations of Pandrang Raw, J., to the 
effect that the law of limitation is retrospective if it is clearly intended to be 
retrospective and not because it is merely a matter of procedure.) 

(’37) 24 AIR 1937 Pat 605 (606), Badri ^arayaji v. Ga xqa, (In absence of express 
intention of Legislature affecting vested rights change of limitation is to be taken 
as a matter of procedure.) 

(’26) 13 AIR 1926 AH 93 (94) (DB), Begam Stiltan v. Sarvi Begam. 

(’28) 15 AIR 1928 All 708 (708), Baijnaih v, Doolarey. 

(*16) 3 AIR 1916 Pat 300 (303) (DB). Krishna Dayal v. SaH^ia Bibi. 

( 30) 17 AIR 1930 Cal 4*22 (423) (DB), J analciyiath v. Kiirodharan (^Matters of pro- 
cedure apply to pending suit if law is changed during pendency.) 

(’30) 17 AIR 1930 Cal 34 (38) (DB), Mahomed Saleh v, Chandra Kumar. 

(’ll) 11 Ind Cas 635 (636) (DB) (Mad), Krishna v. Alambu. 

(’31) 18 AIR 1931 All 635(639,640) {FB),i/?ant Karayi v. Raindas. (Question of limi- 
tation should be decided as per Act in force at institution of suit.) 

[Sfe (’78) 1878 Pun Re No 69, Mehtah v. Kanah Chand. (Limitation is not a 
question of jurisdiction.)] 

8 . (’94) 21 Gal 8 (IS) (PC), Harinath v. Moihoor Mohun. 

(’31) 16 AIR 1931 All 635 (649) (FB), Ram Karan v. Ramdas. (Per Bajpai, J.) 

(’32) 19 AIR 1932 AH 543 (544) (DB), Bhajja v. Mohammad Said. 

(’24) 11 AIR 19*24 Pat 721 (728) (DB), Kesifi Prasad v. Madho Prasad. (Article 

141 cannot be construed as altering law of the land.) 

(’79) 3 Bom 207 (*209) (DB), Jivi v. Ramji. (Act does not define or create causes of 
action.) 

(’01) 28 Cal 37 (46) (DB), Surjyamoni v. Kali Kania. 

( 23) 10 AIR 1923 ISlad 46*2 (465) (DB), Aiyaparaju v. Veera Venlcatahrishnayya. 
(Per Venkatasubbarao, J.) , 

(’30) 17 A I R 1930 Rang 228 (230, 231) (F B), Abdid Ganny v. Mrs. Russel. (It 
restricts remedies, not substantive rights.) 

(’12) 16 Ind Cas 742 (744) (DB) (Cal), Kumeda Charan v. Ashutosh. 

(’16) 3 AIR 1916 Cal 661 (663) (DB), Kalicharan v. Sukhada jSwndnri. 

(*25) 12 AIR 1925 Oudh 400 (401), Ram Narainv, Barkandi. 

(*97) 24 Cal 1 (7) (PC), Hurri Bkusan v. Upendra Lai.'} 

[See also (’46) 33 AIR 1946 Cal 500 (505) (FB), Ranglal v. Shyamlal. (Substan- 
tive rights of parties under a bond or a decree cannot be derived from, or 
sought for in the Limitation Act.) 

(’15) 2 A I R 1915 Cal 173 (175) (DB), Mohini Mohun v. Sureyidra Narain. 
(Limitation Act does not give a party a right of suit unless such a right exists / 
independent of the Limitation Act.)] 

See also Article 122, Note 1. 

9 . (*15) 2 AIR 1915 Mad 1196 (1197) (DB), Narayanan v. Lakshmanan. 

10 . (*40) 27 A I R 1940 P C 116 (121) (PC), Masjid Shahid Ganj v. Siromani 
Gurudwara Parbandhak Committee, Amritsar. (By the Punjab Laws Act, 1872, 
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the Mahomedan law is made applicable to the religious institutions of Muslims 
but only in so far as it has not been modified by legislation — Thus the Limi- 
tation Act applies though limitation is not an original principle of Mahomedan 

law.) 

•( 4/) 34 AIK 1947 Lah 117 (145) (DR), Mohd. Afzal v. Din Mohammad. 

(’46) 33 AIR 1946 All 58 (61), Pearey Dal v. Sola Gir. 

(’46) 33 A I R 1946 Pat 60 (62) (DB), Jagadish v. Saligram. (S. 20 as amended 
applies only to suits instituted after it came into force.) 

(’44) 1944 Oudh W N (H G) 242 {243j, Beni Bai v. Gaya Prasad. 

(’43) 30 AIR 1943 All 393 (403) (DB), Gur Saran v. Shib Singh. 

( 42) 29 AIR 1942 P G 54 (56) (PG), Hamayya v. Lakshmai^ya. 

(’39) 26 AlU 1939 Pat 282 (283) (DB), Biranchi Singh v. .Ya«d Kumar. 

(’39) 26 AIR 1939 Pat 122 (125) (DB), Beyasai v. Gopinath. 

(’37) 24 AIR 1937 Pat 605 (606), Badri Narayan v. Ganga Singh. 

(’37) 24 AIR 1937 Pat 311 (313), Bameshtvar v. Mangar Kahar. 

(*37) 24 AIR 1937 Lah 9 (10) (DB), Abdul Kadir v. Siraj-ud-Dm. (Unless there 
is a distinct provision to the contrary.) 

(’18) 5 A I R 1918 Cal 841 (842) (DB), Badial Alam v. Abdul Hakim. (Except in 
cases where the effect of such construction would be to take away the plaintiff’s 
right of suit altogether.) 

(’17) 4 AIR 19j 7 Lah 144 (145) (DR), Mayioltar Lai v. Sadiqa Begavu 

(’17) 4 AIR 1917 Pat 485 (487) (DB), Kr^shna Dayal v. Sakina Biti. 

( 15) 2 AIR 1915 Lah 73 (74), Mahia Mai v. Qhulam Kadir. {A person is entitled 
to the benefit of the new law of limitation extending the period if on the date of 
its coming into force his right to sue subsists.) 

(’13) 21 Ind Gas 43 (45) (DB) (Cal), Barhanuddi v. Lai Khan. 

(’09) 2 Ind Gas 981 (981) (Lah), Arura Mai v. Kesar Singh. 

(’09) 2 Ind Gas 962 (963) (DB) (Lah), Jiwanath v. Abdulla. (Bight not barred under 
the old Act when new Act came into force — New Act applies even if it extends 
the period of limitation.) 


(*28) 15 AIR 1928 All 708 (708), Baijnath v. Doolarey. 

(13) 19 Ind Gas 291 (294) (PC), Sotii Bam v. Kanhaitja Lai. (Unless there is a 
distinct provision to the contrary.) 

^ Shankar v. Soyii Bam. (Following (’83) 

7 Bom 459, Gurupadapa v. Virbhadrapa.) 

( 21) 62 Ind Gas 100 (100) (DB) (Pat), Myers v. Divakar Mamlal d) Co. (Law of 

limitation governs all proceedings taken after the date of its enactment— A I R 
1917 Pat 485 followed.) 

/»oI\ (271) (DB), Ganga Bam v. Secretary of State. 

( 30) 34 Cal W N 733 (734), Kanai Lai v. Purnachandra. 

( 77) 1 Mad 264 (265) (DB), Teagaraya v. Mariappa. 

(’74) 11 Bom H C R 117 (119) (DB), Reg v. Dorabji. 

('77) 1 Bom 305n (307n) (DB), Bamchandra v. Soma. (Act IX of 1871 applies to a 

suit instituted after the Act came into force though the caute of action arises 
under the Act of 1859.) 


( 76) 1 Mild 52 (53), Lalchtnia v. M uthambhatlu, 

(’16) 3 AIR 1916 Cal 754 (755), Bisioessor v. Immamtiddi. 

(’15) 2 AIR 1915 All 392 (393), Jia Bibi v. Ilahi Baksh. 

(’81) 6 Oal 340 (347) (DB), Mohesh Lai v. Busunt Kumaree. 

LSee (’02) 1902 Pun Re No 4, Bam Ditta v. Tehlti. (Case under Punjab Limi 
tation Act, 1900.) 


(1864) 1 Suth W R 52 (52), Radhamonee v. Goluck Chunder. 

( 25) 12 AIR 1925 Bom 326 (326) (DB), Gulabrao v. Magan. (The limitation 

provided by S. 48, 0. P. C., 1908, applies to application filed after the date 

when the new Code came into force though the decree itself is passed before new 
Code came into force.)] 

fS^ also (’40) 33 AIR 1946 Pat 59 (60) (DB). Saraledeva v. Dwarka Prasad 
(Limitation (Amendment) Act (XVI of 1942) amending S. 20 has no retrospec- 
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where a particular Limitation Act is repealed by another Act, 
the following positions may arise : 

(1) Where, at the time of the new Act, a suit is barred according to 

the repealed Act. 

(2) Where the suit is within time according to the old Act but the new 

Act prescribes a shorter term of limitation than the former Act. 

{3) Where the suit is within time according to the old Act but barred 
according to the new Act and a future date is fixed for its 
coming into operation. 

(4) Where the suit is within time according to the old Act but barred 
by the new Act, and the new Act comes into force at once. 


f 


In order to discuss these positions properly, it will be necessary 
to refer to section 6 of the General Clauses Act, X of 1397, which enacts 
as follows : 

“Where this Act, or any Central Act or Regulation made after the 
commencement of this Act, repeals any enactment hitherto mide or hereafter 
to be made, then unless a different intention appears, the repeal shall not — 

(a) revive anything not in force or existing at the time at which the repeal 

takes effect ; or 

(b) affect the previous operation of any enactment so repealed or anything 

duly done or suffered thereunder ; or 

(c) affect any right, privilege, obligation or liability acquired, accrued, or 

incurred under any enactment so repealed ; or 

(d) ••• ••• ••• 

(e) affect any investigation, legal proceeding or remedy in respect of any such 

right, privilege, obligation , .... as aforesaid ; and any such investi- 
gation, legal proceeding or remedy may be instituted, continued or 

enforced as if the Repealing Act or Regulation had not been 

passed.’* 

It follows that, in the first case, the right of action which is 
barred by limitation at the time when the new Act comes into force 
cannot be revived by the change in the law subsequently.^^ [Clause (a) 
of S. 6 of Act X of 1897.] 


tive operation in the sense that it can apply to a suit which had already been 
instituted.) 

(’43) 30 AIR 1943 Kag 178 (181) (DB), Prabhakar v. Chandrakant. (S. 20 as 
amended does not apply to suit filed before amendment.) 

(’81) 3 All 340 (341. 342) (DB), Bansidar v. Har Sakai. 

(’31)18AIR1931A11035(643, G45) (FB), Bam Karan v. Ram Das. (Per Mukerji J.) 
(*09) 3 Ind Gas 389 (390) (DB) (Cal), ThaJcomoni v. Mofiendra Nath. 

(1864) 1864 Suth V/ R (Gap) 280 (280, 281) (DB), Indoo Bhoosun v. Hurro Nath. 
(New Act coming into operation when plaint presented to proper Court on 
return - New Act governs the suit.) 

(1664) 1364 Suth W R (Gap) Misc 6 (6) (DB), Bishonath v. Kripa Narain. 

(*29) 16 AIR 1929 Lah 877 (878), Surat Singh v. Nihal ICaur. (New Act coming 
into force when plaint presented to proper Court on return — New Act 
governs the suit.)] 

[See however (*74) 7 Mad HCR 392 (394) (DB). Chinnasami v. Oopalacharry.^ 

11. (’51) 38 AIR 1951 Mad (CN 80) 314 (Prs 3, 6) (DB), Ramanathan v. 
Kandappa. 

(’50) 3 Sau L R 120 (122) (DB). Jagmohanlal v. Jyotilal. 

(’46) 33 AIR 1946 AU 58 (60, 61), Peareylal v. Solu Gir, 
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(*48) 30 AIR 1943 All 393 (403) (FB), Gur Saraji v. Shib Singh, 

(’43) 30 AIR 1943 Mad C91 (697) (DB), S. C, V, DevastUanam v. Chidambaram, 

(Suit OQoe burred oaunot be revivel hj subae^aeiit change in the law.) 

(’42) 29 AIR 1942 P 0 54 (56) (PC). Ramayya v. Lakhmayya. 

(’41) 28 AIR 1941 Bom 178 (182) (DB), Haji Yooyius v. Sliekh Hasan. 

(’40) 27 AIR 1940 Cal 115 (131) (DB), Naretidra Nath v. Madtnapore Zamindari 

Co, Ltd, (Extension of limitation by new Act cannot revive right barred under 
repealed Act.) 

( 39) 26 AIK 1939 Bom 342 (343), Karbali Oulani v, Haji Ehrahim. (Suit barred 
under Art. 5 — Right not revived by Bombay amendment of 1938, coming into 
force after suit became barred, under which a longer period is provided for 
such suits.) 

(*35) 22 AIR 1935 Mad 245 (245), Krishnasxcami v. Thiruvengada. (There is no 
provision in Limitation Act so retrospective in its effect as to revive and make 
effective a barred right.) 

(’25) 12 AIR 1925 Bom 339 (340) (DB), Indurai v. Shivlal. 

(T5) 2 AIR 1915 Mad 749 (749) (DB), Akkmytma v. Kopparaai. (New Act cannot 
revive barred rights without express words.) 

(’16) 2 AIR 19J5 Mad 637 (639) (DB), Venkoha v. Nataraja. 

(’06) 1906 Pun L R No. 15, p. 47, A'/irta v. llakim Singh. (Suit barred 

under the Limitation Act, 1877 — Right is not revived by the Punjab Loans 
Limitations Act, 1904.) 

(*80) 5 Cal 894 (896) (DB), Shumhhoonath v. Guruchurn. (Execution of decree 
barred under the Act of 1871 would not be revived under the Act of 1877 ) 

(*76) 1 Bom 286 (291) (DB), Sitaratn v, Khanderao. (Suit for share of immovable 
property barred under Reg, V of 1827 before Act IX of 1871 came into force — 
Art. 123 of Act of 1871 will not apply.) 

(’74) 7 Mad H C R 298 (300) (DB), Venkataramanier v. Mayiche Reddy, 

(’74) 7 Mad H C R 288 (290) (DB), Najanna v. Narappa, 

{ 12) 16 Ind Cas 236 (237) (DB) (Mad). Saklcarai AviLalagaran v. Suyidilapathi. 
(But where the right of suit is subsisting at the time when the new Act comes 
into force the plaintiff gets the extension under the new Act.) 
f’93) 20 Cal 487 (497) (PC), Mohesh Narain v. Taruck Nath. 

(’89) 12 Mad 26 (33) (P C), Appasayni v. Siihramanya. 

(’22) 9 AIR 1922 P C 187 (190, 191) (PC), Sachindra Nath v. Maharaja Bahadur 
Singh. (There is nothing in Act of 1908 so retrospective as to revive and make 
effective a judgment or decree which before that date had become unenforceable 
by lapse of time.) 

(*80) 4 Bom 230 (234) (DB), VUiai/ak v. Baha ji, 

(’84) 8 Bom 99 (103) (DB), Dharma v. Govind. 

(’93) 17 Bom 173 (183) (DB), Bhogilal v. Arnritlal. (Per Telang, J.) 

(’78) 3 Cal 331 (335) (DB), Krishyia Mohan v. Okhilmoni, (Pei Markby, J.) 

(’04) 31 Cal 314 (317, 318) (DB), Jagamba v. Ram Chandra. 

( 12) 39 Cal 506 (509, 510) (DB), Nepal Chandra v. Niroda Sundari 
(’10) 8 Ind Cas 689 (691) (DB) (All), Mod. Faiaz AH v. Kallu. 

(’ll) 10 Ind Cas 477 (480) (PC), Khuyinilal v. Govind Krishna. 

(*13) 20 Ind Cas 466 (466) (Oudh), Raja Ram v. Rarag Narain, 

( 12) 17 Ind Cas 629 (632) (DB) (Bom), Mohammad Mehdi v. Sakinabai 
(’30) 17 AIR 1930 Bom 55 (57) (DB), Dhondi v. Lakshman. 

(’28) 15 AIR 1928 Bom 28 (30, 31) (DB), Narayayi v. Govind. (*13) 35 All 227 
(P C), Soni Ram v. Kayihaiya hal. (Distinguished.) 

(*18) 5 AIR 1916 Mad 86 (88) (DB), Raman Kurup v. Chapan Nair. ((’82) 5 Mad 
182, Mukkanni v. Manan Bhatta and 27 Cal 1004 (PC) followed.) 

(’77) 1877 Bom P J 85 (DB), Vasudevabhat v. Krishnabhat. 

(’82) 1882 Bom P J 224 (DB), Bapuji v. A'asina//i. 

(’83) 1883 Bom P J 125, Vithu v. Narayan, 

(*84) 1884 Bom P J 73, Rustoynji v, Kuvarbai. 

’97) 2 (3al W N 162 (164) (DB), Moheyna Chunder v. Gouri Nath, 
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In the second case, the general rule stated above with regard to 
the law of limitation applies, namely, the new Act applies to the 
proceeding notwithstanding that the period of limitation is shortened 
by the new Act. The reason is, as has been seen already, that no one 
has got a vested right in a period of limitation which is but a rule of 
procedure. When, therefore, at the time the new Act comes into force 
there is time even according to the new Act within which the suit 
can be instituted, the new Act will apply. In such cases the fact 
that the new Act postpones the date of its coming into force becomes 
unimportant in deciding the question of its retrospective effect.’^ 

In the third case, the fact that the Legislature has postponed the 
operation of the new Act shows that it has provided for all possible 
hardships and consequently the rule is that the new Act applies from 
the date of its taking effect. 

(’80) 1880 Pun Re No, 85, Devi Dayal v. Pt ab DayaU 

( 01) 1901 Pun L R No. 53 p. 175, Teka v. Sohyiu, (Case under Punjab Limita- 
tion Act, 1900.) 

(’60) 5 Cal 897 (900, 901) (DB), Nursing v, Hurryhur, 

(’74) 7 Mad H G R 283 (283) (OB), \ e>\kaf a sheila v, Sashagherry^ 

\_See ( 7() 1 Mad 228 (234, 235) (DB), Tainbaralii v. Vira Pagan. (A contrac- 
tual right was existing when now Act came into force.) 

(’15) 2 AIR 1915 All 314 (3l5), Aynir SJiah v, Tula Pande, (Section 10 of Act of 
1871 cannot be applied to a suit already barred before the Act of 1871 came into 
force.)] 

{^See also (*22) 9 AIR 1922 Lah 398 (398) (DB), Hakumat v. W adhawa, 

(1900) 27 Cal 1004 (1011) (PC), Patimatulnissa v. Siinder Das. 

(’76) 1 Cal 328 (330), Nocoor Chunder v, Kally Coomar. (Overruled in (’81) 6 Cal 
340, Mohesh Lai v. Busuni Kumaree on another point.) 

(’14) 1 AIR 1914 Mad 15 (16) (DB), Ratnamma v. Narayansivami, 

(’18) 5 AIR 1918 Mad 794 (793, 799), 'iomasnndarani v. Vaithilinga. 

[See however (’12) 16 Ind Cas 124 (125) (DB), Ayesha v. Paxz Husain. (Section 
9 of the General Clauses A:t not referred to.)J 

12. (’21) 8 AIR 1921 Bom 40 (43) (DB), Gojgaldas v. Trihhowan. (Section 48, C. P. 
C., has retrospective ePfect in regard to decree obtained before the Code of 1908.) 

(’26) 13 AIR 1926 All 93 (94) (DB), Begam Sultan v. Sarvi Begain. 

13. (’30) 17 AIR 1930 Cal 34 (37) (DB), Mahomed Saleh v. Chandra Kumar. 
(Observation of Lord Campbell, C. J., in Queen v. Leeds, (1852) 18 Q B 343, 
referred to.) 

14. (’39) 26 AIR 1939 Pat 282 (283, 285) (DB), Biranchi v. Hand Kumar. (Bihar 
Tenancy Act, V’lII of 1934 — Retrospective intention inferred from the fact of 
its postponement of operation.) 

(’39) 26 AIR 1939 Pat 122 (125) (DB), Reyasat v. Gopinath. (The Bihar Tenancy 
Amending Act of 1934 applies to all suits instituted after 10th June 1935, 
whether the cause of action had accrued or not before that date.) 

(’37) 24 AIR 1937 Pat 311 (313, 314), Ravieshtcar Prasad v. Mayigar Kahar, 
(Bihar Tenancy (Amendment) Act, VIII of 1934.) 

(*85) 9 Bom 475 (477) (DB», Baiva v. Bhiku. (Section 2 of the Act of 1877 extend- 
ed the benefit of the Act of 1871 for a period of two years.) 

(’79) 4 Bom 87 (89) (DB), Ichhashankar v. Kxlla. (Do.) ' 

(’82) 6 Bom 26 ^29, 30) (DB), Khushalbhai v. Kabhai. 

(’13) 20 Ind Cas 821 (822) (DB) (Cal), Budhu Kumar v. Hafiz Hussain. 

(’22) 9 AIR 1922 Mad 417 (419) (DB), Ganapathi v. Krishnaviachari. (Retros- 
pective intention may be inferred when new statute postpones its coming into 
effect.) 

(’21) 8 AIR 1921 Mad 650 (651) (DB), V aithinatha v. Govindasivami. 
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In the fourth case, it will bo observed that the result of applying 
the new Act would be to destroy the right to sue which was vested in 
the plaintiff on the date the new Act came into force. As has already 
been seen, even an enactment relating to procedure will not operate 
retrospectively so as to destroy vested rights, whether substantive or 
remedial. It follows that the suit in such oases can be liled within the 
time fixed by the old Act.^® In Bajah ofPittapur v. Gani Venkatasuhba 


(’10) 7 Ind Cas 982 (935) (DB) (Bom), Hope .Ifins Ltd, v. Vithaldas. 

(*23) 10 AIR 1923 Nag ICO (107), Niinba v. Janki, 

(1865) 2 Mad H C R 42 (42), ^fohidin v. Khadir, 

(*80) 2 Mad 397 (399) (DB). v. Chidambaran. 

(’81) 3 Mad 96 (97) (DB), Subbayya v. Subanyia, 

(’82) 8 Cal 51 (61) (PC), Mungnl Pershad v. Grija Kant. (Limitation Act. IX of 
1871 -Section 1 expressly provided that portions of the Act did uoc affect suits 
instituted before 1st April 1873.) 

(’77) 1 Mad 301 (302) (DB), Madfiavan v, Achuda. 

(’80) 3 lud Jur 415 (DB), 4ppasa)/ii v. Aghilanda, 

[See (’78) 1878 Bom P J 269, Ramachandra v. Gun^oantrao. 

(1865) 4 Sutb W R Mise 24 (24) (DB). Mudoosoodoin v. iJinovioonee. 

(’81) 5 Bom 673 (679) (FB), /osep?: Fernandes. (Act XlV of 1359 
and not Act IX of 1871 applied to application in suits instituted before Ist 
April 1873.)] 

[See also (’10) 5 Ind Cas 421 (422) (Mad), Palamappa v. Valayuta.l 

[But see (’21) 8 AIR 1921 Mad 126 (129), Vxswanath v. SitalaksJnni. (Ini'eience 
of non-rebrospectiveness made from the fact of the new statute postpouiuo the 
date of its coming into effect is unsound — Per Oldfield J.)] 

15. (’51) 38 AIR 1951 Kuteh (C N 14) 15 (Prs 4,6, 10), Maga 7 ilal v. Mulji. (Where 
a suit is within time under the Indian Limitation Act as applied by the Kuteh 
(Application of Laws) Order 1949, bub is ’oarred under the new Limitation Act 
as applied by the Merged States (Laws) Act, 1950, the suit must be governed by 
the old Limitation Act inasmuch as the result of applying the new Act would 
be to destroy the right to sue which was vested in the plaintiff at the time the 
new Act came into force. The repeal of the earlier enactment cannot have the 
effect of barring the suit. Unless the new enactment has stated in unequivocal 
terms that it should destroy vested rights it cannot be applied retrospectively 
so as to prevent the plaintiff from exercising his right to bring a suit which he 
had under the repealed Act.) 

(’23) 10 AIR 1923 Lah 642 (643) (DB), Sarup Singh v. Pal Singh. (A right to 

sue acquired before the Punjab Limitation Act, 1900, came into force will not be 
affected by that Act.) 

(’16) 3 AIR 1916 Mad 912 (913) (DB), Raja of Pittapur v. <7a.’ii Verihatasubba 
(AIR 1916 Mad 607 followed.) 

(’24) 11 AIR 1924 Pat 183 (184), Gokarayi v. Waris AH. (Intention to defeat 
vested rights without compensation is not to be imputed to Legislature.) 

( 13) 19 Ind Cas (93 (807) (DB) (Cal), j\Ia7ijuri v. Ahkel Mahviud. 

(’27) 14 AIR 1927 P 0 242 (244) (PC), Delhi Cloth it General Mills Co. Ltd. v, 
In.co?n^'fax Commissio7ier , Delhi. 

(’ll) 11 Ind Cas 401 (402) (DB) (Cal), Fazil Karim v. Ananda 3/o/ian-. 

(’82) 6 Bom 26 (29, 30) (DB), Khushalbhai v. Kabhai, 

(’16) 3 AIR 1916 Mad 607 (603), Ramakrishna v. Subrana. 

[See ( 22) 9 AIR 1922 Cal 491 (492) (DB), Apt Singh v. Bhagabati Charan. (In 
this case, though the Amending Act introduced a shorter period of limitation the 
application in question did not becomp barred according to that Act on the date 

of its coming into operation -Still the Court held -the old Act applied— This 

cannot be considered to be right.) 

(’10) 8 Ind Cas 189 (189) (Bom), Gajanan y. Wama 7 i. 
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Wallis, C. J., observed as follows : 

“The principle to be applied is that where an Act contains provisions tor 
the limitation of suits which take away altogether a vested rijkt of suit without 
providing any equivalent remedy, then according to the approved rule of construc- 
tion, the provisions must be considered to have b3en enacted subject to the implied 
exception that they were not to extend to such vested rights of suit which were to 
continue subject to the rules of limitation in force at the passing of the Act. This 
rule of construction was adopted to give effect to the presumed intention of the 
Legislature not to take away vested rights in this fashion.’* 

Of course it is always open to the Legislature, by express words, 
to apply a new statute of limitation so as to take away a right of suit 
or other proceeding; but in that case it will be simply an instance of 
the express intention of the Legislature overriding the ordinary rule 
of construction.^^ See also the undermentioned cases.^® 

An alteration of the law of limitation daring the pendency of a suit 
or proceeding does not, in any event, affect such suit or proceeding.^® 

(*33) 20 AIR 1933 Oudh 38 (40), Ragiinaudayi v. Mahadeo. (Amendment to 
Art. 134 by Act I of 1929 cannot have retrosiJective effect so as to displace 
rights acquired by prescription.) 

( *30) 17 AIR 1930 Pat 455 (467j (DB), 2^aurangi Lai v. Ram Charan, 

(’76) 1 Bom 28G (291) (DB), Sitaram v, Khanderav. 

16. (’16J 3 AIR 1916 Mad 912 (913). 

17. (’37) 24 A I R 1937 Pat 605 (606), Badri Narayan v. Ganga Singh, (In ab- 
sence of express intention change of limitation is to be taken as a matter of 
procedure.) 

(*12) 14 Ind Gas 184 (186) (DB) (Mad), Sundaram v. Muthu Oanapathi. (Per 
Abdur Rahim, J. - S. 210 of Madras Estates Land Act is retrospective.) 

(*10) 5 Ind Gas 420 (421) (DB) (Mad), Kali Amma v. Pelappakkara ManakaL 
(*21) 8 AIR 1921 Bom 40 (43) (DB), Gopaldas v. T ribhowan. (Section 48, G. P. G. , 
1908, has retrospective effect.) 

(’13) 21 Ind Gas 113 (114) (DB) (Gal), Narendra Lai v. U peyidra Nath. 

(’17) 4 AIR 1917 Lah 144 (147) (DB), Mayiohar v. Sadiga Begum. 

(’10) 8 Ind Gas 543 (544) (DB) (Mad), Chidambarm v. Karuppayi. 

[_See (’23) 72 lud Gas 989 (991) (Pesh), Ghulam Haider v. Bazid Shah. (The 
Legislature has power to revive even a lapsed title if it makes a special law 
which distinctly allows such a revival.) 

(*83) 7 Bom 459 (462, 463) (D B), Gurupadappa v. Virhhadrapa. (A new Limi- 
tation Act may itself state when it is to take effect )] 

See also Section 6 Note 4. 

18. (*16) 3 AIR 1916 Pat 300 (303) (DB), Krishna Dayal v. Sakina Bibi. (Limi- 
tation Act governs all proceedings from date of its enactment.) 

(’ll) 11 Ind Gas 295 (298) (DB) (Cal), Kishori v. Mukuyid Lai. 

19. (’34) 21 AIR 1934 P C 77 (78) (P G), Allah Rakhi v. Abdttr Rahifn» (Amend- 
ment of 1929 to S.IO, Limitation Act, does not govern previously instituted suit.) 

(’14) 1 AIR 1914 Gal 167 (167) (DB), Maula Baksh v. Bhabasundari. 

(’10) 6 Ind Gas 488(489) {LQ.h.)yGujjar Malv. Sita Ram. (New Act cannot be cons- 
trued as depriving a person of rights which he had under the old law and which 
rights he was actually seeking to enforce at the time when new Act came into 
force.) 

(’01) 1901 Pun L R No. 153, p. 392 (D B), Ram Ditta v. Tehlu. (The Punjab 
Limitation Act does not apply to a suit instituted before the date of its enact- 
ment.) 

(’83) 9 Gal 446 (449) (DB), Behari v. Gove^ dhun. ((*78) 2 Bom 148, In re Ratan^ 
Kalianji followed.) 

[See however (’66) 5 Suth W R 95 (96) (PC), Lall Dokul Sing v. LaU Rooder 
Burlap Singh.] 
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A law creating a new right cannot, as such, be presumed to have 
no retrospective effect. The rule against retrospective operation is 
intended to apply not so much to a law creating a new right as to a 
law creating a new obligation or intei-fering with vested rights. Where 
the new right is created expressly under conditions which i^revent its 
imposing any new obligation on, or its interfering with, any vested 
rights in others, the reason against its retrospective operation ceases 
to exist. 

In the undermentioned case^^ of the Calcutta High Court the 
question was raised without being decided whether, when a latter 
Limitation Act repeals a prior Act which itself had kept alive certain 
provisions of a still earlier Act, the earliest Act was kept in force in so 
far as those provisions were concerned. But subsequently the same 
High Court has decided^“ the question and laid down that the earliest 
Act was not kept in force. 

16. Limitation bars remedy but does not destroy right 

As has been seen in Note 3, limitation, as distinguished from prescrip- 
tion, merely bars the remedy but does not destroy the right, ^ which 

20 . (’95) 22 Cal 767 (777, 778)(FB), Jagadaymnd v. Amiria Lall. (Overruling (’87) 
14 Cal 636, Lai Mohun v. Jogendra Chandra.) 

21 . (*83) 9 Cal 644 (646, 647) (DB), Radha Rrosod v. Sundar LalL 

22 . (’85) 11 Cal 55 (58) (DB), Bacharam v. Abul Waited, 

Preamble — Note 16 

1 . (*60) 3 Sau L R 120 (122) (DB), Jagmohanlal v. Jyoiilal, 

(*49) 36 AIR 1949 East Pimj (C N 9) 29 (32) (DB), Ram Samp v. Ram Chandar. 

(Limitation does not bar plea in defence,) 

(’46) 33 AIR 1946 Oudh 129 (141) (DB), Sant Bux v. Ali Ra:a. (Limitation Act is 
not applicable to the case of a defendant and the party in possession is not affect- 
ed by it.) 

(*43) 30 AIR 1943 Mad 370 (372) (DB), Ananthanarayana v. Sivaramakrishna. 
(Limitation does not extinguish liability but only bars remedy — Mortgage barred 
by limitation — It can still be used by mortgagee as defence to his right of posses- 
sion.) 

(’39) 26 AIR 1939 Bom 494 (496), Surat Borough Municii)ality v. Sarifa Karun- 
nissa. (The rule of limitation is a rule of procedure, a branch of the adjective 
law, and does not either create or extinguish rights, except in the case of acqui- 
sition of title to immovable property by prescription under S. 28, Limitation 
Act.) 

(’87) 14 Cal 50 (55) (DB), Anando Kishore Dass v. Anando Kishore Bose* 

(*10) 7 Ind Cas 898 (899) (DB) (Mad), Suhramania v. Goiyala. 

(*31) 18 A I R 1931 All 635 (649) (FB), Ram Karan v. Ram Das. (Obiter Per 

Bajpai, J.) 

(’30) 17 A I R 1930 Rang 228 (232) (FB). Abdul Ganny v. Russell, (per Carr, J.) 
(*21) 8 AIR 1921 Lab 170 (171) (DB), Nathwa v. Kanhaiya. ( (’15) 2 A I R 1915 
All 480, Kesar Kunwar v. Kashi Ram, disapproved.) 

(*21) 8 AIR 1921 Lab 351 (362) (DB), Akbar Hussain v. Ragnandan. 

(’35) 22 A I R 1935 Oudh 213 (216) (D B), Sarda Rand v. Daya Shanker Singh. 
(Mortgagee in possession— 6o long as possession lasts, his right to the mortgage 
money is not lost though right of suit on the mortgage may have become time- 
barred.) 

[See (’16) 3 AIR 1916 Low Bur 67 (68). S. King v. D. J. Buchanan^ (*80) 5 Cal 
897 (899) (DB), Nursingh DayaX v. Hurryhur Saha.'] 

See also Section 28, Note 1. 
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remains and continues available in other ways. Thus, where a suit 
or a debt is barred by limitation, the debt nevertheless remains; it is 
open to the debtor to pay the barred debt and the payment cannot be 
localled on the ground of failure of consideration.^ Similarly a barred 
debt is a good consideration for a written promise to pay it. See S. 25 
of the Contract Act. See 'Sote 14 under section 3. 


17. Limitation and defence. See Note 15 to Section 3. 


18 . Consolidate and amend,*’ — “The ver3^ object of consoli- 
dation, said Lord Batson in Administrator-General of Idengal v, 
1 ) emlal Mullick, is to collect the statutory law bearing upon a 
paiticulai subject, and to bring it down to date, in order that it may 

form a useful code applicable to the circumstances existing at the time 
when the consolidating Act is passed." 


In the case, therefore, of a consolidating statute, the construction 
must be, not with reference to the circumstances existing at the time 
of the preceding Acts, but in relation to those existing at the time of 
the consolidating itself,^ and the law should thenceforth be ascertained 
from that enactment itself and not from prior decisions.^ 

If a consolidation Act re-enacts with a like context a word or 
phrase in one of the Acts consolidated which has received judicial 
interpretation, that interpretation will generally be applicable to the 
same w’ord or phrase in the consolidation Act."* 


2. (’40) 27 A I R 1940 Lah 166 (169), Punjab National Bank Ltd. v. Official 
Receiver, Karnal. (Sections 60 and 61 of the Contract Act which recognise this 
principle give the right to a creditor to appropriate payments even towards 
time-barred debts.) 

(’40) 27 AIR 1940 Mad 90S (908), Thimmanna v. Adyantha[;a. (The relationship 
of debtor and creditor does not cease even though the debt is barred by limi- 
tation.) 

(’39) 26 A I R 1039 Bom 494 (496), S^irat Borough Municipality v. Sarifa 
Kariinnis^a. (A barred debt if paid cannot be recovered back on the ground that 
it was barred by limitation.) 

(’77) 1 Mad 267 (276) (DB), Admijixstrator General v. Hoiohins. 

[See (’21) 8 AIR 1921 Cal 67 (68), Narendra Lai v. Tarubala Oassi. (A creditor 
can enforce the lien in respect of the debt though the debt itself is barred.) 

(’10) 7 Ind Cas 399 (400) (DB) (Mad), ICandaswavii v. Avayanibal.] 

Preamble — Note 18 

1 . (’95) 22 Cal 788 (798) (PC). (It is not correct to give the Act a meaning in the 
light of the circumstances present at the time of the enactment in its original 
form.) 

[See aLo (’30) 17 AIR 1930 All 225 (230) (FB), Saniha Nand Gir v. Basude- 
vanand, (Consolidation means reduction to a system of the whole of the statute 
law relating to the same subject-matter as illustrated by judicial decisions.)] 

2. (’95) 22 Cal 788 (798) (P C), The Administrator-General of Bengal y. Premlal 
Mullick. 

3. (’96) 23 Cal 563 (571, 572) (P C), Norendra Nath v. Kamalbasiyii Dassi, 

(’01) 28 Cal 517 (528) (DB), Suraj Prosad v. Golab Chand. 

(*23) 10 AIR 1923 Mad 523 (525)(FB), Gopal Naiduv, Emperor. {Fev Sohwabe.C. J.) 
(’09) 4 Ind Cas 442 (445) (DB) (Cal), Bidkuntukhi Dasi v. Jitendra Nath. (Essence 
of a Code is to be exhaustive on matters in respect of which it declares the law.) 
(’09) 1 Ind Cas 829 (832) (DB) (Cal), Burn d) Co. Limited v. Colin Me Donald. 
(Per Maclean, C. J.) 

4 . (*50) 37 AIR 1950 Orissa (CN 21) 125 (Pr 8) (FB), BamchayidrcL v. Bholu. 
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1. (*02) 29 Cal 707 (715) (PC). 

2. (*40) 27 AIR 1940 Bang 276 (278) (FB), Firm Eng Gim Moh t. Chinese Meri- 
ted Banking Co. Ltd. (There is no judicial discretion to relieve the parties from 
the operation of the Limitation Act in a case of hardship or any authority in 
the Court to dispense with its provisions.) 

(’39) 26 AIR 1939 All 82 (83, 84) (DB), Lakhini Chcind v. Bi&i KaXsumanyiissa. 
(It is not permissible to the Court to discover in the provisions of the Limitation 
Act general principles and to apply these principles to cases which are not 
specifically provided for by the Act itself.) 

(’38) 25 AIR 1938 Nag 534 (535) (DB), liajaram v. Paiku. (Effect must be given 
to the provisions of the Act unhampered by questions of ex^jediency and the like.) 
(’35) 22 AIR 1935 P C 85 (88) (PC), Maqbul Ahmad v. Oyikar Pratap. (The Court 
has no general discretion, outside the limits of the Act, to dispense with its provi- 
sions or to relieve a suitor from the operation of the Act in a case of hardship or 
mistake.) 

(’27) 14 AIR 1927 Lah 200 (208, 209) (DB), Hari Singh v. Mahomed Said. (No 
saving of limitation apart from the provisions of the Act.) 

(*27) 14 AIR 1927 All 446 (449) (DB), Ram Charan v. Goga. (No rule of suspen- 
sion of limitation contrary to S. 9 of the Act.) 

(’33) 20 AIR 1933 Mad 418 (420) (FB), Sundaranima v. Abdul Kadir. (Exemp- 
tion unknown to the Limitation Act cannot be granted.) 

(’35) 22 AIR 1935 All 323 (325, 326) (DB), Mahomed Yuyiis v. Tilog Chand. 
(Principle of equity cannot be invoked to enlarge period of limitation.) 

(’26) 13 AIR 1926 Cal 65 (73) (DB), Sarat Kamini v, Nagendra Nath. 

(’28) 15 AIR 1928 Mad 509 (512, 513) (DB), Ammalii Amma v. Narayanan. 

(’25) 12 AIR 1925 Oudh 369 (369), Bam Pher v. Ajudhia Singh. ((’14) 1 AIR 1914 
Bom 201, ^atyabhainalai v. Qovind^ dissented from.) 

(’25) 12 AIR 1925 Mad 334 (337) (DB), Ammathayi Animal v. Sivaraina Pillau 
(No new ground of extension or suspension of time to be allowed.) 

(’27) 14 AIR 1927 Mad 597 ^ atyanarayanay. M. Seethayya. (No equit- 

able ground of suspension of cause of action.) 

(’26) 13 AIR 1926 Mad 857 (869) (DB), Soryiam Pillai v. Thiruvazhiperitmal. 

{See (’36) 23 AIR 1936 AH 383 (384) (DB), Bam Gopal v. Gayiga Devi. 

(’32) 142 Ind Gas 23 (24) (DB) (Tra-Co,), Sankunny Menon v. Parameswara. 
(Cochin Limitation Regulation.)] 

3. (’83) 5 All 163 (172) (FB), Narsingh v. Mangal. (Per Mahmood J.) 

(*89) 11 All 267 (287) (FB), Muharmnad Sulaiman v. Mxihammad Yar. 


N 

19. Act, if exhaustive. — “The essence of a CJode,” said Lord 
Davy in Gokul Mandar v. Ptidmanund Singh, ^ “is to be exhaustive 
on the matters in respect of which it declares the law, and it is not 
the province of a Judge to disregard or go outside the letter of the 
enactment according to its true construction.** 

The Indian Limitation Act is an exhaustive CJode governing the 
law of limitation in India in respect of all matters specifically dealt 
with by it, and the Indian Courts are not permitted to travel beyond 
its provisions to add to or supplement them.^ In respect of matters 
not dealt with by it, however, the Act doel notaipply and there will be 
no limitation in respect of such matters. It is a rule of construction of 
every statute that the Court ought nob to act on the principle that 
every procedure is to be taken as prohibited unless it is expressly 
pixivided for, but should proceed on the converse principle that every 
procedure is to be understood as permissible till it is shown to be 
prohibited by law.^ Again, while the periods of limitation or the rules 


3. Lim. 3. 
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of computation must be strictly confined to the limits of the Act, there 

■will be nothing repugnant in so construing the words of column 3 of 

the schedule as to date a cause of action only ■when the remedy based 
on it is available.* 

The entire law of limitation and all the provisions for computation 

of period of limitation and for suspension of cause of action and for 

exclusion of time have not been codified for all time and for all purposes 

in the Limitation Act, and it is open to the Legislature, Central as well 

as Provincial, from time to time, to make additional and supplemental 

piovisions of the kind^nurnerated above, and if such provisions are 

made they will become part and parcel of the law of limitation applicable 
to an action.® 


20. ‘"Certain applications to Courts, ’' — The Act lays down 

the law lelating to the limitation of all suits and appeals but of certain 
applications only. These anplications are specified in the articles of the 
Act dealing with applications. The Act does not govern an application 
which does not fall under one or the other of these articles.^ 

The Limitation Act applies only to such applications as a party 
is bound to make for securing the relief he requii*es and does not apply 
when the application relates to an action which the Court ought to 
take of its own motion, whether the parties apply for it or not,^ or 


(’25) 12 Alii 1925 Mad 42 (14), Soorijaprakasam v. Mimiswami Chetti, (Section 
151, C. P. G.) ^ 


(TO) 5Ind Gas 532 (534) (DB) (Cal), Chhayuyinissav. Basirar Bahmayi, (But Court 
should see that the decision*is not in conflict with the intention of Legislature,) 

4. (*25) 12 Alii 1925 Cal 45G (459) (DB), Dina Nath v. Jadit Nath. 

*20) 7 AIK 1920 Mad 1 (13) (FB), Muthukorakkal v. Madar Animal. (Per Sesha- 
Jgiri Aiyar J.) 

\_See ( 35) 22 Alli 1935 Cal 333 (335) (DB), Jateendt'aChandray, Relateeinohan.] 

5. (’42) 29 AIR 1942 All 396 (398) (FB), Badheyj Lai v, Roop Ram. 


Preamble — Note 20 


1. v’28; 15 AIR 1928 Bom 236 (238) (DB), ShanJcar Appaji v, Ganya Ram. (Appli- 
cation to ascertain mesne profits.) 

[See (’02) 25 ]\Iiid 724 (725), Alajappa v. Sarathamlal. (Application for insol- 
vency after one month mentioned in S. 55, G. P.O.-Not barred by limitation.)] 

2. (T6) 3 AIR 1916 Cal 231 (232, 233) (DB), Beni Singh y. Berhamdeo Singh. 

(Application under O. 34, K. 5 (2) must be made by party — Hence Article 181 
applies.) 

( 30) 1( AIR 1930 Nag 206 (20(), Lcikshnii Bai v, 'V ukavani, (An application for 
appointment of a commissioner to make partition, the preliminary decree itself 
having made provision for the appointment — No limitation : (’81) 4 Mad 172, 
Kylasa Gmndan v. Ramasami, Rel. on.) 

(’04) 28 Mad 127 (129) (DB), Latchmanan y. Ramanathan. (Do.) 

(T5) 2 AIR 1915 Oudh 140 (141, 142), Ah Muhammad y. Alia Khanum. (Court 

setting aside an erroneous order confirming a sale under S. 151, G. P. C. No 

limitation.) 

( 06) 30 Bom 415 (420, 421) (DB), Balaji v, Kushabaa (Bombay Mamlatdar’s 
Courts Act, 18 / 6“~^Iam]atdar himself bound to order village officers to give 
effect to his order for possession without party’s application.) 

( 18) 19 Ind Cas 496 (496) (Mad), Hyder Sahib v. Giria Chetiiar. (Correction of 
obvious slips or mistakes in an award.) 

( 29) 16 AIR 1929 Pat 368 (368) (DB), Kamakhya Narayan v, Akloo Shigh. 
(Application for ascertainment of mesne profits.) 
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which the Court has no discretion to refuse,^ or which is only 
ministerial/ or is only of a formal character/ 

The Act applies to suits or appeals or applications to GcnrU.^ 
See also Note 27 under section 3. 

The Act bars a remedy only against a person against ivhom a 
right exists and not against whom no relief is claimed/ 

As to whether the residuary article, Art. ISI, applies to applications 
which are not under the Civil Procedure Code, see Note 2 to Art. ISl. 

21. Criminal proceedings and limitation. — The Indian 
Limitation Aft has no application to criminal proceedings except to 

(*92) 19 Cal 132 (138, 139) (FB), Puran Chand v. iio?/ Padha Kishen. 

(*26) 13 AIR 1926 Pat Itl (142, 148) (DB), Bhattc Pam v. Foaal Pam. 
(Application for mesne profits.) 

(’24) 11 AIR 1924 Pat 781 (782), Tlarakhr>an v. Jaqdeo. (Do.)] 

[See also (*24) 11 AIR 1924 Cal 895 (897) (DB), Chandra Kumar v. Sudhansu 
Badayii Deii. (Amendment under S. 152, C. P, C., can be made at any time.) 
(’13)21 Ind Cas 540 (541) (DB) (Sind), Bikhomal BalChand v. Pa.altnal MayioniaL 
(Do.)] 

[Sec however (*28) 15 AIR 1928 IVIad 522 (522) (DB), Timma Paju v. 
Narasiviharaju. (Application under O. 20, R. 12, G. P. G., for ascertainment of 
mesne profits falls within Article 181.)] 

See also Section 3 Note 26. 

3. ( 87) 9 All 364 (365), Darbo v. Kesho Pai. (Application to bring decree into 
conformity with judgment.) 

(’97) 1897 Pun Re No. 12, Deri Das v. Gicrdatta. (Do.) 

(’10) 6 Ind Cas 537 (540, 541) (DB) (Cal), Madhabinoni v. Bambert. (Application 
under O. 34, R. 3, C. P. C.) 

( 08) 11 Oudh Cas 20S (211, 212), Sital Prasad v, Abdur Pashed. (Application to 
amend description of property in decree,) 

[See (*13) 20 Ind Cas 685 (687) (Cal), Prasanna Kumar v. Asutosh Pay, (Appli- 
cation by assignee to be substituted in a pending suit — No limitation.) 

(’16) 3 AIR 1916 Low Bur 10 (11) ,(DB), Uoolla Kasim v. Moolla Abdul 7?a;ii;u,] 

4. (’87) 10 Mad 51 (52) (DB). Jtvraji v. Pragji. (Application to bring decree into 
conformity with judgment — No limitation.' 

(*82) 6 Bom 586 (587) (DB), Vithal v. Vithojirav, (Application for sale certificate.) 
(’84) 8 Bom 377 (380) (DB), Devidas v. Pirjada Begum, (Do.) ' 

(’81)4 Mad 172 (173) (DB), Kylasa Gounden v. Pamasii ami, (Do.) 

(’83) 1883 Ail W N 262 (262) (DB), In re Kishen Singh. (Do.) 

5. (’81) 6 Cal 60 (63, 64), Govind Chander v. Ritngunviony, (Such as application 
to transfer a case from one board to another or to transfer a case to the bottom 
of the board, change of attorney or change of case or to request the Court to 
deal with a pending suit in a particular way.) 

6 . (’48) 35 AIR 1948 Bom (G N 103) 387 (391), Charles K, Ping v. Collector of 
Bombay. (Rent Controller exercising powers conferred under Bombay Act 7 of 
1944 is not a Court.) 

(’02) 24 All 402 (404) (FB), XJdxt Upadhia v. Imain Bandi Bibi. (District Registrar 
not ordinarily a Court.) 

[See ( 13) 15 Ind Cas 652 (653) (FB) (Mad), Krisliyianimal v. Krishna Ayyangar. 
(Registration Officer is not a Court.) 

(*12) 18 Ind Cis 896 (896) (All), Emperor v. Udit Narain, (Do.)] 

7. ( 27) 14 AIR 1927 Cal 794 (796) (DB), Jadu Hath v. Amulya Krishna. (Appli- 
cation to implead a party against whom no relief is claimed — No question of 
limitation.) 

( 07) 6 Cal L Jour 558 (563) (DB), Mohammad Ishag v .Sheikh Akramul. (Do.) 
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the extent provided therein.^ There is no limitation for preferring a 
complaint of a criminal offence unless the penal law creating the 
offence prescribes any period within which a complaint may be made 
in lespect thereof.* See also the Authors’ Commentary on Criminal 
Procedure Code {2nd Edn.), s. 4 (l) (h), Note 14 . See also Note 20. 

22. Damdupat and the Limitation Act. The rule of 

damdupat is not affected by the Limitation Act^ with the result that 
though the Limitation Act prescribes a period of twelve years for the 
recovery of money due on immovable property, tbe plaintiff’ will not be 
entitled to recover interest in contravention of the rule of damdupat. 

23. Application of periods of limitation to facts It is not 

on the islets all eued in the plaint but on the facts proved or admitted 

that limitation has to be computed and any particular article of the 
Act applied.^ 

24. Applicability of the Act to arbitrations See Note 27 to Section 3. 

25. Applicability of the Act to special or local laws. — See Note 6 to 

Section 29. 

25. “Rules for acquiring by possession the ownership of easements 
and other property.”— See Notes to Sections 26 and 28. 
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(569), Abdul Qadir v. Mahomed Ibrahim. 
(Application for sanction to prosecute —No limitation.) 

^ V- ^^7^* (There is no rule of law 

which subjects applications made under the special provisions of S. 195, Cr. P. C., 
to the periods of limitation contained in the Limitation Act.) 

(’93) 16 Mad 347 (349) (DB), Queen-Empress v. Konda. (Act XIII of 1859 Com- 

plaint in respect of breach of contract - Complaint cannot be dismissed on the 
ground that the claim is barred by time.) 

( fl) 15 Suth W R Cr 25 (27) (DB), Queen v, Ammeroddeen, 

2. ( 25) 12 AIR 1925 Mad 186 (l81),Jaja7i7iadham Naidii v. Rama Rao. (Madras 
District Municipalities Act, V of 1920, S. 180 - Offence under— Three months 
limitation is provided.) 

(’ll) 10 Ind Cas 787 (789) (Low Bur), Mahomed Jeiva v. Wilsoti. (Section 15 of 
the Merchandise Marks Act, IV of 1889.) 

(’99) 22 Mad 488 (490) (DB), Ruppell v. Po^imisa^ni Tevafi. (Do.) 

Preamble — Note 22 

1 . (*85) 9 Bom 233 (235) (DB), Hari v. Balambhat, ((’77) 3 Bom 312, Ganpat v. 
Adarji Dadabhai, followed.) 

Preamble — Note 23 

1 . ( 40) 27 AIR 1940 Oudh 134 (135) (DB), Jai Mangal v. Bindeshuri Singh. 

( 29) 16 AIR 1929 Nag 124 (125), Ibrahim Khan v. Nagoji. 

[See (’38) 25 AIR 1938 Nag 335 (339) (FB). Asaram v. Lndheshn ar. (Per Stone, 
C. J. In considering whether a particular remedy is barred one looks not at 
the relief given but at the cause of action, that is at the necessary allegations 
which have to be made and found before the relief sought can be given.) 

(’27) 14 AIR 1927 Nag 10 (12), Secretary of State v. Bagmal KishandayalA 
[See however (*37) 24 AIR 1937 Bom 244 (254) (DB), Achut v. Shivaji, Roo. 
(Question of limitation is to be decided with reference to cause of action and to 
frame of suit when instituted and not with what is found at thp end of trial.)] 
See also Section 3 Note 8. 



PART I. 

PRELIMINARY. 

Short title, extent 1.* (/) This Act may be called the 

and commencement. Indian Limitation Act, 1908. 

( 2 ) It extends to “(the whole of India except the State of 
Jammu and Kashmir]; and 

( 3 ) This section and section 31 shall come into force 
at once. The rest of this Act shall come into force on the 
first day of January, 1909. 

a. Originally sub-se^tiou (2) read as follows: “It extends to the whole of 
British India: and”. For the words “the whole of British India” the, 
words “all the Provinces of India” were siihstituted by A. C. A. (j., 1948, 
which words were, later on, replaced by the words “the whole of India 
except Part B States” by A. O., 1950. Kecently, for the words “except 
Part B States” the words “except the State of Jammu and Kashmir” were 
substituted by the Part B State (Laws) Act, 3 of 1951, S. 3 and Schedule. 
[1-4-1961]. 

Pakistan Adaptation. — in sub-section ( 1 ) the word ‘Indian’ is omitted 
by P. A. C. A. O. 

1. India’*. — For definition of *'India,” see definition in 
S. 2 (9 a). In the light of that definition the words ‘‘except the 
State of Jammu and Kashmir"* are redundant. As to the territories 
comprised in India, see Art. l (3) of the Constitution of India. 

2. ' The rest of this Act shall come into force on the 
first day of January, 1909.*’ — The object of postponing the opera- 

* Act of 1877 : S. 1. 

PART I. 

Preliminary. 

Short title. 1. This Act may be called “The Indian Limitation Act, 1877”: 

It extends to the whole of British India; but nothing 
Extent of Act. contained in section two and three or in Parts II and III 

applies : 

(a) to suits under the Indian Divorce Act, or 

(b) to suits under Madras Regulation VI of 1831 ; 
Covimencement, And it shall come into force on the Qrst day of October, 1877. 

Act of 1871 : S. 1. 

PART 1. 

PRELIMINARY. 

Short title, 1. This Act may be called “The Indian Limitation Act, 1871:” 

It extends to the whole of British India; but nothing 
Extent of Act. contained in sections two and three or in Parts II and III 

applies : 

(a) to suits instituted before the first day of April, 1873 ; 

(b) to suits under the Indian \)ivorce Act ; 

(c) to suits under Madras Regulation, VI of 1831; 
Commencement. This Act shall come into force on the 1st day of July, 1871. 

Act of 1859. * 

No provision corresponding to the present section. 
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lion of the Act is to enable persons to enforce their rights, if any 
before the new Act negativing such rights conies into force. ^ 

2** In this Act, unless there is anything repugnant in 
Definitions, the subject OF context, 

(/) ‘"applicant” includes any person from or through 
whom an applicant derives his right to apply : 

( 2 ) “bill of exchange” includes a hundi and a cheque : . 

( 3 ) “bond” includes any instrument whereby a person 
obliges himself to pay money to another, on condition that 
the obligation shall be void if a specified act is performed, 
or is not performed, as the case may be : 

( 4 ) “defendant” includes any person from or through 
whom a defendant derives his liability to be sued : 

*Act of 1877 : Ss. 2 and 3. 

References to Act IX 2. All references to the Indian Limitation Act, 

of 1871, Saving of 1871, shall be read as if made to this Act; and nothing 
titles alreadu acquired, herein or in that Act contained shall be deemed to 
Saving of Act IX of affect any title acquired, or to revive any right to sue, 
1872y Section 25. barred under that Act, or under any enactment thereby 

repealed ; and nothing herein contained shall be deem- 
ed to affect the Indian Contract Act, Section 25. 

Interpreta- 3. In this Act, unless there be something repugnant in the 

tion clause. subject or context, 

‘plaintiff’ includes also any person from or through whom a plaintiff derives 
his right to sue; ‘applicant* includes also any person from or through whom an 
applicant derives his right to apply; and ‘defendant’ includes also any person 
from or through whom a defendant derives his liability to be sued : 

‘easement’ includes also a right, not arising from contract, by which one 
person is entitled to remove and appropriate for his own profit any part of the 
soil belonging to another, or anything growing in, or attached to, or subsisting 
uix)n, the land of another : 

‘bill of exchange’ includes also a hundi and a cheque : 

‘bond’ includes any instrument w'hereby a person obliges himself to pay 
money to another, on condition that the obligation shall be void if a specified act 
is performed, or is not performed, as the case may be : 

‘promissory note’ means any instrument whereby the maker engages 
absolutely to pay a specified sum of mouey to another at a time therein limited, 
or on demand, or at sight : 

‘trustee’ does not include a benamidar, a mortgagee remaining in ^Xissession 
after the mortgage has been satisfied, or a wrong-doer in possession without title : 
‘suit’ does not include an appeal or an application : 

‘registered’ means duly registered in British India under the law for the 
registration of documents in force at the time and place of executing the docu- 
ment, or signing the decree or order, referred to in the context : 

‘foreign country’ means any country other than British India : 
and nothing shall be deemed to be done in ‘good faith* w'hich is not done 
with due care and attention. 

P Section 1 — Note 2 

1. (’16) 3 AIR 1916 Lab 3^46 (I4S), Asa Ham v. Dudhii Mai. (Where operation of 
Act is postponed, that Act is retrospective.) 

(’22) 9 AIR 19^2 Mad 417 (418, 419) (DB). Ganapathi Mudaliar v. Krishnama- 
chari, (New law ought not to be applied so as to kill causes of action which 
were alive on date of its enactment.) 
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(5) '^easement” includes a right not arising from con- 
tract, by which one person is entitled to remove and appro- 
priate for his own profit any part of the soil belonging to 
another or anything growing in, or attached to or subsisting 
upon, the land of another : 

I 

(6) ‘^foreign country” means any country other than 
*flndia, but includes also the State of Jammu and Kashmir) ; 

(7) “good faith’* : nothing shall be deemed to be done 
in good faith which is not done with due care and attention : 

(6) “plaintiff” includes any person from or thf*ough 
whom a plaintiff derives his right to sue : 

(9) “promissory note” means any instrument whereby 
the maker engages absolutely to pay a specified sum of 

money to another at a time therein limited, or on demand, 
or at sight : 

^((pa) “India” means the territory of India excluding the 
State of Jammu and Kashmir) : 

(/o) “suit” does not include an appeal or an applica- 
tion : and 

(//) “trustee” does not include a benamidar, a mort- 
gagee remaining in possession after the mortgage has been 
satisfied, or a wrong-doer in possession without title. 

a. I’D!’ ‘‘British India” the words “India, but includes aho any Acceding 

State” were substituted by A. C, A, O., 104S. Later on, for “Acceding 
State” the words “Part B State” were substituted by A. O., 1950. 
Kecently, for the words “any Part B State” the words “the State of Jamniu 
and Kashmir” were substituted by the Part B States (Laws) Act, 3 of 
1951, S. 3 and Schedule. [1-4-1951.] 

b. Substituted by the Part B States (Laws) Act, 3 of 1951, S. 3 and Schedule. 

[1-4-1951] for Clause (9A) insefied by A. O., 1950 which was as follows : 


Act of 1871 : Ss, 2 and 3. 


Hepccil of 

enactments* 


2. On and from that day the enactments mentioned in the 
first schedule hereto annexed shall be repealed to the extent 
specified in the third column of the same schedule. 


Interpreta^ 3. In this Act, unless there be something repugnant in the 

tion- clause* subject or context, — 

‘minor* means a person who has not completed his age of eighteen years ; 
‘plaintiff’ includes also any person through whom a plaintiff claims ; 
‘nuisance* means anything done to the hurt or annoyance of another’s 
immovable property and not amounting to a trespass ; 

‘bill of exchange* includes also a hundi ; 

‘trustee* does not include a benamidar, a mortgagee remaining in possession 
after the mortgage has been satisfied, or a wrong-doer in possession without title; 

‘registered* means duly registered under the law for the registration of docu- 
ments in force at the time and place of executing the documents referred to in 
the context ; 

‘foreign country* means any country other than British India; 
and nothing shall be deemed to be done in ‘good faith* which is not done 
with due care and attention. 


Act of 1859* 


There was no interpretation clause in this Act. 


Section 2 


4 
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Section 2 


Section 2 

(General) 


» 


“(9A ‘States’ means all the territories for the lime being 
Part A States and Part C States.” 


comprised within 


PAKISTAN Adaptation.— I n clause (6) the words ‘Pakistan, but includes any 

Acceding State’ are substituted for the words ‘British India’ bv fPl 
A. C. A. O., 1949. ^ ^ ’ 


SECTION 2 (GENERAL) 


1. Definitions — General. — This section is an interpretation 
clause. As a general rule of construction, words in an Act should receive 
their ordhiari/ and plain meaning unless a contrary intention is 
apparent from the context. The object of a definition clause is, how- 
ever, to declare that certain words used in the Act shall have the 
meaning given to them by the definition thereof.^ The defihition may 
include in the connotation of the word defined, certain things whicli 
the Legislature, under certain circumstances, intends to include, but 
whicli may not fall within the ordinary acceptation of the term.^ ' 

The meaning assigned to a word by the definition clause is the 

meaning of the word wherever it occurs in the Act,'* uyiless there is 

anything repugnant in the subject or context.* Thus, the definition of 

the word “suit” does not include an appeal. But the word read with 

th» context in S. 31, now repealed, clearly showed that it included for 

the purposes of that section an appeal. There was thus a repugnancy 

in the context and the definition did not apply in interpreting that 
section.® 


The woi'd includes used in the definition clause is not intended 
to be exhaustive of the things denoted by the word defined. It is a 
woid^of extension and generally used to e?iZa.r(/e the meaning of the 
word.'" By “including” certain things in the definition, others are 
thereby not excluded.^ Where a word is defined as “including” certain 
things, the Legislature cannot be intended to prevent the operation of 
the word in its ordinary or o bvious sense under all circumstances.® 

Section 2 (General) — Note 1 

1. (’8G) 12 Gal 430 (433) (DB), Umacharan Bag v. Ajadannissa Bibee. 

( 26) 13 AIR 1926 Sind 58 (61) (FB), alter John BrooJcs v. Nee Bancxck 

2. (*26) 13 AIR 1926 Sind 58 (61) (FB), Walter John Brooks v. Nee Barwick. 

(’ll) 11 Ind Gas 610 (612) (DB) (Bom), Emperor v. Braz H. DeSouza. 

3. ( 86) 12 Cal 430 (433) (DB), Umacharan v. Ajadannissa Bibee 

[See however (’16) 3 AIR 1916 Pat 133 (134) (FB), Manik Ram v. Emperor, 
(In this case, Atkinson, J., observed that as a general rule, the interpretation 
clause should be used for interpreting words which are ambiguoas or etjuivoc^il 
and not so as to disturb the meaning of such as are plain.)] 

4. (’16) 3 AIR 1916 Pat 133 (134) (FB), Manik Ram v. Emperor 
(’09) 2 Ind Gas 632 (632) (DB) (All), Bmj Mohan v. Ram Sarup. 

5. ( 09) 2 Ind Gas 632 (632) (DB) (All), Brij Mohan v. Ram Sarwp. 

6* ( 06) 4 Gri L Jour 23 (31) (DB), The Mityiicipal Commissioyier v. Mathorabai, 
{_See also ( 82) 8 Gal 534 (536) (DB), Nasibuan v. Preoshanker.^ 

7^. ( 98) 22 Bom 235 (237, 238) (DB), Queen-Empress v. Magla Kola. (Words 
“police-officer” and “Magistrate” in S. 26, Evidence Act, include police-officers 
and Magistrates of Native States as well as those of British India.) 

(*79) 4 Cal 483 (490, 493) (FB), Empress v. Ashutosh Chukerbutty. (Word “Court” 
in S. 30, Evidence Act, includes both Judge and Jury in a jury trial.) 

8, See (*78) 2 All 74 (86) (DB), Uda Begum v. I tnam-ud-din^ 
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Where a definition exhaustive of the signification of the word is 
intended, the expression “means** or “means and includes** is used.^ 

Where a word is not defined in this Act but is defined in the 
General Clauses Act, 1897, that -definition should be applied unless 
there is anything repugnant in the subject or context, inasmuch as s. 3 
of that Act provides that the definitions given therein shall apply “in 
all Central Acts and Regulations made after the comraoncement of this 
Act, unless there is anything repugnant in the subject or context.’* 

But a definition given in another statute not iu pari materia, 
or the incidents attached to the word by another statute, cannot be 
made applicable except so far as provided by the statute itself.’^ 

(/) “Applicant” includes any person from or through 
whom an applicant derives his right to apply. 

“Applicant.” — The word “applicant** includes not#only the 
actual applicant but also the persons from whom lie derives his right 
to apply. As to the meaning of the word “includes,’* see Note x to the 
section under the heading Definitions — General.” As to when one 
person is said to derive his right or liability from another, see Notes 
under the definitions of “defendant” and “plaintiff.” 

(2) “Bill of exchange’* includes a huadi and a cheque. 

Scope of the definition. — A “bill of exchange” as defined by 
S. 5 of the Negotiable Instruments Act, 1881, is — 

an instrument in writing containing an unconditional order, signed by the 
maker, directing a certain person to pay a certain sum of money only to, or to the 
order of, a certain person or to the beirer of the instrument.” 

A “cheque** is defined by S. 6 of the said Act as 

“a bill of exchange drawn on a specified banker and nob expressed to be piyable 
otherwise than on demand.” 

A ^^hundi' is an instrument which is generally written in an 
oriental language, and, by the local usage of the Indian commercial 
community, is negotiable. There are diverse forms of such instruments; 
sometimes they are so drawn that they come within the definition of 
bill of exchange** given in the Negotiable Instruments Act; and at 
other times they are in the form of promissory notes as defined by 
the said Act. Where the hundi in any particular case falls within the 
definition of bill of exchange or promissory note as so defined, the 
Negotiable Instruments Act will of course apply. Where it does not so 
fall, it is not a “bill of exchange” within the meaning of the said Act 

9 . (*78) 2 Mad 5 (7) (DB), Empress v. B.amanujiyya. 

('79) 4 Cal 483 (493) (FB), Empress v. Ashutosh Chukerbutty. (Where a definition 

is intended to be exclusive, the form of words is “means and includes” Fer 

Jackson J.) 

10. p08} 31 Mad 408 (412) (DB), Mylapore HxndiM Permanent Fund Limxted v. 
Corporation of Madras, 

VS2) 19 AIR 1932 Pat 281 (283), Abdul Rauf v. Banarsi LaL 

11 . (’86) 12 Cal 430(433 (DB), Umacharan v. Ajadaniiissa, 

*12. (*93) 15 All 141 (143), Queen-Empress v. Ram Lai, 


Section 2 

(General) 


Section 2 (1) 

Applicant 


Section 2 (2) 

Bill of exchange 


V 


Section 2 (2) 

Bill of exchange 


Section 2 (3) 

Bond 
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and the matter is governed by the general law of contract and local 
usage relating thereto which is saved expressly by S. 1 of the said Aet.^ 

This Act defines a “bill of exchange’* as including a cheque and a 
hujidi and is, consequently, wider in its scope than the definition of 
the expression as given in the Negotiable Instruments Act. 

(3) “Bond” includes any instrument whereby a person 
obliges himself to pay money to another, on condition that 
the obligation shall be void if a specified act is performed, or 
is not performed, as the case may be. 

Synopsis 

1. Bond. 

2. Bonds and agreements to do specified acts. 

3. Bond and promissory note. 

4. Bond and acknowledgment of liability. 

1. ^ond. — The instrument mentioned in the definition is what 
is known in English law as a conditional bond and has been referred 
to in Art. 6S as a bond subject to a condition. The use of the word 
“inchides” shows that the definition is not exhaustive and that the 
word bond is not limited in its meaning to a conditional hond}^ 

But the word has been used in this Act as meaning an instrument’ 
by which a person obliges himself to imy money to another.^*^ Articles 66, 
67, 68,^ 74, 75 and SO, which are the only provisions in the Act relating 
to bonds, use the words “day specified for payment,'' "'payable by 
■nstalments” and “when the note or bond becomes payable," 

Under the Stamp Act, 1899, a bond includes an instrument 
whereby a person obliges himself to deliver grain or other agricul- 
tural produce to another. That definition must, however, be taken to 
be limited in its apijlicability to the interpretation of the Stamp Act 
and not of other Acts.^ But in the undermentioned case,^ it was held by 

Section 2 (2) — Note 1 

1. (’19) 6 AIR 1919 Nag 39 (39, 40), Radiia Kisati v. HiralaU 
(’36) 23 AIR 1936 All 396 (399, 401), Ma-igal Sen v. Ganeshi Lai. (“Shahjog 
hundi** though not “a bill of exchange” is a negotiable instrument.) 

Section 2 (3) — Note 1 

la. (’47) 1947 Mar L R 94 (Civ) (98) (DB), Lachiimansingh v, Karansee. 

ISee (’48) 35 AIR 1948 Oudh 258 (259), pam Dat Ram v. Lalta Pratad, (Defini- 
tion of bond in S. 2 (3), Lim. Act,- is not exhaustive and is only meant for the 
purpose of that Act, and cannot be taken to apply generally to the term 
‘bond’’.)] 

lb (’47) 1947 i\Iar L R 94 (Civ) 98 (DB), Lachhmajisingh v. Karansee, 

1. The bond dealt with in this Article is the same as that mentioned in the 
definition which says that it is an obligation for payment of money. 

(’41) 28 AIR 1H41 P C 6 (9) (PC), General A. F. S L. Assurance Corpn. Ltd, v. 
Jan Mahomed. (Administration bond is a bond within the definition and 
Art. 68.) 

{^See also (’82) 8 Gal 534 (536) (DB), Nasibuan v. Preosunker Ghcse,^ 

2. See AIR Commentaries on the Civil Procedure Code (5th 1950 Edn.), Notes lo 
the Preamble — “Interpretation of Statutes.” 

(*48) 35 AIR 1948 Oudh 258 (259), Ratn Dat Ram v. Lalta Prasad. 

3. (‘■26) 12 AIR 1925 Lah 415 (416) (DB), }Vadkava Mai v. Karim Dux. * 
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the High CJourfc of Lahore that such an instrument is a lx)nd oven for 
purposes of the Limitation Act. Their Lordships observed as follows; 

*‘The language of every enactment must be construed as far as ijossible in 
accordance with the terms of every other statute which it docs not expressly 
modify or repeal. Here wo fiud that the Legislature in one of its enactments, that 
is, the Stamp Act, without giving any exhaustive definition of the term “bond’* 
has directed that a certain type of instrument shall for the purpose of the levy 
of stamp duty be classed as a bond and, in the absence of any iadicatiou to the 
contrary, we must hold that the Legislature regards such an instrument as a bond 
within the meaning of another of its eaaclmonts, namely, that of limitation. 


Their Lordships have not adverted in the above decision to the 
fact that an intention to the contrary is clearly apparent from the use 
of the words **payment and * payable'* wherever the word bond 
has been used in the Act. It is submitted, therefore, that the decision 
cannot be accepted as correct. 


2. Bonds and agreements to do specified acts. — A cove- 
nant to do a particular act, the breach of which must be compensated in 
damages, is not a bond at all.^ The covenant to do the specified act is 
not an obligation to pay the money. Further, the remedy on a bond is 
different from the remedy in the case of the aforesaid covenant. In the 
former case the plaintiff can recover, where the bond is a simple one, 
the sum named in the bond, or where the bond is a conditional one, 
the actual damage which he can pirove he has sustained. In the case 
of covenants the breach of which must be compensated in damages, 
th^ plaintiff can bnly recover cojnjycnsafioyit wliafcever be the sum 
named as penally for the breach, and he can recover such compensation 
whether he proves actual d tniage or not. 

In Gisborne and Co, v. Suhal Boivrij' Garth, C. J., observed as 
follows : ^ 

“The definition of a bond in S, 5 of the Act“ (i. e. the Stamp Act, 1879, where 
the definition was exactly the same as is given in this Act) “is precisely what we 
understand by a bond in England, and it is an obligation of a difierent character 
from a covenant to do a particular act, the breach ol which must be compensated 
in damages. 

Whether a penal clause is attached to such a covenant or not, the remedy for 
the breach of it is in form and substance a suit for damages ; and by S. 74 of the 
Indian Contract Act, the English rule with regard to liquidated damages is 
abolished, and the plaintiff in such a suit has no right under any circumstances to 
claim the penalty itself as such. He cau only recover such compensation, nob 
exceeding the amount of the penalty, as the Judge at the trial considers reason- 


Section 2 (3) 

Bond 



Section 2 (3) — Note 2 

1. (*81) 8 Cal 284 (284, 285, 286) (DB), Gisborne tC Co. v. Subal Bowri. (Approving 
the view taken by Stuart, C. J., in 2 All 654 (662) (EB)— Case under Stamp Act.) 

(*71)7 Beng L R 510 (511, 512), Robert Charriol v. Shiroore. 

(’15) 2 AIR 1915 Lah209 (210), Sher Khan v. Gokal Chand. 

(’27) 14 AIR 1927 Nag 72 (73, 74), Collector of Nimar v. Lakhmichandsa, (Case 

under Stamp Act.) 

(’80) 2 All 654 (660, 661, 662) (FB), Reference by Board of Revenue, N. W. P, 
(Per Stuart, C. J. — The contrary opinion of the majority of the Full Bench 
was dissented from by Straight, J., in (’84) 9 All 585 (589j (1 B), In re Gajraj 
Siyigh and by Grarth, C. J., in 8 Cal 284.) 

2. 1*81) 8 Cal 284 (286) (DB). 
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able ; but he is entitled to 
damages or not. 


that compensation, whether he proves any actual 


me remedy upon a bond IS very different. The plaintiff in the case of a 
simple money bond recovers the sum named in the bond, or in the case of a bond 
conditioned for the performance of covenants, he recovers the actual damage 
Which he can prove that he has sustained.** ^ 


3 Bond and promissory note. -The expression “promissory 

note has been defined in clause 9. The essential element of a pro- 
missory note is that the maker engages to pay a sum of money to 
another. The undertaking to pay must appear on the face of the 
instrument. Otherwise, it is not a promissory note. Where a person 
simply obliges himself to pay a certain sum of money to another, the 
legal effect is no doubt as if he had undertaken to pay the sum. But 
it cannot be said on the words used that the obligor has engaged to 
pay the sum. Thus, while a promissory note may be a bond, a bdnd 
will not necessarily be a promissory note. In Mahomed Akbar Khan 

V. Attar Singhf their Lordships of the Privy Council observed as 
follows : 

“It IS indeed doubtful whetber a document cau properly be styled a promissory 
note which does not contain an undertaking to pay, not merely an undertaking 
which has to be xnferred from the words used. It is plain that the implied 
promise to pay arising from an acknowledgment of a debt will not suffice; for, the 
third illustiation indicates that an I O U is not a promissory note, though of the 
implied promise to pay there can be no doubt. The second illustration, however 
seems to show that the express words ‘I promise’ or *I undertake’ are uuneces-* 
sary. Ihe form of words is taken from an early English case,*reported in SelwyA’s 
N. P., 11th Edn., page 401, from Scacc. M. I. Geo. 11 MSS, where according to 
the learned author the Court stated that the words ‘to be paid’ in the document 
there sued on amounted to a promise to pay, observing that the same words in a 
lease would .amount to a covenant to pay rent. It does not appear to form a useful 

general illustration except in the ease of a document in that particular form 
of words.” ♦ 


4. Bond and acknowledgment of liability. _ In a bond 

there is a creation of an obligation to pay. In the case of an acknow- 
ledgment of liability, on the other hand, there is no creation of any 
liability but merely a recognition of a pre-existing liability. 

(u) Defendant ’ includes any person from or through 
whom a defendant derives his liability to be sued. 

1. Scope of the definition — here A has a right to sue B, it 
follows that B has a liability to be sued by a. If B dies, his liability 
may survive against x. If B s interest in the subject matter in respect 
of which the right to sue exists, is assigned to, or devolves on Y, the 
liability to be sued comes to, or devolves on Y. x in the former case, 
and \ in the latter, derive their liability to be sued from or through B, 
and, for purposes of limitation, stand in the same position as B. 

The question as to whether a liability to be sued survives to, or 
devolves on, another is a matter of substantive law. The same principles. 

Section 2 (3) — Note 3 
1. (’36) 23 AIR 1936 P C 171 (174) (PC). 
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however, as are applicable to the survival or devolution of a right to 
will also apply to the liability to be sued. 

Illustrations* * 

1. JT purchased the jjroperfcy in dispute at an auction sale in execution of a 
decree against B and took formal possession on the 14th August 1877, but B 
remained in actual adverse possession. In 1888 B sold the properly to 0. X 
instituted a suit against C on the 18th September 1889 for possession. The question 
was whether the suit was barred by limitation. Article 144 of the Limitation Act 
provides that the period of limitation for such a suit is twelve years from the date 
“when the possession of the defendant becomes adverse to the plaiiuitT.” If the 
word “defendant’* referred in the above case only to C, tlien the suit was in time; 
hut if it included B, from or through whom C deprived his liability to be sued, 
then the suit was clearly barred. It was held that in view of the dednition, the 
word “defendant” included B also, that, therefore, time ran from the 14th August 
1877 and that the suit was barred by limitation. 2 

2. The cause of action for suit on a mortgage arose on the 14th March 1903. 
The mortgagee X instituted a suit against the mortgagors A and 7?, members of a 
joint Hindu family, on the 5th February 1915. A previous suit had been tiled by 
him in respect of the same cause of action in a wrong Court in the year 1904 and 
had been dismissed in the year 1914 on the ground of want of jurisdiction. In the 
year 1910, B’s son C was born, but was added as a party to the subsequent suit 
only on the 30th May 1916. The question was whether the suit was barred as 
againstC. Section 14 of the Limitation Act provides that in computing the period 
of limitation the time during which the plaintiff has been prosecuting another 
civil proceeding against the “defendant” shall, under certain circumstances, be 
excluded. It was held that by virtue of the deanition, the word “defendant” 
included not only C but also *4 and .6 from or through whom C derived his liability 
to be sued, that, therefore, the period between 1904 and 1910 could be excluded in 
computing the period of limitation, and that the suit against C was not barred. 
Dawson-Miller, C. J., observed as follows : “That section (i. e. Section 2) seems to 
assume that every person who acquired an interest by devolution or otherwise in 
the subject matter of litigation previously vested in others, which renders him 
liable to be impleaded as a defendant, derives his liability to be sued from or 
through somebody. In the case of a new born son in a Mitakshara family, the 
person or persons through whom he derives this liability must be the other 

members of the family in whom the i^roperty which the son acquires by birth was 
previously vested. 

3. The junior widow of a deceased Hindu adopted, without the coiLsent of the 
senior widow, one X on the 1st July 1866. The senior widow, however, remained 
in adverse possession of the properties, and on the 12th August 1869, adopted Y 
who assumed and got into possession of the properties. X instituted a suit against 
Y for possession on the 10th August 1881. It was held that by virtue of this 
definition, the word “defendant” included not only Y but also the senior widow 
from or through whom Y derived his liability to be sued, that, therefore, limitation 
began to run from the 1st July 1806 and that the suit was barred by limitation.* 

4. The trustees of a temple assumed a right to appoint archakas for the 
temple and were so appointing them for a period of about sixty years, in deroga- 
tion of the right of the hereditary archakas. Within twelve years from the date 
of appointment of the last archaka, the hereditary archalca instituted a suit 
against the appointed archaka for possession of the office. The limitation appli- 

Section 2 (4) — Note 1 

1. See Notes under "Plaintiff.” 

2. {*94) 18 Bom 37 (38, 40) (DB), Naindeo v. Ramchandra, 

3. (’22) 9 AIR 1922 Pat 450 (456.457.458) (DB), Hari Frasad v. Sourendra 
Mohun, 

4. (’89) 13 Bom 160 (164, 165) (DB), Badajirav v. Ram Rav, 


Section 2 (4) 

Defendant 
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Section 2 (4) 

Defendant 


Section 2 (5) 

Easement 


cable to the case was, under Art. 124, twelve years from the date “when the defen- 
dant took possession of the office adversely to the plaintiff.** It was held that the 
word “defendant * in that Article included not only the actual defenc^ant, but 
included the previous archakas appointed by the same trustees and that the suit 
was, therefore, bai’red by limitation, ^ 

5. On the 7th December 1871, R sold certain immovable properties to the 
plaintiff but retained possession of the properties sold by him. On the 18th June 
1872, these properties were sold in execution of a decree against R and were pur- 
chased by A. The plaintiff instituted a suit against R on the 7th December 1883 
for recovery of the properties sold to him. On the 17th December 1884, A was 
joined as a co-defendant. It was held that A derived his liability to be sue! from 
R, the judgment-debtor, that the word “defendant** in Art. 144 included not only 
A but also Rj and that, therefore, limitation began to run from the date when R's 

possession became adverse against the plaintiff and that the suit was barred by 
limitation.® 

6. Certain land belonging to A became submerged and after reformation, was 
taken charge of by the Government adversely to A. Subsequently, B applied to the 
Government claiming the land as his own and the Government, finding that they 
could not resist his claim to the land, recognized and admitted to the adverse 
claim of B and withdrew from the occupation of the land and B began to be in 
possession. Within twelve years from this latter date but beyond twelve years from 
the date when t ie Government assumed possession, A instituted a suit against B 
for possession on the ground that the land was his. It was held by the Privy 
Council that B did not derive his liability to be sued from the Government, 
inasmuch as he had advanced a claim of his own adversely to the Government, 
which was rested on prior title and possession, and the Government had merely 
recognized that right, and that the suit was not barred by limitation.^ 

See also the undermentioned cases.® 


is) “Easement” includes a right not arising from con- 
tract, by which one person is entitled to remove and appro- 
priate for his own profit any part of the soil belonging to 
another or anything growing in, or attached to or subsisting 
upon, the land of another. 


Synopsis 


1. Easement. 

2. Easements and natural rights. 

3. Easements and licenses. 

4 . There must be a dominant and 

servient tenement. 

5. Easement must be for the bene- 

ficial enjoyment of the domi- 
nant tenement. 

6. Easement is only a fractional 

right of user. 

7. Easement is a specific right. 


8. Right of easement can be vested 

only in determinate individual. 

9. Only certain rights are recog- 

nised as easements. 

9a. Extent of easement.' 

10. Easement, if an interest in im- 

movable property. 

11. Classification of easements. 

12. ‘’Growing in, or attached to or 

subsisting upon, the land of 
another.** 


5. (’19) 6 AIR 1919 Mad 292 (292, 293) (DB), Krishnaswami v, Veeraswami. 

See also Article 124 Note 7. 

6. t 92) 16 Bom 197 (199) (DB), Ali Saheb v. Kaji Ahmad. 

7. (’17) 4 AIR 1917 P 0 18 (19, 20, 22) (PC), Basanta Kumar v. Secretary of 
State, 

See also Arts. 142 and 144 Note 92. 

8. (*45) 32 AIR 1945 Mad 315 (316), Akkamdi v. Rethinagiri. (Mortgage by .4 in 
favour of B-^-A selling mortgaged property to C and leaving British India — 
Alienee continuing in British India^Suit by mortgagee against alienee and 
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TOPIC INDIOATOB. 


^Easement* used in wider sense than in 
Easements Act. See Note 1. 

Fishery right. See Notes 6, 9 and ItJ. 
Pasturage right. See Notes 9 and 12. 
Projection of building over neighbour’s 
land. See Note 9. 

Right of privacy. See Note 9. 

Right of way. See Note 9a. 


Rights which can be acquired as ease- 
ments. See Note 9. 

Rights which cannot be acquired as 
easements. See Note 9. 

Right to bury dead. See Note 9. 

Right to hunt. See Note 12. 

Right to take minerals. See Note 0. 


1. Basement. — A right of ownership of property (ju^ in re 
propria) is a right to the entirety of the lawful uses of such property.^ 
The extent of such uses is only limited by the maxim sic iitere iito 
ut alienuvi non Ic&das — use your own property in such a majiner as 
not to injxtre that of another.^ If now, from the general and indelinite 
rights of user which a owner has in tlie property, a specific right is 


separated and subtracted and is vested in another person, such person 
has a jm in re aliena or a right in or over the property of another. 

A servitude under the Roman law was a particular form of jus 
in re aliena and consisted “in a right to the limited use of a piece of 
land without the possession of it; for example, a right of way over it, 
a right to the passage of light across it to the window of a house on 
the adjoining land, a right to depasture cattle upon it or a right to 
derive support from it for the foundations of an adjoining building.”^ 
Such servitudes were classed into private and public servitudes, a 
private servitude being one vested in a determinate individual, a 
public servitude being one vested in the public in general or in some 
class of indeterminate individuals. They were also divided into prcedial 
and personal servitudes, a praedial servitude being a right subtracted 
from the rights of ownership of one property called the proedium 
serviens or servient tenement, and annexed to the ownership of another 
property called the preedium dominans or dominant tenement for 
the enjoyment of that property, and a i:)ersonal servitude being such 
subtracted right vested in an individual other than the owner irres- 
pective of the ownership of any property.^ 

An easement, as used in the English law, may be said to be a 
private preedial servitude^ and was defined in an ancient work as “a 
privilege that one neighbour hath of another by writing or prescriiition, 
without profit, as a way or sink through his land or such like.”^^ In 


mortgagor oii latter’s return to British India — Mortgagee held entitled under 
S. 13 read with S. 2 (4), to deduction of time during which mortgagor (through 
whom alienee derived his liability to be sued) was absent from British India, 
both against mortgagor and alienee.) 

('22) 9 AIR 1922 Gal 499 (499. 500), Ramhari v. Roliini. (Suit to recover money 
received by defendant’s father as pleader for plaiutitfs — Held, suit was governed 
by Art. 62 by virtue of definition of “defendant” in S. 2 (4).) 

Section 2 (5) — Note 1 

1. Salmond on Jurisprudence, 8th Edition, page 280, 

2 . Peacock on Easements, 3rd Edition, page 257. 

3. Salmond on Jurisprudence, 8th Edition, page 458. 

4 . Salmond on Jurisprudence, 8th Edition, page 459. 

5. Salmond on Jurisprudence, 8th Edition, page 460 foot note. 

6. Termes de la Ley, page 284. 
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Section 2 (5) more recent times, it has been defined as a right which the oioner or 
Easement occupier of certain land possesses as such for the beneficial enjoyment 

of that land, to utilise certain land belonging to another in a particular 
manner not involving the taking of the natural produce of that land 
or of any part of its soil, or a right to prevent the owner of land 
from utilising his land in a particular manner.^ 

It will be seen from the above definition that an easement as 
defined in English law will not include the following rights : 

1. Servitudes in gross, i. e., rights exercisable by an individual on 

another’s land, but irrespective of the ownership or occupation 
by that individual of any land, 

2. Praedial servitudes where the right consists of taking soinething 

from the servient tenement. Such a right is known as a profit 
a prendre. 

The Indian Easements Act, 1882, has practically adopted the 
English definition of easements but with the addition that a profit a 
prendre will also be an easement provided it is appurtenant or annexed 
to a dominant tenement, or in the words of the Indian Easements 
Act, it is a right exercised for the beneficial enjoyment of the dominant 
heritage. 

The word “easement” in this Act is used in a wider sense than 
that which it has under the English law or under the Easements 
Act. For, under this clause, it includes not only a profit a prendre 
appurtenai\t , but also a profit a prendre in gross, i. e., a profit a 
prendre unconnected with the ownership or occupation of any property 
by the person claiming the right.® The Act does not, however, define 
what an easement is except by merely including a profit a prendre. 
In the absence of such definition, Courts have adopted the meaning 
given to it under the English law as extended by the definition in this 
clause.** Thus, an easement for the purjposes of this Act will include 

(1) all the easements I’ecognised by English law, and also 

(2) profits a prendre whether appurtenant or in gross, 

2. Easements and natural rights. — An easement must be 
distinguished from natural rights. The latter, as their name imports, 
are those incidents and advantages which are provided by nature for 
the use and enjoyment of a person’s property. They are part of the 

7. Halsbury’s Laws of England, 1910 Edition, Vol. 11, pages 235, 236. 

8. (*50) 37 AIR 1950 Pat 202 (Pr 2), Darbarxkmnar v. Khntir Mian, (Right to 
take earth from land belonging to another —Right is profit a prendre in gross 
— It falls within the extended definition of “easement” in the Lim. Act.) 

(’80) 5 Cal 945 (947) (DE), Chundy Chur7i v. Sh%b Chunder 
[See also (’96) 23 Cal 55 (59) (DB), Ditkhi Mulla v. Halway. (Term ‘easement* 
includes profits a preiidre.)'] 

[See however (’38) 25 AIR 1938 Nag 497 (499) (DB), T^armadaprashad v. 
Narayansingh. (“Easement” does not include profits a prendre in gross — 
Obiter.)] 

9. (’17) 4 AIR 1917 Cal 681 (686) (DB), Sital Chajidra v. Alletu 
(’27) 14 AIR 1927 Lah 492 (493), Karam Ilahi v. Ghulam Mustafa. 
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rights of ownership. Tlie illustrations to S. 7 of the Easements Act, ‘ ° 

1832, furnish instances of such natural rights, and may bo usefully asemen 

i’eferred to here — 

(a) The exclusive right of every owner of land in a town to build on 

such land, subject to any municipal law for the time being in force. 

(b) The right of every owner of land that the air passing thereto shall 
not be unreasonably polluted by other persons. 

(e) The right of every owner of a house that his physical comfort shall 
not be interfered with materially and unreasonably by noise or 
vibration caxised by any other person. 

(d) The right of every owner of land to so much light and air as pass 
vertically thereto. 

(e) The right of every owner of land that such land, in its natural 
condition, shall have the support naturally rendered by the 
subjacent and adjacent soil of another person. 

(f) The right of every owner of land that, within his own limits, the 

water which naturally passes or percolates b^’^, over or thiough 
his land shall not, before so passing or percolating, be unreasonably 

]X)Uutod by other persons. 

(g) The right of every owner of land to collect and dispose within his 

own limits of all water under the land which does not pass in a 
defined channel and all water on its surface which does nob pass 
in a defined channel.^ 

(h) The right of every owner of land that the water of every natuial 
stream which passes by, through or over his land in a defined 
natural channel shall be allowed by other persons to flow within 
such owner’s limits without interruption and without material 
alteration in quantity, direction, force or temperature ; the right 
of every owner of land abutting on a natural lake or pond, into 
or out of which, a natural stream flows, that the water of such 
lake or pond shall be allowed by other persons to remain within 
such owner’s limits without material alteration in quantity or 


temperature. 

(i) The right of every owner of upper land that water natuially lising 
in, or falling, on such land, and not passing in defined channels, 
shall bo allowed by the owner of adjacent lower land to run 

naturally thereto.*^ 

Section 2 (5) — Note 2 

1. (’ll) 12 lud Gas 27 (27) (Low Bur), Mi Hla Thanda y. Mauiig SJnve. (Where 
A has the right to diseharge surplus rainfall from his land on to B’s land, no 
length of time will give B the right to compel A to send water on to him, pro- 
vided A does not interfere with the water flowing in a natural and defined 

channel.) 

2 8 Gal aeS (469) (DB), Imam AH v. Poresh Mandal. (Lower land-owner 

mu'* allow water falling naturally on upper land and running naturally on to 


(*86) 12 Cal 323 (326) (DB), Ahdttl Hakim v. Gonesh Dutt, (The right of the owner 
of a high land to drain of its surplus surface water through the adjacent lower 
grounds is incident to the ownership of laud in this country.) 


3.Lim.4. 



50 


DEFINITIONS 


(j) The right of every owner of land abutting on a natural stream, lake 

or pond to use and consume its water for drinking, household 

purposes and watering his cattle and sheep; and the right of 

every such owner to use and consume the water for irrigating such 

land and for the purposes of any manufactory situate thereon: 

provided that he does not thereby cause material injury to other 
like owners.^ 


As has been seen in Note l, an easement is a specific ri^^ht 

subtracted from the general rights constituting ownership of one 

property and attached to the ownership of another property. In the 

language of the Easements Act, 1882, an easement is a restriction of a 

natural right. The_ right of easement and a natural right are, thus 
mutually exclusive.^ * 


3. Easements and licenses. _ An easement differs from a 

license in that the former is a right attached to land while the latter 

IS a personal right. An easement, again, may be acquired independently 

of any grant by the owner as, for example, by prescription, but a 

license must be granted by the owner. Section 52 of the Easements 

Act defining a license may usefully be referred to in this connexion. 
It runs as follows : 


“Where one person grants to another, or to a deiSnite number of other 
persons, a right to do, or continue to do, in or upon the immovable property of the 

in the absence of such right, be unlawful, and 
such right does not amount to an easement or an interest in the property, the 
right IS called a license.” 

4. There must be a dominant and servient tenement 

It follows from the discussion in Note I that it is the essence of an 
easement (other than profits a prendre in gross) that if should firstly 
he appurtenant to immovable property and secondly be associated 
with ttco tenements, one to which the right is appurtenant called the 
dominant tenement, and the other upon which the burden is imposed, 
called the servient tenement} Further, the notion of a right to be 
enjoyed on the one side and an obligation to be borne on the other 
involves the consequence that the dominant and the servient tenements 

3. (’88) 1888 Pun Be No. 49, Ahmad Ali v. Malak Hashu. 

4. See the folloiving cases ; 

( 95) 1895 Pun He No, 35, Kirpal Singh v, Lai Khan. (One riparian owner 
exclusively using all the water of a river has a right of easement and can prevent 
other riiiarian owners higher up, from using the water.) 

( 18) 5 AIR 1918 Lab 178 (179), Abdul Jiahman v. Muhaviviad Alam, 

( 23) 10 AIR 1923 Lah 594 (594) (DB), Bali Ram v. Bela Singh. 

(*77) 1 Mad 335 (340) (DB), Subra^naniya v. Ramchaiidra. 
iSee also (*92-96) 2 U B R 642 (644), Ma Hnin Nyo v. Maung Kyin Thu.'] 

5. ( 20) 7 AIR 1920 Pat 195 (196), Mohendra v. Kalin Chandra. (They are two 
distinct rights ) 

Section 2 (5) — Note 4 
1. (1865) 34 Xj J Ex 52 (56), Mounsey v. Ismay. 

1926 Mad 625 (626) (DB), Pakkir Mahamud v, Bichai Thevan. 

(34) 21 AIR 1934 Pesh 96 (98) {DB), Galun Shah y. Natoab Ali. (Concession 

granted to residents of one village personally to enjoy shamilat of another village 
as not a right of easement but a license,) 
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should belong to different persons; for, the same person cannot have 
both the right and the cori'esponding obligation separately existing in 
himself. The maxim is that “none can have land and also easement 
over it.*'® 

A right in grosfi, i. e. unconnected with any dominant tenement, 
is, therefore, not an easement. Thus, a right of way'^ or a right of 
ferry, ^ independent of its being necessary for the beneficial enjoyment 
of any dominant tenement is not an easement. Similarly, the right 
of the public to use a way,*'^ or of the inhabitants of a village to do 
something on the land of a person, or of the Muhammadans of a 
village to bury their dead in a particular place,® cannot be accpiired 
as an easement, though the first of the rights may be acquire! by 
dedication" to the public and the other rights by custom.® 

As has been seen in Note l, this Act recognizes one right in (jroHs 
as an easement and that is what in English law is known as a profit 
a prendre. See Note 1*2. 

5. Easement must be for the beneficial enjoyment of the 

dominant tenement An easement, other than a profit a prendre^ 

can only be for the beneficial enjoyment of the dominant tenement. 
The consequence of this is that the servient owner cannot acquire any 
right to compel the dominant owner to continue to enjoy the ease- 
ment.^ Thus, a servient owner cannot compel the dominant owner to 
continue to exercise his easement to let the water falling on his land 

2. (’30) 17 AIR 1930 Siud 34 (35) (DB), Girdharida^ v. Thirtha Das. (E-.fcsement 
implies tenements belonging to different persons — No different owners, 
no easement.) 

3. (’89) 2 G P L R 34 (34, 35), Hira v. Khushalifir. 

4. (’ll) 9 Ind Gas 846 (847) (Cal), Abdul Khoyrat v. Ilem Chaudra, 

5. (’30) 17 AIR 1930 Cal 286 (287), Pran Nath v. Emperor. (Following (’S3) 15 
Cal 460 (FB), Chuni Lall v. Pam Kishen.) 

6. (’21) 8 AIR 1921 Cal 569 (570) (DB), Gopal Krishna v. Abdul Samad. (NOTE. 
— Such a right is not an easement also because it cannot be for the beneficial 
enjoymejit of any land (See Note 4) and further because it is a right unknown to 
law. See Note 9.) 

(*99) 23 Bom 666 (668) (DB), Mohidin v. Shivlingappa. 

(*24) 11 AIR 1924 Rang 61 (62) (DB), Maung Shwe Kye v. Maung Po Tha. (23 
Bom 666 followed.) 

7. (*30) 17 AIR 1930 Cal 286 (287), Pran Nath v. Emperor. 

8. (’21) 8 AIR 1921 Gal 569 (570, 571) (DB), Gopal Krishna v. Abdul Samad. 

\See also (*39) 26 AIR 1939 Nag 193 (195) (DB), Ganpatrao v. Badar Farid 

(Immemorial user is not necessary to prove custom — Long user may give rise 
to presumption of grant.)] 

Section 2 (5) — Note 5 

Im (’14) 1 AIR 1914 Cal 502 (503) (DB), Bimal Chandra v. Chandra Kanta. 
(Following Masoyv v, Shrewsbury and Hereford Railway Co., (1871) L K 6 
Q B 578.) 

(’*22) 65 Ind Gas 84 (89, 90) (Pat), Fudu Sahu v. Sarban. (AIR 1919 Cal 1062, 
followed.) 

(*13) 20 Ind Gas 315 (315, 316) (DB) (Cal), Altafuddin v. Aso Khadem. ((1871) L R 
6 Q B 578 relied on.) 

I’ 19) 6 AIR 1919 Cal 1062 (1062) (DB), Ballave Mandal v, Bepin Behari. 
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Section 2 (5) 

Easement 

\ 


flow on the servient tenement.^ In Mason v. The Shrewsbury and 
Hereford Railway Company f Cockburn, G. J., observed as follows : 

“Now it is of the essence of such an easement that it exists for the benefit of 
the dominant tenement alone. Being in its very nature a right created for the 
benefit of the dominant owner, its exercise by him cannot operate to create a new 
right for the benefit of the servient owner. Like any other right, its exercise may 
be dis^ntinued, if it becomes onerous, or ceases to be beneficial, to the party 

“ manner, where the easement consists in the right to 

discharge water over the land of another, though the water may be advantageous 

to the servient tenement, the owner of the latter cannot acquire a right to have 

it discharged on to his land, if the dominant owner chooses to send the water 
elsewhere, or to apply it to another purpose.*’ 

The words “beneficial enjoyment” denote that an easement is a 

right which is enjoyed for the advantage of the dominant tenement. 

A projection of the building of A, such as a cornice, over the land of 

B, merely for the inirpose of ornamentation was, on this ground, held 

not to be for the advantage of the dominant tenement and not to be 
an easement.'* 

A right to bury the dead in the land of another has been held not 

to be for the beneficial enjoyment of any land, and not to be, therefore 
an easement.^ ' 

6. Easement is only a fractional right of user. — Since an 
easement is a right subtracted from the general rights of user vested 
in the owner, it is a fraction of the rights of user constituting owner- 
ship, and does not exclude the owner himself from using his property. 
A right which would prevent the servient owner from making ordinary 
use of his property and which would oust him from the property 
cannot, therefore, be acquired as an easement.^ A right which would 
destroy the ordinary user- of property by the owner cannot be acquired 
by easement. Thus, a right to the promiscuous use of the whole 

2. (1870) 13 Suth \V K 414 (414) (DB), Btinsse Sahoo v. Kalee Per shad. (Wdter 
falling on i4’s laud and collected in reservoir used to flow on B’s land— i? cannot 
get a right to compel A to send the water.) 

(’78) 2 Cal L, R 141 (142) (DB), Khoorshed v. Teknaraift. (Provided tliatdominant 
owner does not interfere with any portion of the water which flows from his land 
to that of the servient owner in a natural and defined channel ) 

(»23) 10 AIR 1923 Pat 65 (63) (DB), Sarban v. Phudo Sahu. 

^ ^ ^ ^ ^ 150), Chakradhar v, Tiha,ain. (Following Mason v. 

Shreicsbury and Hereford Railway Co., (1871) L R 6 Q B 578 — Unless the 
existence of some grant or arrangement is either proved or from the circum- 
stances of the case may reasonably be presumed.) 

3 . (1871) L R 6 Q B 578 (587). 

4 . ( 03) 30 Cal 503 (504, 505) (DB), Hritta Kumari v. Puddornoni, (NOTE. 

Assuming that such projestion is for the advantage of the dominant tenement, 

. there is a conflict of opinion as to whether the right is an occu^iation of space 
or an easement: See Note 9.) 

5. ( 21) 8 AIR 1921 Cal 569 (570) (DB), Gopal Krishjia v. Abdul Samad. (Such a 
right is not an easement on other grounds also: See Note 9.) 

Section 2 (5) — Note 6 

1. (’35) 22 AIR 1935 Rang 56 (57), Daw Tint v. Maxing Kywe. 

2. (1852) 1 JIacq 305, Dyce v. Rady Jatnes Hay. 
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property, as for example, by driving cattle over it in all directions;'* Section 2 (5) 

or a claim to throw burnt earth in a tank belonging to the servient Easement 

owner, the result of which is to increase the burden each time until 

the tank as a tank would be destroyed by the bed being raised,^ 

cannot be acquired as an easement. Similarly, a right to a profit a 

prendre over the soil of another, such as a right to fish without stint 

and for commercial purix)ses, which might lead to the destruction of 

the subject-matter, cannot be acquired as an easement.® A right to 

take all the minerals under a man s land is similarly not an easement 

but a right in the soil itself,® A right to take all the water flowing in 

a natural stream to the exclusion of the lower riparian owners would 
seem not to be an easement.^ 

7. Kasement is a specific right. — Since an easement is a 
right subtracted from the general rights of user constituting ownership, 
it must be a definite and limited right. ^ Thus, there cannot be an 
easement to walk on the servient tenement in whatever manner the 
dominant owner pleases. He can only have a way from a particular 
point to another particular point in the servient tenement.^ Similarly, 

there can be no easement in surface water not llowing in any defined 
channel.^ 

8. Right of casement can be vested only in determinate 
individual. — As seen in Note l, an easement is a private servitude 

3 . ( 71) 15 Suth W K *295 (296) (DB), Joij Doorgo Dossia v. J uggerrialh Ilou, 

( 21) 8 AIR 1921 All 20G (20/) (DB), hal Bahadur v. Bamesfiwar Dm/aL (15 
W R 295 followed.) 

4 . (1873) 20 Suth W R 237 (237), Sreedhur Dey v. Adoyto Kurmokar, (There 
can be no prescriptive right to injure another, even though such injury has the 
warrant of very ancient user.) 

5 . ( 33) 20 AIR 1933 Cal 539 (541) (DB), Brajendra Kishore v. Jswar Kaibarta, 

6 . (1843) 12 L J Ex 227 (229). Wilkuison v. Proud. 

7 . (1906) 1906 App Cas 72 (83), John White d; Sons v. J. d M. White. 

[But see ( 26) 13 AIR 1926 Pat 187 (188) (DB), Jugal Sarkar v. Raj Mangal.] 

Section 2 (5) — Note 7 

1 . Austin Lectures on Jurisprudence, abridged by Robert Campbell, 1899 Edi- 
tion, pages 390 and 391, 

2 . (*25) 12 AIR 1925 Nag IGS (171), Wasudeo v. Shankar. 

(1865) 4 Suth W R 49 (50) (DB), Qoluck Chunder v. Tarxnee Churn. (A right of 

way is a right of passing in a particular line, and not the right to vary it at 
pleasure.) 

3 . ( 29) 16 AIR 1929 Rang 300 (302) (DB), Maung Pwe v. Maung Chan Nyein, 

(■23) 10 AIR 1923 Pat 65 (68) (DB), Sarban v. Phudo Sahu. 

(’27) 14 AIR 1927 Mad 144 (147), Raghavalu Naidu v. Secretary of State. 

(No prescriptive right to throw back surface water not flowing in any defined 
course, on the land of another and to keep it standing there.) 

( 14) 1 AIR 1914 Mad 507 (508) (DB), i4(iinaraj/ana v. Ramudu. 

(’88) 11 Mad 16 (22) (DB), Perumal v. Raxnasami Chetti. 

[Sfic (*13) 18 Ind Cas 824 (825) (FB), Munshi Misser v. Bhimrajmam. (But 
the fact that the water flows over the surface of the servient tenement without 
a defined channel for its carriage cannot prevent the acquisition of an ease- 
ment by the dominant owner to send the water from his land on to the 

servient tenement. (’04) 8 Cal W N 244, Bidhoo Bhusan v. Bexiy Madhub 
overruled.)] 
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Section 2 (5) 

Easement 


vested in a determmate individual. It follows, therefore, that there can 
be no easement in favour of a fluctuating and indeterminate body of 
individuals,^ though a right in the nature of an easement may be 
acquired by a fluctuating body by custom,^ or by long user from which 
a legal origin for such right may be presumed.® 

9. Only certain rights are recognized as easements. 

Theoretically there can be no limit to the varieties of rights of user 
that may be separated from the rights constituting ownership and be 
created as easements. But the law does not recognize every such right 
as an easement. The number of easements that can be acquired is 
limited to certain well-known and well-defined rights, and the law 
does not permit obligations of a novel and fanciful character to be 
created as easements. This limitation seems to be based on grounds 
of expediency. The leading case on the subject is Keppell v. Bailey,^ 
where Brougham, L. C. , observed as follows: 

“But it must not therefore be supposed that incidents of a novel kind can be 
devised and attached to the projicrty at the fancy or caprice of any owner. It is 
clearly inconvenient both to the science of the law and to the public weal that 
such latitude should be given. There can be no harm in allowing the fullest 
latitude to men in binding themselves and their representatives, that is, their 
assets real and personal, to answer in damages for breach of their obligations. 
This tends to no mischief and is a reasonable liberty to bestow; but great detri- 
ment would arise and much confusion of rights, if parties were allowed to invent 
new modes of holding and enjoying real property, and to impress upon their lands 
and tenements a peculiar character, which should follow them into all hands 
however remote.” 

On this principle it has been held that no easement can be 
acquired in the following cases : 

Section 2 (5) — Note 8 

1. {’49) 53 OWN 346 (347), Kunja Behari v. Niiya Naiida, (Prescriptive 
right of fluctuating body of persons is not allowable in law.) 

(’39) 26 AIR 1939 Lab 191 (192), W alaiti Earn v. Kathi Ram, (On appeal from 
(*39) AIR 1939 Lah 12, Walaiti Ram v. Natku Ravi. The right of the residents 
of a mohalla to take water from a certain well cannot be acquired as an ease- 
ment under S. 26.) 

(’83) 9 Cal 698 (703) (DB), Luchvieeput Singhy. Sadaullah Nushyo. 

(*26) 13 AIR 1926 Mad 625 (627) (DB), Pakkir Muhammad v. Pichai Thevan, 
(Following 9 Cal 698 and distinguishing Secy, of State v. Mathurabhai, 14 
Bom 213.) 

(’17) 4 AIR 1917 Pat 640(643) (DB), Maharajah Bahadur Singh v. Gandauri 
Singh. (Indeterminate and fluctuating body is not “a person” and cannot 
prescribe.) 

[See (*22) 9 AIR 1922 Upp Bur 23 (24), Maurig Po Hla v. Maung Po Sein, 
(Person does not include indeterminate body.)] 

2. (’49) 53 Cal W N 346 (347), Kunja Behari v. Nitya Nanda. (An indeter- 
minate body of persons like the villagers of a village can claim a right to catch 
fish in a tank belonging to another person only on the basis of a custom : 15 
Cal 460 (FB), Chunni Ball v. Ramkisati^ followed.) 

(*26) 13 AIR 1926 Mad 625 (627) (DB), Pakkir Muhammad v. Pichai Thevan. 

(*17) 4 AIR 1917 Pat 640 (646) (DB), Maharajah Bahadur Singh v. Gandaurt 
Singh. 

3. (’04) 31 Cal 503 (509) (PC), Bhola Nath Nandi v. Midnapare Zamindari Co, 

Section 2 (1) — Note 9 


1. (1834) 39 R R 264 (277). 
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1 Right to build latrines on another man’s land and to use it 
as such.^ 

2. Right to rear fish in another man’s tank. * 

3. Eight to go on another man’s land for gathering fruits tlrnt 

fall there.* 

4. Right to hold a musical festival on a particular plot of land.® 

6. Eight to throw back water and keep it standing on another's 
land, where the water is surface water not flowing in a 
defined channel.® 

The following are all recognized as rights which can be acquired 
as easements : 

1. Eight to light and air, right to user of a way or watercourse, 

right to use water and right of support.^ 

2. Eight to exercise a noxious or injurious or offensive 

occupation.® 

3. Right of pasturage.® 

4. Eight to carry on private ferry.*® 

5. Right to keep a bund at a particular height. 

G. Right to stack manure on a certain plot of waste land.*^ 


2. (’1C) 3 AIR 191G Cal 787 (787) (DB), Hara Lai v. Lokenatha. 

3. (’24) 11 AIR 1924 Cal 667 (668) (DB), Chand Mia v. Tukamia. (Novel right 
and a vague one.) 

4 . (’22) 9 AIR 1922 Mad 398 (398) (DB), Sarangapani v. Sadagopa. 

(’93) 17 Bom 745 (747) (DB), Naih Parsotam v. Oandrap Fatelal Gokuldas. 
(The right to go on the land of the plaintiff to pick the fruit off the branches is 
perfectly distinct from the prescriptive right to have those branches overhang- 
ing the land, and cannot be said to be accessory to the latter right.) 

5 . (’09) 1 Ind Cas 108 (109) (DB), Qopinath Jeio v. Radhakanta. (It may be con- 
sidered a customary right, but not a right of easement.) 

6 . (’27) 14 AIR 1927 Mad 144 (147), Raghavalu v. Secretary of State. 

7. (’29) 16 AIR 1929 All 885 (886) (DB), Bhagwayi Das v. Iqbal Sultan Banu. 
(Case of right of easement of supXK)rt.) 

8. (’15) 2 AIR 1915 Bom 284 (285), Bai Bhicaji v. Perojshaio Jiwayiji, 

( 98) 22 Bom 831 (832) (DB), Kashinath Dada v. Narayarif Bapu, (Right to 
discharge smoke over defendant’s land.) 

9. (’90) 14 Bom 213 (221) (DB), Secretary of State v. Mathurabhai, 

\,See ( 04) 31 Cal 503 (509, 510) (PC), Bhola Rath v. Midtuipore Zatnindari Co.j 

10 . ( 92) 19 Gal 253 (262) (PC), Luchmeswar Singh v. Manoioar Sossein. 

( 81) 6 Cal 608 (610, 612, 613, 618) (DB), Permeshari "^Proshad v. Mahomed 
Syud (Such a right ia more akin to an easement than to immovable property.) 
[But see (’91) 18 Cal G52 (663) (DB), Rithyhari Roy v. Duyine, (6 Cal 608 not 
approved, but the opinion was held not necessary for the decision.) 

( 22) 9 AIR 1922 Bom 245 (245) (DB), Shama Durgaji v, Gangadhar Narayati, 
(Right of ferry can only be acquired by grant express or^ implied and not by 
prescri ption.)] 

11 . (’71) 15 Suth W R 216 (216) (DB), Shunker v. Gurbhao. (Claim to repair a 
bund for purjwse of semring water for irrigating land.) 

(*71) 15 Suth W R 516 (516) (DB), Heeranund v. Khubeeroonissa. (Right to 
erect a bund in a natural stream so as to cut off the water from another parly.) 

12. (*27) 14 AIR 1927 All 115 (115), Dhaneshwar v. Antu, 
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7. Eight to use land for sorting, for thrashing floor and for 

using it as courtyard. 

8. Eight of fishery as a profit a prendre}^^ 

See also the undermentioned eases. 

Right of privacy : 

A right of privacy is not one which can under law be acquired 
as an easement. Such a right can however be acquired by cmtom, 
and such custom is recognized in some parts of India, but not in 

13, ^’30) 17 AIK 1930 All 410 (412), Ham Phal Singh v. Bachchu Ram. {(’90) 14 

Bom 213, Secy, of State v. Mathurabhai and (’80) 5 Gal 915, Ghujidee Churn v. 
Sliib Chuyidevy referred.) 

13a. ( 80) 5 Cal 945 (947) (DB), Cliundee Churyi v. Shib Chtcnder. 

(’ll) 12 Ind Gas 305 (306) (Cal) (D B), Lokenath v. Jahania Bxhi. (5 Cal 945 
followed.) 

( 32) 19 AIK 1932 Cal 300 (302), Krishna 2^andi v. Lokenath. 

( 23) 10 .\IR 1923 Pat 58 (61, 62) (DB), Henry Hill c£ Co, v. Sheoraj Rai. 

14, ( 03) 30 Cal 1077 (1082) (D B), Budh Mandal v. Maliat Mandat. (An ease- 
ment may exist and may be established in the nature of a right to have water 
passed from a river through a servient tenement for irrigation purposes of the 
dominant tenement by merus of bund created in the dominant tenement.) 

(’22) 9 A I K 1922 Bom 79 (79) (D B), Yusuf David v. Moses Solovian. (Right of 
passage by sweeper for plaintiff’s privy can be acquired by twenty years’ user.) 
(’26) 13 A I K 1926 Bom 282 (283) (D B), Ravichandra v. Ana7U. (Passage for 

sweeper can be acquired by prescription though sweeper is municipal servant 

But see contra (’39) 26 AIR 1939 Rang 34, Murugappa v. Chettiar Firm.) 

( 22) 9 A I R 1922 Bom 3*8 (379) (D B), Rasioantappa v. Bhimappa. (Right to 
receive water falling on higher land can be acquired by prescription.) 

( 9/) 1897 Pun Re No. 14, Ztahi Bakhsh v. Din Muha^nmad. (Right to dry 
tobacco on certain adjacent land.) 

( 99) 23 Bom 39# (402) (DB), Suyxdarabai v. J ayawanti. (Right of growing rice- 
plants in another’s land to be afterwards transplanted to his own is an easement 
of the nature of profits a prendre.) 

15, ( 35) 22 AIR 1935 All 754 (755), Tika Ram v. Ram Lai. (Alniora.) 

( 2l) 8 AIR 1921 Sind 155 (158) (DB), Shah Muhammad v. Ra^nza^i. 

(’29) 16 AIR 1929 All 809 (810), Karimun~7iissa v. Mira Bakhsh. 

(’01) 5 Gal W N 147 (149) (DB), iSri Narain v. Jadoo Nath. (Bight of privacy can 
arise only by express local usage, by grant or by special permission.) 

(’93) 16 All 69 (71, 72) (DB), Abdul Rahman v. D. H^nile. (The customary right 
of privacy is a right which attaches to property and is not dependent on the re- 
ligion of the owner thereof : 10 All 358 relied on.) 

(*06) 29 All 64 (65), Ku^idun v. Bidhi. (Not only the owner, but the lessee or 
other person in lawful possession of a house may maintain an action if his right 
of privacy is interfered with : 10 All 358 referred to.) 

(*68) 3 Agra 253 (253) (DB), Ram Buksh v. Ram Sookh. (The fact that the plain- 
tiff does not observe a strict purdah, is not sufficient to deprive him of the right 
to object to an innovation by which his comfort is affected.) 

(’67) 2 Agra 269 (270) (DB), Goor Dass v. Manohur Dass. 

(’88) 10 All 358 (385, 386, 387) (DB), Qokul Prasad v. Rddho. 

(’69) 6 Bom H G R A O. J 143 (145), Kuvarji Premchand v. Bai Javer. 

(’68) 5 Bom H G R A C J 42 (45), Mani Shankar v, Trikam. (Guzerat.) 

(’69) 1869 Pun Re No. 21, page 109 (110), Na^iuck Chand v. Lalla. 

ISee also (’72) 9 Bom H G R 266 (269) (DB), Sriniyas v. Reid. 

(’26) 13 AIR 1923 Oudh 541 (542, 543), Subhaga v. Janki. (Gustomary right of 
privacy is not only personal but also attaches to property.) 

(’69) 1869 Pun Re No. .91, page 135 (136), Gohree y.'Juiniee.'] 
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other parts.^® 

Right to hitrg the dead in another jnaiifi land : 

In the undermentioned cases^^ it was held that a right to bury 
the dead in a particular spot cannot be acquired as an easement ns 
such a right is unknown to law. As has been seen in Notes 4 and 5, 
such a right is even otherwise nob an easement. 

Right to project huilding over neighbour s land: 

There is a difference of opinion as to whether the projection of 
a building over the land of the neighbour is an occupation of space 
constituting an occupation of property or is the enjoyment of an 
easement. In the undermentioned case,^® the projection of a cornice 
merely for the purpose of ornamentation was held not to be an 
easement as it was considered not to be for the beneficial enjoyment 
of the dominant tenement. According to the High Court of ^ludras, 
such projection is an occupation of space rather than an enjoyment 
of an easement and the right to maintain the projection can lie 
acquired by adverse possession of the space for twelve years. Tn 
Mohanlal Jechand v. Amratlal Bechardan,'^^ the projection of the 
eaves of a house on the neighbour’s land was held to be an occupation 
of space and not an easement. In Chooialal Ilirachand v. Manilal 
Gagalbhai^^ it was held by the High Court of Bombay that the 
possession of eaves overhanging the neighbour’s land for the discharge 
of water was an easement and not an occupation of his property. 

Other miscellaneous rights : 

A builds a room adjoining li’s wall so that B’s wall is one of the 
walls of the room. But no beams are placed on the wall and no 
support of any kind is received therefrom. A acquires no right of 
easement so as to compel B to allow the wall to exist. 

A right of prospect^ e. (/., an unobstructed view of sho^) from the 
road is not an easement.^'^ 

16 . (’95) 18 ^lad 163 (164) (DB), Sayyad Asuf v. Ameeru Bihi. ((’66) 3 H C H 
141, Komatiii v. Ouruyianda, followed, which case followed the English law on 
the subject.) 

17 . (’dl) 8 AIK 1921 Cal 569 (570) (DB), Gopal Krishfia v. Abdul Samad. (Such 
right may be acquired through purcha.se or dedication.) 

(*27) 14 AIR 1927 Lah 664 (664), Jiwan Singh v. Karam Din. (A I K 1921 Cal 
669 and AIK 1924 L»ah 492 followed.) 

(*28) 107 lud Cas 769 (769) (Lah), Nathu Lai v, Nur Muhamad. (A I R 1921 Cal 
569 and AIR 1924 Lah 492 relied on.) 

(’24) HAIR 1924 Lah 492 (493), Mamjat Bam v. Siraj uUHasan. (A I R 1921 
Cal 569 followed.) 

J 8. (’03) 30 Cal 503 (504, 505) (DB), Nritta Kamari v. Puddo M(mi. 

19 . (’06) 29 Mad 511 (512, 513, 514) (DB), Rathnavelic v . Kolandavelu. ((’78)3 
Bom 174, Mohanlal v. Amratlal^ followed.) 

20. (’78) 3 Bom 174 (175, 176) (DB). 

21. (’13) 20 Ind Cas 246 (246, 247) (DB). 

22 . (’89) 13 Bom 79 (82) (DB), Gordhan v. Choialxl. 

23 . (’06) 29 All 22 (23), Qopinath v. Munno, {Sjnilh v. Owen^ (1886) 35 L J Ch 
317 and Butt v. Imperial Gaslight Co., (1886) L R 2 Ch 168, relied on.) 
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A right to a current of wind as distinguished from air cannot be 
acquired as an easement.^^ 

9a. Extent of easement. — The general rule is that the extent 
of the easement acquired is determined by the accustomed user. In the 
case of certain easements, however, the extent of the easement that 
may be acquired has also been limited by law. Thus, the extent of the 
easement of lights under the English law, (and the same applies to 
cases arising under this Act) is that amount of light which is sufficient 
according to the ordinary notions of mankind for the comfortable use 
and enjoyment of the house as a dwelling house, if it is a dwelling 
house, or for the beneficial use and occupation of the premises for the 
business for which it is used.^ In other words, no obstruction is actionable 
unless there is such a diminution as to amount to a nuisance.^ In this 
view, it differs somewhat from the lu’ovisions of the Easements Act 
under which the extent of such easement is the accustomed user. 
At tlie same time, it is also j^rovided that no suit is maintainable in 
respect of any disturbance of such easement unless such disturbance 
has caused substantial damage to the plaintiff.^ 

24 . ( 8i) 14 Cal 839 (854), Delh't, d: Liondon JBanh L/td, v. Hem LaU. (Following 
3 Beng L R O C 18 (45), Hagram v. Kheitranath,) 

Section 2 (5) — Note 9a 

1 . (’35) 22 AIR 1935 Lah 865 (866), Umai- Hayat v. Mohammad Zaman, 

(*04) 1904 App Cas 179 (208), Colls v. Home and Colonial Stores^ htd, 

(*27) 14 AIR 1927 Cal 345 (348) (DB), Dehendra Nath v. Surendratiath, 

(’33) 20 A I R 1933 Rang 351 (352, 353), Ellerman Arracaii Rice t& Trading Co, 
Ltd. V, Pazundau7ig Bazar Co., Ltd. 

(’14) 1 AIR 1914 P C 45 (47) (PC), P. C. E. Paul v. W. Robson. 

(’14) 1 AIR 1914 Cal 374 (375) (DB), Banomali Rooj v. Mokunda Lai. 

(’05) 9 Cal W N 543 (546) (DB). John Alexander v. Har Dut Chamaria. 

(’08) 35 Cal 661 (669), A^iath Nath v. Gaulstan. 

(*20) 7 AIR 1920 Cal 375(376) (DB), Hira Lall v. Mohendra Nath. 

(’75) 15 Beng L R 361 (369), Modhoosoodayi v. Bissonath. 

(’69) 3 Beng L R O C 18 (46) (DB), J. G. Bagram v. Khettra nath. 

(’87) 14 Cal 839 (854), Delhi Loridon Bank Ltd. v. Hem Lall. (3 Beng L R 
O C 18 followed.) 

(’83) 1883 All W N 256 (256) (DB), Nur Muhammad v. Alimullah, 

(’96) 20 Bom 788 (790) (DB), Bala v. Maharau. 

(’39) 26 AIR 1939 Sind 39 (43), Abdulla v. Municipal Corporation^ Kara- 
chi. (Case under Easements Act )] 

ISee also (’89) 13 Bom 674 (676) (DB), Kadarbhai v. Rahimbhai.^ 

2. (’14) 1 AIR 1914 P C 45 (46, 47) (PC), P. C. E. Paul v. \V. Robson. 

(’26) 13 AIR 1926 Nag 474 (475), Badri v. Jafarbhai. 

( II) 12 Ind Cas 60 (62, 64) (DB), P, C. Paul v. Willia^n Robson. IColls v. Horne 
and Colonial Stores, Ltd., (’04) 1904 A C 179 relied on ) 

(’19) 6 AIR 1919 Low Bur 75 (77), Balthazar <0 Sons v. M. A. Patail. (AIR 1914 
P C 45 followed.) 

(’09) 4 Ind Gas 425 (426, 427) (DB), Esa Abbas v. Jacob Haroon. (The English 
law laid down in 1904 A C 179 does not apply to India.) 

(’08) 35 Cal 661 (670), Anath Nath Deb v. Galstaun. 

(*05) 29 Bom 157 (162) (DB), Chotalal Mohanlal v. Lallubhai. 

(’75) 15 Beng L R 361 (368, 371), Modhoo Soodan v. Bissonath. 

3 . (*05) 7 Bom L R 73 (76, 82), Framji v. Framji. {Colls v. Home and Colonial 
Stores, Ltd., (’04) 1904 A C 179 followed.) 

(’05) 29 Bom 157 (161) (DB). Chotalal v. Lallubhai. (Do.) 
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The extent of an easement to a?r is that amount of air which Section 2 (5) 
is necessary to i)revent injury to health or something very nearly Easement 
approaching it.^ Ordinarily, where there is sufficient adit for light, it 
is sufficient adit for air also.® 

The extent of the support is that it shall not caiis«* damage to 
the servient owner.® 

A right of way over the sca vient tenement is generally the right 
of passage between two fixed terminii in a particular line/ though the 
servient owner can, it has been held generally, i)oint out the route.® 

As to tlie extent of a right of way, see Peacock on Easements, 3rd 
Edition, pages 504 to 516 and also the undermentioned cases.® 

(’27) 14 A I R 1927 All 191 (192), Divarka v. Bishambhar. (P. C. E. Paul v. W . 

Robson, (»14) 1 AIR 1914 P C 45 (PC) followed.) 

(’26) 13 AIR 1926 All 764 (766), Lachhmi Narayan v. Ra7n Bhorosey, 

(’15) 2 AIR 1915 AH 151 (153), Gnjadhar v. KishorilaL 

(’24) 11 AIR 1924 All 394 (395), Dnrga v. Lachmi. (AIR 1915 All 151 followed.) 

(’29) 16 AIR 1929 Bom 388 (389, 390) (D13), Bhxmaji v. YeshioanL (1904 A C 179 
followed.) 

(’94) 18 Bom 474 (486), Ghanshani v. Moroba. 

(’16) 3 A I R 1916 Siud 29 (33) (D B), Premji v. Visroni, (The requirement of 
substantial damage tends to approximate the law under the Easements Act to the 
English rule.) 

(’99) 23 Bom 786 (788), Kaliaiidas v. Tulshidas. 

(’09) 1 Ind Cas 961 (962, 963), David Sas$co7i d' Co, v. Kdulji Dmshazv. 

(’09) 4 Ind Cas 425 (426), Esa v. Jacob, 

4. See Peacock on Easements, 3rd Edition, pages 97, 98. 

5. (’09) 1 Ind Cas 961 (963), David Sassoon d Co, v. Edulji Dinshaw, 

6 . Peacock on Easements, 3rd Edition, page 136. 

7. (’15) 2 AIR 1915 Cal 199 (200, 201) (DB), Jilananda Chahraburti v. Kaixdas 
Mullik, (Where the right of way is acquired by a particular track by the domi- 
nant owner, the servient owner cannot force u^ion him, in lieu thereof a different 
track.) 

(’67) 1867 Pun Be No, 80, Kliezvaii v. Detcayx Jozcahir Mull. 

(1866) 4 Suth W R 49 (50) (IlB), Goltilc CJiunder v. Tarinee Churn. 

8. (’25) 12 AIR 1925 Nag 168 (171), \Yasudeo v. Shankar. 

(’19) 6 AIR 1919 Cal 976 (977) (DB), Lakhi Kanta v, Rajchandva. 

(’88) 1888 Pun Re No. 22, BiUa Sinyhv. Hamir Singh, (Servient owner can close 
up old way and substitute new way provided the right is not rendered less easy 
of exercise.) 

(’29) 16 AIR 1929 Pat 124 (125) (DB), Easiruddin v. Deokali, 

9. (*83) 9 Cal 778 (786) (DB), Copal Chmider v. Jaddoo Lall. (Right of way for 
cleaning privy and drain is as often as is necessary for such cleaning. Affirmed 
by (’86) 13 Gal 136 (PC), Jadnlal Mullick v. Gopalcha idra,) 

(’74) 1874 Bom P J 3 (DB), Rajhupathi v. Bapiiji, (Right of way for one purpose 
cannot extend to any other purpose whatever.) 

(*75) 1875 Bom P J 172, Saloji v. Pandoji, (Right of way may be limited to a parti- 
cular season.) 

(*26) 13 AIR 1926 Bom 537 (538) (DB), Manchershah v, Virji, (A right of way 
enjoyed for agricultural purposes may be used for other purposes provided no 
additional burden is thereby imposed on the servient heritage.) 

(1864) 1 Suth W R 217 (218) (DB), Ramsoondar v. JVooniakant Chuckerbutty. 

(Right of passage during a particular season.) 

(’68) 10 Suth W R 363 (364) (DB), Oomur Shah v. Rzimran Ali. (Do.) 

(*77)1 Cal LR 425 (428) (hp), Toolseemony v. Jogesh, (Right of way The 

dominant owner is not necessarily entitled to the use of the whole width of the 
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10. Easement, if an interest in immovable property. 

An easement is only a privilege and is only a right to the limited use of 

a piece of land without the possession of it.^ It does not exclude the 

owner of the servient tenement from using his property.^ It is not an 

mterest in immovable property.-' Where, however, the right claimed 

IS an exclusive user of the property {/. e. excluding even the owner 

from using it), it is not an easement but is an interest in immovable 

property. Thus, it has been held that an exclusive right of jalkar,^ or 

an exclusive right to maintain a ferry® on the property of another is 

a right in immovable property and may be acquired by twelve years’ 
user. 

11. Classification of easements. — Easement can be classified 

into — 


1 . 


Aijirmative and negative easements .* 

Affirmative easements are those which entitle the dominant 
owner to make active use of the servient tenement or to do some 
act which in the absence of an easement would be a nuisance 
or a trespass. A negative easement is one which restrains the 


road but is merely entitled to pass with the conveniences to which he has been 
accustomed.) 

( 71)15Suth WR 46 (47) (DB), Rajmanik v. Buttun. (A general right of way 
includes a right to carry marriage and funeral processions.) 

( 73) 20 Suth W R 293 (293) (DB), Lokenatli v. Monmohan. (A general right of 

way, c., a way usable for all purposes includes a way for marriage and funeral 
processions «as well.) 

(137) (rC), Aftorney-Geyveralof Southern Nigeria v. 
John NoU d Co. (Liverpool) Ltd. (Case from Southern Nigeria — Easement to 
take river water includes right to storage.) 

(’04) 28 Bom 428 (431) (DB), Baiichod v. Abdulabhai. 

{ 20) 7 AIR 1920 Bom 233 ^233, 234) (DB), Chiniainanx v. Eatanji. (Right of 
\say of any one kind does not include a right of way of another kind.) 

- - Section 2 (5)— Note 10 

1. See Note 1. 


2. (*23) 10 AIR 1923 Pat 58 (60, 61, 62) (DB), Henry Hill d Co. v. Sheoraj. 

(’34) 21 AIR 1934 Pat 420 (421), Ramhary v. Nidhi Mahanty. (A mere right to 

fish not excluding the rightful owner is a profit a prendre and falls within the 
definition of easement given in S. 2 (6) of the Limitation Act and may be acqui- 
red by twenty years’ uninterrupted enjoyment under S. 26.) 

See (’32) 19 AIR 1932 Cal 300 (302), Krishna v. Lokenath. (AIR 1923 Pat 58 
relied on.)] ’ 

3. See the cases cited in foot-note 2, 

4 . (-23) 10 AIR 1923 Pat 58 (60. 61, 62) (DB), Henry Hill <£■ Co. v. Sheoraj Rai. 
(’17) 4 AIR 1917 Pat 528 (529), Baker v, Ranjit. 

(’32) 19 AIR 1932 Cal 300 (302), Krishna v. Lokenath. (3 Cal L R 509 and 3 Cal 
276 I’eferred to.) 

( <9) 3 Cal D li 509 (510), Lukhimoni v. Koruna Kant. 

(-30) 17 AIR 1930 Mad 679 (680,683), Secretary of Stale v. District Board of 
Tanjore. ' 

( 11) 12 Ind Cas 305 (307, 308) (DB) (Cal), Lokenath v. Jahania Bihi. (Exclusive 
right of fishery is an interest in immovable property.) 

(’77) 3 Cal 276 (279) (DB), Parbutty Nath v. Mudho Parol, 

See also S. 28 Note 5: Art. 39 Note 10 and Arts. 141 and 144 Note 7, 

5. (’20) 7 AIR 1920 Pat 38 (40) (DB), Pardip Singh v. Secretary of State. 

(’ll) 9 Ind Cas 646 (847) (Cal), Abdulv. Hem Chandra. 
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servient owner from exercising an ordinarj' right of ownership 
over his land.^ 


Contiiiitoits ciiid discontiuivous cdfiemeiits 
A continuous easemont is one whose enjoyment is, or may be, 
continual without the act of man. Thus, a right annexed to 
B s house to receive light by the windows without obstruction 
by his neighbour A is a continuous easement, A discontinuous 
easement is one that needs the act of man for its enjoyment, e. { 7 ., 
a right of way.^ 

5. Apparent and non-apparent easements : 

An apparent easement is one the existence of which is sliown 
by some permanent sign which, upon careful inspection by a 
competent person, would be visible to him, e. r;., right of a to 
overhang the eaves of his house over B’s land and the right of 
A to lead water to his land across B’s land by an aqueduct. A 
non-apparent easement is one that has no such sign, e. g., a right 
annexed to As house to provezit B from building on his own lan"d.-^ 

4. Permanent and limited easements : 

A permanent easement is one whicli is acquired for all time; 
while a limited easement is one that will last for a term of years 
or other limited period. The latter cannot be acquired by 
prescription but may be acquired by contract or grant."^ 


12. Growing in, or attached to, or subsisting upon, the 

land of another.” — The legal meaning of the word ‘land’ is not only 

dry land but also land covered by water. Taking land to have tliis 

meaning, ^ fish may properly be said to grow or subsist’ upon it.^ A 

right of fishery on the land of another (not being an exclusive right) 

13 therefore an easement within the meaning of this clause.^ A right 

to take water from a well situated in another man’s land,** the right 

to catch fish in a tidal river by placing stake nets in certain places, 

the right of pasturage over the land of another, are other examples in 

the native of profits a prendre in gross. The right to hunt and to 

appropriate the game is in the nature of the right of fishery and of 
grazing.* 
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Easement 




, - ^ Section 2 (5) — Note 11 

1 . Sweet 8 Law Dictionary, page 303. 

2 . Compare S. 5 of the Easements Act, 1882. 

3 . Compare S. 5 of the Easements Act, 1882. 

4 . Compare S, 6 of the Easements Act, 1882. 

1 ^ . Section 2 (5) — Note 12 

1 . ( 80) 5 Cal 945 (947) (DB), Chundee Churn v. Shib CItunder, 

2 . (’80) 5 Cal 945 (947) (DB), Chundee Churn v. Shib Chunder 
See also Note 10. 


3 See however (*39) 26 AIR 1939 Lah 191 (192), W'alaiti Ham v. I<a\hi Ram 
(Letters Patent appeal from (*391 AIR 1939 Lah 12, W alaiti Ram v. liathu Ram, 
n this case it was held that the right of the residents of a mohalla to take water 
from a certain well cannot be acquired as an easement under S. 26. The decision 
proc^ds on the grounl that there cannot be an easement in gross. It is submit- 
ted that in view of the definition in this clause the decision is open to doubt ) 

A/a/iflra; Bahadur Singh v. Gandauri 
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(6) “Foreign country** means any country other than 
“[India, but includes also the State of Jammu and Kashmir], 

a. For “British India’* the words “India, but includes also any Acceding 
State” were substituted by A. C. A. O., 1948. Later on for “Acceding 
State” the words “Part B State** were substituted by A. O., 1950. Recently, 
for the words “any Part B State” the words “the State of Jammu and 
Kashmir” were substituted by the Part B States (Laws) Act, 3 of 1951, 
S. 3 and Sch. [1-4-1951]. 

Pakistan Adaptation. — In clause (6) the words “Pakistan, but includes 
any Acceding State” were substituted for the words “British India” by, 
(P.) A. C. A. O., 1949. 

(7) “Good faith’’: nothing shall be deemed to be done in 
good faith which is not done with due care and attention. 

1 . “Good faith.” — The following illustrations will bring out 
the meaning of the term “good faith” as defined in this Act : 

(1) A, who had a right to prefer a second appeal against a certain 
decree, applied in revision instead. The revision petition was later 
on converted into a second appeal, but on the date on which this 
was done the time for second appeal had expired. No affidavit was 
filed to show the circumstances which misled the counsel to give 
wrong advice to file a revision instead of a second appeal. It was 
held that the application in revision coaid not be said to have 
been made in good faith. ^ 

(2) Where the case was such that it must have been obvious to anyone 
with ordinary legal knowledge that court-fee should be paid ad 
valorem on the i^roperty, but the legal practitioner paid a fixed 
fee of Rs. 10 on the memorandum of appeal, and after its being 
pointed out by the office, paid the court-fee after the period of 
limitation had expired, it was held that the filing of the appeal 
with a court-fee of Rs. 10 was not done in good faith, and that 
the delay could not be excused under S. 5 of the Act.^ 

(3) A decree on the face of it showed that it was passed by a Subordinate 
Judge’s Court. There had been two petitions in the said Court for 
execution of the decree. Nevertheless the decree-holder filed the 
next execution petition in the Munsif’s Court, and when it was 
returned, re-filed the same in the Court of the Subordinate Judge. 
By that time, however, the time for making such application had 
expired. It was held that the application was nob prosecuted in 
good faith in the Munsif’s Court and that therefore the period 
during which it was so prosecuted could not be excluded under 
S. 14 of the Act, in computing the period of limitation for the 
application.® 

( 4 ) A filed a suit for damages against B, a public officer, and the same 
was dismissed for want of notice to the officer under S. 80 of the 


Section 2 (7) — Note 1 

1 . (*19) 5 AIR 1918 Lah 67 (67) (DB), Resdl Singh v. Shadi, 

2. (*18) 5 AIR 1918 Pat 336 (337) (DB), Jodhan Per shad v. Nanhku Per shad. 

3. (*27) 14 AIR 1927 Pat 256 (256) (DB), Fa lul Jamil v. Helal-ud din. 
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Civil Procedure Code. A thereupon filed another suit against the Section 2 (7) 
same officer after giving the required notice and claimed to exclude Good faith 
from the period of limitation the time taken by the first suit. It 
was held that the first suit was not prosecuted in good faith and 
the time could not be excluded under s. 14 of the Act.^ 

See also the undermentioned cases.® See also s. 14 Note 20. 

(fl) Plaintiff * includes any person from or through Section 2 (8) 

whom a plaintiff derives his right to sue. Plaintiff 

Synopsis 

1. Scope of definition. 6. Shebaits, trustees. hereditary 

2. “Derives his right to sue.’* officers, etc. 

3. Hindu widow and reversioner. 7. Vendor and purchaser. 

4. Hindu widow and son adopted 8. Suit by aurasa son to set aside 

by her. See Note 3. adoption by father. 

5. Whether one reversioner derives 9. Persons suing on same cause of 

his right to sue from another. action. See Notes 1 and 5. 

1. Scope of definition. — This clause defines “plaintiff’ as 
including any person from or through whom the plaintiff derives his 
right to sue. Thus, under Art. 144 (suit for possession of immovable 
property) limitation begins to run from the time when tlie possession 
of the defendant becomes adverse to the “plaintiff.’’ By virtue of 
the definition in this clause, the word “plaintiff” in article 144 will 
include any person from whom the plaintiff' derives his right to sue, 
eo that, if the defendant’s possession becomes adverse to A, and B 
thereafter derives from A the right to sue for possession, limitation 

for the suit by B runs from the date on which the defendant’s posses- 
sion becomes adverse to A. 

Thus, the effect of the definition is that time which runs against 
one person also affects another person who derives his right to sue 
from the former. It will be seen that in such cases the cause of action 
of both the persons is the same. In this view it is clear that the 
definition merely illustrates the general principle that when the ca^ise 
of action for a stiit is the same, limitation begins to run at the same 
time against all persons who are or who may become entitled to sue 
on such cause o f action.^ It is not necessary for the application of this 

4, (’ll) 13 Ind Cas 2G0 (261), Manghan Mai V. Ferjiandez, 

5 . (’48) 35 AIR 1948 Nag 189 (194), Prayagdas v, Indirabai. (Execution appli- 
cation — Omission to set out mode of execution and property to be attached and 
sold— Application not made with due care and attention.) 

(’46) 33 AIR 1946 Pat 301 (303) (DB), Inderdeo v. Deonarayan. (Where decree- 

holder has no less than 3 times allowed his execution application in a wrong 

Court to be dismissed for default, it cannot be said that he has been showing duo 
diligence.) 

(’40) *27 AIR 1940 Bom 5 (9), Brijmohandas v. Sadashiv, (Proceedings contrary 
to a clearly expressed provision of law cannot be regarded as prosecuting another 
civil proceeding in good faith.) 

(1900)22 All 248 (258) (FB), Mathura Singh v. Bhauani Singh. 

Section 2 (8) — Note 1 

1 . ( 19) 6 AIR 1919 Mad 911 (922) (FB), Varamma v. Gopaladasayya. 
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principle that the person suing must have derived his right to sue 
from another. The principle will equally apply where the cause of 
action arises eimultaneously in favour of several persons, so that one 
of them can be said to derive his right to sue from another.^ It is for 
this reason that the word ‘‘includes” has been used indicating that 
the definition of “plaintiff” in this clause is not exhaustive.^ The 
expression “plaintiff” as used in the Act includes, therefore, any person 
who is entitled to sue on the same cause of action, although he may 
not derive his right to sue from him To take an example: k Hindu 
widow takes a son in adoption in 1010. At that time two persons, A 
and B, who are reversioners of the same degree, are the next rever- 
sioners to the estate, and a cause of action accrues simultaneously in 
favour of both of them for a suit for a declaration that the adoption 
is invalid. The period of limitation for such a suit is six years under 
Art. 118 and time begins to run from the date on which the alleged 
adoption becomes known to the plaintiff. The adoption in this case 
becomes known to .A in I9ll and to B in 1920. A does not bring any 
suit to have the adoption declared invalid. B sues in 1924 (within six 
years of the adoption becoming known to him) for a declaration that 
the adoption is invalid. His suit is barred. The reason is that the 
cause of action of both A and B being the same, when time begins to 
run against A in 1911 on the adoption becoming known to him in that 
year, it begins to run against B also. In other words, the knowledge 
of A is sufficient to make limitation run against B also, though the 
article .says tjiat limitation will run from the time when the adoption 
becomes known to the “plaintiff.” This shows that a person in the 
position of A is included within the expression “plaintiff” in the 
article. It will be seen that A is not a person from wliom B derives 
his right to sue. The reason for B being affected by A’s knowledge is 
only that both have the same cause of action. 

Soe also Note 5 below. 


2. “Derives his right to sue.” — The words “right to sue” 
must be interpreted to mean right to seek relief. The question 
whether and when one person derives such a right from another is a 
matter of substantive law. There are three general rules governing the 
question. 

(1) All rights of action and all demands whatsoever existing in favour 

of or against a person at the time of his death, survive to and 
against persons who in law represent his estate. 

(2) All rights of action existing in favour of or against a person in 

respect of any particular interest vested in him are enforceable 
by or against persons who become entitled in any maimer to such 
interest. (See Notes .-s and 7.) 

(3) Where a right of action arises in favour of or against any person in 

a representative capacity, such right may be enforced by or against 

2. (*27) 14 AIR 1927 Mad 216 (216, 217), eelahantamxer v. Chixniu Ammal. 

3. (’18) 5 AIK 1913 Mad 675 (673, 679) (DB), Baja of Paljhat v. Raman U?ini 
(Per Sesbagiid Iyer, J ) 
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any person on whom such representative capacity devolves or by 
or against the person represented.^ (See Notes 5 and 6.) 

There are, however, some exceptions to the first general rule 
mentioned above. Eights intimately connected with the individuality 
of the deceased wdll not survive to his legal representatives. One 
aspect of this exception is expressed by the maxim actio lyer^onalia 
moritur cum persona — a personal right of action dies with the person. 

The said general rule coupled with the exception has been 
recognised by the Legislature in the following enactments dealing 
with particular classes of cases; they may be usefully referred to as 
illustrating the principles applicable to the generality of cases : 

(1) Section 37 of the Indian (Contract Act lays down that promises bind 
the legal representatives of the promisor in the case of the death 
of such promisor, unless a contrary intention ai)pears from the 
contract. Such a contrary intention will be presumed when the 
contract is of a nature involving sp'ecial skill or personal 
confidence, etc. 

(2) Section 306 of the Txidian Succession Act provides that “all demands 
wliatsoever and all rights to prosecute or defend an>' action or 
special proceeding existing in favour of or against a person at the 
time of his decease, survive to and against his executors or adminis- 
trators; except causes of action for defamation, assault as defined 
in the Indian Penal Code, or other personal injuries not causing the 
death of the i^iarty; and except also cases where, after the death of 
the party, the relief sought could not be enjoyed or granting it 
would be nugatory.’* 

3. Hindu widow and reversioner. — A reversioner succeed- 
ing to an estate on the death of a Hindu widow does so not by virtue 
of his heirship to tlie widow but by virtue of his heirship to the last 
full owner. Hence, if any right to sue has accrued to the widow in 
her lifetime, the reversioner cannot derive such right from her as 
her heir. But the question arises whether on any other ground it 
can be held that the reversioner derives such right to sue from the 
widow or is otherwise affected by the limitation that has run against 
the widow. On this question the important point seems to be whether 
the widow can be held to represent the estate fully for purposes of 
limitation. If the widow can be held to represent the estate fully for 
purposes of limitation, any right to sue accruing in her favour would 
accrue not for her benefit alone but also for that of others who w'ould 
eventually become entitled to the estate (though not deriving their 
right to the estate from her), and the reversioner succeeding to the 

A 

estate after her would derive the right to sue from her and would be 
bound by any limitation that has run against her. If, on the other 

Section 2 (8)— Note 2 

I. (’40) 27 AIR 1940 Cal 228 (232), Srxkissen v. Tarachand, (Successor trustee 
derives bis right to sue from his predecessor.) 

(*18) 5 AIR 1918 Mad 464 (468) (DB). Chidambaranatha v. Nallasiva, (Benefi- 
ciary derives his right to sue from trustee.) 
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hand, it be held that the widow does not fully represent the estate for 
purposes of limitation, any right to sue accruing to her would only be 
for her benefit and not for that of others who may succeed to the estate 
after her, and the latter would not derive such right from her. The 
law on the question whether the widow represents the estate fully for 
purposes of limitation has undergone a change from what it was under 
the Limitation Act of 1859 and prior to that Act. 

The Act of 1859 did not contain any provision corresponding to 
the present article 141. Under that Act, limitation for a suit for 
possession of immovable property by a reversioner succeeding to an 
estate on the death of a Hindu widow was governed by the residuary 
provision contained in section i, clause 12, which corresponds to 
article 144 of the present Act. The starting point of limitation under 
this clause was the date of the cause of action. Where the adverse 
possession of the defendant had commenced during the lifetime of the 
widow, the question would have been whether the cause of action for 
a suit by the reversioner was the same as that of the widow or 
whether he had a fresh cause of action on his succeeding to the estate. 
On this question it was held that the widow fully represented the 
estate and that the reversioner who succeeded to the estate on her 
death only derived his right to sue from her and did not get a fresh 
right to sue on the widow’s death So, it was held that the reversioner 
was bound to sue within the period of limitation calculated from the 
date of the accrual of the cause of action in favour of the widow and 
was not entitled to a fresh starting point of limitation on her death. ^ 
But where the possession of the defendant originated in an invalid 
alienation by the widow, it was held that his fossession became 
unlawful only on the death of the widow and therefore the cause of 
action for a suit for possession against him arose only on the death of 
the widow. 

On another aspect of the same theory of the representation of the 
estate by the widow, it was held that a decree passed against a widow 
in her capacity as representing the estate ‘would, in the absence of 
fraud or collusion, bind the reversioner in the same manner and to the 
same extent as if he was a party to the decree.® 

Under these circumstances, article 142 of Act IX of 1871 was enacted 
and it was enlarged and repeated in the Acts of 1877 and 1908 as 
article 141. This article gives the reversioner entitled to possession of 
immovable property on the death of a Hindu or Muhammadan female, 
twelve years from the death of the female within which to bring his 
suit for possession. Under this article, therefore, where a stranger is 

Section 2 (8) — Note 3 

1, (’75) 23 Suth W R 214 (216) (P C), Amritolal v. Rajojieekant. 

(’G8) 9 Suth W R 505 {pO^\(F'B)t..Nobin Chunder ^xlssur Ghunder,._ 

(’90) 13 Mad 512 (515), Samhasiva v. Ha^hava. 

2. (^90) 13 Mad 512 (515), Scimbasiva v. Bajhava, 

*69) 5 Mad H C R 428 (431), Atchamvia v. Sid^barayadu, 

-3. (1.865) 2 Suth W R 31 (37) (PC), Katama Natchiar v. Srimut Bajali Moottoch 
vijaya Banganatha Bodha. 
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in aclvei'se possession of immovable property to which a reversioner 
succeeds on the death of a Hindu female heir, the reversioner is 
entitled to sue for possession within a period of twelve years from the 
death of the female heir, in all cases irrespective of the question 
whether the possession of the defendant originated in an alienation 
by the female heir or not.** Even in cases where the adverse possession 
has continued for the full period of twelve years during the lifetime 
of the widow and her right to the property has been extinguished 
thereby, the revei*sioner will have a period of twelve years from tlio 
date of the widow’s death within which to bring his suit, the bar of 
the widow’s right not affecting the right of the reversioner.'*^ 


The question arises whether in cases not falling within the 
purview of article 141 the old theory of the representation of the 
estate by the widow still holds good. In other words, the question is 
whether in cases not governed by article 141 the reversioner or otlier 
])ersoa becoming entitled to the estate which was previously vested in 
the widow is affected by limitation that has run against the widow or 
whether such reversioner or other person obtains a fresii right to sue 
on his succession to the estate. It lias been Iield that even in cases nut 
falling within the piirview of article 141, limitation against a widow 
would not affect the person who subsequently becomes entitled to the 
estate.^ Thus, it has been held that the cause of action for a suit by 
the reversioner for the recovery of moveables (to which article 141 will 
not apply) arises on the death of the widow and not before, and that 
limitation for such suit runs only from the date of the widow’s death.’’ 
Similarly, where a widow adopts a son and the latter thcrcup-on 
becomes entitled to the estate, it has been held that he will not bo 
affected by adverse possession against the widow prior to the adoptioji 
and that limitation for a suit for possession by him would commence 
to run only from the time of his adoption, notwithstanding that 
article 141 does not apply to such cases. ^ 
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4. See cases cited in Article 141 Note 13. 

4a. (’*29) IG AIR l->*29 P C 16G (170) (P C), Jag<fo Bai v. Utiava Lai. 

(’99) 23 Bom 725 (73G) (PC', Iiu7Lchordas v. Parvati, 

(*83) 9 Cal 934 (937) (FB), SrinatJi Kur v, Prosunno Kumar. 

[But see (’28) 15 AIR 1928 Cal 670 (G72), Aurabi^ido Nath v. Mouoi ama (Not 
good law.)] 

5. Sec cases cited in foot-notes (G) and (7) below, 

6. (’99) 23 Bom 725 (73G) (PC), Runcliorda'i v. Parvati, , 

(’22) 9 AIR 1922 Gal 321 (328) (DB), Praiuatha Nath v. Bhulan MohaUf (23 Bom 

725 (PC) followed.) 

[But see {’28J 15 AIR 1928 Cal G70 (674) Atirahiudo Nath v. Monorama (Not 
good law.)] 

See also Article 120 Note 12. 

7. (’05) 2 Cal L Jour 87 Hare}cCliandv.\Bejoy Chand. (Per Mukherjee, J.) 

(’15) 2 AIR 1915 Mad 539 (5t0), Vejikataratjiani v. Venkaiaramiah. (Applying 

the general principle that until plaintiff’s right to immediate possession accrues 
his right to possession is not barred.) 

(’03) 26 iMad 143tl47) (DB), Sreeraniulu v. Krisfamma, 

('21) 8 AIR 1921 Nag 111 (111) (DB), Sitaraui v. Rajaram, ((’83) 13 Bom 160 
Padajira v. Ramrao distinguished.) 
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The view upon which the ahoye decisions proceed is that the 
widow does not represent the estate for purposes of limitation and 
that the reversioner or other person who becomes entitled to the estate 
subsequently is not a person who derives any right to sue from her.® 
The alterations made in the Act of 1871 and the later Acts have been 
taken to indicate a general scheme on the part of the Legislature to 
assimilate, for purposes of limitation, the position of a Hindu female 
heir to that of a life tenant and that of a reversioner to that of a 
remainderman succeeding to the estate on the termination of the 
life-tenure. Just as adverse possession against a life-tenant will not 
affect tlie remainderman subsequently obtaining the estate, so it has been 
held that adverse possession against a Hindu female heir will not affect 
the reversioner or other person succeeding to the estate subsequently.® 
Article 141, in this view, merely gives legislative embodiment to a 
general principle, so that even in cases not coming within its express 
provisions, the same principle is applicable and limitation against the 
reversioner or other person succeeding to the estate cannot run before 
the estate vests in him. 

But as regards decrees passed against a widow, the old view that 
such decrees bind the reversioner in the absence of fraud or collusion 
is still good law.^'^ Even if the decree against the widow was based on 
limitation it will bind the reversioner,^^ although as already seen, in 
the absence of such a decree the reversioner will not be affected by the 
limitation that has run against the widow. See also Art. 141 Note 13. 

4. Hindu widow and son adopted by her. — S.ee Note 3 above. 

5. Whether one reversioner derives his right to sue 
from another. — A Hindu reversioner who succeeds to an estate on 
the death of a widow derives his right from the last full owner and not 
from any other ro.versioner. But any cause of action that may accrue 
in favour of a reversioner during the lifetime of the widow, such as 
the cause of action for a suit to set aside an alienation or an adoption 

(1900) 2 Bom L B 411 (414) (DB), Hari v. Waiiiayi. (19 Bom 809, followed.) 

(’95) 19 Bom 609 (816) (DB), Moro v. Bala ji. 

See also S. 9 Note 10, Art 141 Note 7 and Arts. 142 and 144 Note 83. 

8. See cases cited in foot-notes (6) and (7) above, 

[But see (’35) 22 AIR 1935 Bom 420 (421), Mariyayya v. Chayivirangojida. 
(Widow adopting sou — Son suing for arrears of rent accumulated under lease 
executed by widow prior to adoption — Assumed that the sou sues on the same 
cause of action and held that the suit was time-barred — Submitted that the 
assumption underlying the decision is not correct, though the decision itself is 

correct The proper ground for rejecting the suit in such cases is that the 

adopted son has no right to -sue for the arrears, such ri^it being the widow’s 
personal right and not forming part of the estate — In this view the decision 
does not militate against the general principle stated above, viz., that the 
adopted son or reversioner gets an independent cause of action to sue for the 
estate, on the estate falling in possession.)} 

9« See cases cited in foot-notes (6) and (7) above. 

10. (’25) 12 AIR 1925 P G 249 (251) (PC), Vaithialinga v. Srira7}.gath Anni, 

(’29) 16 AIR 1929 P C 166 (170) (PC). Jaggo v. Vtsava hah 

11. See cases cited iu foot-note (10) above. 
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by the widow, accrues to such reversioner in a representative capacity, 
The basis of such a suit is the common apprehended danger to the 
inheritance, and hence there is only one cause of action accruing in 
a representative capacity for the benefit of the entire reversionary 
body. Each of the reversioners entitled to sue has not an independant 
cause of action. Hence, where a cause of action arises in favour of 
a reversioner in his representative capacity, the same ca\ise of action 
applies to any other reversioner who may become entitled to sue in 
respect of the same matter.^ 

Illustration. 

S died leaving a widow and two daughters. The widow took one D in adoption. 
The daughters though aware of the adoption from the time when it was made did 
not sue to set aside the adoption within the period of six years allowed under 
Art. 118. Subsquently, P, a son of one of the daughters sued to set aside the 
adoption. It was held that the suit was barred, the reason being that the daughters 
as the immediate reversiouei's represented the inheritance and that P sued ou 
the same cause of action as bad accrued in favour of the daughters.^ 

See also Note l above. 


6. Shebaits, trustees, hereditary officers, etc. — Wliere a 
right to sue accrues in favour of a person in a representative capacity, 
the right would be derived by any person on whom the representative 
capacity devolves afterwards. On this principle, where adverse posses- 
sion begins against the shebait of the idol or the trustee of a temple or 
other religious endowment, the successor of such shebait will be affected 
by such adverse possession and will not have a fresh right to sue or a 
fresh starting point of limitation from the date of his accession to 
office.^ The same principle applies to holders of hereditary ofiices like 


Section 2 (8) — Note 5 

1. C38) 25 AIR 1938 Pat 510 (510, 511), Deebal v. Moti. 

(’19) 6 AIR 1919 Mad 911 (920) (FB), Parama v. Gopala. 

(’22) 9 AIR 1922 AH 301 (309) (FB), Kesko Prasad v. Shiva Prasad. 

(’90) 14 Bom 512 (515, 516) (DB), Chhaganrani v. Motigavari. 

(*02) 4 Bom L R 893 (908), Janinabai v. Dharsey. (14 Bom 512 followed.) 

(’25) 12 AIR 1925 Lah 654 (656) (DB). Chirag Din v. Abdullah, 

(*01) 24 Mad 405 (407) (DB), Ayyadorai v. Solai Ammal. 

(’26) 13 AIR 1926 Mad 1123 (1123), Sidiareddy v. Dera Jarama Reddy. (But 

the case of aurasa son challeuging adoptioji is different from that of re- 
versioners.) 

(’36) 23 AIR 1936 Lah G52 (654) (DB), Rameshwar v. Garipati, (On the death of 
a reversioner-plaintiff pending suit, the right to sue survives to the next pre- 
sumptive reversioner.) 


(*15) 2 AIR 1915 P G 124 (125, 126) (PC), Venkatanaragana v. Siibbammal. (Do ) 
{.See aiso (’25) 12 AIR 1925 PC 249 (2o^) (VGlVaithialinga'w . Srirangath .Inni ] 
2 (01) 24 Mad 405 (407) (DB), Ayyadorai v. Solai Ammal. (It is said in this case 
that P “claims through or from” the daughters. It is submitted that though P’s 
suit is barred as being based on the same cause of action as accrued in favour of 
the daughters, “lie cannot be held to claim through or from them as one re- 
versioner does not derive his right from the other.) 

( 81) 1881 All \V N 83 (83), Gopi Kath v. Sri Karain. 

See also Art. 118 Note 8. 


bection 2 (8) U 

1. (1900) 23 JIad 271 (280, 281) (PC), Gnanasamhanda Pandara Sannadhi v 
Velu Pandaram. 

no) 37 Cal 885 (894) (PC), Damodar v. Lakhan. 
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Promissory Note 


vatandars in the Bombay Presidency, etc.^ See also s. IS Note 27 and 
Arts. 142 and 144 Note 49. 

7. Vendor and purchaser — Where A sells to B property which 

belongs to him but of which c is in adverse possession, B derives his 

right to sue from. A and will be affected by the limitation that has 
run against A.' 

Illustration. 

The Governmeut sells to .1 certain lands to which they are entitled. At the 
time of the sale li’.s in ix)ssessiou of the lauds adversely to the Government. In 
calculating the i^eriod of limitation for a suit by A, the purchaser, for possession 
of the land, the period for which i? has been in adverse fX) session against the 
Government must be taken into account.2 ^ 

8. Suit by aurasa son to set aside adoption by father 

An aurasa son as a person whose chances of inheritance are affected 
has an inclependaiit right to challenge an adoption made by his father 
and such riglit is quite different from any right which the father 
himself may have to set aside the adoption. Hence, the son suing on 
his independent cause of action is not affected by the fact that his 
father has not sued within the period of limitation prescribed.^ 

9. Persons suing on the same cause of action.— See Notes 1 and 5 aljove. 

( 9 ) “Promissory note” means any instrument whereby 
the maker engages absolutely to pay a specified some of 
money to another at a time therein limited, or on demand, 
or at sight. 

(’05) *^8 iSIad 197 (201) (DB), JagaiinatJi v. Rama Dass, 

(’96) 23 Cal 536 (545) (DB), Nihnony Singh v, Jagabandhu. 

(’18) 5 AIK 1918 ^lad 675 (676, 677. 679) (DB), Rijah of Rahjhat v. Raman 
I'yini. (Sthaiii of Malabar Devaswom.) 

(’12) 16 Ind Gas 927 (928) (DB) (Cal), Madhu Sudan v. Hadhila Prosad. 

(’12) 14 Ind Cas 142 (144) (DB) (Cal), Jharula Das v. Jalandhar Thaknr. 

2. (’04) 7 Bom L K 135 (137) fDB), Rama v. Shamrao. (Vatandar.) 

(’31) 18 AIK 1931 Bom 24 (27) (DB), Taka v. Gann. (Do.) 

(’85) 9 Bom 198 (212) (FBI, Radhahai v. Ananirav. (Do.) 

(1900) 10 ^lad L Jour 114 (115) (DB), Veerabudhra v. ^'clla^lki Veyikatadri. 
(Karmim — 9 Bom 198 followed.) 

[But see (’95) 10 C P L K 78 (79), Seetharam v. Rambhaoo. (Predecessor in 
office is not a “person from or through whom a plaintiff derives his title to 
sue.”] 

See also S. 9 Note 10; Art. 124 Note 15. 

Section 2 (8) — Note 7 

1 . (’21) 11 AIR 1924 Cal 394 (394) (DB), Annada Mohan v. Kuia. 

(’26) 13 AIR 1926 Mad 1155 (1157) (DB), Venkata v. Makka Venkit. 

[See also (’38) 25 AIR 1938 Lah 437 (439) (DB), Ishar Das v. Rallia Ram. 
(Execution purchaser of plaiutifl’s interest is bound by same 2 )eriod of 
limitation.)] ^ 

2. (’24) 11 AIR 1924 Cal 394 (394) (DB), Annada Mohan v. Kina. (But the 
purchaser will not be entitled to the 60 years’ period of limitation under Art. 
149 as the suit is not by or on behalf of the Government.) 

(’26) 13 AIR 1926 Mad 1155 (1157) (DB), Venkata v. Makka Venku (Do.) 

See also Article 149 Note 7. 

Section 2 (8) — Note 8 

1 . (’26) 13 AIR 1926 Mad 1123 (1123), Siddareddy v. Deva Jayarami, 
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1- * Promissory note.*’ — A “promissory note*’ is defined in the 
Negotiable Instruments Act, xxvi of J88i, 3. 4, as — 

**an instrument in writing (not being a bank-note or a curreney-note) con- 
taining an uucouditional undertaking,- signed by the maker, to pay a oertaisi 
sum of money only to, or to the order of, a certain person, or to the bearer 
of the instrument.” 

Under the Indian Stamp Act, ir of 1899, a promissory note is 
defined as meaning a promissory note as defined by the Negoliiiblo 
Instruments Act, and as including also “a note promising t!io paymout 
of any sum of money out of any particular fund wliich may or may 
not bo/ivailahle, or upon any condition or contintjency irJiich may or 
may not he performed or happen/' 

The said definitions arc, however, applicable in constniingtho.se 
Acts only and are not applicable to a coftstriictiou of the Limitation 
Act, winch must be guided by the definition gave in this clause.^'* 

Where A executed a note to B in these terms, namely. “The 
amount due to you is lls. 1000. You being now a minor. 1 shall pay 
you in cash the whole sum of Bs. 1000 whenevei' you demand it, after 
attaining your majority,” it was held that it was a promissory note 
within the meaning of this definition, and that it was payable after 
actual demand by the creditor after attaining majority.^ 

A Government war-bond payable at a particular i)bice is also 
a promissory note within the meaning of this definition.*^ 


2. Specified sum of money. — Where an amount due under an 
instrument including interest can be found out from tlic instrument 
itself without any extraneous aid, it is a specified sum of money 
within the meaning of this clause, even though a little calculation 
may be necessary.^ 

(9A) “India” means the territory of India excluding the 
State of Jammu and Kashmir : 

a. Substituted by the Part B Sfcate3(Baw-) A';t, 3 of 19ol, S. 3 and Sch. [1-4 1051 ] 
for clause (9A) inserted by A. O., 1950 which was :ih follows; (9A) ‘States’ 
means all the territorie.s for the time being comprised witliin Part A 
States and Pari C States”. 


Section 2 (9) 

Promissory note 


Section 2 (9A) 

India 


(lO) “Suit” does not include an appeal or an application. 

1. “Suit.” — The word “suit” has not been defined in the Act. 
This clause merely says that a “suit” does not include an ax)peal or 
an application. It has been held, however, that the term ought to be 
confined to such proceedings as, under that description, are directly 


Section 2 (10) 

Suit 


Section 2 (9) — Note 1 

la. (’47) 1947 Mar L R (Civ.) 94 (97) (DB), LachJirian v. Karansee. 

1. (’93) 3 ^lad L Jour 199 (200) (DB), ICutliassan v. Supyi. 

2. (*33) 20 AIR 1933 Mad 376 (377, 378) (DB), Secretary of State v. Kunhi 
Krishna. (Under Negotiable Instruments Act also.) 

Section 2 (9) — Note 2 

1. (’47) 1947 Mar L R (Civ.) 94 (97) (DB), Lachhman y. Karansee. (An instru- 
ment does not cease to be a promissory note merely because it contains a stipula- 
tion for payment of interest.)] 
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Section 2 (10) 

Suit 


dealt with by the Code of Civil Procedure, or such as, by the operation 
of the particular Acts which regulate them, are treated as suits,^ 

Under the Code of Civil Procedure, a suit is any x^roeeeding 
which is instituted by the presentation of a plaint.^ For an illustra- 
tion of a proceeding which, by the operation of a particular Act, is 
treated as a suit, reference may be made to the Indian Succession 
Act, XXXIX of 1925. section 295. 

A proceeding, therefore, which does not commence with the 
presentation of a plaint and which is not treated as a suit under any 
other Act is not a “suit*’ for the purposes of the Limitation Act. 

Since by the definition a “suit” does not include an application,® 
it follows that the proceedings specified below are not “suits” ; 

(1) An application for exec^ion of a decree,^ 

(2) An application under S. 214 of the Indian Companies Act, vi of 

1882;® but an application under sub-s. (3) of S. 235 of the Act of 
1913 (which corresponds to S. 214 above) was treated as a suit.® 
Sub-section (3) to S. 235 has however been repealed by Amending 
Act, XXII of 1936. (See also Article 36 Note'l.) 

(3) A claim against a company in voluntary liquidation made by a 

proceeding not instituted by the presentation of a plaint/ 

(4) An application under o. 9, R. 13, Civil Procedure &)de.® 

(5) An application under Para. 20, Sch. Ii, Civil Procedure Code.® 

The word “suit” does not include an appeal}^ But, the definition 

will only apply “unless there is anything repugnant in the subject or 

Section 2 (10) — Note 1 

1. (’95) 22 Cal 943 (946), M, M. iraf/cnis v. xV. Fox, 

2. (’33) 20 AIR 1933 P C 63 (64) (PC), Hans Raj v. Dehra Dun Mussoo7ie Elec- 
hie Ti'a^nway Co. Ltd. 

[See (’27) 14 AIR 1927 Cal 281 (282, 283) (DB), Pran Kumar v. Darpahari Pal, 
(Proceedings for grant of probate which are contested come within meaning of 
word “suit” in Letters Patent (Calcutta), Clause 13.)] 

3. (’77) 2 Cal 336 (339, 340) (FB), Dlionessur v. Roy Gooder, (Distinguishing (*68) 

9 Suth W R 402, Hurro Chu7ider v, Shoorodhonee^ a case under Code of 1859 
under which application for ascertainment of mesne profits was held to be a suit 
within meaning of S, 14.) 

(’23) 10 AIR 1923 Pat 88 (88) (DB), Chayidrika v. Ramkuer, 

4. (’75) 1 All 97 (101) (FB), Jiicayi Singh v. Saryiani Singh, (Under Limitation 
Act, 1859, however, word “suit” may include application.) 

(’75) 2 Cal 336 (339, 340) (FB), Dhonessur v. Roy Gooder (Do.) 

5. (’96) 19 Mad 149 (150) (DB), Ra7na.stva7ni v. Streerainulu. 

(’95) 18 All 12 (15) (DB), Conyiel v. Himalaya Bayik. 

6. (’23) 10 AIR 1923 Lah 58 (59) (DB), Bayik of Multan Lid. v. Hukum Chand, 

7. (’33) 20 AIR 1933 I*. C. 63 (64) (PC), Hayisraj Guiita v. Dehra Dim Mussoorie 
Electric Tramioay Co. Ltd. (Application under S. 186, Companies Act, 1913.) 

8. (’23) 10 AIR 1923 Pat 88 (68) (DB), Chandrika v. Ram Kuer. 

9. (’23) Id AIR 1923 Rang 226 (226, 227) (DB), Ma Thein Tin Maung Ba 
Than. (Fact that application is numbered and registered as suit does not convert 
it into suit for puiposes of limitatioyi,) 

[But see (’23) 10 AIR 1923 Oudh 91 (92, 93), Sheo Dull v. Bishunath Singh,'] 

10. (’98) 22 Bom 612 (617) (DB), A (Husband) v. B (Wife), (Case under Indian 
Divorce Act,. 1869.) 
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context.’* As has been seen already, (see Note “Definitions — General’*) 
the context of 9. 31 (now repealed) shows that the word "suit” in that 
section included an appeal. ' 

Where a suit consists of several independent claims which can 
be split up, it must, as regards each of such claims, be regarded as a 
separate suit for the purpose of applying the articles of the Act.^^ 
Thus, where a suit is for the price of medicines supplied and for fees 
for medical attendance, the former claim will be governed by Art. 0-2 
and the latter by Art. 

See also section 3 Note 4, 


(//) “Trustee** does not include a benamidar, a mortgagee 
remaining in possession after the mortgage has been satisfied, 
or a wrong-doer in possession without title. 


Synopsis 

1. Trust, meaning of. 

2. Benamidar. 

3. Mortgagee in possession after satisfaction of mortgage. 

4. “Wrong doer in possession without title.” 


1. Trust, meaning of. — A “trust” in English law is “simply 
^confidence's reposed either expressly or impliedly in a person (hence 
called the trustee), for the benefit of another (hence called the cestui 
que trusty or beneficiary), not, however, issuing out of real or personal 
property, but as a collateral incident accompanying it, annexed in 
privity to (i. e. commensurate with) the interest in such property^ 
and also to the person touching such interest, for the accomplishment 
of which confidence the cestui que triist or beneficiary has his remedy 
in equity only.”^ The same idea may be expressed in a simpler way in 
the language of the Indian Trusts Act, ii of 1882, by defining a “trust” 
an obligation annexed to the oivnership of property and arisimj out 
of a confidence reposed in and accepted by the owner, or declared and 
accepted by him, for the benefit of another, or of another and the owner. 

A trust, under the English law, may be created expressly by a 
declaration by the authoi- of the trust in which case it is called an 


11. (’31) 18 AIU 1931 Lah 309 (310) (DB), Bhivii Mai ct So7is v. Rahaiai Ullali. 

(Agreement between A and B for purchase of three car.s B paying some 

earnest money and taking delivery of one car — Contract broken, but B neither 
returning car nor making further payment — Suit by .1 for balance of price of 
one car and for compensation for breach is governed by Art. 52 and Art. 115 
respectively.) 

(’22) 9 AIR 1922 Lah 198 (199) (FB), Mahomed Ghasita v. Sira juddin. 

(*31) 18 AIR 1931 All 752 (753) (DB), Baroda Kant v. Court of Wards, Baraoyi 
Estate. 

See also Art. 52 Note G and S. 3 Note 4. 

« 

12. (’31) 18 AIR 1931 All 752 (753) (DB), Baroda Ka^it v. Court of Wards, 
Baraon Estate. 


Section 2 (11) — Note 1 

1 . Wharton’s Law Lexicon, 14th Edn., page 1014. 

See also Halsbury’s Laws of England (1914), Vol. 28, pages 5, 6^ 7. 
Lewin on Trusts, 12th Edn., pages 11 and 12. 


Section 2 (10) 

Suit 


Section 2 (11) 

Trustee 
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Section 2(11) 

T rustee 


expicss irufyt,'^ or ifc may be created by the operation of law in which 
case it is called varioasly, constructive, resulting, or implied trust.® 

The Indian Trusts Act, 4882, confines the word “trust” to what 
would be express trusts under the English law,^ the constructive, 
losulting and implied trusts, under that law, being merely regarded as 
ohlujatwns in the nature of trusts and not as trusts at all.® This 
does not seem to be so under this Act. The fact that the definition of 
trustee in this clause excludes only certain specified persons who 
would be constructive trustees under the English law, seems to show 
that the word trust has been used in this Act in the wider sense in 
\Yhicli it is used in the English law*. It will thus cover all the obliga- 
tions in the nature of trusts, though they are not “trusts” in the 
strict sense of the term. Thus, a guardian appointed under the 
Guardians and Wards Act has been held to be a trustee within the 
meaning of this clause though lie is not a trustee in the sense of the 
term as defined in S. 3, Trusts Act, 1882.® 

2. Benamidar. — Where A purchases property with his own 
money but in the name of n, or where A transfers his property to B 
without intending to benefit B, the purchase or transfer, as the case 
may be, is a henami transaction and B is a benamidar. Under S. 82, 
Indian Trusts Act, 1882, B must hold the property for the benefit of A, 
and this obligation is described as being in the nature of a trust. In 
Mt. Bihis Kunu'ar v. Deoraj Ranjit Singh f their Lordships of the 
Privy Council observed that a henami transaction is a dealing that 
has a curious resemblance to the doctrine of English law’^ that the trust 
of the legal estate I’csults to the man who pays the pux'chase money 
and tliis again follows the analogy of the Common law that where a 
feofi'mont is made without consideration, the use results to the feoffor. 
Thus, a benamidar would be a constructive trustee under the English 
law. The definition, how'ever, specifically states that a benamidar is 
not to bo regarded as a “trustee” for the purposes of the Limitation Act. 

2. Wharton’s Law Lexicon, 14th Edn., page 1014. 

Snell’s Principles of Equity, 12th Edn., page 52. 

Ha)sbury’s Laws of England (1914), Vol. 28, page 7. 

Lewin on Trusts, 12th Edn., page 1125. 

3 . Wharton’s Law Lexicon 14 Edn., page 1014. 

Siicll s Principles of Equity, 12th Edn., ixige 127. (A constructive trust is a trust 
whioli is raised by construction of equity, without reference to and irrespective 
of any intention of the parties, eitlier expressed or presumed.) 

Haisbury’s Laws of England (1914), Vol. 28, page 7. 

Lewin on Trusts. 12th Edn.. jiagc 1125. 

4 . See Sections 3 and 5, Trusts Act, 1882. 

5. (’29) IG AIK 1929 Nag 298(302), iTam ishanUar v. Ibrahim AH. (SeeChapter 9, 
Tl■u^.ts Act.) 

(’25) 12 AIK 1925 Kang 289 (290) (DB), .Va Thein :May v. V Po Kin, 

\_See f’98) 1898 Bom P J 380 (38G) (DB), Atlima v. MurarL 
(’21) 8 .\1R 1921 Mad 125 (125), Iiajestcara Doraiv. Ponnusami Tevar.^ 

See also Pollock and Mulla’s Indian Contract Act, 4th Edn., page 848. 

6. (’49) 30 AIK 1949 Nag (CN 94) 235 (240) (DB), Mirabai v. Kaushalyabai. 

Section 2 (11) — Note 2 

1 . (’15) 2 AIR 1915 P C 96 (97) (PC), Bilas v. Deoraj. 
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3. Mortgagee in possession after satisfaction of mortgage, 

— A mortgagee remaining in possession after the inoi tgage lias been 
satisfied is in the possession of a constructive trustee for the mortgagor.^ 
He is however, under this clause, not a “trustee'* for the purposes of 
the Limitation Act.^ 

4. Wrong-doer in possession without title. ” In 

Viziaramarazu v. Secretary of *Statef a case before the passing of 
the Indian Trusts Act, 1882, Turner, C. J., observed as follows : 

“It is not every unlawful entry on, or continuance in, i?ossession that creatai 
a constructive trust. It is clitiicult to bring within tlie compass of a definition the 
principle by which the Courts have been guided in forcing Jiduciary obligations 
on the consciences of wrongdoers by operation of law; but it may be asserted that 
the wrongful invasion or continuance in ixissession of a stranger, whether with or 
without knowledge of the infirmity of his title, will not make the wroiigdoer a 
constructive trustee unless he has been admitted into possession by u trustee so 
as to be affected with notice of the trust.” 


Under S. 94, Indian Ti’usts Act, 1882, the position of a wrongdoer 
in possession without title would appear to be tliat of u peison whose 
obligation is in the “nature of a trust.” See illustration (b) to that 
section. The Limitation Act, however, expressly lays down that sucli 
a poison is not a “trustee” for its purposes.^ 


Section 2 (11) — Note 3 

1. See Halsbury’s I.aws of England (1912), Vol. 21, page 810. 

2. See (’68) 9 Suth W K civ 187 (1S9) fFB), Babiilall v. Jamal d/i//. (Code of 1850.) 

See also S 10 Note 14. 

Section 2 (11) — Note 4 

1 . (*82) 5 Mad 91 (105) (Fl»). (Dejision confirmed by the I’rivy Council in (’85) 8 
Mad 525 (PC), ViHara}nara-u v. Secy, of State, hut without reference to obser- 
vations cited.) 

2. (’45) 32 AIK 1945 Sind 57 (69) (DB), Shamdas v. (htnniilih Si)igh. [A tros- 
l)asser ah initio cannot he said to be a trustee within the meaning of S. 10 ; (’82) 
0 Mad 91 (FB), yarendra v. Secy, of State, (’35) 22 AIR 1935 Mad 483, Maui- 
kavimal v. Muruyaj / a, licl. on.] 


Section 2(11) 

T rustee 
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PART II. 

Limitation of Suits Appeals and Applications. 


3.* Subject to the provisions contained in sections 4 to 

Dismissal ot suit etc., ^5 (inclusive), every suit instituted, 
instituted, etc., after appeal preferred, and application made^ 
period oi limitation. after the period of limitation prescribed 

therefor by the first schedule shall be dismissed, although 
limitation has not been set up as a defence. 


Explanation — A suit is instituted, in ordinary cases, when 
the plaint is presented to the proper officer ; in the case of a 
pauper, when his application for leave to sue as a pauper is 
made; and, in the case of a claim against a company which is 
being wound up by the Court, when the claimant first sends 
in his claim to the official liquidator. 


• Act of 1877 : S. 4. 

4. Subject lo the provisions contained in* sections five to twenty-five {inclu- 
sive). every suit instituted, appeal presented and 
Dismissal of suits etc.., application made after the period of limitation 
instituted, etc,, after prescribed therefor by the second schedule hereto 
period of liyniiatioyi. annexed, shall be dismissed, although limitation 

ha.« not been set up as a defence. 

Explanatioyi. — A suit is instituted, in ordinary cases, when the plaint is 
presented to the proper officer ; in the case of a pauper, when his application for 
leave to sue as a pauper is filed ; and in the case of a claim against a company 
which is being wound up by the Court, when the claimant first sends in bis claim 
to the official liquidator. 

lllustratioyis^ 

(a) A suit is instituted after the prescribed period of limitation. Limitation 
is not set up as a defence, and judgment is given for the plaintiff. The defendant 
appeals. The Appellate Court must dismiss the suit. 

(b) An appeal presented after the prescribed period is admitted and regis- 
tered. The appeal shall, nevertheless, be dismissed. 


Act of 1871 : S. 4. 
Same as S. 4 of Act of 1877, 


Act of 1859 : S. 1. 

1. Xo suit shall be maintained in any Court of Judicature within any part 

of the British territories in India in which this Act 
Limitatioyi oj suits, shall be in force unless the same is instituted within 

the period of limitation hereinafter made applicable to 
a suit of that nature, any law or regulation to the contrary notwithstanding. 
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Synopsis 


1, Legislative changes. 

Scope of the section. 

3. ‘‘Subject to the provisions of 

Sections 4 to 25.” 

3a. Extension of limitation incase 
of suits by displaced persons. 

4. “Suit,” meaning of. 

5. Institution of suit, what consti- 

tutes. 

6. Appeal, when preferred. 

7. Application, when made. 

8. “Period of limitation prescribed 

therefor by the first schedule.” 

8a. Special or local law — Appli- 
cability of S. 3 — See notes on 
S. 29. 

9. “Shall be dismissed.” 

10. “Although limitation has not 
been set up as a defence.” 

^ly Explanation to the section. See 
Notes 4 and 5. 

12. Pauper proceedings and lim'ta- 

tion. 

13. Company in liquidation — Pro- 

ceedings by or against. 

14. Limitation bars re medy but does 

not destroy right. 

15^ Limitation does not bar defence, 

(l^ Duty of Court to raise and de- 
'' cide question of limitation. 

17. New plea as to limitation. 

18. Duty of appellate Court under 

this section. 

19. Res judicata and plea of limita- 

tion. 

20. Consent decree for time-barred 

claim. 

21. Admission on point of limitation 

— Effect. 

22. Abandonment of plea of limita- 
• tion. See Note 17. 


23. 

24. 

25. 

26. 


27 . 

28. 

29. 

30. 

31. 

32. 


! 33. 
33a 

35. 

36. 

37. 

38. 

39. 

41. 

42. 


43. 


44. 


Waiver of plea of limitation. 

Contract or custom cannot over- 
ride the statute. 

Estoppel against pleading limi- 
tation. 

Proceedings to which section 
applies. 

Applicability of Act to arbitra- 
tion proceedings. 

Inherent power and limitation. 

Srt-off and counter-claim — 
Limitation. 

Insolvency proceedings and 
limitation. 

Plea of exemption from limita- 
tion. 

Limitation only applies to insti- 
tution of proceedings, not their 
continuation. 

Amendment of plaint, etc. 

Conversion of proceedings. 

Withdrawal of suit and institu- 
tion of fresh suit. 

Rejection of plaint. 

Summary rejection of appeal. 

Effect of non-compliance with 
section. 

Onus of proof. 

Plei of limitation, if technical. 

Delay in filing suit. 

Concurrent remedies, limitation 
for. 

High Court, if can make rules 
inconsistent with provisions of 
the Act. See .\IR Commentaries 
on the Code of Civil Procedure 5th 
(1950) Edn., S. 122, N. 3. 

Revision, if lies on question of 
limitation. 

Review, if lies on question of 
limitation. 


Topic Indicator, 


Acts of Court S 210 mota - No limitation. 
See Note 26. 

Companies Act. S. 186 - Api>lication 
under — Not a suit. See Notes 4 and 26. 

Consent of parties. See Note 24. 

Crown— Not exempt. See Note 3. 

Decree passed in Native State — Execu- 
tion in British India —This Act applies. 
See Note 8. 

Defendant in jail— Plaintiff not entitled 
to extension. See Note 3. 

Executing Court — Power to extend. 
See Note 3. 


Ignorance of law or fact — No ground 
for extension. See Note 3. 

Limitation not pleaded — Court’s duty, 
See Notes 1, 2, 10, 16, 18 and 23. 

No exemption on equitable considera- 
tions. See Note 3, 

Plea - Whether one affecting jurisdic- 
tion. See Notes 1, 37 and 43. 

Presentation to Court having no juris- 
diction. See Note 5. 

Presidency Towns Insolvency Act, S. 7 — 
Application under —Whether suit. Sea 
Note 26. 


Section 3 
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Section 3 
Notes 1-2 


Provinciai Small Cause Courts Act, 
S. 25 — Revision under — Power of High 
Court. See Note 43. 

Registration not necessary for institu- 
non. See Note 5. 

‘Reject’ and dismiss.’ See Notes 9 and 35. 


Several reliefs — Limitation to be applied 
to each relief separately. See Note 4. 

Signature and verification — Defeats in. 
See Note 5. 

Substance of claim and not mere form 
to be looked into. See Note 8. 


1. Legislative changes. 

(1) Tlie section was first enacted in its present form in the Act of 

1371. The material portion of the corresponding section (viz. S. l) 
in the Act of 18-59 ran as follows : 

No suit shall be maintained . . . unless the same is instituted 
within the period of limitation hereinafter made applicabl&-to 
a suit of that nature 

It will be observed that the section differed from the correspond- 
ing section in the later Acts in two important respects : 

t 

(a) While the later Acts provided that a time-barred suit or other 
proceeding should be dismissed, the Act of 1859 provided that no such 
proceeding “shall be maintained.’* 

(b) The section in the Act of 1859 did not contain the provision 
as to the bar of limitation being given effect to, although it was not 
set up in defence. 

In these circumstances, there was a conflict of decisions as to 
wliether the Court was entitled to go into the question of limitation 
if it was not raised by the defendant. One view was that the section 
made limitation a question of jurisdiction and hence the Court was 
entitled to go into such question of its own accord, although it had 
not been raised by the defendant.^ The other view was that tlie provi- 
sion as to limitation was intended for the benefit of the defendant 
and if he did not raise the point it was not for the Court to raise 
such point of its own accord.^ The amendment of the section into its 
present form in the later enactments makes it clear that limitation is 
a material question although not relied on by the defendant and that 
the Court must dismiss a suit which has been instituted after the 
period of limitation, although the defendant has not pleaded limitation. 

(2) The Act of 1859 did not contain any provision corresponding to the 
explanation to the section in the later Acts. 

( 3 ) The illp^fcrations to the section which occurred in the Acts of 1871 
and 1877 have been omitted in the present Act. 

Scope of the section. — This section provides that a suit, 
appeal or application instituted after the prescribed period of limita- 


Section 3 — Note 1 

1. (’66) 6 Sufch W R 132 (132) (0B), Purushnath v. Bundah Ali. 

(’65) 3 Suth W R 184 (184) (DB), Khettur Mohun v. Bamessur. 

(’67) 7 Suth W R 46 (46, 47) (DB), Giradharee v; Kalika. 

2. (1863) 1 Bom H 0 B 15 (15, 16), Dattaji v. Vavianrai). 

(1864) 1864 Sntb W R Gap 207 (208), Beedhoo Dossee v. M%.ddun Gopal. 
(1865) 2 Mad HOB 288 (239), Ramanaiha v. Vaithilinga. 

\^See also (’69) 12 Suth W R 215 (217) (DB), Sheo Golavi v. Roy Dinkur,] 



DISMISSAL OF SUITS INSTITUTED AFTER LIMITATION 


79 


tion must be dismissed, although limitation has not been set up as a 
defence. This only means that where the Court finch that a suit or 
other x^roceeding has been instituted after the period of limitation, it 
must be dismissed, although limitation has not been set up as a defence. 
In other words, the section merely makes such question a material one 
for determination in every case, whether or not the point has been 
raised by the parties.^ It does not oblige the Court in any case to 
raise and decide^ suo motu, the question whether the suit or other pro- 
ceeding has been instituted after the period of limitation. The reason 
is that a Court is not bound suo motu, to raise and decide a qmstion 
merely because it is material for the decision of the proceeding befort^ 
it in the sense that the determination of the (luesbion one way or other 
would affect the decision of the px’oceeding. Whether the Court is so 
bound to raise and decide a question dei)cnds on the law of procedure. 
For instance, it is a general rule of procedure that the Court is not 
bound to raise and decide a question of fact of its own motion, hut 
must raise and decide a material question of htiv although not raised 
by the parties. Hence, where tlie question of limitation depends on a 
question of fact, the Court is not bound to go into it unless raised l)y 
the imrties. But, where the question is one of lair, the Court is, as a 
general rule, bound to raise and decide such (jnestion although not 
raised by the imrtics. (See Note IG.) For otlier instances of i iiles of 
procedure bearing on the question when a loint as to limitation ina> 
be raised, sec Notes IG to 20. 

From the above it is clear that the view expressed in some deci- 
sions^ that the Court is bound in every case to raise and decide the 
question of limitation is not correct. But wliere the bar of liniilation 
appears on the face of the i)roceedings the Court is bound under this 
section to go into the question of its own accord although not raised by 
the parties.^ 

This section limits the time after which a suit orotiier proceeding 
would be barred. In some cases, there may be a limit of time before 
which a suit or other proceeding cannot be instituted. Tlius, where a 
bond fixes a time for the payment of the money due thereunder, a suit 

Section 3 — Note 2 

1. This view which was expressed in the First Edn. of this work has been adopted 
by the Rangoon High Court in (’40) 27 AIR 1940 Rang 207 (210) (DBJ, Official 
Trustee v. Raeburn, 

2 See (’17) 4 AIR 1917 Pat 273 (274) (DB). Angrahit v. Sitarain. 

(*09) 2 Ind Cas 229 (229) (Nag), Chandrabhaji v. Maruti. 

(*90) 12 All 461 (483) (FB), Bechi v. Ahsan-ullah Khan. (The section irreopectrve 
of the pleadings of parties, casts upon Judge the duty of determining wlietlier 
the appeal is within limitation.) 

[See also (’29) 16 AIR 1929 All 485 (488) (DB), Baldeo v. Sukhdeo, (Remark 
that the section imposes on the Court the duty of ascertaining if the proceeding 
before it has been filed in time is not correct.)] 

3* (’48) 35 AIR 1948 Nag 41 (44) (DB), Alajkhan v. Kurban Khan. 

(’401 27 AIR 1940 Rang 207 (211) (DB), Official Trustee v. Raeburn, 

[See (’94) 16 All 390 (393) (DB), Ramu Rai v. Dayal Singh.^ 

(T2) 17 Ind Cas 638 (639), Ganeshdas v. Nij«5i.] 


Section 3 
Note 2 



80 


DISMISSAL OF SUITS INSTITUTED AFTER LIMITATION 


Section 3 
Notes 2-3 


for the recovery of the money cannot be instituted before the date 
fixed for payment.^ 

The Act assumes the existence of a cause of action and does not 
create or define one. The object of the Act is only to interpose a bar after 
a certain period to a suit to enforce an existing right, (see Note 15 to 
the Preamble.) The descriptions of various classes of suits and the 
specification of the points of time from which limitation would begin 
to run for such suits do not imply that a suit answering to any of 
these descriptions is necessarily based on a cause of action which is 
recognised as such by the law.“ 

Before the consequence of dismissal as provided by this section can 
have operation it is necessary for the Court to be affirmatively con- 
^ inced that the proceeding has not been made within the prescribed 
period. Hence where there is no possibility of ascertaining the starting 
point of limitation there is no scope for the operation of this section. 
Thus an application for substitution in place of a deceased party on the 
basis of presumption of death under s. lOS, Evidence Act, cannot be 
dismissed under this section.® 

s. 98 (2) of the Assam Co-operative Societies Act, (i of 1950) 
specifically provides that tiie provisions of the Limitation Act shall 
not apply to any debts or liability due by any member, past member 
or deceased member to any society in respect Of which an order of 
dissolution has been passed under that Act. 

3. “Subject to the provisions of Sections 4 to 2S.“ — Under 
this section, the Court is bound to dismiss a proceeding if it is instituted 
after the period prescribed in the first schedule and this duty of the 
Court is only subject to the provisions of sections 4 to 25 . The Court 
has no power, apart from the above provisions, to relieve a litigant 
from the bar of limitation.^ Hence, the Court cannot grant an 

4. (’24) 11 AIH 1924 Pat 135 (136), Bihi Nasibayi v. Eknani Narain. 

5. (’94) 21 Cal 8 (18) (PC). Hari Nath v. Mothur Mohun. 

(’ll) 10 Ind Cas 477 (480) (PC), Kunyii Lai v. Gobind Krishyia. 

(’82) 5 Mad 253 (255) (DB), Karupam v. Merangi. (Provisions of section apply 
only to periods named in second schedule.) 

(’79) 3 Bom 207 (209) (DB), Jivi v. Ramji^ 

(’ll) 11 Ind Cas 540 (542) (DB) (Cal), Jaliin Singh v. Choonee Lai. 

(’25) 12 AIR 1925 Oudh 400 (401), Ram Nay'ain v. Barkandi. 

(’24) 11 AIR 1924 Pat 721 (728) (DB), Kesho v. Madho. 

(*09) 1 Ind Cas 647 (650) (DB) (Bom), Ram Krishyia v, Tripurabat. (Limitation 
Act being law of procedure should not be presumed to have effected any change in 
rights given by Hindu law.) 

(’01) 28 Cal 37 (46) (DB), Surjyanioni v. Kalikanta. 

(’27) 14 AIR 1927 Nag 10 (12), Secy, of State v. Bagmal. 

(*78) 1878 Pun Re No. 3 (FB), Ratta Ram v. Mt. Nayio. 

6. (*49) 53 C W N 713 (715) (DB), Jyotirmoy v. Bisxoanath. 

Section 3 — Note 3 

1. (’44) 31 AIR 1944 Nag 145 (146), Gulah v. Nathu. (Courts have no power to 
devise their own technique for saving claims from the bar which the statutes of 
limitation create.) 

(*39) 26 AIR 1939 Bom 1 (16) (DB), Narayan v. Ouruyuithgouda. 

('ll) 3 N W P H C R 318 (319) (DB), Sadho Singh v. Kishnee. 



DISMISSAL OF SUITS INSTITUTED AFTER LIMITATION 81 


exemption from limitation on equitable considerations or on grounds of 
hardship.® Similarly, the mere fact that a case falls within the reason 

(’35) 22 AIH 1935 Cal 333 (335) (DK), Jateendra v. liabatee, 

(1900) 6 Cal \V N 259 (262), Makuvidar linkman v. Sarat Chandra Dutt. (Suit 
under Chap. XXXIX (now Order 37), C. P. C. - Court lias no ixnver, after time 
fixed by Bummoiis for obtaining leave to appear and defend has expired, to 
extend time.) 

( 26) 13 AIR 1926 Lali 379 (3S1), PiroJ v. Qarib, (It is illegal assumption of juris- 
diction to grant a prayer in time-barred applijatiou for whicli law does not 
permit extension of time.) 

( 20) 7 AIR 1920 Mad 1 (12, 13) (I'H), ^fnf.hlt v. Madur. (Per Seshagiri Avvar, J.) 
(*27) 14 AIR 1927 Lab 342 (343), Pal Singh v. Harnam Singh. 

(’24) 11 AIR 1924 Lab 40 (41) fOB), Huha'in Ckand v. Shahab l)i i. 

(’28) 15 AIR 1928 Mad 509 (512, 513) (DB). Ammalu v. Sarayana-i. (Limitation 
Act is a complete Code.) 

(’14) 1 AIR 1011 Mad 526 (521) (DB), id v. Babu. (Limitation being the 
result of statute law no exemption fr mi it c in be rcjogni;ied except what the 

statute itself provides.) 

(’23) 10 AIR 1923 Sind 14 (15) (DB), Saker Chnnd v. Ya '.oob. 

\_See also (’74) 1874 Pun Re N >. 58, Bhai Stenya v. [lira A’ant/. 

(’25)12 AIR 1925 Oudh 105 (106), Shatnshai v. Mahbiib Kkmu (Court of its own 
accord restoring suit beyond period of limitation.)] 

[See however (’42) 29 AIR 1942 All 396 (398) (FB), liadheylal v. Hoop Ram.^ 
See also Note 6 to Section 9, 

2. (44) 31 AIR 1944 Oudh 135 (139) (DB), Municipal Boards Bucknow v. Kali- 
krishna. (Counsel’s negligence in filing application for leave to appeal to Privy 
Council in time— No sufficient cause within S. 5 for condoning delay —Hardship 
caused by counsel’s negligence, cannot be relieved against.) 

(’43) 30 AIR 1943 Sind 132 (133) (DB), Md. Shah v. Abdul. (There is no general 
discretion given to the Court to waive the period of limitation, or to extend it in 
hard cases.) 

( 42l 29 AIR 1942 Mad 487 (491), Krishtiayya v, V enlcatakiimara. 

( 42) 29 AIR 1942 Pat 335 (337) (DB), Banxeari Narain v. Ramhari. 

(’24) 11 AIR 1924 Lab 666 (666), Surjit v. C. J. Torrie. (Court has no discretion 
to enlarge the period of thirty days provided by Art. 104 ) 

(’40) 27 AIR 1940 Rang 276 (278) (FB), Eng dim Moh Firm v. Chuicse Merited 
Banking Co, Ltd. 

(’39) 26 AIR 1939 Bom 1 (16, 17) (DB), Narayan v. Ourunathgouda. (No princi- 
ple can be invoked to add to or supplement provisions of the Act.) 

(’33) 20 AIR 1933 Lab 615 (618), Basheshnr v. Diwan Chand. 

(’35) 22 AIR 1935 PC 85 (88) (PC). Maqbul Ahmad v. Oyikar. (Section 3 is per- 
emptory and it is Court’s duty to notice the Act and give effect to it even though 
not referred to in pleadings.) 

(’29) 16 AIR 1929 All 677 (679) (DB), Ma^bttl Ahmad v. Pateshri. ((’21) 8 AIR 1921 
Bom 379, Bai^avanappa v. Krishnadas, not approved.) 

(’24) 11 AIR 1924 All 828 (830), Man Singh v. Ram Kath. 

(’24) 11 AIR 192'4 Bom 39 (40) (DB), Somshikharswami v. v. Shivappa. 

(’27) 14 AIR 1927 Cal 117 (122) (DB), Panna Lai v. Adjai Coal Co. 

(’28) 15 AIR 1928 Cal 646 (647) (SB), Hari v. Parmeshwar. 

(’20) 7 AIR 1920 Lab 346 (347), Ban:> Mai v. Bano Mai. 

(’94) 1894 Pun Re No. 128, Jhandu v, Mohan Lai. 

( 25) 12 AIR 1925 iSIad 334 (33/) (DB), Axnmathayi v, Sirarama. (Limitation 
Act is complete in itself and any ground of extension or suspension of time must 
be sought for within the four corners of it.) 

(’25) 12 AIR 1925 Oudh 369 (369), Ram v. Ajodhia. ((’14) 1 AIR 1914 Bom 201, 
Salyabhajnabai v. Govind, dissented from.) 

(’36) 23 AIR 1936 Sind 169 (170) (DB), Tejumal Bhawandas v. Murad. 

(’16) 3 AIR 1916 All 222 (223) (DB), Muhund Ram v. Ramraj. 

8.Lim.6. 
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of any of the exceptions expressly recognized by the statute is not 
sufficient to extend such exception to the case.^ So also, the inherent 
power of the Court under s. 151 of the Civil Procedure Code cannot be 
invoked to obtain an extension of limitation.^ See also Note 28. 

The following are instances of the application of the above 
principles : 

(1) The mere fact that the plaintiff was by some arrangement or 
negotiation prevented from suing within the prescribed period is 
no ground for extending such period.® 

(2) A mere mistake on the part of the plaintiff as to the date of the 

cause of action is not a ground for extending limitation in his 
favour.® 

( 3 ) Ignorance of the residence of the defendant is not a ground for 
extending limitation.^ 

(’23) 10 AIR 1923 ^lad 114 (116)''(DB), Govindasami v, i?. Sami. (A liberal view 
cannot be taken if it involves disregard of words of statute.) 

(1864) 2 Mad H C R 268 (269) (DB), Nayanix'aru v. Venkataraya. (No equitable 
construction can be put on statute of limitation.) 

(’26) 13 AIR 1926 Gal 65 (73) (DB), Sarat Kamini v. Nagendra Nath. (Apart 
from provisions of the Act itself there is no principle which can legitimately be 
invoked to add to or supplement its provisions.) 

(’16) 3 AIR 1916Mad 350{363)(DB), Rajah of Ramnad v. Arunachallam Chettiar, 
{_See also ( 19) 6 AIR 1919 Cal 706 (707) (DB), Deutsche Asiatische Rank v. 
Hiralall. (Express statutory provision overrides common law rule.) 

(’41) 28 AIR 1941 Mad 449 (460) (FB), Venkatesivara v. Venkaiesa. (Equitable 
considerations are out of place when construing Limitation Act.)] 

See also Note 6 to Section 9. 

3 . (’26) 13 AIR 1926 Cal 65 (67) (DB), Sarat Kamini v. Nagexidra Nath. (Per 
Mukerji J.) 

(’16) 3 AIR 1916 Mad 350 (363), Raja of Ramnad v. Arunachallam, 

(’28J 15 AIR 1928 Gal 646 (647) (SB), Hari v. Parameshivar, 

See also Note 6 to Section 9. 

4 . (’43)30 AIR 1943 Sind 132 (134) (DB), Md. Shah v. Abdul. (S. 151, C.P.C. can- 
not be invoked to set at naught the provisions of Civil P. C. or Limitation Act.) 

(’24) 11 AIR 1924 All 668 (669), Totaram v. Panxialal. 

(’35) 22 AIR 1935 Lah 60 (61) (DB), Jai Kishan v. Chiragh Din. 

(*26) 13 AIR 1926 Lah 135 (135), Kundan Lai v. Kanshi Ram. 

(’22) 9 AIR 1922 Lah 266 (266), Khairati v. Umar Din. (Section 151, C. P. C., 
must not be used to defeat the imperative provisions of S. 3, Limitation Act.) 
(’20) 7 AIR 1920 Lah 261 (262), Lai Devi v. Amaryxath. 

(’20) 7 AIR 1920 Lah 309 (310) (DB), Bissa Mai v. Kesar Singh. 

(’22) 9 AIR 1922 Mad 417 (421) (DB), Ganpathi v. Krishnamaohari, 

(’35) 22 AIR 1935 Rang 466 (471) (DB), K. P. L. S. S. Chettiar v. Official 
Receiver, Ramnad. (The words “nothing in this Code” in S. 161, C. P. C., do 
not mean nothing in this Code or any other law for the time being in force.”) 
(’33) 20 AIR 1933 Rang 96 (98) (DB), Ma Sein v. S. T. R. M. Firm. 

(’35) 22 AIR 1935 Pesh 146 (147) (DB), Ajab Khany. Alaf Gul. 

(’22) 9 AIR 1922 Pat 479 (480) (DB), Ajodhya v. Phtcl Kuer. 

(’24) 11 AIR 1924 All 446 (447), Shih Prakash v. Jhinguria. 

(’24) 11 AIR 1924 Mad 114 (115, 116) (DB), Krishnasioami v. Chengalroya. 

See also Note 9 to Art. 164. 

5. (’67) 1 Agra 248 (249, 250) (DB), Jehandar Khan v. Mxinnoo. 

6. (’16) 3 AIR 1916 Cal 709 (709) (DB), Mohendra v. Narendra. 

7 . (’70) 2 N W P H 0 R 173 (175) (DB), Mahomed Museeh ood deen Khan v* 
Clara Jane Museeh-ood~deen. 

See also Section 13 Note 6. 
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(4) The fact that the defendant was in jail does not entitle the plain- 
tiff to an extended period of limitation.^ 

( 5 ) Time taken in obtaining the permission of the Govermnont for 
suing a Native Prince under S. 86. Civil Procedure Code, cannot 
be deducted in computing the period of limitation for the suit.-' 

(6) The- Crown as such is not entitled to any exemption from 
limitation.^'^ 

( 7 ) An executing Court while rejecting an apiilication foi- execution 
cannot extend the i^eriod of limitation by ordering that tJie decree- 
holder may file a fresh application within a certain period 

(8) Juristic persons like other plaintiffs are subject to the law of 
limitation and enjoy no special privilege in this respect. 

See also S. 6 Note 23 and S. 9 Note G. 

3a. Extension of limitation in case of suits by displaced 
persons. —Section 8 of the Displaced Persons (Institution of Suits) Act 
(47 of 1943), as amended by the Displaced Persons (Institution of Suits 
and Legal Proceedings) Amendment Act (G8 of 1950) provides as 
follows : 

“Notwithstanding anything contained in S. 3 of the Indian 
Limitation Act, 1908, or in any special or local law, any suit or otlier 
legal proceeding by a displaced person — 

(a) where such suit or other legal proceeding is instituted in pur- 
suance of S. 4 and the period of limitation expires or has expired 
on or after the 14th day of August, 1947, or 

» (b) where such suit or other legal proceeding is instituted otherwise 

than in pursuance of S. 4 in respect of a cause of action which 
arises or has arisen in a place now situate within the territories 
of Pakistan and the period of limitation expires after the 
commencement of the Displaced Persons (Institution of Suits 
and Legal Proceedings) Amendment Act, 1950 , 

may be instituted at any time before the date of expiry of this 
Act.’^ 

The Act extends to the whole of India except the State of Jammu 
and Kashmir and remains in force *only upto 31-3-1952. For the 
definition of ‘displaced person,’ see S. 2 of that Act, 

4. “Suit/' meaning of, — As seen in the Notes under s. 2, 
sub-s. ( 10 ), the word “suit” ordinarily means and, apart from some 
context, must be taken to mean a civil proceeding instituted by tlie 

8. (’69) 1869 Pun Re No. 39, Janee v. If’arris. 

See also Section 13 Note 4. 

9. (’29) 16 AIR 1929 Bom 14 (19), Sayaji Buo v. Madhava Eao. 

See also Section 9 Note 6, 

10. (’81) 4 Mad 155 (156) (DB), Appiya v. Collector of Vizagapataui, 

11. (’09) 4 Ind Gas 953 (959) (Lah), Hai Chand v. Jhande Khan, 

12. (’38) 25 AIR 1938 Lah 369(335) (FB), Masjid Shahid Ganj v. Shiromani 
Gurdwara ParbandhaU Conimittee^ Amritsar, 
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presentation of a plaint.^ The words “and liquidator*' in the 

explanation to this section do not make a claim against a company in 
liquidation which is not instituted by the presentation of a plaintj.a 
suit against the company so as to attract the provisions as to limitation 
applicable to such a suit. The explanation is not concerned with what 
is a suit but merely provides as to when a suit must be deemed to be 
instituted for purposes of limitation. The effect of the explanation is 
only that in the case of a suit against a company which is being wound 
up by the Court, the suit must be deemed to be instituted not on the 
date on which the plaint is actually presented to the proper officer of 
the Court but on the date on which the claim is first sent in to the 
official liquidator,*^ 


Similarly, a claim h}j a company in liquidation which is not 
instituted by the presentation of a plaint, as for instance, an application 
under S. 18G of the Companies Act of 1913, by the official liquidator for 
recovery of money due from a contributory, is not a suit for the 
purposes of this section.^ 


Where a claim on which a suit is based is capable of being divided 
into parts, the suit is to be regarded as a separate suit in respect of 
each such part and the rule of limitation is to be applied to each such 
part separately. Thus, suppose rent is payable annually by A to B, 
B sues A for the arrears of rent due for five years. His suit is to be 
treated, for purposes of limitation, as a separate suit in respect of the 
rent for each year, so that, under article 110 the suit will be in time so 
far as regards the rent for the three years immediately preceding the 
institution of the suit and will be barred as regards the I’ent for the 
previous period.* In such cases, the entire suit must not be dismissed 
on the ground of limitation.^ 


Similarly, a suit which comprises several reliefs or claims should 
be treated as a separate suit in regard to each such relief or claim, and 
the rule of limitation must be applied to each such claim or relief 
separately. Thus, each distinct claim or relief in a suit will be governed 
by its own period of limitation, and although the suit may be dismissed 
with reference to such of the reliefs or claims as are time-barred, it 


Section 3 — Note 4 

1. (*33) 20 AIR 1933 PC G3 (64) (PC), Hansraj v. Dehra Dun Miissoorie Electric 
Tramway Co., Ltd. 

2. (’33) 20 AIR 1933 PC 63 (64) (PC), Hansraj v. Dehra Dun Mussoorie Electric 
Tram way Co., Ltd. 

3. C33) 20 AIR 1933 P C 63 (64) (PC), Hansraj v. Dehra Duyi Mussoorie Electric 
Tramway Co., Ltd. 

4 . For cases, see Notes under Article 110. 

ISec also (’40) 27 AIR 1940 Cal 401 (401, 402), Banjit Kumar v. Kisori Mohan. 
(Where a surety for a promisor denies liability on the ground of limitation, the 
plea of limitation can apply only to the debt and interest thereon, which it is 
alleged, had become barred by limitation at the time of the institution of the 
suit, and cannot apply t-o interest and charges which had not become barred or 
which have accrued subsequently.) 

5. (’65) 3 Suth W R Act X Rul 131 (131) (DB), Hobokishen v. Gopal Shamunt. 
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may be decreed with reference to the other reliefs or claims.® For 
instance, a suit by a mortgagee which combines in itself both a claim 
against the mortgaged property as well as a claim for a personal decree 
against the mortgagor will be governed, as regards the claim against 
the mortgaged property, by article 132, and as regards the claim for a 
X>ersonal decree, by article IIG, and although the suit may be out of 
time as regards the claim for a personal decree, it may be within time 
as regards the claim against the mortgaged property.' 

See also Note 26. 

5, Institution of suit, what constitutes. — The explanation 
to the section provides as to when a suit is to be deemed as instituted 
for purposes of limitation. 

A comparison of the explanation with the provisions of the Civil 
Procedure Code^ relating to the manner in which a suit can be 
instituted will show — 

(1) that the Code does not contain any express provision embodying 

the two exceptions contained in the explanation, and, 

(2) that while it may be possible under the Code to institute a suit 

even otherwise than by the presentation of a plainly under the 
explanation to this section, a suit is instituted onlij on the 
ipresentation of a plaint to the i^roper officer except in the two 
cases specifically provided for. 

6. (*41) 28 AIR 1941 Mad 786 (788), Maha Latchayya v. Adi Seshayya. (In 
consideiing limitation more than one period of limitation can be applied to 
different claims in one suit : A I R 1922 Lah 198 : 2 Lah 376 (FB), Rel. on.) 
(*36) 23 AIR 1936 Mad 804 (807) (DB), Sivami Koyie v. Sanhararaiia. (Suit com- 
prising prayer for declaration and for possession — Whole suit caonot be governed 
by Article 144.) 

(’27) 14 AIR 1927 Mad 350 (351), V en\aiasivciraindass v. Secretary of State. 

( (’06) 30 Mad 101 (FB), Hamchandra v. Noorulla distinguished.) 

(’ 22 ) 9 AIR 1922 Lah 198 (199) (FB), Mahomed Ghasita v. Sirajuddin. (It is 
nowhere laid down that only one article should govern whole suit though it may 
consist of several independent claims.) 

(*31) 18 AIR 1931 I^h 309 (309, 310) (DB), Rhima Mai v. Jlahmatnllah. 

(’81) 1381 Pun Re No. 116, Doxclat v. Jivan. (Suit by pawnee for money again;,t 
defendant personally and against pawned property.) 

(’68) 10 Suth \V R 71 (72), 3/a-w////r J«7/ Girish Chandra. {VUunt'ifi asking 
cancelment of survey award and also claiming to be restored to possession of 
land from which he was subsequently dis^wssessed — Held latter claim was 
entirely different cause of action.) 

( 1900 ) 24 Bom 260 (274) (FB), S/iriniras V. Hanmant Chavdtt, (Combination of 
several claims would not in general deprive each claim of its own specific charac- 
ter and description.) 

[See also (’49) 36 AIR 1949 Cal 174 (178) (DB), Atikulla v. Md. Mobarak. (Suit 
against a ward of Court comprising also a claim against him personally and not 
as a ward of Court — Extension of limitation under S. 10 (cc), Bengal Court of 
Wards Act 1879 does not apply to such claim.)] 

Bee also Section 2 (10) Note 1. 

7. (’30) 17 AIR 1930 Lab 993 (994) (DB), Sahib Singh v. Giirdial Singh. 

(*85) 7 All 502 (505) (PC), Bam Din v. Kalka Prasad. 

Section 3 — Note 5 

1. See Section 26 and Order 4 Rule 1 of the Civil Procedure Code. 
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Thus, the explanation is not a mere reproduction of the provisions 
of the Civil Procedure Code as to the manner of instituting a suit. 

According to the explanation, a suit is instituted, in ordinary 
cases, when the plaint is presented to the proper officer. The word 
“plaint” has no statutory definition. It has been described as nottiing 
more than a private memorial tendered to a Court in which a person 
sets forth his cause of action: the exhibition of an action in writing.* 
But the explanation contemplates the presentation of a valid plaint. 
The question as to what constitutes a valid plaint depends on other 
branches of law. Thus, a plaint on which the requisite court-fee has 
not been paid is not valid according to the Court-fees Act,* and its 
presentation, therefore, will not save limitation under this section. But, 
under S. 149 and O. 7, R. ii, Civil Procedure Code, the Court has power 
to allow the court-fee to be paid at any time after the presentation of 
the plaint and on such payment it will be validated retrospectively 
from its original presentation.*® But, a payment not made within the 
time allowed by the Court, but made afterwards, cannot validate the 
plaint retrospectively.^ For a discussion of the power of the Court 
under the above provisions, see the A.I.R. Commentaries on the Civil 
Procedure Code, 5th 1950 Edn., Notes under S. 149 and O. 7, R. 11. 

The Civil Procedure Code i)rescribes various rules as to the form 
of the plaint and other particulars. But a non-compliance with these 
rules will not necessarily make the plaint invalid.^ Thus, a mere defect 
as to the signature and verification of the plaint does not invalidate 
the plaint so as to make its presentation useless for the purpose of 
saving limitation,® 

2. (’99) 22 Mad 494 (502) (DB), 4ssau v. Paihuinma, 

(’21) 8 AIR 1921 Sind 166 (168), Bussan Kaisha Ltd. v. Totaram, 

See Authors* Commentary on the Civil Procedure Code, 5th (1950) Edn., S. 26 
Note 3. 

3. See Court-fees Act, Sections 4, 6 and 28. 

3a. (’38) 25 AIR 1938 Mad 560 (562) (DB), Durairangam v. Govindarajulu, 

(’37) 24 AIR 1937 Pat 550 (551, 553) (SB), Baijnath v. Umeshivar. 

(’10) 7 Ind Cas 578 (579) (DB) (Gal), Budhan Shah v. Sita Nath. 

(’08) 3 jM L T 63 (70) (DB), Saif Ali Khan v. Fazal Mehdi. (Court cannot be 
prevented from receiving deficient court-fee and thereby validating plaint from 
original date of presentation because possible plea of limitation would be defeat- 
ed thereby.) 

4 . (’05) 2 Cal L Jour 70 (72, 73) (DB), Hara Kumar v. Sheikh Safatullah. (But 
the date on which the deficiency is made up may be treated as the date on 
which the suit is instituted and if at that date it is not barred by limitation, it 
must not be dismissed on the ground of limitation.) 

(1900) 27 Cal 376 (378) (DB), Brahi/iomoyi Dasi v. Andi Si. 

(’10) 7 lud Cas 578 (579) (DB) (Cal), Budhan Shah v. Sita Nath. 

(’37) 24 AIR 1937 Pat 550 (553) (SB), Baij Nath v. Uineshioar Singh. 

[^See (’39) 26 AIR 1939 Cal 722 (722), Dharma Nath v. Madhu Chandra. (Ex- 
tension to pay deficient court-fee granted under S. 149, Civil P, 0., even after 
rejection of plaint — Order granting extension not set aside by superior Court in 
review or revision — Order whether right or wrong stands and suit cannot be 
dismissed as time barred,)] 

5. (’21) 8 AIR 1921 Sind 166 (168), Mitsui Bussan Kaisha Ltd. v. Totaram. 

0 . See Authors* Commentary on the Civil Procedure Code, 5th (1950) Edn., Notes 
under O, 6 Rr, 14, 15, 
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The mere presentation of the plaint is sufficient to constitute the 
institution of a suit under the section;Uhe registration of the plaint 
is not necessary for this purpose.** But the presentation must be valid 
aocoiding to law. That is to say, the plaint must be presented by a 
duly authorized person and in a manner and under conditions which 
make the presentation valid under the law. What constitutes a valid 
presentation depends on the Civil Procedure Code and other enact- 
ments. The undermentioned cases*® illustrate the legal requirements 
in this respect. 


( 25) 12 AIR 1925 Mad 660 (668), Govindoss v. Miithiah, 

(’21) 8 AIR 1921 Cal 277 (279) (DB), Maharajah of Gooch Behar v. Mohendra 
'Battjan Bai. 

(’25) 12 AIR 1925 All 79 (80, 81) (DB), Shib Deov. Bam Prasad. 

( 32) 19 AIR 1932 Bom 367 (368), Nanjibhai v, Popatlal, 

[But see (1865) 4 Suth W R 81 (81), ^690 Beebee v. Collector of Jessore. 

(’05) 2 Cal L Jour 11 (14) (DB), Baroda Prasad v. Girijanath.^ 

7. (’40) 44 Cal W N 604 (606) (DB), Suprokash v. Amullya. (Presentation of 
idiint within period of limitation —Suit will be deemed to be instituted on day 

when plaint is presented although leave under Cl. 12, Letters Patent, is granted 
beyond period of limitation.) 

(’27) 14 AIR 1927 Bom 480 (482) (DB), Dharamsi Morarji Chemical Co. Ltd. 

V. Ochhavlal. 


[See also ( 29) 16 AIR 1929 Mad 480 (180), Ponnusatny v. Kaliaperumal. (Suit 
commences with presentation of plaint. See S, 26, O. 4, R. 1, C. P. C.)] 

8. (1865) 3 Suth W R 1 (1), Juggobundhoo v. Gourmonee. 

(’71) 3 N W P H C R 202 (203) (DB), Hidayut AH v. Mieraj Begum. 

(’21) 8 AIR 1921 Oal 277 (279) (DB), Makarajah of Cooch Behar v. Mohendra 
Ranjan. 

(’73) 19 Suth W R 159 (159) (DB), Yoxmg v. MacCorkindale. 

( 67) 7 Suth W R 241 (241) (DB), Irtaza Hossein v. Hurry Pershad. 

( 34) 21 AIR 1934 Bom 91 (93) (DB), Ramgopal v. Ramsarup. (Admission of 
plaint does not affect presentation for purposes of limitation.) 

9. For a discussion of what constitutes valid authority for the presentation of 
plaints and other proceedings see the Authors’ Commentary on the Civil Proce- 
dure Code, 5th (1950) Edn., Notes under O. 3, Rr. 2 and 4. 

10 (-27) U AIR 1927 Cal 477 (477, 478) (DB), Narayan. Chandra y. Dalai 

Chandra Dutta. (Plaintiff major — Plaint signed by jierson as next friend 

Plaint and presentation if valid.) 

(’24) 11 AIR 1924 All 54 (55, 56) (DB). Rahul Amia v. Shankar Lai. (Do.) 

(’94) 21 Cal 866 (868) (DB), Taq^ui Jan v. Obaidalla. (Do ) 

1’31) 18 AIR 1931 All 507 (oil) (SB), Wall Mohamed v. Ishak All (Do ) 

(’18) 5 AIR 1918 Mad 916 (917) (DB), Shanmuga v. Naragana. (Do.) 

(’97) 20 All 90 (91) (DB), Sheorania v. Bharat Singh. (Do.) 

(’26) 13 AIR 1926 Lah 82 (82), Amritsaria v. Gamin. (Do ) 

(’34) 21 AIR 1934 Bom 91 (9.3) (DB). Ramgopal v. Ram Sarup. (When leave is 

required, plaint to be submitted to Chamber Judge and leave obtained from him 
under Cl. 12, Letters Patent.) 

I'll! I O ^ ^ ® (Pl‘100 of presentation.) 

n" v. Manoharlal. (Presentation after 

Uourt hours at residence of Judge is valid.) 

(’10) 5 Ind Cas 689 (690, 691) (PC), Ganpat Rao v. Anand Rao. (Delay in filina 
a certincate under the Pensions Act condoned.) 

(*10) 7 Ind Gas 986 (989) (DB) (Bom), Baudu Subrao v. Jamhu Tavnappa (Con 
ciliator 8 certificate under Dekkhan Agriculturists’ Relief Ao(!— Production of is 

not condition precedent to institution of suit -Court is only forbidden to hkr 

the suit in absence of such certificate.) 
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A suit against a minor is instituted when the plaint is filed and 
not when the guardian ad litem is appointed. The reason is that the 
question of guardianship is a separate matter and relates not to the 
institution of the suit but to the right of the plaintiff to carry it on 
against the minor.’®* 

The explanation requires that the presentation of the plaint must 
bo made to the proper officer?^ This necessarily implies that the 

{ 12) 15 Ind Gas 159 (IGO) (DB) (Cal), Sajjad Hitssciin v. JRamlal. (Failui’e to 
carry out statutory directions or judicial orders does not mean that Court should 
dismiss suit as improj)erly instituted.) 

( 93) 17 Bom 1C9 (172) (DB), Jijaji w Balkrishna. under Pensions Act, 

1871, not bad ab initio because filed without Collector’s certificate.) 

(1900) 1900 Pun L R 12G (127) (DB), Lakha v. Munshi Ram. (Presentation to be 
in person or through agent and not by post.) 

( 70) G Mad H C R 13G (138) (DB), Moparti Pitchi v. Vuppala Kondamina. 
(Mode of presentation - Suit under S. 50, ISIadras Rent Re.*overy Act, 18G5.) 

(’85) 8 Mad 411 (413) (DB), San karanarayana v. Kunjappa. 

(’01) 1901 Pun L R No. 31, p. 65 (GG), Imami v. Saddan. (Appointment of guar- 
dian ad liietn for minor essential for commencement of suit.) 

(’05) 1905) Pun L R No. 179, p. 621 (624), Sharif Hussain v. Mohammad Yusuf, 
(Do.) 

(’27) 14 AIR 1927 All 787 (787) (DB), Har Lai v, Rudra Singh. (Do.) 

(’84) 1834 Bom P J 73 (74) (DB), Parikh Gokaldas v. Ratal Jalam. (Do.) 

(■30) 17 AIR 1930 All G14 (646) (DB), 'Palib AH v. Piarey Lai. (Do.) 

(’82) 4 All 37 (39) (DB), Khcm Ka'^an v. Hardayal. (Do.) 

(’34) 21 AIR 1934 Cal 833 (833), Prosanyia Ram v. Anfar Ali. (Do— Guardian 
for lunatic.) 

( 95) 19 Bom 135 (137) (DB), Kxrparain v. Modia Poyalji, (Do - Suit by lunatic.) 
(’84) 1884 Pun Re No, 140, Shivdial v, Aladia. (Time of i^resentation.) 

(’71) 16 Suth \V R 230 (231) (DB), V nuyito liayn v. Protab Chtinder, (Plaint may 
be received on holiday.) 

(’G9) 11 Suth AV R 537 (538) (DB), GohHid Coomar v. Har Qopal. (Revenue Courts 
cannot fix days when idaints shall not be received.) 

(’25) 12 AIR 1925 i^Iad 201 (201). Sinnappa v, Sinnappa. (Plaint presented after 
office-hours to ^luusif at his club — Refusal good.) 

(’24) 11 AHi 1924 Mad 448 (448) (PB), Sattayya v. Soundrathafehi. (Presentation 
out of Court and office-hours valid if accepted by Judge.) 

10a. (’41) 28 AIR 1941 Nag 130 (131), Abdul Aziz v. Sk. Amir. 

11. See the folhiouig cases as to ichen presentation is to the proper officer : 

(’87) 1 C P L R 99 (99), Viy^ai^ak v. Madho. (Clerk of the Court.) 

(’72) 18 Suth W B 172 (173) (DB), Raj Chunder v. Joogal. (Xazii— No.) 

(’12) 14 Ind Cas 221 (224) (DB) (Oudh), Habib v. Debi Bar. (Clerk of the Court in 
absence of Deputy Commissioner.) 

(’69) 6 Bom H C U A C 254 (250) (DB), y a.idi allahh v. Allihhai. (Clerk in cliarge 
during vacation — No.) 

(’IG) 3 .\IR 1916 ^lad 3 (4) (FB), The Receiver of the Hidadavole A Medur 
Estates w. Surappa' azu, (Collector’s head-clerk if authorized.) 

(’18) 5 AIR 1918 ^lad 1152 (1153) (DB), Rada’^rishna v. Stcaminatha (He;id 
clerks in Revenue Courts, under Madras Estates Land Act, 1908, if authorized.) 

(’28) 15 AIR 1928 Lah 484 (486) (DB), Sharani v. Sadku. (Judge appointed to 
receive and distribute plaints.) 

(’34) 21 AIR 1934 Lah 622 (622), Nur Mahommod v. Guhlaman, (Officer autho- 
rized in Judge’s absence.) 

(’14) 1 AIR 1914 Mad 376 (376) (DB), Appavu v. Ameer Sahib. (Head clerk autho- 
rized to receive during office-hours only.) 

(*21) 8 AIR 1921 Mad 654 (654, 655) (DB), Vinmathu v. Pathumma. (Chief Minis- 
terial officer.) 
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presentation of a plaint to a Court having no jurisdiction is not 
suflScient to save limitation.’* Hence, where a suit is first in«»44,uted 
in a Court and on its being found that the Court has no jurisdiction 
the suit is filed in another Court which has jurisdiction, the suit must 
be deemed as instituted only when it is filed in the latter Court. In 
such a case, the suit in the latter Court cannot be considered as a 
continuation of the suit instituted in the wrong Court.’* In such cases, 
however, the time taken in prosecuting the suit in the wrong Court 
can (in proper cases) be deducted under S. 14.” See also s. 14 Note 12. 

But, where a plaint is presented in time to the proper Ck)urt but 
18 returned for re-presentation to another Co urt to which the suit is 

(’10) 5 lud Gas 330(331KA11), Proi/iitA’orain v. Sa.-yw. (Muusarim of Court himself.) 

12 . (’06) 9 Oudh Gas 1 (4) (DB), Basanl v. Bijai, 

^ Chandra. ( (’71) 16 Suth 

W li 47 Khellat Chunder v. Nusseebunnissa, distinguished.) 

(*71) 1871 Pun Re No. 64, Heera Lall v, Sheo Buksh. 

( 11) 12 Ind Cas 58 (60) (DB), Mira Moiden v. Nalla PerumaU 

^ ^Jahomadhhai. ( (1368) 0 Born 

U O K A C 117, In re Ocinesh Scid^ishiv^ overruled ) 

(’94) 1894 AH W N 159 (159) (DB), Praj Das v. Kallu. 

[observrtion"^]^ < <f Co. v. h'ambu.v. 

[See aUo (’41) 28 AIR 1941 Mad 7ll (712) (DB), Bamaswami v. Ve.rarayan, (Pre- 
sentation of plaint to Court not having jurisdiction to try suit is uo institution of 
the suit though the plaint has been accepted as being in order and registered 
But pr^entation to a Court which has jurisdiction but which is not the 
Court of the lowest grade competent to try the suit under S. 15, C. P. C., stiuds 
on a different footing and, if subsequently, the plaint is returned for preseuta- 

tion to a lower Court and is presented in such Court, it is only a continuation 
of the suit.)] 

^ V. E. D. Sassoon .£ Co. 

Unough subject-matter aud parties are identical.) 

( 40) 27 AIR 1940 Mad 689 (690) (DB), Cliandrayya v. Seethanna. (In this case 

the plamt was re-presented to same Court after striking out certain items of 

^operty so as to make suit within jurisdiction: (’39) 26 AIR 1939 Mad 397 
Chandarayya v. Seethanna reversed.) 

(’29) 16 AIR 1929 Lah 877 (878), Surat Singh v. Nihal Kaur. 

/■'ini li P- Ply- Co. 

•10 1 J T a o 

(iiad), Seshagiri Rao v. I'ajia Velayudam. 

Piol m f Singh v. Sadhu Singh. 

/•oil Khasia v. Ka Ban Khasiani. 

( 26) 13 AIR 1926 Cal 355 (356) (DB), Bimala Prosad v. Lai Moni Det-i. (If Court- 

/•o^K^^^ amended in the meantime, fees according to new Act to be paid.) 

(95) 5 Mad L Jour o8 (59) (DB), Bayinakamen v. Madureswai a. (Plaint repre- 
sented in the same Court after striking out part of claim so as to brin» suit with 
m jurisdiction.) ® 

[But see (*15) 2 AIR 1915 All 344 (344) (DB), Crancja Prosad v. Ramana}id ] 

Bee also Section 14 Note 3. ^ 

108)(PC), Ramdutiy. E.D, Sassoon d- Co 
(11) 12 Ind Cas 58 (60) (Mad), Mira Mohidin v. Nalla Peruvial. 

1940 Mad 689 (691) (DB). Chandrayya v. Seethanyia. (Held 
plaintiff could not claim benefit of S. 14 as he deliberately undervalued his 
relief when he presented the plaint in the first instance.) 

( 95) 5 Mad L Jour 58 (59) (DB), Nayinakamen v. Madxireswara. [Held plain 
tiff was not entitled to benefit of S, 14.)] ^ ^ 
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Section 3 
Note 5-6 


transferred, the re-presentation of the plaint in the latter Court is only 
a continuation of ihe suit and the date of such re-presentation is 
immaterial for purposes of limitation. As to the power of the Court, 
while returning a plaint, to fix a time within which it may be 

re-presented, see the A.I.R. Commentaries on the Civil Procedure Code 
5th (1950) Edn. O. 7, R. 10, Note 9. 

6. Appeal, when preferred.— The question when an appeal is 

piefeiied is not dealt with by explanation to this section and depends 

on other branches of the law. Thus, o. 41, R. l. Civil Procedure Code, 

provides for the manner in which an appeal from an original decree 

is to be preferred. Similarly, s. 419, Criminal Procedure Code, lays 

down the manner in which an appeal in criminal cases is to be pre- 
ferred. 

The following are illustrative of the requirements as to a valid 
institution of an appeal: 

I. Civil Appeal. 

(l) Every memorandum of appeal must be accompanied by a copy 
of the decree appealed from and, unless the appellate Court 
dispenses therewith, of the judgment on w’hich it is founded.^ 

15. ( 41) 28 AIR 1941 Mad 711 (712) (DB), Iiainaswa 7 ni v. Veerarayan. (When a 
plaint has been presented to a Court having jurisdiction a transfer of the case 
to another forum as a result of finding as to the value of subject-matter does not 
mean the cancellation of the institution.) 

(1865) 3 Suth W R 20 (21) (DB), TJiakuroodeen Mahomed v. Kurivihiix. 

(’95) 1895 Pun Re No. 7, Seth Thayidi Ram v. Mahdia. 

(’16) 3 AIR 1916 Lah 202 (203), Azam Ali v. Akhtar Hussain. (Court in such 
cases should have itself sent case to transferee Court.) 

iSee also (’13) 16 Ind Gas 979 (979) (Lah), Khota Rain v. Mauji Din. (Appeal.)] 

Section 3 — Note 6 

1. ( 44) 31) AIR 1944 Mad 90 (91), Meera v. Md, Kyathi. (Appellate Court grant- 
ing time to file printed copies of judgment —Trial Court wrongly refusing appli- 
cation for copies — Appeal should not be dismissed for non-production of copies.) 

( 42) 29 AIR 1942 Oudh 349 (349) (D B), Durga v. Rampal. (Same rule applies 
to appeal from order as distinguished from decree.) 

(’32) 19 AIR 1932 Cal 589 (595 (DB), Surendra v. Mohendra, 

(’24) 11 AIR 1924 Nag 271 (273), Pandu v. Rajeslncar. 

(’20) 7 AIR 1920 Pat 280 (281), Chaturhhuj v. Muhammad 
(’96) 9 C P L R 109 (109), Harbadi v. Gajri. 

( 26) 13 A I R 1926 Nag 57 (59, 60) (DB), G. I. P. Rly Co. v. Radhakisan. (Copy 
of judgment.) 

( 15) 2 AIR 1915 All 459 (460), G urprasad v. Ram Samajh. (Copy of decree in 
connected case filed.) 

(’18) 5 AIR 1918 All 394 (396) (DB), Quashi Ali v. Bhagivanta Kuer. 

(’27) 14 AIR 1927 Lah 49 (49, 50) (DB), Nur Din v. Secretary of State, (Award 
vender S. 26, Land Acquisition Act, 1921 is decree —Hence copy is necessary.) 

(’27) 14 AIR 1927 Lah 103 (104) (DB), Mortan v, W oodfall. (Copy of judgment.) 
(’28) 15 AIR 1928 Lah 263 (264) (D B), Narasiyig Das v. Secretary of State. 

(Award under Land Acquisition Act, 1921, is decree.) 

(’27) 14 AIR 1927 Lah 449 (451) ID B), Labha Singh v. Rasant Singh. (Copy of 
complete judgment.) 

(’27) 14 AIR 1927 Lah 451 (452) (DB), Mt. Fazl-uUnissa v, Didar Httssain, (De- 
fective memo admitted — Objection at later stage may be barred.) 

(’22) 9 AIR 1922 Pat 580 (581) (DB), Rijan Thakur v. Charitar. 

(*15) 2 AIR 1915 Mad 493 (493, 494) (DB), Avudai Ammal v. Qanapaihi Iyer» 
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(’23) 10 AIR 1923 Mad 482.(483), Sundaram Iyer v. Muthuravialinga Sethupathi, 
(*14) 1 AIR 1914 Lab 265 (265), Achliar Singh v. l^ikku, 

( 21) 8 AIR 1921 Upp Bur 15 (16, 16), Mating Po Saung v. Ma Mun, 

( 25) 12 AIR 1925 Nag 52 (53), Paliravi v. Qha^ravi. (Second appeal.) 

(’ll) 10 Ind Gas 866 (868) (Nag), Parasliram v. Likhan 

( 19) 6 AIR 1919 Lab 125(125), Mangal v. Hirda. (Decree not framed, not filc'd— . 
Appeal to be adjourned.) 

{ 17) 4 AIR 191/ Lab 436 (43/), Dhatipat Mai v. Mela MaL (Copy of lower appel- 
late Court’s judgment.) 

(’28) 15 AIR 1928 Nag 131 (132), Pamchandra v. Mayaram. 

(’30) 17 AIR 1930 Rang 182 (183), U Po Thet v. Hank Pat. (No disronsation 
with copy of decree.) 

( 11) 9 Ind Cas 222 (223) (DB) (Lab), Masum Begam v. Madan Mohayi. (Copy of 
appellate decree.) 

(’ll) 11 Ind Cas 8 (8) (Gal), Keamat v. Ahhooram. (Do.) 

( 12) 15 Ind Gas 140 (141) (DB), Dhan Singh v. Khan Singh. (Lower apijellate 
Court’s decree in cross-case.) 

( 12) 17 Ind Cas 155 (156) (D B) (Cal), Pt'osoyina Kuyyiari v. Bavichandra. (Copy 
of decree.) ^ 

( 12) 17 Ind Cas 119 (120) (DB)(Cal), Biyxapajii Debi v. Shashihhushan. (Do.) 

( 12) 17 Ind Cas 99 (100) (DB) (Cal), Ilemchandra v. Jadtibchandra. (Do.) 

(12) 14 Ind Cas 1006 (1006) (DB) (Cal), Kamala v. T arapada. (Appeal from order 
having effect of decree.) 

^ Oudb 65 (66) (D B), Lallu Bam v. Deputy Coinviissiotier, 

Kheri. (Decree filed late but within limitation.) 

( 25) 12 AIR 1925 Lab 438 (438, 439) (D B), Mubarak Ali v. Secretary of State 

(Award is decree. See S. 26, Land Acquisition Act, 1921.) 

(28) 15 AIR 1928 Lab 216 (218) (DB), Secretary of State v. Tirath Bam. (Do.) 

( 15) 2 AIR 1915 Cal 666 (667) (D B), Abdul Hakim v. Ilemchandra. (Appellate 
decree.) 

( 95) 17 All 587 (553) (FB), Bhavani Prasad v. Kalla. (Observation.) 

(■79) 1879 Pun Re No. 7, Bhag Singh v. Jhayida Singh. 

(’79) 1879 Pun Re No. 147, Kihal Singh v. Ishtcar Singh, 

(’87) 1887 Pun Re No. 53, Akbar Ali v. Bam Chand, 

( 99) 189 J Pun Re No. 19, Mt, Jaitidi v. Kanshi Bam. 

(’03) 1903 Pun L R No. 91, p. 237 (240) (DB), C. v. C. A B. (Order rejecting peti- 
tion for dissolution of marriage is decree and apiealable ; t Ss. 45 and 55 - 

Divorce Act, IV of 1869 and S. 2, C. P. C.) 

(’22) 9 AIR 1922 Lab 170 (171) (D B), Chiniot Municipal Committee y.Bashi 
Bam. (Letters Patent Appeal.) 

(’22) 9 AIR 1922 Lab 191 (192), Bashi Bam v. Chiyiiot Muyiicipality. 

(’21) 8 AIR 1921 Lab 266 (267) (D B), Daim v. Hayat. (Translation, instead of 
copy of decree.) 

(■92) 1892 All W N 47 (48) (DB), Qulab Deli v. ShanTiar Lai. 

■97) 1897 All W N 15 (15), Wahid Nur Khan v. Haqdad Khan. 

(15) 2 AIB 1915 Cal 693 (694) (DB), Sitilantha Hoy v. Bipradas, (Decrees if two 
both to be filed.) ’ 

(’90) 12 All 129 (138, 139) (FB), Balkaran v. Qobind Nath. 

[See (’46) 33 AIR 1946 Mad 163 (164), In re Bamappa, (Civil P. C., O 41 A R 2 
(Mad)-Rule requiring appellant to produce requisite number of printed copies 
of judgment is not mandatory — Production of copies can be dispensed with 
( 45) 32 AIR 1945 Mad 353, In re Jami Kurmanna dissented from.) 

(Lab), Harjas Mai v. Kahiii. (Copy of deposition 

bled by mistake.)] 

[But see (’94) 4 Mad L Jour 121 (Jour), See Critical Note on 16 All 77, Chamela 
Kuary, Amir Khan, 

(’29) 16 AIR 1929 All 858 (858) (DB), Sanli Lai v. Jiaj Narain. (Appeal from 
order under Provincial Insolvency Act, 1920.)] 

See also Section 4 Note 14. 
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(2) In case of second appeals, a copy of the judgment of the Court 
of first instance must also be filed along with the memoran- 
dum of the second appeal if the filing of such copy is pres- 
cribed by the rules of the particular High Court.^ 

(a) An appeal by or against a minor is preferred when the memo- 
randum of appeal is filed and not when the next friend or 
guardian ad litem is appointed.'^ 

( 4 ) The memorandum of appeal must be signed by the appellant 

or his pleader.^ 

( 5 ) The memorandum of appeal must be presented® by a duly 
authoris ed person.® 

2. ( 22)9 AIR 1922 All 490 (490) (F B), Stiib Daijal v, Jagannath. (The recent 
amendment of O. 42, R. 1, 0. P, C., by Allahabad High Court, however, dis- 
l>enses with the filing of such copy.)) 

(’21) 8 AIR 1921 All 23 (23) (DB), Bhairoti v. Ram Aiitar. (Do.) 

(’21) 8 AIR 1921 All 242 (243) (DB), Bindeshari Pcrshad v, Afzal Khan, (Do.) 
(’27) 14 AIR 1927 Lah 423 (424), Niadar v. Bhartu. (Copy with High Court in 
another appeal not sufficient.) 

(’27) 14 AIR 1927 Lah 721 (722), GJiulam Muhaimiiad v. Riira. 

(’23) 10 AIR 1923 Lah 20S (208), ^sazko v. GopaL 
(’30) 17 AIR 1930 Lah 935 (936) (DB), Arif v. Akbaralt, 

(’29) 16 AIR 1929 Lah 771 (772) (DB). Reasat AZi v. Mahfu-ali, (Copy to be certi- 
fied under 8. 76, Evidence Act.) 

(’21) 3 Lah L Jour 255 (256), Dijala v. Hint. 

(’37) 24 AIR 1937 Pesh 50 (50) (DB), Abdul Qayitm v. Firm Haulvi Haji Md. 

(’82) 4 Mild 419 (420) (FB), Pirathi Singh v. V encataramanayyan, 

(’23) 10 AIK 1923 Lah 144 (144), La\shmi Das v. Meharchand. 

(’23) 10 AIR 1923 Lah 95 (95), Raja i v. Kurria. (AIR 1921 Lah 73 followed.) 

(’26) 13 AIR 1926 Lah 404 (404), Firm Chhoia Lai v. Firm Basdeh Mai. (Un- 
attested copy allowed, attested being not available.) 

(’26) 13 AIR 1926 Lah 626 (626, 627) (D B), Haul v. Mtila. (Appellant cannot 
avail bimseH of copy filed by respondent in cross-appeal.) 

(’21) 8 AIR 1921 Lah 73 (73), Molit Mai v. Sri Ram. 

(’24) 11 AIR 1924 Lah 41 (42) (DB), Mahomed Hassayi~ud-din v. Saif AH. 

(’28) 109 Iiid Gas 727 (727) (Lah), Bahadur Singh v. iSai/i, 

3. (’26) 13 AIR 1926 Lah 186 (186) (DB), Ralla Singh v. Bishna. (4 All 37 and 
30 All 55 followed.) 

(’07) 30 All 55 (56) (DB), Pi^iipchand v. Dasodho. 

(’81) 4 All 37 (39) (DB), Khenkaran v. Hardayal. 

(’36) 23 AIR 1936 Pat 153 (156) (DB), Satyadeva Narayan v. Tirbeni Prasad- 
(Appointment, however, necessary lor commencement.) 

(’30) 17 AIR 1930 All 456 (457( (DB), Lata/ai .IZi V. Var Khan. (Refusal 
by guardian ad litem to ap^peal —Next friend can ap)peal with ap)p)licatiou 
praying such ap^poiiitment for himself.)] 

4. See Civil Procedure Code. O. 41, K. 1. 

5. (’39) 26 AIR 1939 JIad 669 (669, 670), In re Gonappala Basappa. (Presenta- 
tion to second clerk of appellate Court as head clerk was on leave held sufficient.) 

(1900) 1900 Pun L R No. 133 p. 363 (364), Kaim Din v. Kihal Singh. (Mode of 
presentation.) 

(’08) 1908 Pun W R No. 71 p). 251, Mela Mai v. Hatha Singh. (Do.) 

(’95) 8 C P L R 93 (93), Kripasindhudas v. Kunjabandas Mafidar. (Sending by 
post, not presentation. 8 Mad 411, Sankaranarayanav. Xuajappa, distinguished.) 
(’71) 3 N W P H C R 341 (342), Taj Uldeen v. Ghafoor-ul yiissa. (Placing on table 
when Judge is absent is no presentation.) 

6. (*26) 13 AIR 1926 Bom 336 (336), Mahomed Jafer v. Sheikh Ahmed. 
(Vakalatnama.) 
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(6)‘The presentation must be to the proper Court/ 

{?) A memorandum of appeal on which the requisite court-fee 
has not been paid is not valid® But the Court has power 

(’20) 7 AIR 1920 Lab 212 (213), Khaira v. (Do.) 

(*2l) 8 AIR 1921 All 210 (211), Sha)yibhu l^ath v. Badri Das. (Do.) 

(*26) 13 AIR 1926 All 252 (253), Bani Hup v. Naik Bain. (Do.) 

(’27) 14 AIR 1927 All 816 (816), Lokuath v. Shea Saran. (Do.) 

ISee (’34) 21 AIR 1934 Pat 290 (292) (DB), Binda Kuer v. Lalita Prasad. 
(Application for leave to appeal to Privy Council — Vakalatnaina in two sheets 
on behalf of four parties one signed by one and other by other three-7-Extensiou 
given under S. 6,)] 

See the following cases bearing on the authority to present an appeal'. 

(’44) 31 AIK 1944 Lah 131 (134) (DB), Darhata v, Feroze Khan. (Memo of appeal 
signed by a pleader duly authorised but actually presented by another pleader 
on oral instructions of former — Appeal is proi)erly presented — Defect if any is 
cured by appearance of pleader duly authorised on several subsequent dates.) ^ 
(’30) 17' AIR 1930 All 112 (112) (DB), Mohammad Qamar v. Muhammad 
Sdlamat, (Vakil’s name and signature necessary.) 

(’94) 1894 All W N 131 (131) (DB), Muhammad Ghulam v. Muhammad AhduL 
(Through mukhtar of appellant, irregular.) 

(’89) 16 Cal 250 (251) (DB), Akshoy Koomar v. Ch^vnder Mohan. 

(’70) 6 Mad H C R 38 (39), In re Kristnappah. (Jail api)eal.} 

(’14) 1 AIR 1914 All 536 (537) (DB), Md. AH Khan v. Jasram. (Do.) 

(’IS) 21 Ind Cas 444(445XA11), Habeeb v. Naush AH. (Party to sign vakaliitnama.) 
(1900) 22 All 331 (331, 332) (DB), Shiam Karan v. Baghunandan. (Authority to 
present, see cl. 8, Letters Patent, Allahabad.) 

(’ll) 11 Ind Cas 387 (388) (Cal) (DB), Sri Chandayi Bhuya s. Uaroo Sethi. 
(Vakalatnama.) 

(’26) 13 AIR 1926 Lah 223 (224), Allah Baksh v. Bohtak Municipality. (Power 
may be filed subsequently.) 

(’25) 12 AIR 1925 Lah 331 (332), Kura v. Vdami. (Do.) 

(*30) 17 AIR 1930 Lah 68 (69), Boora Mai v. Tulsi Bam. (Power of attorney.) 

(’32) 19 AIR 1932 Lah 134 (135), Mangal Singh v. Babu Singh. (Do.) 

(’20) 7 AIR 1920 Pat681(582KDB), Sheikh Palat v. Saricayi Sahu. (Vakalatname,) 
(’20) 7 AIR 1920 Nag 110 (111), A/asumbi v. Dongar Singh. (Do.) 

(*21) 8 AIR 1921 Nag 27 (27, 28), Chiitar \Ahakshminarayan. (Do.) 

(’82) 19 AIR 1932 Pat 3 (4) (DB), Shyam Sunder v. Bahmatunnissa. (Do.) 

(’32) 83 Pun L R No. 517 (517), Mohamed Rafik v. Muhammad Yasin. (Power 
may be filed subsequently.) 

(*09) 6 All L J llOn (llOw.), Pokhpal Singh v. Damber Singh. 

(’13) 19 Ind Cas 674 (674) (All), Muhainmad Ali v. Saktu. 

7. (’28) 110 Ind Cas 533 (535) (DB*) (Lah), Mahomed Amin v. Chanan Mai. 
(Appeal re-filed in proper Court after long delay.) 

(’04) 28 Bom 235 (237), Daudbhai v. Ernnabai, (Execution proceedings appeal 
direct to High Court.) 

(’37) 24 AIR 1937 Nag 80 (82), Zumherlal v. Silaram^ (Additional District Judge 
is part of District Court.) 

8. (*47) 34 AIR 1947 Lah 210 (212, 213) (DB), Balwant v. (Appeal filed with 
insufficient court-fee — Time for making up deficiency not granted — Deficit 
court-fee paid beyond limitation — Ai)peal is barred by limitation— O. 7, R. 11 
does not apply.) 

(’36) 165 I C 57 (57) (DB) (Mad), Ayyairpa v. Mari Muthu, 

(’21) 8 AIR 1921 Lah 43 (44) (DB), Shahu v. Bakri. 

(*22) 9 AIR 1922 Lah 233 (234) (DB), XJmtd AH v. Municipal Committee, Jhang- 
Maghiana. 

(’24) 11 AIR 1924 Lah 401 (401), Shahadat v. Huham Singh. (Copy of order 
appealed against unstamped.) 

(’29) 16 AIR 1929 Nag 294 (295), Shyam Lai v. Gauri Shankar. 
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under s. 149 of the Civil Procedure Code to allow court-fee 
_ to be paid after the date of the presentation of the appeal and 
where the Court does so. the memorandum of appeal becomes 
valid from the date of its original presentation.®* 

(s) See also the undermentioned cases.® 

II. Criminal Appeal. 

See the undermentioned cases. 

7. Application, when made. _ The section does not provide 
anything as to when an application is to be deemed as made for 
purposes of limitation. Hence, the question depends on the Civil 
Procedure Code and the rules made thereunder. For instance, under 

( 35) 22 AIR 1935 Lab 124 (125), Mohammad Fazal v. Ram Lai. (Copy of decree 
insufficiently stamped.) 

(’34)21 AIR 1934 Lab 272 (273), Imam Din v. Sahib Din. (Copy of order not 
stamped.) 

(’37) 24 AIR 1937 Lab 688 (688), Ihsayi Ilahi v. Ata XJllah, (Section 149, C. P. C ) 
(*35) 22 AIR 1935 Pat 201 (201), Singasayi v. Gaya. 

( 31) 18 AIR 1931 Rang 38 (38) (DB), U Shiyi v. Maung Tha Gywe. (Section 28 
Court-fees Act.) 

\.See also (3/) 39 P L R 502 (503), Har Farain v, Jai QopaX. (Where the copies 
of judgment and decree accompanying the memo of appeal were not properly, 

stamped till after the period of limitation bad expired, the appeal held time- 
barred.)] 

8a. (’37) 24 AIR 1937 Lab 688 (688), Ihsan Ilahi v. Ata Ullah, 

( 37) 24 AIR 1937 Oudh 414 (416) (DB), Husaiyt AH Khati v, Ambika Prasad, 

9 . ( 45) 32 AIR 1945 Lab 15 (16) (DB), Kuljas Rai v. Pala Siyxgh. (Appeal 
piesented in time but subsequently returned — Lioss of the memo of appeal — 
Fresh appeal filed — No question of limitation.) 

( 23) 10 AIR 1923 Lab 484 (485) (DB), Shib Devi v. Ralla (Memorandum 

written by a petition-writer is valid.) 

(’13) 18 Ind Cas 37 (39) (DB), Fakirchayid v. M unicipal Committee of Hazro, 
(Respondent’s name in memo necessary.) 

(’76) 1 All 260 (260) (DB), Jagan Nath v. Lalmayx. (Court to specify time for 
correction of memo.) 

( 12) 14 Ind Cas 744 (744) (FB) (All), Thakar Din v, Hari Das. (Presentation at 
Judge’s residence after Court hours, on last day of limitation, held sufficient.) 

( 23) 10 AIR 1923 Pat 150 (151), Ayiand Rayyi v. Ram Ghulam, (Memo of appeal 
received on holiday.) 

10 . (’92-96) 1 Upp Bur Rul 130 (130), Bagaicathi v, Queen-Empress. (Presenta- 
tion of criminal appeal to Superintendent of jail is equivalent for purposes of 
limitation to presentation in Court.) 

( 92-96) 1 Upp Bur Rul 129 (129), Nga Po Thaung v. Queeyi-Eyyi press. (Criminal 
appeal -Presentation to officer in charge of jail in which appellant is confined is 
equivalent for purposes of limitation, to presentation to Court.) 

( 90) 1890 Pun Re No 29 Cr. p. 96 (97), Muhammad v. Empress. (Appeal by 
prisoner presented to officer in charge of jail in time under S. 420, Cr. P. C. — 
Delay in forwarding it to proper Court is no delay of appellant.) 

(’86) 9 Mad 258 (259) (DB), Queen-Empress v. Lingayija. (Jail appeal —Presenta- 
tion to Jail Superintendent equivalent to presentation to Court.) 

(’92) 15 Mad 137 (138) (DB), Queeti-Empress v. Arlappa, (By post —No presenta- 
tion.) 

(’96) 19 Mad 355 (355) (DB), Queen^Empress v, Vasudevayya. (Deposit in petition 
box — No presentation.) 

(98) 21 Mad 114 (115), Queen-Empress v, Ramasami, (Pleader .through his 
clerk.) 
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the rules of the various High Courts, an application to the Higli Court 
is sometimes required to be made by means of what is known as 
a notice of motion. The procedure of a notice of motion consists in 
the fact that first, the proper oflBcer of the Court is moved to issue 
a notice to the opposite party informing him that on a certain date 


therein specified, the person at whose instance the notice is issued will 
make a certain application to the Court. The question has arisen 
whether the date on which the application must be deemed as made 
for purposes of limitation is the date on which the proper officer of 
the Court is moved to issue the notice to the other side, or the date 
on which the application is made to the Court. There is a conflict of 
decisions on the question.^ For full discussion of this point, see Note a 
to Art. 183. For further illustrations, see the undermentioned cases.^ 



Section 3 — Note 7 

1 . (24) 11 AIR 19*24 Bom 36 (39) (DB). Veyikapaiya v. l^azerally, (Date of moving 
proper officer of Court is date of application.) 

(*29) 16 AIR 1929 Cal 193 (194), Atannoni Dasi v. Bepin Behari, (Do.) 

(*07) 17 Mad L Jour 215 (216) (DBj, JCutiayan v. Manyia Ellappa. (Do — Even 
though affidavits supporting application are filed subsequently.) 

(*93) 20 Cal 899 (902, 903) (DB), Khetter Mohun v. Kassy Nath. (Date of appli- 
cation to Court is date on which it is mide.) 

(*24) 11 AIR 1924 Bom 289 (289), Na:ally v. Ven^apa'xya. (Do. — 17 M L J 215 
distinguished.) 

(’04) 31 Cal 1501154), Hinga Bibee v. Manna Bibee. (Do. — 20 Cal 899 followed ) 

2. (*41) 28 AIR 1941 Oudh 169 (171) (DB), All India Ba. ai Mahasaleha v. Jangi 
Bal. (Application under Sch. II para 20 presented by a pleader whose certificate 
had expired before date of presentation — Presentation is irregular and cannot 
be cured at appellate stage when application has become barred by time.) 

( 38) 25 AIR 1938 Nag 46(47), Kiianlal,v. Naraht, (Court or officer has discretion 
to accept application presented beyond office hours -Execution application to i^ro- 
per officer beyond office hours on last day of limitation —Presentation is proper.) 

( 37) 24 AIR 1937 Mad 239 (240) (DB), Nandamajii v. Modotio Mohono Deo. (Ap- 
plication filed by pleader having no written authority — Pleader has no pov/ev 
or capacity to act —Application has no legal effect as not having been made in 
accordance with law.) 

(’78) 1 Cal L R 291 (291), Desputty v. Doolar (Application may be made at any 
time in the day.) 

(’03) 26 Mad 101 (103) (DB), Baghunatha v. Venkatesa. (Order 21 Rule 17, 
0. P. O., no doubt contemplates that an unverified petition may be returned for 
amendment but it does not follow that a petition which is not verified is an ap- 
plication which will prevent the operation of the statute of limitation.) 

( 22) 9 AIR 1922 P 0 225 (226) (P C), T hiruvenkataswamy v. Pavadai. (Presenta- 
tion of execution application — Pleader appointed by agent of party under 
special power held entitled to present on behalf of party.) 

( 24) 11 AJR 1924 All 804 (805), Santi v, Baj Narain, (Application should 
be allowed to be signed by parties by way of amendment where their signature 
is necessary but had not originally been made.) 

(*70) 1870 Pun Re No. 43, Goar Charan v. Boosee. (Petition could be legally 
received on a Gazetted holiday, where the Court had given notice that it would 
receive such petitions on such holiday.) 

(*89) 12 All 57 (59) (DB), Munro v. Cawnpore Municipal Board. (Presentation of 
application to Munsarim of the District Court instead of to the Judge held 
improper.) 

(’37) 24 AIR 1937 Lah 720 (720), horindchand v, Lorindchand* given 

under S. 149, C. P. C., to pay court-fee on an application — Court-fee paid within 
time but beyond limitation —Application is not barred.) 
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Section 3— Note 8 

1. (’50) 37 AIR 1950 Bom 401 (Prs. 9, 10) (DB), Gulahchand v. Suryaji 
(The provisions of the Limitation Act applicable to a suit can only be ascertained 
on the allegations made in the plaint and the reliefs prayed for and not by spe- 
culating as to what relief the plaintiff should have prayed for.) 

(’45) 3*2 AIR 1945 Lah 164 (166) (DB), Punjab Government v. Baij Nath. (It is 
not the basis of a suit or the recitals of events given in the plaint that ordinarily 
determine the application of an article of the Lim. Act but it is the relief and 
the cause of action on which the suit is founded that determines the article of 
the Act applicable to the case.) 

(’26) 13 AIR 1926 Mad 1190 (1192) (DB), Narayana v. VenJcaf asioamy, (When 
applying law of limitation the pleadings and not result of suit is to be looked 
at.) 

(’33) 20 AIR 1933 Lah 404 (405) fDB), Des Eaj Huham Cha.id v. Laohhi Ram 
Prahh Dayal. (Xnd not on the basis of defence set up.) 

(’33)20 AIR 1933 Lab 491 (492), Umri v. Kalu. (Limitation ijiust be dependent 
to some extent on the form and substance of suit.) 

(’33) 20 AIR 1933 Bom 276(231) (DB), Shri Sharda Peeth Math v. Shri Raja- 
rajesivar ashram. 

(’27) 14 AIR 1927 Nag 10 (12), Secy, of State v. Paginal Kisan Dayal. 

(’32) 19 AIR 1932 All 358 (359) (DB), Zia Uddin v. Ahdar Ali. 

[See also (’38) 25 AIR 1938 Nag 335 (339) (FB), Asa’-am v. Ludhesluoar, 

2. (’32) 19 AIR 1932 All 358 (359, 360) (DB), Zia Uddin v. Akbar Ali. 

[See (’75) 12 Bom H 0 R 97 (112), Dayal v, Khaiav. (Suit for contribution by 
one partner against some other partners — Suit held maintainable in the cir- 
cumstances of the case - Defendant pleading that if general acoounts are taken, 
it would be found that nothing was due from him but that the plaintiff’s right 
to have such accounts taken was barred by limitation — Held that such a 
defence was not open to the defendant.)] 

See also Preamble, Note 13. 

3. (’42) 29 AIR 1942 Oudh 33 (37) (DB), Mohammad Pakhsh v. Allah Din. (For 
the purpose of considering which article of the Lim. Act applies, Courts should 
have regard to the suit, not as framed but to the suit as it ought to have been 
framed. (’23) 10 AIR 1923 Bom 62 (DB), Nagahhatta v, Nagappa, Rel. on.) 

(*34) 21 AIR 1934 Lah 725 (727) (DB), Milkha Singh v. Ram Kishen. (Case under 
Punjab Limitation (Custom) Act, I of 1920.) 

(’24) 11 AIR 1924 Nag 125 (126, 127, 128), Narhadaprasad v. Akbar Khan. 

(’29) 16 AIR 1929 Mad 313 (317) (DB), Bamasioamy v. Govindammal. 

(’25) 12 AIR 1925 Lah 385 (386) (DB), Kaura v. Ram Ohand. 

(’27) 14 AIR 1927 Lah 826 (827), Kirpa Ram v. Satoan Mai. (A plaintiff by word- 
ing of clever plaint cannot avoid the proper limitation for liis suit.) 

See also Articles 142 and 144, Note 3. 


8. “Period of limitation prescribed therefor by the first 

schedule.” — The article in the first schedule applicable to a suit 
must be determined with reference to the nature of the plaintiff’s 
claim. ^ W here the^suit as framed falls under an article which allows 
a longer period of limitation, it is not for the defendant to say that 
the suit ought to have been framed in a different manner so as to 
make another article, which provides a shorter period, applicable.® 
But, in (letorinining the nature of the plaintiff’s claim, regard must 
be liad to the substance of the claim and not merely to the formal 
and verbal expression of it.^ Further, where' the facts found are 
different from those alleged in the plaint, and the plaintiff asks for 
I’elief on the basis of facts found, the question of limitation must be 
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determined with reference to such facts and not the facts alleged in 
the plaint.* 

Where a decree passed by a Court in a Native State is transferred 
for execution to a Court in British India, an application to the latter 
Court for the execution of the decree is governed by the law of limita- 
tion contained in this Act and not by the law in force in the Native 
State : the principle being that a proceeding must be governed by 
the law of limitation applicable to the place wherein it is brought.*^ 
See Note 2 under section li. 

8a. Special or local law — Applicability of S, 3 See Notes 

on S. 29. 

9, ‘ Shall be dismissed." — The section requires that a suit 
or other proceeding instituted after the period of limitation shall be 
dismissed} This, however, does not fetter any power that the Court 

may have under O. 23, R. l of the Civil Procedure Code, to allow a suit 
to be ivithdraion} 

The procedure of dismissal on the ground of limitation applies 
only where a proceeding has been didy instituted. Where the pro- 
ceeding has not been duly instituted, the proper procedure is to reject 
it and not to dismiss it.^ 

An order dismissing a suit or appeal from a decree as being 
barred by limitation is a decx'ee.* 

See also Note 35. 

4 . (’29) 16 AIR 1929 Nag 124 (125), Ibrahim Khan v. Kagoji. 

See also Preamble, Note 23, 

5. (*16) 3 AIR 1916 Bom 200 (202) (DB), Kabibhhai v. Dayabhai. 

Section 3 — Note 9 

1. (’35) 22 AIR 1935 Pat 177 (178) (DB), Nana/: Rant Molilal v. Jugal Kishore 
Maricari^ (Appeal prohibited or barred by time — It cannot be treated as revi- 
sion application.) 

(*17) 4 AIR 1917 Cal 79(80) (DB), TSarkat AH v, Basant Nania, (Where proaeeding 
is dismissed, law under which and facts on which suit is barred must be stated.) 
(’92-96) 1 Upp Bur Rul 130 (130), Bagaioathi v. Queen^fCmpress. (Held that 
returning an appeal on ground of limitation is nob correct iirocedure — It must 
be — Submitted that the proper procedure is to dismiss the appeal.) 

[5^^ also (’42) 29 AIR 1942 Pat 335 (337) (DB), Banvari v. Bamhari. (Provi- 
sions are mandatory —Limitation cannot be applied on equitable grounds.) 

(’40) 27 AIR 1940 All 29 (31) (DB), .Is/iar/i La/ v. Zamir Fatima Bibi, (Even 
causes of action which have accrued before the enactment of a law of limitation 
are affected.)] 

2. (’18) 5 AIR 1918 Sind 6 (8), hudhomal v. Secretary of Slate, (Withdrawal 
not allowed— Par of limitation not formal defect under O, 23, R. 1 (2) (a), C. P. 
Code and there was no sufficient ground for allowing withdrawal under clause 
(b) of that sub-rule.) 

(*10) 6 Ind Cas 285 (285) (Had), T’a//ia/ntwai v. Shanmugam. (Withdrawal nob 
allowed.) 

[S£C (’82)6 Bom 103 (107), Narronji v. il/a^niram. (Court may allow the plain- 
tiff to withdraw to enable him to sue in foreign country.)] 

3 . (’30) 17 AIR 1930 All 112 (112) (DB), Muhammad Qamar Shah Khat v, 
Muhammad Salamat All Khan. (Presentation of memo of appeal by unauthori- 
zed person.) 

4 . (’84) 7 All 42 (43, 44) (DB), Oulab Bai v. Mangli Lai. 

(’86) 12 Cal 80 (81) (DB), Gunga Dass Dey v. Bamjoy Dey. 

3.Lim.7. 


Section 3 
Notes 8-9 
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Notes 10' 


3 10. “Although limitation has not been set up as a 

12 defence.’’ _ Under this section where the Court finds that the suit, 
appeal or application before it has been instituted after the period of 
limitation, the Court is bound to dismiss such suit or other proceeding 
although limitation may not have been set up as a defence.^ In other 
words, the bar of limitation under this section does not depend on its 
being set up by any party. See also Note 2 above. 

11. Explanation to the section. — See Notes 4 and 5 above. 

12. Pauper proceedings and limitation According to the 

explanation to the section, a suit by a pauper must be deemed as 
instituted on the day on which the application for leave to sue as a 
pauper is made.' Such application must be signed and verified in the 
manner proscribed for the verification of pleadings (o. . 33 , E. 2, c. p. c.). 
But such signature and ve rification are not essential for the consti- 

(’85) 9 Bom 452 (453) (DB), Rajhmmth Gopal v. Nilu, Nalhaii 
(’&!) 27 Mad 21 (22) (DB), Saminathan v. V enUatasulla. 

[See ( 41) 28 AIR 1941 Pat 108 (109), GajadharY. Motichand. (Rejection of memo 
of appeiil as being oufc of time is a decree and is appealable.)] 

Section 3 — Note 10 

1. ( 48) 35 AIR 1948 Nag 41 (44) (DB), Alaf v. Kurban, 

(’35) 22 AIR 1935 PC 85 (88) (PC), Ma(ibul v. Onkar, 

( 38) 25 AIR 1938 All 89 (90) (DB), Collector of Benares v. Jai Narain. 

(’35) 22 AIR 1935 All 946 (948, 949) (FB), Vdeypal Singh v. Lakshvii Chand. 

(’34) 21 AIR 1934 All 386 (387) (DB), Ttadha Mohan v. Amichand. (12 All 461 
followed.) ^ 

(■35) 22 AIR 1935 All 92 (93) (DB), S^ldama v. Bisheshar, (Appeal.) 

(’16)3 AIR 1916 All 324 (325) (DB), Beni Prasad v. Lajja Rani. 

(’89) 11 All 438 (454) (DB), Parmanand v. Sahib Ali. 

(’26) 13 AIR 1926 Bom 54 (55) (DB), Visveshwar v. Sadashiv* 

(’17) 4 AIR 1917 Cal 188 (192) (DB), Asiitosh v. JJpendra, 

(’16) 3 AIR 1916 Cal 651 (652, 653) (DB), Tara Sa.ikar v. Sasaruddi. (Applica- 
tion to set aside ex. parte decree.) 

( 02) 29 Cal 167 (185) (PC), Ghoolam Ciilani v, Makamniad Hasan. 

(’75) 24 Sutb W K 339 (340) (DB), Wodoy Tara v. Syed Abdul Jubbar. 

(’90) 12 All 461 (483) (FB), Bechi v. AhsauuUah. 

ISee also (’32) 19 AIR 1932 All 16 (18) (DB), Shariful Hasan v. Lachnii 
Narain.'] 

Section 3 — Note 12 

1. (’39) 26 AIR 1939 Bom 418 (419), Keshavlal v. Bai Dahi. 

(’36) 23 AIR 1936 Mad 853 (854), Jogarao v. Ghinnayya. 

(1864) 1864 Suth W R 53 (53) (FB), Goliicknath v. Seetaram, (Case under Act of 
1859 which did not contain any provision corresponding to the Explanation.) 

(’67) 4 Bom H 0 R A C 39 (40), Dkavle v. Samvat. (Do.) 
iSee (’44) 31 AIR 1944 Bom 63 (67), Umanrao v. Pranlal. (The explanation is 
intended to show when limitation begins to run on a suit being instituted and 
not to affirm that an application for leave to sue as a pwiuper is tantamount to 
the filing a suit.)] 

[Sec also (’73) 1873 Bom P J ], Balwanirao v. Chahildas. (Date of presentation 
and not of registration of petition after it is permitted, is commencement of 
suit.) 

(’40) 27 A I R 1940 Oudh 441 (442) (DB), Baisuddin v. Basti Sugar Mills Ltd. 
(For the purposes of S, 10, C, P, 0., the plaint in a suit in forma pauperis 
should be deemed to have been filed on the date when the application for leave 
to sue as pauper was presented and not on the date when the application was 
allowed and the suit registered.)] 
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tiition of the application and although they are made on a later day, Section 3 
the application must be deemed as made on the date on which it was Notes 12-13 
originally presented.^ 

The provision in the explanation to the section as to a suit by a 
pauper applies only to cases where a person is allowed to sue as a 
pauper and does not apply to cases where leave to sue as a pauper is 
refused and full court-fee is paid thereafter.^ Where during the pen- 
dency of an application for leave to sue in forma panperis the appli- 
cant pays the full court-fee the suit must be deemed as instituted 
when the application for leave is filed, and not when the court-fce is 
paid.^ Where the application for leave is refused, the question arises 
whether the application for leave to sue as a pauper (which under 
O. 33, R. 2 of the Civil Procedure Code is required to contain all the 
particulars of a plaint) may be treated as a plaint so as to enable the 
Court under S. 149, Civil Procedure Code, to extend the time for the 
payment of the court-fees so that the date of the presentation of the 
application could be treated as the date of the institution of the suit 
notwithstanding the omission to pay the court-fee at such date. For a 
discussion of the subject, see the A. I. R. Commentaries on the Civil 
Procedure Code, 5th (1950) Edition, o. 33, R. 7, Notes 5 and 6. See also 
S. 5 Note 29 and Art. 170, Note 6. 

The explanation does not provide when an appeal in forma 
pauperis to be deemed as preferred. But, under o. 41, R. i and o. 44, 

R. 1, Civil Procedure Code, such appeal must be deemed as preferred 
on the date on which the application for leave to appeal as pauper is 
filed. As to the date up to which limitation is to be calculated where 
leave to appeal as pauper is refused and full court-fee is paid there- 
after or where full court-fee is paid pending the application for leave, 
see the A. I. E. Commentaries on the Civil Procedure Code, 5th (1950) 

Edn., o. 44, R. 1, Note 7. 

As to the power of the Court to consider whether the suit is barred 
by limitation while deciding whether a person should be allowed to 
sue as a pauper, see the A. I. R. Commentaries on the Civil Procedure 
Code, 5th (1950) Edition, O. 33, R. 5, Note 5. 

m 

13. Company in liquidation — Proceedings by or against. 

— Proceedings for the winding up of a company do not stop the 
running of limitation under the Limitation Act both with reference to 
suits and other proceedings against as well as those , o?z behalf oi the 

2 . (*3l) 18 AIR 1931 Bom 47 (49), Vora v. Japan Cotton Trading Co, Ltd. 

3 . (’43) 30 AIR 1943 Bom 292 (296, 297) (DB), Mahadev v. Bhikaji. 

(’39) 26 AIR 1939 Oal 394 (398), Biswa Nath v. Khejerali Molla. 

(’01) 28 Cal 427 (432) (DB), Jandkdhary v. Janki. 

4 . (*49) 36 AIR 1949 Pat 465 (Pr 3) (DB), Amar Rai v. Dharichhan Rai, (Observa- 
tions in AIR 1936 All 584 (FB), Chunna Mai v. Bhagxoant Kishore held obiter.) 
iSee also (’43) 30 AIR 1943 Bom 292 (296, 297) (DB), Mahadev v. Bhikaji. (Pauper 

application- — Order refusing leave - Subsequent grant of time for payment of 
court- fee for regular suit — Date of institution of suit — Plaintiff cannot avail 
himself of time spent in pauper proceedings to save limitation.)] 
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company.^ Hence, with regard to such proceedings, limitation must 
be calculated up to the very date of their institution. But in the case 
of a unit against a company which is being wound up by the Court, 
the date of the institution is, for purposes of limitation, advanced to 
an eailier date, viz.^ the date on which the claim was first sent in to 
the official liquidator^ (vide explanation to the section). 

An application by the official liquidator under s. 186 of the Com- 

1 ^ ^ ) ecovei ^ of money due from a contributory 

IS neither a suit nor an application which is governed by this Act and 
hence is not directly subject to any period of limitation. But, as the 
expiession money due in the above section means money which is 
due and lecoverable by suit, such an application will not be maintain- 
able after the expiry of limitation for a suit for the money.^ 

The liability of a contributory to pay money due on shares in 
a company in liquidation is a statutory liability under section 156, 
Companies Act, 1913, and is enforceable even after a suit for such 
money may be barred by limitation^ 

A cLaim against a company in liquidation which is not made by 
the piesentation of a plaint is not a suit and is not directly subject to 
any period of limitation.'^ Such claim, however, would be allowed if 
a suit for its enforcement would have been within time at the date 

of the winding up order and would fail if such suit would have been 
time-barred at such date.® 

The order of a Court under the Companies Act, 1913, is enforce- 
able as a deci’ce (vide section 199 of that Act) and hence, an application 
for the execution of such an order is governed by this Act." 

See also Note 26. 


14. Limitation bars remedy but does not destroy right. 

—This section only bars the remedy but does not destroy the right 

to whicli the remedy relates. Such right continues to exist notwith- 

Section 3 — Note 13 

1. ( 33) 20 AIR l933 P C 63 (66) (P C), l{ansro.j v. Uehra Dun ^lussoorie Elec- 
tric Tramway Co. lAd, 

2. ( 33) 20 AIR 193.3 P C 63{6l) (PC), ISansraj v. Eehra Dun Mussoorie Electric 
Tramway Co. Lid. 

3. (*33) 20 A I R 1933 P C 63 (64, 66) (P C), Hansraj v. Dehra Duyi Mjissoorie 
Electric Tramway Co. Lid. 

(’24) HAIR 1924 Lali 53 (54) (DB), Sri Narain v. Liqnidalor, Union Bank of 
India. (The words “at any time” in S. 186, Ccnipnnies Act, mean in course of 
liquidation proceedings.) 

See also Note 26. 

4 . (’16) 3 A I R 1916 All 317 (318) (DB), Jayannath Prasad x. U.-P. FI nr and 
OiZ Mills Co. Lid, See also Note 26. 

5. (’33) 20 A I R 1933 P C 63 (64) (PC). Hajtsraj y. Dehra Dun Mussoorie Elec- 
tric Tramtray Co. Ltd. 

6. (’27) 14 AIR 1927 All 161 (162) (FB), V^gyer India Rice Mills Ltd, v. Jaunpur 
Sugar Factory Ltd, 

7. (’26) 13 A I R 1926 Oudh 289 (290) (DB), Peoples Industrial Bayik Ltd., Alla- 
haiad v, MdhesJi Charan, 
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standing that the remedy is barred by limitation. But there ore 
certain special cases in which, on the remedy becoming barred by 
limitation, the right itself is destroyed. Thus, under section 2 S of the 
Act, on a suit for possession of certain projjerty becoming barred by 
limitation, the right to the property itself is destroyed. Except in 
such special cases, which are specifically provided for, the fact that a 
remedy is barred by limitation does not by itself put an end to tlie 
right to which the remedy relates.^ But although the existence of the 
right is nob affected by the remedy becoming barred by limitation, 
the. fact that the remedy is so barred niay*x>i'Gvent the riglit from 
being available in some other way also. In what other wavs the viaht 
can be availed of and whether its availability in a particular manner 
is prevented by the suit or other proceeding being barred by limitation 

depend on other branches of law. The following are some of the 
points bearing on the subject : 

(l) Although a suit to enforce a right may be barred by limitation, 
a defence based on such a right is not barred. (See Note 15 .) 


(2) Where after the expiry of limitation for a suit for the lecovery 

of a debt the debtor pays the debt to the creditor, lie cannot 
claim back the amount.’^ 


Section 3 — Note 14 

1. ('50) 37 A I R 1950 All 598 (Pr 16) (F B), Itameshivar v. Oanga. (Though the 
right remains, it cannot be enforced by judicial process.) 

(’50) 37 AIR 1950 All 7 (Pr 7), Bal Jit v. Chand Kiran, 

(’49) 36 AIR 1949 East Punj 29 (32) (DB), Ram Sartip v. Uani Chayidar. 

( 47) 34 AIR 1947 Bom 375 (377) (DB), Micp^anna v. Shree Gajanan Urban Co- 
Op, Bank, 

^ ^ 1947 Oudh 195 (199) (F B), Deputy Cow?ur., Sullanintr v. Kalla 

MaL 

( 41) 28 AIR 1941 All 278 (279), Thakur Prasad v. Official Liquidator^ Benares 
Banky Ltd. (The right remains, but the remedy is destroyed.) 

( 39) 26 A I R 1939 Bom 494 (496), Surat Borough M unicir)ality v. Sarii'a 
Kartifinissa, 

(’39) 26 AIR 1939 Cal 163 (166) (DB). Kakul Chandra v. Kalipada. 

(’39) 26 AIR 1939 Pat 138 (139) (DB), Baskuar v. Caya Mu 7 iicnality. 

(’31) 18 AIR 1931 All 635 (649) (FB), Ram Karan v. Ram Das. 

(’32) 19 AIR 1932 All 543 (544) (DB), Bhajja v. Muhannnad Said Khan. 

(*32) 19 AIR 1932 All 199 (206) (DB), Abdul Rafig v. Bhajan. 

(*30) 17 AIR 1930 All 858 (860) (DB). Mahomed Ra.a v. Zahoor. 

(’35) 22 A I R 1935 Bom 326 (328, 329), Copal v. Jayannalh. (Section 3 refers 
only to the remedy of plaintiff and not to his rights.) 

(’21) 8 AIR 1921 Lah 351 (352) (DB), Aklar Hussain v. Rag^iandan. 

(*80) 5 Cal 897 (S99j (DB), Kursing v, Hurryhur. 

(’31) 18 A I R 1931 Lah 668 (670) (DB), Dalip v. Gurudwara Pralandkak Coui- 
mitteCy Amritsar, 

(*77) 1 Mad 267 (276) (DB), AdminisU ator-General of Madras v. F, A'. Hawkiyis. 

2. (’24) 11 AIR 1924 All 543 (545) (DB). Gaari Shankar v. Sheo Kandan. 

(’40) 27 A I R 1940 Lah 166 (169), Punjab Katioyial Bank Ltd. v. Official Re- 
ceiver j Karnal, 

(*39) 26 AIR 1939 Bom 494 (496), Surat Borough M unicipality v. Sarii'a Karun- 
nUsa. 

(’32) 19 AIR 1932 All 543 (544) (DB). Bhajja v. Mahomed Said. fRueh debt may 
furnish sufficient consideration if the amount is paid.) 

See also Preamble, Note 16. 

« 
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(3) Where A, who owes several debts to B, pays a sum of money to 

him, the latter can adjust the payment towards any of these 
debts, although a suit for the recovery of such debt may be 
barred by limitation.^ 

( 4 ) Under s. 25 ( 3 ) of the Contract Act, 1872, an agreement in writing 

undertaking to pay a time-barred debt is valid and binding,* 

( 5 ) A time-barred debt is a valid consideration for a transfer of 

l)roperty.® As to whether a transfer by the manager of a Hindu 
joint family, the guardian of a minor, etc., in consideration of 
a time-barred debt is valid, see the undermentioned cases.® 

(g) As to whether the pious obligation of a Hindu son to pay off the 
debts of his father extends to time-barred debts, see the under- 
mentioned cases. ^ 

( 7 ) In a suit for accounts, a decree may be passed in favour of the 

defendant for the balance found due to him although a suit by 
him for such balance would have been barred by limitation.® 

(8) In a suit for the administration of the estate of a deceased per- 

son, a debt due by an heir to the deceased may be deducted 

3. (’40) 27 AIR 1940 Lab 166 (169), Punjab PJational Bank Ltd. v. Official 
Beceirer, Karnal. 

(’23) 10 AIR 1923 Bom 82 (84) (DB), Satapya v. Annapya, 

(’30) 17 AIR 1930 Mad 594 (595), Krishnaswami v. Batesa. 

4. (’29) 16 A I R 1929 All 586 (586) (D B), Asa Bam t. Karam Singh. (But a 
Hindu son is liable on a bond for his father’s time- barred debt only to the extent 
of joint family property.) 

(’22) 9 AIR 1922 All 402 (402, 403) (DB). Bain Kishen v. Chhedi. 

(’23) 10 A I R 1923 Lah 481 (483) (D B), David Sutherland v, Bose Grim Shaw, 
((’99) 23 Mad 94 (DB). Aypa Bao v. Suryapra\asa Bao followed.) 

5. (*25) 12 AIR 1925 Oudh 267 (268), Zohra Bibi v. Ganesh Prasad. 

(’29) 16 AIR 1929 All 657 (657) (D B), i^aihu Singh v, Girwarsingh. (AIR 1924 
All 551 followed.) 

(’24) 11 AIR 1924 All 551 (554) (FB), Gajadhar v. Jayannath. ((’lo) 33 Mad 308 
Subramania v. Gopaja, followed.) 

6. (’24) 11 A I R 1924 All 551 (554) (F B), Gajadhar v. Jagannath. (Hindu law 
— Joint family — Alienation by lather for debt barred at the date of alienation 
binds sons.) 

(’26) 13 A I H 1926 Oudh 266 (267), Bharath Singh v. Sheodat. (Hindu law 

Alienation bj' father — Though personal remedy against him is barred, debt can 
be regarded as antecedent debt.) 

(’27) 14 AIR 1927 Oudh 52 (52) (DB), Brahinkadin v. Bam Lakhan. (Mother as 
guardian of the minor son is not comi)eteDt in law to revive time- barred debt 
due from the deceased father.) 

(’25) 12 AIR 1925 Nag 2 (5) (DB), Chitnavis v. Naihu Sao. (Do.) 

7. (’26) 13 AIR 1926 Pat 427 (430) (DB), Achutnand v. Surja Narain. (Does not 
extend.) 

(’27) 14 AIR 1927 Oudh 52 (52, 53) (DB), Brahmhadin v. Bam Lakhan. 

8. (’16) 3 A I R 1916 Mad 720 (726) (D B), Chidanibara v. Krishnaswainy, (Suit 
against trustee for accounts — Claim of trustee against trust for moneys spent by 
him may also be considered and a decree may be passed in his favour for such 
sums although his right to sue in respect of those items is barred by limitation.) 

See also A. I. R, Commentaries cn Civil Procedure Code 5tb (1950) Edition, O. 20, 

R. 19, Ncte 3. 
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from the share payable to the heir although a suit for the 
x'ecovery of such debt may be barred by limitation,® 

(o) Under O. 34, R. 6 . Civil Procedure Code, an application for a 
l)ersonal decree against the mortgagor can be made if the sale 
proceeds of the mortgaged property are not siiSicient for dis- 
charging the mortgage debt. But such application will lie only 
if the pei'sonal remedy has not become barred by limitation at 
the date of the institution of the suit on the mortgage.^® 

(10) In a suit for the redemption of a mortgage, under which the 

mortgagee has been in possession of the mortgaged property, 
the mortgagee is bound to account for the rents and profits of 
the property although if a separate suit were to be brought for 
such rents and profits, it would have been barred by limitation.^^ 

(11) The fact that a suit for the enforcement of tlie personal liability. 

of a mortgagor for the mortgage debt is barred by limitation 
does not preclude a suit for the enforcement of the mortgage 
(See Note 4.) 

(12) An attorney’s lien for costs against his client can be availed of 

although a suit for the recovery of such costs may bo time- 
barred.^^ 

(13) See also the undermentioned cases. 

See also Note 16 to the Preamble and Note 1 to s. 28 , 

9 (’81) 7 Cal 644 (617), Lokanath v. Odoychum. ((*80) 6 Cal 310 (D B), Mohesh 
Lai V. Busunt Kumaree followed.) 

(’12) 14 Ind Cas 508 (509, 510) (Low Bar), Momein Bee Bee v. Arrif Ebrakim. 
(Suit for administratiou of a Muhammadan estate.) 

10. See AIU Commentaries on Civil Procedure'Oode, 5th (1950) Edition, Order 34, 
Rule 6, Notes 12 and 17, 

11. (’25) 1*2 AIR 1925 Slad 825 (829), Xarasiytilia v. Imniani. (No question of 
limitation can arise so long as relation of mortgagor and mortgagee continues.) 
ISee alsy (’85) 8 ^lad 381 (383) (DB), Kanna Pisharodi v. Konibiacha.t, (Suit 

to re::over property demised on kanom to defendant —Plaintiff jenmi is 
entitled to deduct arrears of rent from the amount of kanom amount including 
rent for the years in respect of rent for which a suit would have been barred 
by limitation. It is no doubt true that, where a set-off is pleaded, only so 
much of it can be allowed as falls within the period of limitation, if the set-off 
consists of a debt resulting from an independent transaction —But the claim 
that a deduction should be made from the kanom amount on Recount of rent 
is not properly described as a set-off.)J 

12. (’21) 8 AIR 1921 Cal 67 (68), Xarendra Lai v. Taruhala Dasi, 

[See also (’23) 10 AIR 1923 Rang 84 (86) (DB), Leiboak Syndicate v. Fhilay 
Fleming Co. (Agent is entitled to a lien or retainer upon uiDneys of his 
principal which are in his hands for all expenses properly incurre<l. There is 
no time limit for the exercise of lien.)] 

See also Article 84 Note 6. 

13. (*48) 35 AIR 1948 Pat 443 (Para 10) (DB), Bajib Xaih v. C7io^a Najpnr 
Banking Assocn* (Creditor having lien on debtor’s property for debt Lien 
comes to on end on debt passing into decree and thereafter creditor’s rights 
are confined to enforcing decree - If decree is timebarred, he cannot fall back 
upon his lien.) 

(*47) 34 AIR 1947 Bom 375 (377) (DB), Muppanna v. Shree Cajanan Urbatu 
Co.-Op, Bank. (Execution of award under S. 59(1) (a), Bombay Co-opentive 
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Section 3 
Note 15 


15. Limitation does not bar defence. — As seen in Note 14 
above, limitation only bars the remedy but generally does not destroy 
the right. Hence, although a suit to enforce a right may be barred by 
limitation, such right may be set up in defence} 


Soceities Act, 1925, barred by limitation — Alternative remedy provided for in 
8. 59 (1) (b) is still available). 

(’39) *26 AIR 1039 Bom 494 (493), Surat Borough Municipality v. Sarifa 
Kdrunnissa, (Bombay Municipal Boroughs Act— Powers of Municipality acting 
under Ss, 104 and 105 are not governed by Limitation Act —Municipality can 
recover amount by issuing distress warrants under S. 105 even if civil suit 
under S. 203 to recover it is time- barred.) 

( 10) 3*2 All 51 (54) (DB), LaKa Pershad v, B^hu Pershad. (Suit for dissolution 

of partnership — Receiver appointed to discharge the debts and liabilities of the 

firm - The mere fact that a claim, which was within time when made, is not 
adjudicated upon by the Court until after the expiration of more than three 
years, does not render the claim a bad claim against the partnership assets.) 

(’18) 5 AIR 1918 Mad 258 (261, 262) (DB), V ellayappa v. Krishna. (Suit for 
partition — Plaintiff claiming sum in addition to his proper share on account 
of certain matters in respect of which a separate suit would have been barred 
by limitation — Held that the claim for the additional sum cannot be decreed — 
Set-off can be claimed only by a defendant.) 

(’29) 16 AIR 1929 Sind 230 (232, 233). Munshi Lai v. Bishen Lai. (Suit for 
partnership accounts — Accounts of other partnerships may be gone into. If 
necessary, notwithstanding that a suit for such accounts may be time-barred.) 


Section 3-.Note 15 

1. (’49) 36 AIR 1949 East Punj 29 (32) (DB), Ba rt Sarttp v. Bam Chandar. 

(’43) 30 AIR 1943 Mad 370 (372), Ananthana rayana v. Sivaraniakrish!<a. (Even 
if a mortgage is barred by limitation, it is still available to the mortgagee as a 
shield to defend his ^wssessioii. That the mortgage did not confer upon the 
mortgagee a right to possession is immaterial where the suit is one for partition 
calling for the adjustment of mutual rights and liabilities.) 

(’39) 26 AIR 1939 Cal 163 (165) (DB), Kakul Chandra v. Kalipada. (There is no 
bar of limitatioji to defence under S. 53A, T. P. Act— Right of defence is not 
lost even if there is no present right to enforce contract.) 

(’38) 25 AIR 1938 Lah 280 (288) (DB), Niram Din v. Bam Sukh. 

(A6) 3 MB IdlOP 0 112 (119) {V C), Sri Kishen Lai v. Kasmiro, (No bar of 

time to a plea of fraud set up bv way of defence.) 

(■29) 16 AIR 1929 All 77 (78). Bengali Lai v. Panna Lai. 

(’35) 22 AIR 1935 Bom 326 (328, 329), Gopal v. J ajannath, (Section 3 does not 
refer at all to a defendant.) 

(’26) 13 AIR 1920 Bom 33 (34) (DB), Dodba^i^appa v. Pradhanairpa. (Judgment- 
debtor allowing confirmation of sale cm sec up defence of fraud in suit by 
auction purchaser for possession.) 

(’17) 4 AIR 1917 Cal 514 (515) (DB), Dejdhari v. Dayanad. (Suit for possession 
on basis of document — Defendant can impugn document though his right to get 
the document set aside by suit is barred.) 

(*17) 4 AIR 1917 jMad 190 (191) (DB), Thiruvetikaia v. Seshadri. 

(’16) 3 AIR 1916 ^lad 350 (357) (DB), Rajah of Ramnad v. Aruyiachellam. 

(’07) 30 Mad 169 (178) (FB), Lahshmi Dosa v.'Roop Laid. 

(’06) 30 Bom 395 (408) (DB). Minalal v. Kharsetji. 

(’04) 28 Bom 639 (642) (DB), Rangnath v. iiovind. 

(’90) 14 Bom 222 (225, 226, 227) (DB), Hargovindas LMvnidas v. Bajibhai 
Gijihhai. 

(’05) 32 Cal 1107 (1125) (DE), Harendra Lai v. Jogi Hari. (Per Woodroffe, J.) 

(’98) 2 Cal WN 260 (262) (DB), Mohendra yath v. Joge.idra Nath. (Court 
should under S. 92, Evidence Act, allow oral evidence by defendant to prove 
mutual mistake though separate suit to rectify it is barred by time.) 
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Illustrations. 

1. Where a transootion is viodable at the instance of .l, he may defeml, ou 

this ground, a suit to enforce the transaction although the period of limitation 

for a suit to set aside the transaction may have expired.^ 

(’78) 2 Cal L It 6 (6) (DB), Ram Narain v. Poolin Behary. 

(*25) 12 AIR 1925 Lah 32 (34) (DB), Bholi Bai v. Dawarka Das, (In suit for par- 
tition defendant can claim to be reimbursed for expenses incurred by him from 
his private property though suit on it would be barre l.) 

( 16) 3 AIR 1916 LaiIi 229 (229) (DB), GoJialchand v. AiViffn?’ Mai. (Plaintiff pur- 
chasing house sold by Receiver — Defendant’s suit for cancellation of sale time, 
barred — He can still impeach the sale in plaintiff’s suit for possession.) 

(07) 1907 Pun L R Ao. 26 p, 51 (52), Baldeo v. Gajica. (Plaintiff claiming land as 
adopted son — Defendant cannot be prevented from pleading invalidity of adop- 
tion by reason of lapse of time.) 

( 94) 17 Mad 255 (256) (DB), Orr v. Suudra Pandia. (Plaintiff suing for posses- 
sion as lessee — Defendant can plead that lease was obtained by fraud ciiough 
suit for cancellation of lease on that ground is time barred.) 

( 19) 6 AIR 1919 Oudh 370 (373), Gaya Prasadv, Gnr Dayal. 

(*19) 6 AIR 1919 Oudh 379 (381) (DB), Mtharban v. Rajhunath. 

[See also (*38) 25 AIR 1938 All 497 (50 >) (DB), Beni Pra^-ad v. Om Prakash. 
(Decree-holder applying to enforce decree — Objection by defendant that decree 
is nullity owing to plaintiff’s failure to comply with terncs of deerte can be 
raised at any time.)] 

[But see (*39) 26 AIR 1939 Mad 678 (680), Krishyia v. Snbba. (It is not the law 
that limitation can never affect a plea urged in defence.) 

('88) 12 Bom 501 (b0i),Jugaldas v. Amlashankar. (Sale by landlord of land in 
possession of tenant — Fraud in sale — Suit by purchaser against tenant— Plea 
by tenant impeaching sale held could not be allowed as remedy by landlord to 
set aside sale deed was 'time-barred — The case can be distinguished on the 
ground that the fraud set up was not practised on defendant but his landlord 
who was not party to the suit.) 

(*05) 7 Bom L R 772 (787), Mahomed Cassum v. Joseph Ezekiel. (12 iJom 501 
followed.)] ’ 

2, ( 50) 37 AIR 1950 All 7 (Pr 7), Bal Jit v. Chand Kiran. (The riglit of a rever- 
sioner to challenge an alienation by a Hindu widow continues to e.xist even after 
the period of limitation for a suit to challenge it has expired.) 

(*49) 36 AIR 1949 East Punj 29 (31. 32) (D B), Ram Saricp v. Ravi Chandar. (Suit 
by landlord to avoid transfer under S. 60, Punjab Tenancy Act. dismissed as 
barred by limitation — Landlord can still set up plea under S. 60 in a suit for 
possession against him.) 

(*46) 33 AIR 1946 Oudh 129 (141) (DB), Sant Bux v. Ali Ra a. (Suit for i)osses- 
sion by lessee — Defendant lessor can plead that lease was obtained by undue 
influence or misrepresentation even if suit to set aside lease is barred.) 

1*35) 22 AIR 1935 326 (328), Oopal v. Jajannath. 

(’18) 5 AIR 1918 Mad 1332 (1335), Athan Kutti v. Sutarjanavi. 

(’04) 28 Bom 639 (642) (DB), Ranganath v. Govhid. ((’88) 12 Bom 501 Jiigaldas 
V. Ambashankary distinguished.) 

(*90) 14 Bom 222 (226), Hargovandas v. Bajibhai. 

(’18) 5 AIR 1918 Mad 751 (754) (DB), Sethurania v. Chotta Raja, ((’16) AIR 1916 
P C 172 (P C), Sri Kishan v. Kashmirai, relied on.) 

(’07) 30 Mad 444 (445) (DB), V enkatachallapathi v. Robert Fischer. 

(*07) 30 Mad 248 (250) (DB), Hamayiasari v, Mulhusamy. 

(’07) 30 Mad 169 (178) (FB), Lakshimi Doss v. Hoop Laid. (12 Bom 501 
distinguished.) 

(*97) 20 Mad 305 (311), Krishna Menon v. Kesavan. ((*93) 17 Mad 255, Ch'r v. 
Sundra, relied on.) 

(*28) 15 AIR 1928 Nag 262 (264), Maroti v, Raiioant, 

[Sec also (*49) 1 Pepsu L H 36 (48), Gamdoor Chand v, Bo.ja Rani (Compromise 
decree against minor without complying with O. 32, R. 7, Civil P. C. — Suit for 
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Section 3 
Note 15 
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2, Aitliough the period of limitation for a suit bo set aside a decree obtained 
by fraud may have expired, the fraudulent character of the decree may be set up 
in defence when the decree is sought to be enforced,^ 

S. In a suit for the redemption of a mortgage against a m'rtgagee in posses- 
sion, the latter can claim the mortgage money from the plaintiff although a suit 
for such money would have been barred by limitation.* 

4. Where a puisne mortgagee sues to enforce his mortgage, the prior mort- ^ 
gagee or a person who is subrogated to his rights may set up the prior mortgage ^ 
as a shield although a suit for enforcing such mortgage may be barred by 
limitation.^ 

5. Where a mortgagor expressly covenants with f the mortgagee that he wil^ 
not be entitled to redeem the mortgage unless he pays nob only the amount due 
under the m rtgage but also other debts owed by him which are charged on the 
same property, the mortgagee can defend a suit for the redemption of the mort- 
gage by claiming also such (other) debts although a suit for the enforcement of 
their payment may be time-barred.® 

Ix)S9eB9ion on leases of compromise decree — Minor is entitled to plead in 
defence that the decree is not binding on him especially when his right to set 
aside decree is not barred by limitation on the date when he filed his written 
statement.)] 

3. (1900) 27 Cal 11 (23) (DB), Bajib Panda v. Lakhan Sendh Mahapaira (Per 
Bauerjee J.) 

(’28) 15 AIR 1928 Cal 810 (811) (DB), Bhola Kath v. Nagendra Bala. (It is not 
necessary for him to bring a suit to set it aside.) 

See also Art. 95 Note 18. 

4 . (’51) 38 AIR 1951 T 0 17 (Pr 7) (DB), Varaha Deveswom v. Ummcr Sait, 

(’23j 10 AIR 1923 Bom 199 (200) (DB), Bangappa v. Vitim, 

(’18) 5 AIR 1918 Mad 657 (658, 659). Nathamuni v, V engammal. 

(’21) 8 AIR 1921 Lah 351 (352) (DB), Akbar Hussain v. Ragnandan. (Ijimifcation 
is not applicable to fix the period for which interest on the mortgage debt is pay- 
able by a mortgagor to a mortgagee.) 

(*22) 9 AIR 1922 Lah 254 (256) (FB), Motan Mai v. Mohammad Baksh. (Do). 

(But see (*27) 14 AIR 1927 Mad 631 (634, 635) (DB), Kotappa v. Raghavayya. 

(The decision simply lays down that the subrogee is bound by the same period 
of limitation as the mortgagee whom he has paid off. It overlooks the fact that 
in the particulai* case, the subrogee does not seek to enforce the mortgage to 
which he is subrogated, by means of a suit but only raises it by way of defence 
to the mortgagor’s suit for redemption and in such a case, the defence cannot 
be barred by limitation.)] 

5. (’48) 27 Pat 332 (337) (DB). Rajnarain v. Saligrain. 

(*38) 26 AIR 1938 Lah 286 (288) (DB), Nizam Din v. Ra7n Sukh Das. 

(’22) 9 AIR 1922 Mad 249 (254) (DB), Venkataramana v. Rangiah. 

(’29) 16 AIR 1929 Mad 465 (467) (DB), Karttppan v. Venkatapernmal. (AIR 1922 
Mad 249. followed.) 

(’33) 20 AIR 1933 Oudh 9 (13) (DB), Kanhaiya v. Gulab. 

(’31) 18 AIR 1931 Oudh 157 (159) (DB), Maihui-a Prasad v. Ghanshiyam Das. 

[But see (’39) 26 AIR 1989 Mad 678 (681), Krishna Aiyar v. Reddiar, 

(Right of subrogation cannot be set up as defence when mortgage discharged is 
time-barred — Following (*27) AIR 1927 Mad 631, Kotappa v. Raghavayya.)] 

See also Art. 132 Note 26. 

6. (’26) 15 AIR 1928 All 99 (101) (DB), Ram Kishore v. Ram Nandan Ram. (AIR 
1915 All 480 not followed.) 

(’26) 13 AIR 1926 Lah 633 (634) (DB), Sultan Muhammad v. Ladlia Singh, 

(*21) 8 AIR 1921 Lah 170 (171) (DB), Nalhiva v. Kanhiya, 

(’26) 13 AIR 1926 Oudh 228 (229) (DB), Raisun Nisa v. Zorawar Salt. 

(’28) 15 AIR 1928 Oudh 273 (276) (DB), Bam Raian v. Aditya Prasad. 

[But see (’17) 4 AIR 1917 All 405 (405) (DB), Achhaibar Singh v. Mt. RadH, 

AIR 1917 All 480 followed.) 
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6. Where in a sale deed the property intended to be sold is by a mistake 
wrongly described, but the vendee gets into poaaeasion of the right property and 
the vendor subsequently sues to eject him from such proportion the ground of the 
property not having been sold to him according to the sale deed, the vendee can 
show that the property really intended to be conveyed was the one of which he 
was in possession and that by a mistake it was wrongly described in the sale deed, 
although a suit by him for the rectification of the deed may be time-barred7 

7. Where a tenant is dispossessed of any portion of his holding by his 
landlord, he can set up such dispossession in defence to a suit for rent by the 
landlord although a suit by the tenant for recovery of ixwsession may be tarred 
by limitation.® 

8. Where a person enters into possession of property under a contract of sale, 
he can set up his rights under the contract in defence to a suit for ix>ssession 
against him although a suit for the specific performance of the contract may bo 
barred by limitation.® 


But where the expiry of limitation destroys the right itself [vide 
section 28 of the Act), such right can neither be sued upon nor set up 
in defence to a suit.^® 


16. Duty of Court to raise and decide question of limi- 
tation. — As seen in Note 2 above, it depends on the law of procedure 
whether a Court is bound to decide or whether it is competent to decide 
if the suit or other proceeding before it has been instituted after the 
period of limitation. The following are some of the rules bearing on 
the subject ; 

1. Where on the facts proved or admitted before the Court the suit or 

other proceeding does nob appear to be barred by limitation, tlie 
Court is not bound to raise the question of limitation suo motxi,} 

2. Where the question of limitation is purely one of law capable of 

determination on' the facts admitted or proved before the Court, 
the Court is bound to raise the question suo inoHc and decide ib.^ 
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(*15) 2 AIR 1915 All 480 {480, 481) (DB), Mt. Kesar Kumcar v. Kashi Jiam, 
(Because in effect this would mean that defendant is asking Court to enforce a 
barred claim.)] 

7. (’27) 14 AIR 1927 All 355 (356), Kesho v. rioopan. 

[See also (’06) 30 Bom 395 (404) (DB), Mhialal Kharsetji. (Defendant who 
has sued for cancellation of a bond on ground of fraud and has failed on ground 
of limitation can set up in defence the same plea.)] 

8. (’26) 13 AIR 1926 Pat 513 (514), Jagat Narain v. Tulsi. 

9. (’29) 16 AIR 1929 Rang 251 (252) (DB). Mg. Po Kywe v. Mg. Po Tin. (Prin- 
ciple in (’24) AIR 1924 Rang 214 (FB), Ma My at Tha Zan v. Ma Dun, applied.) 

10. (’21) 8 AIR 1921 Bom 257 (258), Mahadev Narain v. Sadashiv Keshav, ((’07) 
30 Mad 444 (DB), Venhatchalapalhi v. Robert Fisher, followed.) 

Section 3 — Note 16 

1 . See (’14) 1 AIR 1914 Cal 155 (157) (DB), /CaZi Das v. Giri Bala (Court not 
bound to dismiss suit as barred if not pleaded and not apparent.) 

2. (’49) 1949 K L T 194 (Pr 4) (DB), Janaki Ainma v. U tha punni Paily. 

(’40) 27 AIR 1940 Rang 207 (210) (DB), Official Trustee v, Baebta-n. 

(’18) 6 AIR 1918 Low Bur 140 (142), Kaliyaparama Padiyachi v. C. (I. A. R. 
Chetty. 

(’25) 12 AIR 1925 Oudh 182 (183), Ram Chhor v. Ram Surat. (Question of adverse 
possession being one of limitation Court is bound to raise it.) 

(’05) 9 Cal W N 56 (58), Nadhu v. Kartic. 

(’01) 28 Cal 86 (89) (DB), Deo Narain v. C. B B. Webb. 

(>94) 16 All 390 (393) (DB), Ramu v. Daya^. (Execution application.) 
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Section 3 
Note 16 




5. 

6 . 



Wheie the defendant raises the question in his written statement 
the CJourt is bound to go into it.^ The provisions of Sch. I App. A, 
Civil Procedure Code requiring the defendant to specify the article 
or articles of the Limitation Act, under which the suit is, accor- 
ding to him, barred, are salutary and must be complied with as 

far as possible. The failure to do so may put the plaintiff at a 
disadvantage'^*. 

Where the question of limitation raises issues of fact not arising from 
tlie plaint, the defendant is bound under o. S, R. 2, Civil Procedure 
Code, to raise such question in his written statement. If he fails to 
do so, thereafter it is within the discretion of the Court to allow 
the question to be raised or not.** 

It is open to a defendant to plead a substantive right or in the 
alternative that the plaintiff s suit is barred by limitation.^ 

^ here a decree is transferred for execution by one Court to another 
Court, the question arises as to which of the two Courts is compe- 
tent to decide whether application for execution is barred by limi- 
tation. For a discussion of the subject, the reader is referred to the 
A. I. R. Commentaries on the Civil Procedure Code, 5th 1950 Edn, 

S. 42, Note 1. 

As to the order in which issues must be tried in cases in which an 
issue of limitation is raised, see the undermentioned cases.® 


See also Notes 17 to 20 below. 


(’19) 6 AIR 1919 Mild G98 (699) (DB), Najappa v. Sidda Lingappa. 

( 30) 17 AIR 1930 All S15 (816), Hdni v. Gcinga Bujc. (Review applicaticn.) 

(’12) 17 Ind Gas 638 (639), Ganeshdas v. 

3. (’67) 7 Stith W R 212 (213) (DB), Bo'^lee v. Hurobuns Narain. 

( 22) 9 AIR 1922 Cal 511 (515) (DB), Janendra ^ohan v. V?nesh Chayidrc^ (Per 
Walmsley J.) 

ISee (’ll) 13 Ind Gas 792 (794) (DB), Mw?ta»nmai v. Piara Mai. (In the 
original Court, if a plea of limitation is taken before the issues are fixed, it 
must be entertained and dejided.) 

(’66) 6 Suth W R 79 (79) (DB), M. Smith v. Kisken Chunder, 

(’66) 3 Bom H C R O C 161 (166) (DB), Pirbhai v. Neyibai.^ 

3a. (’42) 29 AIR 1912 Mad 386 (387), L. V. D. S. Nidhi v. Varalakshmi. 

4 . (’40) 27 AIR 1940 Rang 207 (210, 211) (DB), Official Trustee v. Raeburn. 

(’02) 25 JEad 367 (378) (P C), Venkalanarasiviha v. Bhashgakarlu. 

(’24) 11 AIR 1924 Pat 664 (664, 665) (DB), Hasan Imam v. Debi Prasad. 
(It is open to defence to raise substantive plea of limitation on statement of 
plaintifi’s witnesses even if facts are not stated in written statement.)] 

See also AIR Comnientaries on Civil Procedure Code, 5th 1950 Edition, Notes 
under O. 8, R. 2. 

5. (’03) 7 Cal W N 294 (296) (DB), Keamuddi v. IJara Mohan. (Party can plead 
tenancy and limitation in the alternative.) 

(*74) 21 Suth W R 70 (74), Dino Monee v. Doorga Pershad. (Do.) 

6 . (*24) 11 AIR 1924 Rang 148 flSl), Tin Tin Ngo v. MaiC7ig Da Samg. (Proper 
procedure, when a preliminary question of limitation is raised, is to hear that 
question and de3ide it as a preliminary point.) 

(’89) 11 All 176 (180), Husaini Begam v. Collector, Muzajfarnagar. (Do.) 

(’66) 10 Moo Ind App 476 (488) (PC). Tarakant v. Puddomoney. (It is much to 
be desired that in appealable cases the Courts below should, as far as may be 
practicable, pronounce their opinion on all the important points.) 
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17. New plea as to limitation. — The question whether a point 
as to a suit or other proceeding having been instituted after the period 
of limitation can be raised for the fii-st time at a late stage of the 
proceedings, for instance, in appeal or secc^nd appeal, depends on the 
law of proceditre. (See Note 2 above.) The following are some of the 
rules governing the matter : 

1. Whei'e apleaof limitation depends on a quest ion of fact, the plea can- 
not be raised fortheHi*st time in appeal, as a matter of right ^ But the 
appellate Court has a discretion to allow such a question to be raised.* 
Where a question cannot be decided without taking fresh evidence, 

(*12) 15 Ind Gas 10 (12) (AH), V. (Defendant cannot be put to 
defence of liis title unless plaintiff claims relief within time prescribed for the 
particular case.) 

(’01) 3 Bom Ij R 067 (67*2) (DB), Apaji v. yUahanta. (It is desirable for lower 
appellate Court to find on all material issues of fact rather than to disjiose of 
case on some point of law.) 

(’76) 25 Suth W R 393 (394) (DB\ 3foni Ttoy v. lia'ibtuxfiee Koer. (^lerging of 
issue of limitation in issue of possessiou is not an error in law.) 

(’70) 14 Suth W R 267 (268) (DB), Sham Churn v. Goono Moye, (Trial of issue of 
limitation after issue on merits is an irregularity which if committed in appellate 
Court is not necessarily disadvantageous even to defendant.) 

(’69) 12 Suth ^Y R 286 (286), Mahomed Azim v. Sumeerooddee, (It is discretion- 
ary with Court to try plea of limitation with merits though asa general rulesuch 
plea should be tried before plaintiff can go into merits.) 

(*GG) 6 Suth W ,R 218 (219) (DB), Shibo Durga v. Syiid Hossein Ali. (Court 
deciding case on limitation ought also to go into merits.) 

(1865) 4 Suth W R 61 (61) (DB), Doorgah Ram v. Ihittum Monee. (Whether a 
plea of limitation should bo decided before merits depends on the peculiar 
circumstances of each case.) 

(1865) 4 Suth W.R 101 (101) (DB), Gopal Chunder Chatter jee v. Ra j Koomaree 
Dehia. (Court should try issue on limitation first.) 

(’1864) 1864 Suth W R (Gap) Civ 217 (248) (DB). Maharajah Rajendra Kishore 
Singh Bahadur v. Roy Goodhur Sahary. (Decision on plea of limitation is 
unnecessary where decision on merits is clearly against plaintiff.) 

(1864) 1 Suth W R 59 (59) (DB). Greesh Chunder v. Narain Das. (If first Court 
tries issue on limitation and decrees plaintiff’s £uit, appellate Court should try 
that issue before going into merits.) 

Section 3— Note 17 

1. See the AIR Commentaries on Civil Procedure Code, 5th (1950) Edn., Order 8, 
Rule 2, Notes 1 and 5. 

(*49) 36 AIR 1949 East Punj 283 (234) (DB), (? 02 ^aZ V, /?am, (A plea of limi- 

tation, where it is not a pure question of law, will not be permitted to be argued 
in appeal, if it was not raised in the trial Court and it has not been set up in 
the grounds of appeal.) 

(’37) 24 AIR 1937 Nag 184 (185), Dular Siyigh v. Sitaram^ (Finding by lower 
Court as to limitation— No ground of appeal as to finding - Question not allowed 
to be raised for first time in second appeal.) 

{See also (*40) 27 AIR 1940 Cal 113 (114) (DB), Bajroga Khatun v. Proi'ixice of 
Bengal. (Cose decided with reference to S. 184, Bengal Tenancy Act.)] 

2. (’01) 3 Bom L R 682 (683) (DB), Balwantrao v. Ramkishna, (Plea allowed as 
no fresh evidence was necessary for its determination.) 

(*27) 14 AIR 1927 Gal 30 (31) (DB), Abdul Gafur v- Abdul Jahbat. (Cose remanded 
for decision on plea under S, IS, Limitation Act.) 

(1846-51) 4 Moo Ind App 403 (414) (PC), Imam Bandi v, Hargovind. (Plea 
disallowed on the ground that not having been raised in lower Court, aiJpellants 
had no opportunity of meeting it by evidence.) 


Section 3 
Note 17 
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Section 3 
Note 17 


tlic appellate Court generally refuse to entertain the plea.^ 
This will specially be so in the case of a second appellate Courf* 

{’01) 3 Bom L R 120 (421, 422) (DB), Gopal v. Krishna. (Second appeal —Plea not 
taken in Court of first instance but in lower appellate Court -Case I’emanded to 
lower appellate Court for decision on the point.) 

(’93) 1893 Bom P J 394 (DB), Desai Girdha} lal v. Desai Santukrai. (Lower 
appellate Court dismissing suit on point of limitation without giving jwirties 
opportunity of adducing evidence on the point— Case remanded for taking 
evidence.) 

(*20) 7 AIR 1920 All 172 (173). Dehi Din v. Sarkar <& Co. (Plea allowed to be 
raised in revision — Case remanded for retrial as plea depended on evidence.) 

3. (’39) 26 AIR 1939 Rang 42 (44) (DB), Rainanna B.eddy v. Abdul Rashid. 

(’37) 24 AIR 1937 Lah 312 (312), Rama Nand v. Nand Kishore. 

(’29) IG AIR 1929 P C 158 (160, 161) (PC), SAinner v. Naunihal Singh. {Uigh 
Court allowing plea to be argued for first time in appeal, although no evidence 
had been given in lower Court in support of it — Decision not approved by Privy 
Council.) 

(’36) 23 AIR 1936 Cal 382 (385, 386) (DB), Rejog Kumar v. Finn Satish Chandra. 
(*19) 6 AIR 1919 Cal 1025 (1026) (DB). Kedar Fath v. Mohesh Chandra. 

(’21) 8 AIR 1921 Cal 661 (671, 672) (DB), Secretary of State v. Ananda Mohar^. 
(’24) 11 AIR 1924 Cal 463 (463), Sadakali v. Janakinath. 

(’29) 16 AIR 1929 Lah 432 (432), Lajpat Rai v. Sohna. 

(’26) 13 AIR 1926 Lah 511 (512), Teju v. Ralla. 

(1900) 27 Cal 205 (206, 207) (DB), Umrao Bibi v. Muhavunad Rojabi. (Quaere.) 
(’10) 5 Ind Gas 205 (207) (DB), Raja Ranjit Sinha Bahadur v. Kalidasi Dehi. 

(’12) 13 Ind Cas 792 (794) (DB), Shah Muhammad v. Piramal. 

(’14) 1 AIR 1914 Sind 27 (28) (DB), Bherumal v. Duhlanomal, 

(’93-1900) 1893-1900 Low Bur Rul 539 (539), Maung Shwe v. Maung Shtoe Con. 
[See also (’68) 10 Suth W R 59 (60) (DB), Kedarnath v. Mathuranath. 

(’67) 1867 Pun Re No. 92, Gopal Dass v. Ruihee Ram. 

(1864) 1664 Suth W R (Gap) Act X Rule 6 (7), The Collector of Rajshahye v, 
Hursoondery Debea. 

(1864) 1864 Suth W R (Gap) Act X Rule 9 (9), Brindahun Chunder Sircar v. 
G. Clarke^ 

(1864) 1 Suth W R Misc 1 (1), Digamhurce Dehee v. Mundgopalj] 

4. (’37) 24 AIR 1937 All 696 (699), Kishun Prasad v. Shubralan. (Plea not raised 
in pleadings — No issue framed — Plea also not raised in grounds of first appeal 
— Plea not allowed.) 

(’14) 1 AIR 1914 !Mad 495 (501) (DB), Ayderman Kutty v. Syed Ali. 

(’09) 4 Ind Cas 1167 (1167) (DB) (Mad), Appavu v. Muthusamy. 

(’37) 24 AIR 1937 Lah 312 (312), Rama Fand v. Fand Kishore. 

(’28) 15 AIR 1928 Nag 329 (331), Mahepat v. Mukund. 

(’25) 12 AIR 1925 Nag 178 (179), Bhuwan Lai v, Majihori. 

(’03) 30 Cal 687 (689) (DB), Ambica v. Vyas Fityanand. 

(*20) 7 AIR 1920 Pat 735 (737) (DB), Bhadai Sahxt v. Manowar Ali. 

(’29) 16 AIR 1929 Mad 38 (40) (DB), Alagarswamy v. Ramahadra. 

(’27) 14 AIR 1927 Mad 455 (455), Gundappa v. Farasappa. 

(’16) 3 AIR 1916 Mad 535 (535, 536) (DB), Peruma v. Rama (Plea can be allowed 
only if it rests on pleadings and not on facts.) 

(’29) 16 AIR 1929 Lah 154 (155), Bhagican Das v. Fazal Khan. 

(’24) 11 AIR 1924 Lah 468 (469) (DB), Wazir Chand v. Nathu Ram. 

(’20) 7 AIR 1920 Cal 8iG (848) (DB), Bhushan Chandra v. Farendra Fath. (Fol- 
lowing (’07) 34) Cal 941 (SB), Balaram v. Mangta.) 

(’22) 9 AIR 1922 Pat 398 (399) (DB), Khub Lai v. Jugdish Prasad. 

(’84) 8 Bom 535 (536. 537) (DB), Dattu v. Kasai. 

(’34) 21 AIR 1934 Cal 467 (469) (DB), Bahbadeb v. Hemanta Kumari. 

(’30) 17 AIR 1980 Cal 385 (387) (DB), Ahamadar Bahaman v. Jaminiranjan 
Barua, 
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or the Privy Council.® So also a new point of limitation which Section 3 
involves an investigation into fresh facts will not be allowed to be Note 17 
raised for the first time in revision.® 

2, Where the plea of limitation involves only a question of law which 
can be decided on the facts proved or admitted bcjfore the Court, it 
can be raised at any stage of the proceedings.^ Thus, in sucli cases, 

(’21) 8 AIR 1921 Cal 816 (817, 818) (DB), Bipin Behari v. Charu Chatuira, 

(T7) 4 AIR 1917 Cal 817 (817, 818) (DB), Priyanath v. Ayiath Nath. 

(*26) 13 AIR 1926 Bom 40 (42) (DB). Rachappa v. Ningappa. 

(■23) 10 AIK 1923 Bom 254 (255) (DB), Diganmbar v. Lahyadeo Bhau. 

(’29) 115 Ind Gas 680 (681) (DB) (Pat), Md. Saijed Khan v. Ahdul Gafoor 
(’17) 4 AIB 1917 All 359 (362) (DB), Babu Lai v. Jalakia. 

(■84) 1884 All W N 327 (328) (DB), Alma Ram v. Sardar Knar. 

(■68) 10 Suth W B 425 (426) (DB), Rain Dhun v. Ram Rnttan. 

(■68) 10 Suth W R 389 (389) (DB), Kisto Mohun v. Noyan Tara. 

( 68) 9 Suth W E 493 (494) (DB), Banode Pulnaik v. Doyanidhse Bullior. 

(■09) 3 Ind Gas 711 (712) Po Mya v. Ma Le. 

(■05) 9 Gal W N 56 (58), Nadhu v. Karlic. 

(’22) 65 Ind Gas 601 (602) (DB) (Gal), Hari Charan v. Jitendra Nath. 

(’87) 11 Bom 114 (119) (DB), Shivappa v. Dod Nagaya. 

(1864) 1864 Suth W R (Gap) Giv 212 (212) (DB), Beohno v. Ramadheen. 

(’75) 24 Suth W R 298 (298) (DB), Shaikh Peer Nuzur v. Ball Muhammtd. 

( 72) 18 Suth \V R 252 (252) (DB), Rajah Mokoond v. Pershad Mudduck. 

( 69) 12 Suth W R 215 (217) (DB), Sheo Golam v. Roy Dinkur Dayal. 

(1862) 1 Mad H G R 358 (359) (DB), Narasu v. Krishna. 

(’72) 8 Beng L R 78 (79, 80, 83) (DB), Borokhasia v. Jala Sirdar. 

[See (’22) 9 AIR 1922 Mad 57 (59) (DB), Krishnan Pattar v. Lakshami.-\ 

5. (’21) 8 AIR 1921 P G 27 (27) (PG), Maharaj Bahadur Singh v. .1. II. 

Forbes. 

(’22) 9 AIR 1922 P C 336 (338, 339) (PC), Radha KrUhna v. Bisheshar. 

(’16) 3 AIR 1916 P G 5 (7) (PC), Srmivasdas J^avri v. Meherbai. 

(’14) 1 AIR 1914 P G 129 (l32) (PC), Raghunath v. Sunder Das, 

(’16) 3 AIR 1916 P G 182 (185) (PC), Tricoindas v. Gopi Nath. 

(*28) 15 AIR 1928 P C 47 (48) (PG), Khuskaldas v. Ghifnatilat. 

6 . (’25) 12 AIR 1925 Mad 986 (988), Chinnammal v. Pappatkiammal. 

(’15) 2 AIR 1915 Mad 688 (689), Natesa v. Ramxchandra. 

(’27) 14 AIR 1927 Lah 555 (555), Adbul Kadir v. Nur Din. 

7. (’49) 1949 K. L. T. 194 (DB), Janki Ainma v. Uthupanni Paily. (Aappeal.) 

(’16) 3 AIR 1916 Pat 331 (332, 333), Gunjra v. Lakhar. (Facts upon which objec- 
tion was based, patent on face of the record.) 

(’06) 33 Cal 257 (259) (DB), Harihar v. Dasarathi. 

(*05) 32 Cal 129 (133, 134) (1^), Jagadindra Nath v. Hemanatha Kuinari, 

(’33) 20 AIR 1933 Nag 130 (133), Maharaj Sai v. Kedar Nath. 

(’72) 1872 Pun Re No. 32, Afaya Singh v. Gunesh Das. 

(*75) 1875 Pun Re No. 2, Shama v. Azim. (Appeal from decree based on award — 

Objection of limitation not apparent on face of award— Fa^ts and circumstances 
not before Court — Objection disallowed.) 

(’70) 13 Suth W R 52 (55) (DB), Raj Koonwar v. Inderjit Kunwar. (Facts for 
decision of plea not patent on record — Plea disallowed.) 

(’16) 3 AIR 1316 Pat 396 (397), Banhey Behari v. Bhagicandas, 

(’25) 90 Ind Gas 827 (828) (Cal) (DB), Kumud Charan v. Sambhu Chandra. (Geld 
Court was bound to take cognizance of plea of limitation under S, 3, although 
raised for first time in second appeal.) 

ISee (’67) 4 Bom H C R A C 197 (197, 198) (DB), Davalata v. Beru. 

(*16) 3 AIR 1916 Pat 269 (271) (DB), Sheobu:c v. Dayal. (Question of limitation 
can be raised at any stage.)] 
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the plea can be raised in appeal,® second appeal® or even before the 


8. (’41) 2S AIR 1941 Bind 158 (159) (DB), Bupomal v, Janat. 

(’39) 2G AIR 1939 Bom 425 (425) (DB), Narbheramji v. Vivekramji. 

(’33) 20 AIR 1933 Pat 224 (227) (DB), Juraivan v. Bamsarekh. (Plea considered 
only so far as it raised question of law.) 

(1865) 4 Suth W R Jlise 21 (21) (DB), Anuyidee v. Takoor. 

(*26) 13 AIR 1926 Pat 192 (193, 194) (DB), Baiisa v. Baja Bam. 

(’34) 21 AIR 1934 Rang 329 (330), M. S, Chettyar Firm v. S. E. Bholaf, 

(13) 17 Ind Gas 638 (639), Ganesh v. A'imii. (Plea, when arising upon facts before 
Court must be heard and determined, whether or not it is directly raised in 
pleadings or grounds of appeal.) 

(’SO) 14 Bom 222 (224) (DB), Hargovanda^ v. Bajibhai, 

(’23) 10 AIR 1923 Cal 283 (284), Hem Chandra v. Biraja Sttndori. 

(’26) 13 AIR 1926 Lah 451 (452) (DB), Dulo v. Muhammad Nathu. 

(’24) 11 AIR 1924 All 473 (473) (DB), Abdul Hasan v, Fida Husain. 

(’21) 8 AIR 1921 Bom 381 (383) (DB). Dhanji Jairam v. Secretary of State. 

(’19) 6 AIR 1919 Cal 634 (635) (DB), PxLrna Chandra Pal v. Barada Prasunna 
Bhattacharjee. 

f’08) 1908 Pun Re No. 27, Bhag Si igh v. Dharta Singh. 

(’33) 20 AIR 1933 Lah 1044 (1044), Bam Gh'ind v. Detoan Chand. 

(’08) 1908 Pun L R No 87 p. 241 (241). Bhagwan Singh v. Mohan Lai. 

(’66) 3 ^lad H C K 258 (259) (DB), Sarasivati v. Pachanna. 

(’69) 11 Suth W R 288 (289) (DB), Taroo v. Obhoy. 

C74) 1874 Bom P J 132 (DB), Balu v. Farayan. 

(’25) 12 AIR 1925 I.ah 566 (567), M%i,lchand v. Champa. 

(*74) 22 Suth W R 263 (264) (DB), Chummun Ball v. Soorujmun. 

(’76) 25 Suth \V R 335 (342) (DB), Pxiddo Monee v. Dwarkanath. 

(’72) i? Suth W R 429 (429), Beem Goijalle v. Khoobun Sahoo. (As when landlord 
sues for six years* rent or a tradesman sues for price of goods sold ten years 
))efore suit.) 

(’66) 1866 Pun Re No. 98, Deva Singh v. Dhurm Singh. 

(1900) 1900 Pun L R No. 13 p. 45 (48) (DB). Har Chandi v. Mehbub. 

9. (’28) 15 AIR 1928 Cal 870 (871) (DB), Baikunth Kath v. Shekh Azidulla. 

(’25) 12 AIR 1925 Cal 819 (820) (DB), Sarada Pra>ad v. Mohan. 

(’81) 4 All 102 (105) (DB), Brij Mohan v. The Collector of Allahabad. 

(’00) 12 All 461 (464) (FB), Bechi v. Ashan Vllah. 

(’20) 7 AIR 1920 Cal 063 (964) (DB), Panchanan v. Aporna Kul. 

(’28) 15 AIR 1928 All 689 (695) (DB), Bangachanja v. Bevii. 

(’22) 9 AIR 1922 Lah 240 (241) (DB), Fighaia Bam v. Bhaju. 

(’36) 23 A I R 1936 Cal 497 (503) (F B), Bejog Kumar Addya v. Fagendra Fath 

Palit. 

(’32) 19 AIR 1932 Cal 195 (196) (DB), Bam Charan v. Madan. 

(’30) 17 AIR 1930 Cal 703 (704) (DB), Afiiuddi v. Joy Chandra. 

(’27) 14 AIR 1927 All 177 (179), Mtunatvar AH v. Jagmilan. 

(’15) 2 AIR 1915 Mad 150 (156) (DB), Grace Bosinaund Bhodcs \. Padmanabha. 
(’02) 6 Cal \V N 903 (904) (DB), Sxcarnamoyee Debi Hari Das. 

(’14) 1 AIR 1914 Lah 210 (210, 211): 25 I C 354 (DB), Gulab Mai v. Shujawal. 
(’19) 6 AIR 1919 Cal 671(671) : 47 1C 25 (DB), Farasinga v. Prolhadman Texoari. 
(’68) 10 Suth IV R 71 (71, 72): 1 Beng L R A C 25 (DB), Mozaffur Ally v. Girish 
Chandra, 

(’16) 3 All! 1916 Mad 774 (776) •. 29 I C 36 (D B), Ramaaamy v. Tirucha Man- 
nadiar. 

(’48) 5 AIR 1918 Pat 504 (504) : 43 I C 955 (DB), Bachman v. D%1 Jan. 

(’97-1901) 1897-1901 Upp Bur Riil 446 (447), Ma Pon v. Maung San Baw. 

(*7S) 20 Suth W R 1 (1), Bishonath v. Sree Mutty Shoshi Mookhee. (Point 
allowed to be raised in special appeal, from the very nature of suit — Suit by 
reversioner for declaration of his rights affected by transfer by Hindu \v*idow.) 
(’30) 17 AIR 1930 Pat 256(260) (FB), Gajadhar v. Bamcharan. 
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Privy Council. But, even in such cases, an appellant would not bo 
entitled as of right to urge at the hearing of an appeal any ground 
not taken by him in his memorandum of appeal (See Civil 
Procedure Code, O. 41, R. 2). It would, however, be open to the 
appellate Court, in such cases, to allow the appellant to argue the 


point or to raise the point suo jnotu, and iisually, the appellate 
Court would do so,^^ 


3. Where the plea of limitation raises a question of fact and has been 
abandoned by a party^ he cannot subsequently raise the plea as a 
matter of right}^ Though the Court has a discretion to allow such 
a point to be raised, it will generally refuse to do so where it 
involves the taking of fresh evidence. If, however, the plea raises 
only a question of law, it can be raised notwithstanding such 
abandonment.^® 


(’98) 21 All 22 (23), Muhammad Husen v. Muzaffar, 

(’09) 2 lud Cos 659 (561) (DB). Ram Kuynar Saha v. Ram Gaui\ 

(’14) 1 AIR 1914 All 80 (83) (DB). Balkaran v. Gaya Din. 

(*08) 30 All 402 (404) (DB), Mulkunwar v. Chattar Singh. 

(’20) 7 AIR 1920 Cal 842 (843) (DB), Motu Dasi v. Behari Lai. (As, however, the 
question was not raised in the lower Courts, the parties were ordered to bear 
their own costs throughout.) 

[See (*37) 24 AIR 1937 Nag 314 (316), Agarical Jorawarmal v. Kasam. (But if 
plea of limitation not merely raises question of law but also involves facts plea 
cannot be raised in second appeal for first time.)] 

10 . (1850) 4 Moo Ind App 466 (509, 510) (P C), Maharajadheeraj Raja Mahatab 
Ghund V. Government of Bengal. 

(’ll) 13 Ind Cas 257 (259) (PC), Jit Singh v. Maharaj Singh. 

11. (*07) 34 Cal 941 (945, 946, 949) (9B), Balaram v. Mangta Dans. 

12 . (*40) 27 A I R 1940 Lah 475 (485), Sharifa Begam v. Court of TPards. (Plea 
raised in trial Court and given up before issues were raised, cannot be re-agitated 
in appeal —Nor can farther evidence be allowed.) 

(’96) 19 Mad 416 (419) (DB), Rengayya v. Narasimha. (If a party gives up a plea 
of limitation in the lower Court, he cannot thereafter insist on raising it in 
second appeal especially if it will involve questions of fact.) 

(’30) 17 AIR 1930 P C 18 (21) (PC), Virayya v. Adenna. (Plea, although mention- 
ed in written statement and grounds of appeal, no issue before trial Judge, nor 
point taken at trial — Plea disallowed.) 

(*13) 18 Ind Cas 445 (446, 447) (DB) (Lah), Atar Singh v. Allah Din. (Plea not 
pressed in first Court nor revived in first appeal, overruled.) 

(’68) 9 Suth W B 452 (453) (D B), Kashee Chunder v. Kally Prosumio. (Plea 
overruled in Court of first instance, and not brought before the lower appellate 
Court, cannot be entertained by the High Court in special appeal.) 

13 . (’25) 12 AIR 1925 Pat 549 (550, 551), PallaJcdhari v. Bankey. (Point allowed 
to be raised where fresh evidence not necessary.) 

[See (’14) 1 A I R 1914 Bom 47 (51) (D B), Pirsab v. Gurrappa. (Admission to 
the effect that claim is barred —Point of limitation on ground of adverse posses- 
sion can be raised in second appeal )] 

14 . (*02) 25 Mad 55 (60) (DB), Seshachala v. Varadachariar. 

(’96) 19 Mad 416 (419) (DB), Rengayya v. Narasimha. 

(*30) 17 AIR 1930 All 467 (468) (DB), Raj Narayanrao v. Ramsarup. 

15 . (’18) 5 AIR 1918 Lah 374 (375), Hukam Singh v. Sahab Din. 

(’33) 20 AIR 1933 Lah 404 (404), Des Raj v. Lachmi Ram. 

ri7) 4 AIR 1917 Lah 60 (63) (DB), GuUu v. Khuda Bakhsh. 

(*34) 21 AIR 1934 AU 386 (387) (DB), Radha Mohan v. Ami Chand. 

(’82) 19 AIR 1932 AU 108 (109) (DB), Ram Charitier v. Suraj Teli. 

3.Lim.8. 
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Section 3 
Notes 17-18 


See also the undermentioned cases. 

18. Duty of appellate Court under this section. — Where 
an appeal is presented out of time, it is the duty of the appellate 
Court, under this section, to dismiss the appeal although the respon- 
dent ha^ not raised tlie plea of limitation,^ unless the appellate Court 
decides to excuse the delay under section 5. An appellate Court can, in 
proi'^er cases, treat an appeal filed beyond limitation as cross-objections 
in another appeal.^ 

This section is not confined in its application to the Court in 
which a proceeding is instituted. The duty under the section applies 
also to any higher Court before which the proceeding may go up in 
its further stages from the Court of institution. Hence, where an 
appellate Court finds that the suit in the lower Court was instituted 
after the prescribed period of limitation, it is the duty of the appellate 
Court (equally with that of the lower Court) to dismiss such suit 
although the defendant had not set up the plea of limitation.^ But, as 
seen in Note 2 above, this section does not impose on any Court the 
duty of raising and deciding the question whether a proceeding has 
been instituted after the period of limitation and that it depends on 
the law of procedure whether in any case the Court is bound to decide 
such question. In the case of the appellate Court, it is provided by 
Order 41 Kule 2 that an appellant shall not be entitled to urge at the 
hearing of an appeal any ground in support of his appeal which he 
has not mentioned in his memorandum of appeal. The duty of the 

(’07) 7 Cal L Jour 152 (163) (DB), Abdvllah Sircar v, Asraf Ali Mayidal* 

(’81) 3 All 846 (84S) (DB) Bhaicanx Prasad v. Bisheshar Prasad, 

(’98) 8 jMad L Jour 217 (218) (DBJ, NilJcanta v, Gangapani, 

(’27) 14 AIR 1927 Mad 273 (274), Patrachanar v. Alameluyxtangai Avujial. 

(T3) 20 Ind Cas 360 (361), Nga Tok v. Nga E Gijan, 

(’25) 12 AIR 1925 Eaug 313 (313), Afauiig Mya v. Ma Thin Tin, 

16. (’34) 21 AIR 1934 All 11 (12) (DB), Lugdi v. Har Prasad. (Point not raised 
in proceedings but extracted in cross-examination caunot form basis of decision.) 
(’67) 8 Suth W R 451 (451, 452) (DB), Beharee Ball v. Kalee Doss, (New point 
of limitation raised after remand — Point not arising on materials before Court — 
Point not allowed.) 

(’66) 6 Suth W R 178 (178, 179) (DB), Moonshee Buzl Buheein v. Sreeyiaih Bose. 
(Do.) 

(’24) 11 AIR 1924 Cal 633 (634) (DB), Jognnnessa v. Satisli Chandra. (Objection 
to interlocutory order on ground of limitation not taken at any stage of proceed- 
ings —Objection disallowed in appeal from final order.) 

(’30) 17 A I R 1930 Cal 547 (551, 552) (D B), Kanto Mohan Mullxck v. John 
Carapiet Galstann. (Remand — Point of limitation not raised before appellate 
Court -On remand it cannot be so raised if reference is limited.) 

Section 3 — Note 18 

1. (’35) 22 AIR 1935 All 92 (93) (DB), Sudama v. Bisheshar. 

(’89) 12 All 79 (85, 90, 91) (DB), Parbati v. Bhola. 

2. (’22) 9 AIR 1922 Lah 423 (423, 424), Baxoa Singh v. Thikitr Singh. 

(’34) 21 A I R 1934 Lah 273 (273), Mihan SUigh v. Txl-ik Ram, ((’24) AIR 1924 
All 867 Prahhu Dayal v. Murlidhar distinguished.) 

(’25) 12 AIR 1925 Lah 57 (57) (DB), Bhagat Ram v. Raghbar Dial. 

3. (’39) 26 AIR 1939 Pat 421 (425) (DB), Byomesh Mukharji v. Madhdbji Mepa. 
(*36) 23 AIR 1936 Nag 285 (288), Jiwandas v. Babulal. 

(’03) 30 Cal 761 (766) (DB), Troylokyanaih v. Jyoti Prdkash, 
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appellate Court to go into the question of limitation is subject to the 

provisions of this rule and hence, where the point of limitation has 

not been taken in the memorandum of appeal, the appellate Court is 

not bound to go into the question.* But, at the same time, the rule 

reserves power to the appellate Court to allow such point to be argued 

at the hearing of the appeal although not raised in the memorandum 

of appeal. The Court has also power under the rule to go into the 

question suo motu. As a general rule, if no new question of fact is 

involved, the appellate Court will exercise its discretion in favour of 

going into the question although not raised in the memorandum of 
appeal.® 

Where a decree' has been passed against several defendants and 
one of them appeals against the decree, it is open to the appellate 
Court under Order 41, Rules 4 and 33 to go into the question whether 
the suit a,s against all the defendants was instituted after the period 
of limitation, and if it finds that it was so instituted, to dismiss the 
suit as against all the defendants.® Similarly, although an appeal 
may be only from a portion of the decree, the appellate Court has 
power under Order 41, Rule 33 to consider whether the whole suit was 
barred by limitation and to dism iss such suit if it was so barred.^ 

4 . ( 38) 25 AIR 1938 Pat 323 (324), Etwari v. Gangct. 

(18) 5 A I R 1918 Mad 1173(1173), British India Steim Navigation Co. Ltd v 
Hussain Kasim. (Failure of appellate Court to adjudicate ou plea of limitation 
not pressed before it, is not material irregularity ) 

(-03.04) 2 Bur Rul 237 (237, 238), Kyin Baiv v. Maung Lon. (Statement in 

ground of appeal that “plaintiS had no cause of action” does not amount to 
raising of plea of limitation.) 

(•ml 'f- Waris Hussain. 

( 91) 13 All 580 (580, 581) (DB), Rim Kishen v. Dipaupadhia 

(-84) 8 Bom 535 (537) (DB), Daltu v. Kasai. 

(-29) 16 AIR 1929 All 485 (488, 489) (DB), Baldeo v. Sukhdeo. 

(See also ('12) 16 Ind Cas 418 (419) (DB) (Cal), Lahar Singh v. Johun Hunda. 

(Appellate Court not bound to re-investigate unless pressed )1 

[But see (’0^ 84 Cal 941 (945, 946, 949) (S B), Bala Ram y. Mangata Das. 

(Flea allowed to be raised as it arose on the face of the pleadings and on facts 
found,) 

( 12) 17 lud Cas G38 (639) (Nag), Ganeshdas v. 

(1864) 2 Bom H C R 162 (166, 167) (OB), Saluji v. Rajsangji.^ 

5. See Note 17 above. 

[Sc. (-48) 35 AIR 1948 Nag 41 (44) (DB), Alaf y. Kurban. (Where in an .appeal 

by the plaintiff against an order of remand the suit appears to be patently 

time-barred as against certain defendants and the point can be decided without 

any eyidence being taken, it is the duty of the appellate Court to take judicial 

notice of the law and to dismiss the suit as against them even though they 
nave not appealed.) ^ 

( 25) 12 AIR 1925 Rang 223 (223), Maung Yan Kivin v. Maung Po Ka. (Where 
8uit IS not on face of it barred by limitation, appellate Court does not exercise 
a wise discretion in taking up question of limitation on its own initiative.)] 

10 A I R i923 Mad 392 (402) (D B), Gopala Iyengar v. Mummachi Red- 

( 16) 3 AIR 1916 ^lad 887 (887) (DB), Suhharayalu v. Pappammal, 

7. (*41) 28 A I R 1941 Oudh 1 (8) (D B), Daulat v. Raghubir. (Decree awardine 
damap . Appeal against only part of decretal amount— Claim to damages found 
ime-barred and appeal allowed — Court can dismiss entire claim and set aside 


Section 3 
Note 18 
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Section 3 The imdermentioned decisions^ to the contrary, which were given 

Notes 18-19 prior to the enactment of the above Rule in the present Civil Proce- 

dure Code, are no longer good law. 

As to whether a question of limitation decided by an order of 
remand can be re-opened in the appeal from the decree passed after 
remand, see the A. I. R. Commentaries on the Civil Procedure Code, 
5th (1050) Edn,, section 105 Note 8. 

See also Note 17. 

19, Res judicata and plea of limitation. — The doctrine of 
res judicata applies as well to the decision of a question of limitation 
as to that of any other question and hence, the decision of a question 
of limitation may be concluded in a particular way by reason of the 
operation of the above doctrine.^ Thus, where the question whether an 
application for execution is within time depends on whether a prior 
application was within time and it was decided in that application 
that it was within time, the decision operates as res judicata and 
cannot be re-opened in the subsequent application.^ Similarly, a final 

decree as a whole Court should however require appellant to pay court-fee on 

entire decretal amount in such case.) 

t’12) 17 I C 638 (639) (Nag), Ganeshdas v. Nimbi. (Appellate Court is compelled 
by S. 3 to dismiss suit whichever party may have made the appeal.) 

ISee also (’13) 5 A I R 1918 Cal 13 (14, 15) (SB), Shih Ch'indfa Kar v. .4. C. 
Dulcken. (O. 41, R. 33 should not be invoked in favour of litigant so as to 
enable to him to evade provisions of other statutes such as Limitation Act.) 

(’37) 166 Ind Gas 1007 (1107) (Cal), Mnnish Ch'itidra Datta v. Ajit Sankar De. 
(Ill appeal by plaintiff against decree dismissing his suit, defendant is at liberty 
to support the decree of dismissal on gcounis of limitation and title which the 
trial Court had found against him aud in favour of the plaintiff, although no 
cross-objections have been filed by him.)] 

8. (’80) 6 Cal L R 267 (269), Ahmwtnissrt v. Hosseinali. 

(’83) 9 Gal 635 (636, 637) (DB), Raghunath v. Pareshram. 

(’92) 1892 Bom P J 87 (DB), Shirekali v. Sanna Oanapaya. 

[See also (’05) 28 Mad 67 (68, 69) (DB), Kandasioamy Chetty v. Annamalai 
Chetiy. (Obligation cast upon Court by S. 4 of Act of 1877, to dismiss suit, al- 
though limitation has not been set up as defence, is only in cases where Court 
is in a position to dismiss whole claim or suit.)] 

Section 3 — Note 19 

1. (’82) 8 Cal 51 (60) (PC), Muiigal Pershad v. Grija Kant. 

(’02) 24 All 282 (284, 285) (DB), Sheoraj v, Kameshar. 

(’13) 19 Ind Cas 399 (400) (Lah), Jhanda v. Budha. (Date of mortgage material 
for seeing whether suit is barred by limitation — Decision in former suit as to 
date of mortgage is binding in later suit also as res judicata.) 

(’21) 8 AIR 1921 P C 23 (24) (PC), Raja of Ramnad v. Velusayni Tevar. 

(’82) 6 Bom 64 (58) (DB), Manjunath v. Venkatesh. 

2. (’82) 8 Cal 51 (60) (PC), Afungne Pershad v. Grija Kant 

(’35) 22 AIR 1935 Cal 664 (665) (DB), Bir Bikram v. Ehaliler Rahaman. 

(’34) 21 AIR 1934 Pesh 64 (66) (DB), Muhammad Nawaz v. Shiva Ram. 

(’36) 23 AIR 1936 Pesh 9 (10), Nand Ram v. Kabul. 

(*01) 24 Mad 669 (671) (DB), Lakshmanan v. Kuttayan. 

(’24) 11 AIR 1924 Pat 122 (125) (DB), Jago Mahton v. Khirodhar Ram. 

(’32) 19 AIR 1932 Sind 116 (119, 120) (DB), Khemchand v. Fakhruddin. 

(’22) 67 Ind Cas 56 (57) (Lah), Kedar Nath v. Radha Kishen. 

(’28) 113 Ind Gas 92 (93) (Mad) (DB), Srirama Raghavachariar y. Narasama, 
021) 8 AIR 1921 P C 23 (24) (PC), Raja of Ramnad v. Velusam% Tevar. 
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decision between the parties to a proceeding (as for instance an appli- 
cation for execution) that it is not barred by limitation cannot be gone 
back upon in the subsequent stages of the proceedings.^ It depends on 
the facts and circumstances of each case whether the question of 
limitation is res judicata* See also the A. I. R. Comrnentaiies on the 
Civil ‘Procedure Code, 5th (i950) Edition, s. 11, Note 2S. 


(’99) 27 Cal 210 (213, 215) (DH), Harendra Lai Hoy v. Sham Lai Sen. (In this 
case, however, the question was held not burred by res judicata as the parties 
were not the same.) 

(’17) 4 AIR 1917 Pat 158 (159) (DB), Janki v. Banu amalle. (Objection is not res 
jttdica/a as against judgment-debtor who svdB ward of Court and not proi-eriy 
served with notice of iirevious proceedings.) 

3 . See (’83) 1883 Pun Re No. 143, Fatteh Muhammad v. Lalji Mai. 

(*10) 8 Ind COfS 22 (24, 25) (Cal) (DB), Sripati Charan v. Uelchamler.'<. 

4 . (’50) 37 AIR 1950 Cal 513 -.Pr 9) (DB), Karali I^^asad v.' Prolodh Chandra. 

(Court failing to do its duty under S. 3 of dismissing execution Judgment- 

debtor is not precluded from raising point of limitation in subsequent exc -utioii. 
Nofe. — Does this mean that the principle of constructive res judicata does not 
apply to a point which the Court is bound, suo motu, to take, as in su -h a case 
it cannot be said that the 'party ought t-o have taken the jx)int ? } 

(’40) 27 AIR 1940 Oudh 220 (227), Puimji Lai v. Matidau (Effective order for fur- 
ther execution involves adjudication that execution application is in time — 
Awarding costs of execution to decree-holder and noting balance due under 
decree do not involve any such adjudication.) 

( 41) 28 AIR 1941 Mad 440 (443) (DB), V enkaiaranga v. Sithamma. (Order under 
O. 21, R. 23 (1), C. P, C. XJiissed on judgment-debtor’s failure toax)i>ear in response 
to notice and object - Order precludes judgment-debtor from raising plea of limi- 
tation in subsequent proceedings.) 

(’41) 28 AIR 1941 Nag 152 (153, 151), Xafhvial v. Balkrishna. (Couit dismissing 

execution a]qjlication for absence of decree-holder — No decision on merits No 

res judicata.) 

(*40) 27 AIR 1940 Nag 87 (87, 88), Abdul Sattar y. Pahvmiddin. [Execution appli- 
cation rejected in absence of decree-holder for failure to correct inaccura -y as to 

costs— It does not amount to implied finding that it is not in accordance with 
law - No res judicata.) 

(’35) 22 AIR 1935 Pat 485 (48G) (DB), Keshar Kuer v. liajeshwari. (An order on 
execution application sending de ;ree to another Court for execution is not one for 
execution so as to attract the princix>le of constructive res judicata.) 

(’17) 4 AIR 1917 All 370 (370) (DB), Itamjas v. Itam Narabi. (DhCisiou on 
prior execution application that Gouit had no jurisdiction to execute decree 
operates as res judicata.) 

(■38) 25 AIR 1938 All 89 (90) (DB), Collector of Benares v. Jai Narain. (Oidei- in 
execution on question of limitation cannot operate as res judicata unless it is 
decided specifi.'ally or it can be implied that decision was arrived at.) 

(’37) 24 AIR 1937 Cal 581 (583), Sureshwar Prasid v. Maharaj Bahadur Sinha 
(Execution application dismissed for failure of decree-holder to take further 
steps - Subsequent application for execution— Judgment-debtor held could raise 
plea of limitation in respect of previous application.) 

(*30) 17 AIR 1930 Oudh G5 (G7), Drighijai Stnjh v. Bhagwandas. (Objection to ap- 
plication for execution once adjudicatedas without force, operates as rds judicata.) 
(’25) 12 AIR 1925 Nag 82 (89), KhairuUa v. Dhanrupmal. (Ordering execution to 
proceed after limitation period, can operate as res judicata where the order is 
not set aside.) 

(’35) 22 AIR 1935 Oudh 198 (201) (DB), Ramanuja v. Manraj Kuer. (Court-fee 
made good and notice of restoration application sent to opposite party — Restora- 
tion order after hearing parties— Objection to restoration on ground of limitation 
cannot be subsequently raised.) 


Section 3 
Note 19 
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Section 3 
Note 19 


^ rf ^ Bom 118 (119) (DB), Gullapa Eudrappa v. Erava Basangoioda, 

(Application for making decree final accepted as being in time— Decision cannot 
be reconsidered in later execution proceedings.) 

(’34) 21 AIR 1934 Oudh 289 (291). Narottam v. Atul Chandra, (Application to 

bring person on record as representative of judgment-debtor— Objection taken 

but iierson impleaded -Subsequent* objection that execution is barred can be 
raised.) 

(’23) 12 AIR 1925 Oudh 4G2 (464) (DB), BiU Baful v. Kedar Nath. (In this case. 

the question of limitation regarding a certain relief \Yas kept open to be decided 
at the proper time.) 

(‘2G) 13 AIR 1926 Oudh 291 (292, 293) (DB), Eaghubar v. GoJearan, (Adjudication 

on question of limitation by interlocutory order is final in same or subsequent 
proceedings.) 

( 2 / ) 14 AIR 192 ( Oudh 488 (4S9) (DB), Fatiuia Begum v. Eanjit, 

(’S3) 6 Mad 237 (23S), Oangathara v. Eaihahai, (After a sale of land in execution 

of a deciee and before its confirmation the judgment-debtor cannot object to the 

validity of the sale on the ground that the execution of the decree is barred.) 

(’37) 24 AIR 1937 Nag 87 (88), Eevansiddappa v. Shankar Appa. 

(’10) 6 Tnd Gas 746 (748) (DB), Kaniz Fatima v. Muhatnmad Jafar Ali, (In an 

execution application the decree-holder failed to pay process-fees for issuing 

notice and the application was thrown out. The question of limitation was not 
determined.) 

( 6() 8 Suth W R 141 (144) (DB), Bharutchundar v. Issurchunder. (When once an 
appeal is admitted as within time, the question that is beyond time cannot be 
again gone into.) 


( /O) 13 Suth W R 351 (352) (DB), Syed Jaf fur Hossein v. Sheikh Mahomed 
Amir, (Registration of appeal is purely a proceeding of ministerial character and 
has not the force of a conclusive judicial determination on point of limitation.) 

(’01) 28 Cal 122 (126) (DB), BholanaOi Dass v. Frafulla Nath. 

( 36) 23 AIR 1936 All 21 (31, 32) (FB), Genda Lai v. Haiari Lai, (Court can 
entertain judgment-debtor’s plea of limitation at any time while execution appli- 
cation is pending.) 

(’21) 8 AIR 1921 Cal 606 (608) (DB), Govinda Nath v. Basiruddin, (Judgment- 
debtor having notice but not raising objection as to limitation - He cannot attack 
execution sale.) 

(’30) 17 AIR 1930 Cal 353 (354, 355) (DB), Basanta Kumari v. ToUi Charan. 

(’35) 22 AIR 1935 Cal 230 (231) (DB), EafatxUla v. Kundannal. (fix pa/ /c finding 
that execution application is within time —Application dismissed both parties be- 
ing absent In subsequent application the judgiiieut-debtor can raise objection 
that first application was not within time.) 

(’35) 22 AiR 1935 Cal 306 (307) (DB), Boldya Nath v. Bijoy Chandra. 

(’20) 7 AIR 1920 Pat 570 (674) (DB), Kesho Prasad v. Harbans Lai. (So long as 
an execution application is pending, the judgment-debtor can show at any stage 
that the application is barred.) 

(’24) 11 AIR 1924 Mad 673 (675) (DB), Rajitagirxpathy v. Bhavani Sankaran, 
(In execution proceedings on application for transfer of decree, failure to plead 
limitation creates constructive res judicata ) 

(’20) 7 AIR 1920 Pat 615 (616), Sobran Mahion v. Sibilas Kuer. (Ex parte order 
without notice does not estop judgment-debtor from raising plea of limitation ) 

(’27) 14 AIR 1927 All 589 (589, 590) (DB), Mithu Lai v. Deojit. (In this appeal 
fresh ground was raised with Court’s permission -Plea as to its being barred by 
limitation can be raised at any time before decision.) 

(’19) 6 AIR 1919 IMad 197 (197, 198) (DB), Mydeen Eowther v. AbdxU Gaffur. 
(The failure to plead the saving of the limitation bar in an application for exe- 
cution will not operate as res judicata for a subsequent application.) 

(’■28) 15 AIR 1928 Mad 1052 (1053) (DB), Lakshmanan v. Palaniappa. 

(’26) 13 AIK 1926 Mad 177 (177, 178), Bhadrayya Jaggaraju. 

(’30) 17 AIR 1930 Pat 330 (331) (DB), Atul Krishna Ghosh v. Brindaban Naik, 

( ’28) 15 AIR 1928 Pat 471 (47*2) (DB), Eichharaxn v. Pasupati Banerji, 
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20. Consent decree for time-barred claim Under o. 23 , 

R. 3, Civil Procedure Code, where the Court is satisfied that the parties 
havo entered into a lawful compromise, the Court is bound to record 
such compromise and pass judgment and decree in accordance with it. 
In such cases, the Court is not entitled to raise the question whether 
the claim is barred by limitation. The only question before the Court, 
when a compromise is reported, is whether the alleged compromise has 
really been entered into, and whether it is a lawful compromise. The 
fact that it is based on an agreement to satisfy a time-barred claim 
will not make it unlawful within the meaning of s. 23 , Contract Acb.^ 

21. Admission on point of limitation — Effect Tn consi- 

dering the question whether a suit or other proceeding is barred by 
limitation, the Court will be entitled to take into account the admis- 
sions of the parties. But such admissions will be binding on the parties 
making them only where they are admissions of /acL Admissions on 
questions of laio will not bind the parties on whose beiialf they are 
made. Thus, an admission of a counsel on a point of law as to limita- 
tion will not bind his client.^ 


22. Abandonment of plea of limitation,— Sea Note 17. 


(’33) 20 AIR 1933 I'at 210 (217) (DB), Bansidhar v. lla ari Bam. (For operati n 
of the doctrine of res jitdicaia, there must be reciprocity.) 

(’24) 11 AIR 1924 Mad 695 (G9G) (UB), Kalyani v. Thirui'rnkat<xsci7iii/. (Execu- 
ting Court cannot allow plea of bar of limitation where tho decree directs execu- 
tion to proceed— An executing Court cannot go behind the decree.) 

(’27) 14 AIK 1927 Mad 149 (151), S7ibbarayn(hi v, Bapayya. 

(’29) 16 AIK 19*29 I^ah 334 (334, 335), Farangu v. IJ arikishan. (In previous 
execution application notice was not properly served on the judgment-debtor- 
Ihe question of limitation would not be res judicata in subsequent application.) 
{’28) 15 AIK 1928 Lali 653 (654) (DB), Balia Bam v. Hiralal. 

(’33) *20 AIK 1933 Cal S55 (856, S57) (DB), Lalit Moha 7 i v. Sarat Chandra, 

[See (’22) 9 AIK 1922 All 100 (100) (DB), Maha7nadi Bega77i v. XJinda Begain. 
(Judgment-debtor knowing that question of limitation was at issue but failing 
to opiX)se it — Decision on that issue cannot be subsequently questioned — This, 
liowever, did not rest on a question ol res judicata but as being decision in the 
Aery litigation.)] 

Section 3 — Note 20 

1. (’20) 7 AlU 1920 P C 139 (140) (PC). Bamcha^xdra v. Chaitayxa. 

(’26) 13 AIK 1926 Oudh 311 (313) (DB), Chandoo v. Mxtrlidhar, (It is incorrect to 
say that where a compromise or conicssion of judgment prevents any considera- 
tion of legal bar, it is invalid on the ground that if tho legal question had been 
gone into, a legal bar would have been obvious.) 


Section 3 — Note 21 

1 . (’36) 25 AIK 19C8 Lah 3CS (36S), Baima Lai v. Jain Bank of Ixidia Ltd.^ 
Lahore. 

(’27) 14 AIK 1927 Lah 284 (*285), Fateh Ali v. Ahmad Din. 

[See (’67) 8 Sutli W K 63 (63) (Diq, Chu7idcr Kant v. Ba7v.narain. (Any ad- 
mission by parties other than the executors to the will, would not bind the 
estate of the deceased.) 

(’06) 10 Cal W N 959 (961) (DB), Baijnathv. IIe7n Chundvy . {Admission of re- 
ceiver that estate owes debt to a creditor— %ElTect of.)] 

See also A. I. K. Commentaries on the Civil Procedure Code, 5th (1950) Edn., 
O. 3, R 4, Note 5. 


Section 3 
Notes 20-22 
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Section 
Notes 23 




24 


23 Waiver of plea of limitation._The Court is bound under 
this section to dismiss a suit or other proceeding which has been 
instututed after the period of limitation although limitation has not 
been set up as a defence. Hence, it is not competent to a party to 
Jvaive a, plea of limitation so as to absolve the Court from this duty ^ 
Even If such plea is waived, the party or the Court itself can take it 
up again. Similarly, waiver of the plea of limitation by one of the 
judgment-debtors cannot bind the others. It is, therefore, open to them 
to insist on a decision on the plea of limitation.® 


Contract or custom cannot override the statute. 

Under s. 28 , Contract Act, an agreement which limits the time within 
which a party thereto may enforce his rights by the usual legal proceed- 
ings in the ordinary tribunals is void. Hence, an agreement which 
curtails the period of limitation provided by this Act for any suit is 
void and sucli a suit cannot be dismissed although instituted after the 
period agreed upon, provided that it is instituted within the period 
prescribed by the few of limitation. But, w'here the agreement is to the 
ettect that if no suit is brought within a certain time the right itself 
should cease to exist, it does not amount to an agreement to limit the 
time within vyhich a right may be enforced and hence does not come 
within the mischief of the above section.^ Thus, a clause in a policy of 
file insurance that if no suit is instituted within a particular period 
after the rejection of the claim by the insurance company all rights 
under the policy shall be forfeited, is va lid.^ Whether the effect of an 

Section 3 — Note 23 

1. (’40) 27 AIR 1940 Lab 75 (78), Kutido Mai v. Daulat Ham Vaidija Parkash 
I' irm, 

( 24) 11 AIR 1924 Ouclb 127 (128) (DB), Samuel Burge v. Improvement Trust 

Bucknow, (Case under the Land Acquisition Act, Section 18.) 

^ air 1915 !^[ad 979 (980, 981) (DB), Sitarama v, KrisJuiasivamu 

^See also ( 38) 25 AIR 1938 Lab 3G8 (368), Banna Lai v. Jain Bank of India 
Ltd., Lahore.] 

[But see ( 72) 18 Sutb W R 497 (498) (DB), Boy Luchmecput Singh Bahadur 
Muonshee Jowahar Ali. (Proceedings in execution application - The corres- 
ponding S. 1 of the Act of 1859 did not apply to execution applications — Sub- 
mitted cannot be good law now.)] 

See also section 29, Note 3. 

2. ( 40) 27 AIR 1940 Lab 75 (78), Kundo Mai v. Daulat Bam VaUlna BarkaJi 
Firm. 

[But see (’50) 37 AIR 1950 T C 79 (Pr 2) (DB). I^arayanan v. Chitraru.] 

3. (40)2( AIR 1940 Lab 75 (77), JTwndo Afal V. Daulat Bam Vaidya Parkash 

Firm. 

Section 3 — Note 24 

1- ( 34) 21 AIR 1934 Rang 15 (17), A. N. Ghose v. Beliance Instirance Co. 

( 09) 2 Ind Cas 5 ( 3 (584, 586) (DB), South British Fxre and Marine Insurance 
Co., New Zealand v. Braja Nath. 

2. {'27) 14 AIR 1927 Rang 196 (196) (DB), Universal Fire and General Insu- 
ranee Co., Ltd. v. Japan Cotton Trading Co., Ltd. 

( 26) 13 AIR 1926 Rang 3(4) (DB), G. Rauieyw. Burmah Fire and Marine Insxt- 
rance Co., Ltd. 

( 24) 11 AIR 1924 Rang 351 (352), Bainey v, Burma Fire tf* Marine Ins. Co. 
Ltd. (AIR 1914 Bom 225 followed.) 
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agreement is to make the right itself cease to exist after a particular 
time, or whether it is simply to cut down the period of limitation 
within which a suit to enforce the right may be brought, depends on 
the interpretation to bo placed on tlie terms of each cojitract. 

Thus, in the undermentioned cases^ the material words in a con- 
tract of insurance were: “No suit shall be brought against the cominmy 
in connexion with the said policy later than one year after the time 
when the cause of action accrues.” It was licld that althougli interpreted 
literally, the above clause might come within tlie provisions of s. 28 , 
Contract Act, the terms used in an insurance contract must he 
interpreted with reference to the object and exigencies of insuranco 
and that so interpreted, the above words meant that aftt'v the si ecitied 
period of one year, the right under the contract itself should covic to 
an end and that, therefore, the clause in question was valid. 

An agreement to exteyid the period of limitation is not governed 
by S. 28, Contract Act. But sucli an agreement would come within tlio 
provisions of S. 23, Contract Act, as tending to defeat the i i ovisions 
of the Limitation Act and would, therefore, be void. ^ Similarly, an 
agreement not to plead limitation would be void under s. 23, Contract 
Act, and cannot be relied upon in answer to a plea of limitation.^ 


( 14) 1 AIR 1914 Bom 225 (228) (DB), liat odcL SpinyiitKf and 
V. Satpanarayan Marine and Fire Insurayue Co Jjd 
r^) 11 AIR 1924 Cal 186 (187) (DB), Cnrdharilal v. Ka.flc 
Dominions lyisurayice Co., Ltd. 


\\'caii)Lfj Co. Ltd. 
Star ayid Ihiiish 


3. ri2) 16 Ind Cas 1001 (1001) (Bom) (DB). Uirahhai .\arntomdas v. Maninac. 
turers Life Insurance Co. 

ISee also (W) 36 Cal 516 (535) (SB), South British Fire and Marine Insurayice 
Co., Bew-Zealand V. Brojo Nath Shaha. (In this case the contract of insu- 
rance provided that no suit against tlie company for the recovery of anv claim 
under the policy shall be sustainable in any Court of law uuler^s sudi suit shall 
be commenced within six months after the loss or damage-It was lield that a 

suit brought after six months should be dismissed -The validity of such a 
condition was taken for granted.) 

4. (-69) 4 Beug L H 101 (105) (FB), KrMiv.a Kama! v. llWu Sirdar (T1k> exo 

cuting Court cannot add or in any way alter the terms of the original decree in 
consequence of any consent of the parties ) 

(’73) 20 8uth W R 395 (397) (DB), Lalla Bam v. Dodraj. 

( '^) 17 Suth W K 396 (398) (DB), Meheroonnissa v. Banee Howshnn Jehan. 

"j ^ ^ , * “j.j. \ ^ by law for enforcing a 

decree or keeping it in force.) 

(’25) 12 AIK 1925 Oudh 502 (503) (DB), P/ierai v. Pudai Paw 

(■17) 4 AIR 1917 Pat 132 (134) (DB), M^dnap.re Zawindary Co. Ltd. v Denuiu 
Commissioner of Manhhum. ^ 

(;32) 19 AIR 1932 All 273 (280, 281) (FB), GohardUandas v. Dan Dayol. 

(13) 18 Ind Cas 595 (596) (Cal) (DB), Khetrn Mohan v. Mohim Chuiidra 

(■23) 10 AIR 1923 All 1 (3) (FB), Shib Dayal v. Mehcrban 

(■36) 164 Ind Cas 416 (417) (Gal) (DB), Sarada v. Pokeya Khatun. 

1915 Mad 979 (980, 981) (DB), Sitarama v. Krishnaswami 
[See (’38) 25 AIR 1938 Rang 328 (330) (DB), Chokalhujam y. Narayuna. (Per 

Sharpe J. - It is impossible for pmrties by consent or agreement to e.xlend or 
alter the period of limitation - Parties cannot waive the statute.)] 

5. ( 17) 4 AIR 1917 Had 892 (894) (DB), JRamaniurihy v. Gopayya 
(1849) 5 ^loo Ind App 43 (70) (PC), The East India Co. v. Oditchuryi. 


Section 3 
Note 24 
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Section 
Notes 24 


26 


Under S. 63, Contract Act, it is open to the promisee under a 
contract to extend the time for the performance of the promise by the 
other party. Such an agreement is not one to extend the period of 
limitation applicable to a suit and its validity is not, therefore, 
aifccted by s. 23, Contract Act.® 

Entries in a loajib-ul-arz cannot override the law of limitation/ 


25. Estoppel against pleading limitation. — As seen in 
Note 2, this section makes the question whether a suit has been 
instituted after the period of limitation a material question in every 
case. Hence, the effect of the section is to confer on every person 
against whom a suit has been instituted the right of contending that 
it has been instituted after the prescribed period of limitation and he 
cannot be estopped from raising such a contention,^ the principle being 
that tliei e can be no estoppel against the statute. Thus, it is open to 
a defendant to plead the bar of limitation even though the delay in 
tiie institution of the suit has been due to his own conduct in having 


made the plaintiff waste his time in fruitless inquiries and negotiations.*^ 

The fact that the counsel has waived the plea of limitation does 
not estop his client from raising the plea. The reason is that the 
counsel’s admissions on a point of law are not binding on his client/ 


26. Proceedings to which section applies. — The section 
applies to suits, appeals and applications for which a period of limita- 
tion is prescribed by tiie first schedule to the Act. A proceeding 
v.hich does not fall within any of these categories is not subject to 
any period of limitation under this Act.^ But the maintainability of 


( = 171 4 AIR 1917 I^at 132 (134) (DB), Midnapore Zamindarij Co., Ltd. v. Deputy 
Couimissioner of anhhum. 

(’20) 7 AIR 1920 Pat 280 (2S1). Chafurbhuj v. Md. Habib. 

(’20^ 13 AIR 19*20 Oadh 011 (313) (OB), Chando v. Murlidhar. 

(’Ici) 2 AIR 1915 Mad 979 (9S0, 981) (DB), Sitiraina v. Krishnaswavii, 

('13) IS Ind Cas 596 (590) (Cal). Khctra Hohan v. Alohiui Ckaudra. 

6. (’27) 14 AIR 1927 All 451 (452) (DB), Jugal Kishore v. Chari cP Co. 

('17) 4 AIR 1917 Mad 539 (541) (PB), Ayinainalai v. Velayuda. (Suit on promis- 
fioiy note payable on demand— Collatei'al agreement pOdtiK)uiug time for pay- 
ment.) 

7. (’04) 20 All 337 (341) (DB), Jai Ham v. Makunda. 

Section 3 — Note 25 


1. f'3'2) 19 AIR 1932 All 273 (281) (FB). Cobardhayi Das v. Dau Dayal, 

('81) 3 All 585 (5961 (FB), Dehi Rai v. Gokal Prasad. 

(’21) 8 AIR 1921 Bom 252 (254, 255) (DB), Multanmal v, Budhinnal. 

(’15) 2 AIK 1915 Mad 244 (246) (DB), Sita Rama v. Krishnasaviy, 

[Sec (’IS) 5 AIR 1918 Mad 94 (95, 96) (DB), Abdulla v. K. Kanaran,'] 

[See however (’19) 0 AIR 1919 Cal 261 (*262, 263) (DB), Haridas v. Baj 
Kmnar.'] 

2. (’23) 10 AIR 1923 AH 22 (23. 24) (DB), Jugal Kishore r. G. I. P. RL Co. 

(1900) 2 Bom L. R 407 (409) (DB), Sitaram v. Naro. 

3. (’3S) 25 AIR 1938 Lab 3CS (368), Panna Lai v. Jain Banli of India, Lid 


Lahore. 


Section 3 — Note 26 

1. (’43) 35 AIR 1943 Bom 387 (391), Charles v. Collector of Bombay. 
Controller exercising powers under Bombay Act 7 [Vll] of 1944 is not a Court— 
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such proceeding may, in certain coses, be afYocted by the fact that a 
suit to obtain the same relief would have been barred by limitation 
at the date of the institution of such proceeding. The question whether 
^ a proceeding is so affected depends on the facts and circumstances of 
each case. Thus, although an application by the liquidator of a com- 
pany for an order under section 186, Companies Act, for the recovery 
of money due from a contributory may neither be a “suit” nor an 
application to which the first schedule of the Act applies and may 
be free from any bar of limitation directly, yet such application will 
not be maintainable if at the date of the application the recovery of 
the sum by s^iit is barred by limitation. The reason is that in view 
of the place and contest in which the words “money due" occur in 
section 186, Companies Act, they must bo confined to money due and 
recoverable in a suit by the company and they do not include any 
moneys which at the date of the application under the section could 
not have been so recovered.^ 


Similarly, an application by the Ofiicial Assignee under section 7, 
Presidency Towns Insolvency Act, for the recovery of money due from 
a debtor to the insolvent’s estate, though not a “suit" is equivalent 
to a suit for pinq^oses of limitation.^ In other words, such application 
must fail it a suit for the recovery of the money i^baired by limitation 
at the date on which the application is made. The principle seems to 
be that, when the law dispenses with the necessity of filing a suit and 
enables moneys to be recovered by suvirnanj proceedings, although 
such proceedings may not be directly governed by any period of 
limitation, the law must be deemed to intend that such proceedings 
will lie only in respect of moneys the recovery of whicli by suit is not 
barred by limitation. Where the normal remedy for the recovery of 
money is by suit and the law provides a summary and concurrent 
remedy by means of an ap])lication, it cannot be the object of the law 
to make it possible to recover by the summary proceeding money, the 
recovery of winch by a s'uii is barred by limitation.* 


Limitation Act does not apply to proceedings before him — Hence Arc. 173 docs 
jiot apply to an application for review.) 

(’IT) 4 AIR 1917 Low Bur 17 (17, 18), A’. Hxll v. M. X. Grecnherij. (Li niifcation 
Act does not apply to references to Judge on order by Deputy liegir^tr.tr of Cliief 
Court of Lower Burma.) 

(’40) 27 AIK 1940 Cal 113 (113) (DB), Bajvoja Khahiyi v. Provxyice of 
hen-jal. (Suit to recover possession of l uid claimed by the piaintitT as a raiyat 
is governed by S. 184, Bengal Tenancy Act, and not by S. 3 or S. 29, Limi- 
tation Act.)] 

2. (’38) 20 AIR 1933 P C 63 (Cl, 65) (PC), Han^raj v. Dehra Dun Mussoorie 
Klectric 'rruinway Co., Lid. (Claim against company in liquidation not made 
by presentation of plaint is not suit instituted within S. 3.) 

(’24) 11 AIR 1924 Lah 53 (54) (DB), Sri A’arain v, Li'iHida^or, Ciiioyi Bank 
of India. 

See also Note 13. 

3. (’36) 23 AIR 1936 Mad 778 (779) (FB), Mulhusaynyw.Official.Usignee, 
Madras. 

See also Note 30. 

4. See observations in (’33) 20 AIR 1933 P C 63 (66) (PC), Hansraj Gupta v. 
Dehra Dun Mussoofje Electric T ramway Co., Lid. 
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(’24) 11 Alii 1924 Lah 53 (54) (DB), Sri Naram v. Liquidator, Union Bank 
of Jyidia. 

[See also (’36) 23 AIR 1936 Had 778 (779) (FB), Miithusamy v. Official 
Assignee, Madrasf] 

5. (*96) 20 Bom 654 (657, 658) (DB), Sorab ji Jamsetji v. Ishtoardas, 

(’08) 31 Mad 66 (67) (DB), Vaidisivara v. Siva Subramania. 

(’16) 3 AIR 1916 All 317 (318) (DB), Jagannath v. U. P. 'Flour and Oil Mills 
Co., Lid. 

See also Note 13. 

6. (’24) 11 AIR 1924 Lah 331 (333) (DB), Pirthi Nath v. Basheshar. (Power of 
Insolvenjy Court under S. 37 of the Provincial Insolvency Act, III of 1907, to 
set .aside alienation.) 

(’95) 22 Cal 425 (433, 434) (DB), Dwarlca Nath v. Barinda Nath. (Application 
for partition under preliminary decree for partition.) 

(’06) 30 Bom 415 (420, 421) (DB), Balaji v. Kushaba. (Duty of the Mamlatdar to 
order village officers to give effect to his order — Duty absolute and unqualified 
— Limitation Act not applicable.) 

(’83) 7 Bom 316 (321, 322) (DB), Iswardas v. Dodb.ai, (Application for passing 
judgment in terms of award which had been filed not governed by Art. 178 of 
Act of 1877 (now Article 181).) 

(’86) 8 All 519 (533, 534) (DB), Dhano Singh v. Basant Singh. (The mere fact 
that one of the parties has made an application asking the Court to amend its 
decree, will not render the action of the Court subject to the rule of limitation.) 

(’24) 11 AIR 1924 Lah 553 (554), Darxjai Singh v. Kiinjlal. (Court can take 
action under S. 53 of the Provincial Insolvency Act at any time during pendency 
of proceedings when a transfer open to objection under the said section is brought 
to its notice by an application made to it by a creditor of the insolvent.) 

(*81) 4 Mad 172 (173) (DB), Kylasa v. Ramasamrj. (The provisions of the Limi- 
tation Act do not extend to an application by a purchaser of land at a Court sale 
under a decree to obtain a certificate.) 

(’82) 6 Bom 586 (587), Vithal v, Vithojirav. 

7. (’86) 8 All 519 (533, 534) (DB), Dhan Singh v. Basant Singh, (Per Mahmood, J.) 

(’87) 9 All 364 (365), Darbo v. Kesho Bai. 

(’87) 11 Bom 284 (285) (DB) Shivajpa v. Sivpanch Lingapa. 

(*85) 7 All 276 (280) (DB), Raghuyiath Das v. Raj Kumar. (Per Mahmood, J.) 

(■29) 16 AIR 1929 All 337 (337), Hxikum Singh v. SuraJ Pal Singh. 

(’27) 14 AIR 1927 Ring 57 (57) (DB), Mt. Sara Bi v. Hamid Kassim. 

(’26) 13 AIR 1926 Oudh 223 (224), Jagniohan Singh v. Sitapatram. (Amendment 
of the decree can be made so as to represent the intention of the Judge when he 
made the decree.) 

(*24) 11 AIR 1924 Oudh 408 (409), Sheo Dharshan v. Mata Din. (Error may be 
amended though twenty years old.) 


But, the liability of a contributory to pay the money due on 
shax'es in a company in liquidation is a statutory liability under 
section 156, (Companies Act, and although a suit for such money may 
be barred by limitation under Article 112, Limitation Act, the liability 
under section 156, ([Companies Act, can be enforced against him.** 

As seen in Note 20 to the Preamble, the Act does not apply to 
all applications under the Civil Procedure Code. For example, it does 
not apply to applications to the Court to do anything which the 
Court can do of its own motion and for which no application is 
necessary.® Thus, an application for the amendment of clerical and 
arithmetical errors in judgments and decrees is not subject to any 
period of limitation, it being open to the Court to amend such errors 
siio motu.'^ Similarly, the powers of revision of the High Court under 
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section 115, Civil Procedure Code, can be exercised by it without any 
application by the parties and hence, tliere is no pei-iod of limitation 
for such application,'^ But, where the matter rests with the discretion 
of the Court, the fact that there has been undue delay in approaching 
the Court will bo a factor for consideration by the Court.'* Thus 
although there is no iieriod of limitation governing an application for 
revision, the High Court will refuse to interfere where such application 
has been made after an undue delay. 

It has been held that proceedings under the Workmen’s Coniijen- 
sation Act are not governed by the Limitation Act.^* But an applica- 
tion to execute an award under the Bombay Co-operative Societies Act 
falls witliin this section as such award is executable as a decree.'^ 

(’14) 1 AIR 1914 All 61 (62), Sheo Balak v. Snkhdei. 

(’97) 1897 Pun Re No. 12, Devidas v. Gurdatfn, 

(’29) IG AIR 1929 Oudh 385 (387) (FB), Mahovted Ba.-a v. Bam Sarcop, 

(’29) 16 AIR 1929 Nag 34 (36) (DB), Dhayiyiahai v. Ke^hrichand. 

See also Article 181 Note 19. 

8. (’50) 37 AIR 1950 Assam 6 (Pr 6) (DB), Sampatlal v. Tlaliprasad. 

(’22) 9 AIR 1922 Pat 525 (526) (DB), Ram Prasad v. Mahesh Kant. 

(’30) 17 AIR 1930 Oudh 401 (401), Naim Ala v. Krnperor. 

(’33) 20 AIR 1933 Pesh 51 (52), Ghulam Rasul v. Samundar, 

9. (’23) 10 AIR 1923 Nag 109 (110), Udajiram v. Rajeshwar. 

(’28) 15 AIR 1928 Nag 149 (149), Udajiram v. Ra jeshtrar. (Laches mav dis- 
entitle a party to relief under S. 152, C. P. C.) 

(’24) 11 AIR 1924 Rang 45 (45), Mauiig JIman v. Ma Shin. 

10. (’51) 38 AIR 1951 Him Pra 16 (Pr 3), Beg Ram v, Charon Das. (Practice of 
Himachal Pradesh J. C.’s Court is not to entertain revision if filed after more 
than 90 days.) 

(’42) 29 AIR 1942 Oudh 392 (393, 394), Kallu Mai v. N aicahganj Municipality, 
(Ordinarily if an application for revision is filed beyond the period of limitation 
prescribed for an appeal it ought to be considered to have been unduly delayed.) 
(’42) 29 AIR 1942 Pat 251 (254) (DB), Krishnadevanand v. Kaihldeo, (Practice 
of Patna High Court not to entertain revision filed beyond 90 days.) 

(*33) 20 AIR 1933 Lah 175 (175, 176), Kailash d Bros. v. Durga Prasad. 

(’22) 9 AIR 1922 Mad 68 (64), Y agnasami Iyer v. K. Chxdamharanath Mudaliar. 
(Revision application Nvas delayed for more than 90 days— Court has discretion 
to excuse delay.) 

(’21J 8 AIR 1921 Oudh 141 (\Y2) ^ M ahahali Pershad v. Balbhaddar Singh. 

(’23) 10 AIR 1923 Oudh 272 (272), Binda Prasad v. Banarsi Das. 

(’25) 12 AIR 1925 Oudh 608 (608), Mahadeo Prasad v. Mt. Ganeshi. 

(’33) *20 AIR 1933 Pat 582 (582), Kesho v. Mohendra. (C. P. C., S. 115 — Practice 
is to entertain civil revision only if filed within three months of order.) 

(’26) 13 AIR 1926 Nag 65 (65), Udairam v. Thakur Prasad. (C. P. C., S. 115 — 
Time for filing revision is 45 days in C. P. and Berar.) 

(’29) 16 AIR 1929 Oudh 383 (383), Jagannath v. BikarmajU Singh. 

(’30) 17 AIR 1930 Oudh 496 (496) (DB), Hamidubtissa v. Moham)nad Axuvar. 

(’30) 17 AIR 1930 Oudh 401 (402), Naim v. Emperor. 

(’26) 13 AIR 1926 All 577 (578), Emperor v. Ramnarain. 

(’26) 13 AIR 1926 All 767 (768), Ram Deo v. Emperor. (Revision to High Court 
against order under S. 107, Cr. P. C., should be made within 30 days.) 

(’28) 15 AIR 1928 ilad 528 (530) (DB), Muthu v, Narayanan. (In an exceptional 
case mere lapse of time is no ground for rejecting revision i>etition.) 

(*81) 4 All 154 (155) (DB), Durga Prasad v. Sheo Charan Lai. 

11. (’38) 25 AIR 1938 Cal 348 (351) (DB), Salamat v. E. I. Railivay. 

12. (’38) 25 AIR 1938 Bom 424 (425) (DB), Maratha Co-operative Credit Bank, 
Dharwad v. Keshav, 
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Section 3 
Notes 26-27 


As to the applicability of this section to an application for settle- 
ment of debt under the Bengal Agricultural Debtors Act, see the 
undermentioned case.^^^ 

The section applies to every suit and applies without distinction 
to suits concerning both sacred and secular propGi*ty.^^ There is also no 
provision in the Act which exempts suits relating to wakf properties 
from its operation. Hence, a suit relating to a mosque is subject to 
the rules of limitation pi'escribcd in the Act.^* 

Suits by juristic persons like other suits are subject to the law of 
limitation and enjoy no special privilege in this respect.^^ 

27- Applicability of Act to arbitration proceedings. 

Under S. 37 of the Arbitration Act, X of 1940, all the provisions of the 
Limitation Act are applicable to arbitrations as they apply to pro- 
ceedings in Court. Before the passing of the above Act, the position 
was as follows : The Limitation Act only applied to suits, appeals and 
certain applications to Coxtrts. As arbitration proceedings did not come 
within any of these categories, the Act did not directly apply to tbem.^ 
But in making their award it was the duty of the arbitrators to have 
regard to the provisions of the law of limitation and not to allow 
claims which were barred under such law.^ Where the arbitrators 
failed in this respect and the error was apparent on the face of the 
award, the award could bo remitted to the arbitrators for re-consi- 
deration.^ 

12a. (’45) 3.2 AIR 1945 Cal 399 Uafizuddin v. Mahim Cha.ndra. (ApiJlication 
for settlement of debt under S. 8, Bengal Agricultural Debtors Act (7 of 1936) _ 
Debt Settlement Board has jurisdiction to determine whether debt is barred by 
limitation — Application made after limitation must be dismissed by virtue of 
this section.) 

13. (’38)25 AIR 1938 Lih 369 (376, 377) (FB), Masjid Shahid Ganj v. Shiro- 
mani Gurdwara Parbandhak Gommittee^ Amritsar, 

14. (’38) 25 AIR 1938 Lah 369 (380) (FB), Masjid, Shahid Ganj v. Shiromani 

Gurdwara Parbandhak Committee, Amritsar, , 

15. (’38) 25 AIR 1938 Lah 359 (335) (FB), Masjid, Shahid Ganj v. Shiromani 
Gurdicaraa Parbandhak Committee, Amritsar, 

Section 3 — Note 27 

1. t’29) 16 AIR 1929 P C 103 (105, 107) (P C), Pamdutt liavikissen v. E. D, 
Sassoon Co. 

2. (’48) 35 AIR 1948 Nag 334 (337) (DB), Fatechand v. Yasudeo. (AIR 1929 P C 
103 (PC) Rel. on.) 

(’43) 30 AIR 1943 All 162 (167) (DB), Behari Lai v. Punjab Sugar Mills. (In the 
absence of any agreement to the contrary, the Lim. Act is applicable to a pro- 
ceeding before arbitrators.) 

(’29) 16 AIR 1929 P C 103 (105, 107, 108} (P C). RamdiiU Pamkisson v. E. D. 
Sassoon cC Co. 

(’83) 1883 Bom P J 339, Babaji v, Kano, 

[See (’37) 24 AIR 1037 Rang 363 (361), Maunj Kyaw T'ha v. Co-operalive 
Town Ban/c, Henzada. (It is not the intention of the Legislature that the 
arbibiator should arrogate to himself the right to ignore the law of limitation.) 
(’92-96) 2 Upp Bvr Rul 9 (lO.i, Ma Alin Ku v. Maung Tha Nyun.'} 

3. (’31) 18 AIH 1931 Mad 619 (624) (DB), Alagapa v. Chidambaram. 

('97) 24 Cal 469 (473) (DB), Saiurjit Perixp Bahadur v. Dulhin Gulab Koer. 
(In this case, it was held that the award was not vitiated by any error apparent 
on the face of it.) 
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"Where A and B enter into an agreement to refer future disixites Section 3 
that may arise out of a contract to arbitration, it has been held that Notes 27-28 
after the expiry of limitation for a suit for the enforcement of the 
claims arising out of the contract, there would bo no subsisting differ- 
ences which could be referred to arbitration and that a reference to 
arbitration under such circumstances is invalid.* 

After a suit is referred to arbitration by order of the Court, the 
Court has no power to dismiss the suit as barred by limitation. “ 

28. Inherent power and limitation As seen in Note .i, tlio 

Court has no inherent power to relieve against the bar of limitation. 

As the Com-t can exercise its inherent power of its own motion, an 
application to the Court to exercise its inherent power is not governed 
by any period of limitation. ^ As to whether the Court has inherent 
power to act in any particular case depends upon the qttestion whether 
any definite remedy is provided for governing such a case. The general 
principle is that where the law provides a definite remedy in re<'ard 
to any matter, the Court has no inherent i:io\ver in respect of such 
matter. Hence, a person who has failed to avail liimself of a definite 
remedy provided by law within the prescribed peiiod of limitation, 
cannot invoke the inherent power of the Court. Further, as it is 
discretionary with the Court to exercise its inherent power, it can 
refuse to do so if there has been undue delay in invoking such power/^ 

(’97) 1897) A]1 W N 162 (163), Ramjalan v. Sheobalalx. 

(’26) 13 AIR 1926 Sind 209 (211), Ofjxc\<xl Receiver v. Kevi-ondas, 

4 . (’29) IG AIR 1929 Sind 55 (58) (DB), Uttamchand v. Balmokand 

[But see (’27) 14 AIR 1927 Sind 177 (181), Balmokand v. Uttamchand. (Claim 
time- barred at the time of reference can validly form subject-matter of refer- 
ence— AIR 1926 Sind 209 dissented from.)] 

5. (’97) 1897 All W N 162 (163), Ramjatan v, Sheohalak. 

(’66) 1 Agra Rev 53 (54) (DB), Ameen Chund v. Mendhoo Khan. 

(’75) 1875 Pun Re No. 2, Shavia v. AHm, 

ISee (’81) 1881 All W N 17 (18) (DB), Jaqmandar Das v. Piare Lai 

(’71) 3 N W P H C R 177 (178) (DB), Monowar Khan v. Abdoollah Khan. 

{^Yhere the reference to arbitration has fallen through, tie Court regains 
power to go into the question of limitation.)] ° 

Section 3 — Note 28 

1 . (’49) 36 AIR 1949 Pat 112 (Pr 2) (DB), Minnie Lai v. Mahadeo Lall. 

(’27) 14 AIR 1927 All 439 (44l) (DB), Chandra Shekhar v. AiJiir Beqam. 

2 . ('43) 30 AIR 1943 Sind 132 (\Z^) (DB), Md. Shah v, Abdul Jahhar. (Order 
dismissing appeal under 0.41, R. 18 Civil P. C._ Appellant not pursuing his 
remedy under O. 41, R. 19 within time— Court has no inherent power to set 
aside the order.) 

(’35) 22 AIR 1935 Cal 336 (337) (DB), Saratchandva v. Mritunjay. 

(’31) 18 AIR 1931 Cal 319 (320), Madha Ranuy. Tupoo, 

(’25) 12 AIR 1925 Lah 321 (321), Duni Chand v. Pritam Das, 

(’33) 20 AIR 1933 Mad 258 (258, 259) (DB), Sundaresa v. Subta Rao, 

(■2i) 11 AIR 1924 Rang 274 (275) (DB), S. G. M Samson v. Silvaraii. 

(*32) 19 AIR 1932 Oudh 220 (222) (DB), Jagmohan v. Mahadeo. 

(’28) 16 AIR 1928 Nag 91 (92), Saba v. Dayaram. 

(’27) 14 Am 1927 Nag 197 (198), Sahuddin v. Pundlih. 

3 . (’25) 12 AIR 1925 All 236 (237) (DB), Imtiaz-ul-nissa v. Chuttan Lai, 
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Section 3 
Note 29 


29. Set-off and counter-claim — Limitation. — A claim of 

set-off by the defendant to a suit is not a proceeding to which this Act 
applies and hence is not directly subject to any period of limitation. 
But whether a set-off' can be claimed may depend in certain cases 
on the question whether a suit for the amount sought to be set off 
would have been barred by limitation. Thus, a legal set-off cannot be 
claimed, unless a suit for the amount sought to be set off would have 
been within time at the date on which the suit wherein the set-off 
is claimed was ffled.^ But there is a conflict of decisions whether an 
equitable set-off can be claimed where a suit for the amount claimed 
would have been barred by limitation.^ In proceedings for the winding 
up of a company, the Official Liquidator in exercising his rights 
under the mutual credit clause (see S. 46 of the Provincial Insolvency 
Act of 1920 and S. 229 of the Companies Act of 1913) can set off against 
a debt due from the company a debt which the debtor owes to the 
company although the latter debt may be time-barred.^ 

Counter -claivi : Where the defendant in a suit makes a counter- 
claim against the plaintiff, such counter-claim virtually amounts to a 
suit and hence can be made only where at the date when it is made 
an independent suit for the amount claimed would have been in time.^ 
Thus, in the case of a set-off, the date with reference to which the 
test of limitation is applied (in cases in which such test is applicable) 
is tlie date of the institution of the suit wherein the set- off is claimed; 

Section 3 — Note 29 

1. (’47) 1947 Rang L R 47S (482), Nanijram Jagannath v. Shaik Mohamed. 

(’41) 28 AIR 1941 All 278 (279), Thakur Prasad v. Official Liquidator, Benares 

Bank, (Under O, 8, R. 6, C. P. C., the money sought to be set off should be 
legally recoverable by the defendant from the plaintiff.) 

(*30) 122 Ind Cas 490 (490) (Lah) (DB), Bishtmbar Das v. Salig Ram, 

(’21) 8 AIR 1921 Cal 67 (68), Narendra Lai v. Taruhala Dassu 
[See also (’21) S AIR 1921 Mad 688 (688) (DB), Subraya v. Janardana.'l 

2. (’26) 18 AIR 1926 Pat 77 (79) (DB), Nathan Prasad v. Kali Prasad, (A 
time barred debt may be claimed by way of equitable set-off.) 

’25) 12 AIR 1925 Cal 1146 (1146, 1147) (DB), Abdul Majid v. Kulsam Bibi. (Do.) 
(’15) 2 AIR 1915 Cal 649 (650), Ramdhari v. Permanunda. (Do.) 

(’07) 12 Cal W N 60 (62) (DB), Gajadhar v. Raghubar. (Do.) 

(’82) 6 Bom 628 (639), Menuanji v. Rustojnji. (Do.) 

[Contra (’47) 1947 Rang L R 478 (432), Nanigravi Jagannath v. Shaik 
Mohoined. (Cannot be claimed if time barred,) 

(’19) 6 AIR 1919 Cal 916 (917) (DB), Kanailal v. Nitya Saran, (Claim barred at 
the date of filing written statement cannot be allowed to be set off.) 

(’17) 4 AIR 1917 :Mad 258 (258,259) (DB), Vyravan Chetty v. Natraja Desikar, 
(But where there is a fiduciary relationship between the parties, and there is 
accountability, even barred claims may be taken into account in passing the 

final accounts.)] 

3. (’41) 28 AIR 1941 All 278 (279), Thakur Prasad v. Official Liquidator, 
Benares Bank Lid, 

4. (’25) 12 AIR 1925 Nag 445 (446, 447), BeJii v. Bisan Dayal, 

(*20) 7 AIR 1920 Mad 819 (821) (DB), Narsimha v. Srinivasa. 

[See (’37) 24 AIR 1937 Nag 210 (210, 211), Sundermal v. Oanesh Narayan, 
(C-ounter claim -Allegation of loan put forward by defendant not as a ground of 
defence but as a ground of attack— Limitation -Written statement more than 
three years after date of payment— Counter-claim held barred.)] 
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whereas in the ca^ of a counter-claim, the date witli reference to 
which limitation is determined is the date on which tlie written 
statement making the counter claim is filed. 

30. Insolvency proceedings and limitation A debt which 

is not barred by limitation on the date of adj udicati on is provable in 
insolvency, although it may be barred on the date of the proof.' 

An application by a creditor under tlie Provincial Insolvency Act 
to be brought on the schedule of creditors is not governed by any 
period of limitation. But such application may bo refused on the 
ground of undue delay on the part of the creditor.^ 

An application by the Official Assignee under S. 7 of the Presi- 
dency Towns Insolvency Act for the recovery of moneys due to the 
estate of the insolvent is equivalent to a suit, and cannot be allowed 
if at the date of the application a suit for the recovery of the moneys 
would have been barred by limitation.'' 

As to whether the period during which insolvency proceedings 
are pending against a person can bo deducted in calculating the period 
of limitation for suits and other proceedings by or against such person, 
see Notes under s. 15. 

31. Plea of exemption from limitation Order 7, Rule c of 

the Civil Procedure Code provides that where a suit is instituted after 
the prescribed period of limitation, the plaint should show the ground 
upon which exemption f rom the bar of limitation is claimed. Hence, 

5. (’34) 21 AIR 1934 All 427 (428, 429, 430) (UB), Bharata v. Chet Ham. 

{ 21) 8 AIR 1921 Cal 67 (63) : 48 Cal 817 : 66 Ind Cas 209, Karendva Zjal v. 
Tarubala Das.si. 

(’23) 10 AIR 1923 Bom 113 (118), Najan Ahmed v. Salemahomcd, 

[Sec (’98) 1898 Pun Re No. 53, Sokna v. Jsand Itam, 

(’85) 7 All 284 (287) (DB), Pragi Lai v. MaxivellA 

[But see (’19) 6 AIR 1919 Gal 916 (917) (DB), Kanai Lai v. Nitya Saran, 
(Claim which has become barred by limitation at the time of filing the written 
statement in a suit is not a debt legally recoverable by the defendant from 
plaintiff and cannot therefore be allowed to be set off.)] 

Section 3 — Note 30 

1. (’24) 11 AIR 1924 Oudh 351 (352) (DB), Ijaz Hussain v. Lachvian Das, 

(’25) 12 AIR 1925 Pat 438 (440) (DB), Babu Lai v. Krisha, 

(’26) 13 AIR 1926 Oudh 621 (621) (DB), Damodar Das v. Hamidul liahvian, 

ISee also (’32) 19 AIR 1932 Mad 287 (288) (FB), Palma v. Nagoor Khan. (Limi- 
tation expiring during holidays — Debtor adjudged insolvent on re-opeuing day 
— Debtor is “subject” to the debt within S. 46 (3), Presidency Towns Insolvency 
Act, at the time of his adjudication and the debt is provable in the insolvency.)] 

2. (’27) 14 AIR 1927 Rang 263 (264,-265) (DB), Jhan Bahadur v. Bailiff of the 
District Court of Toungoo. 

3. (’36) 23 AIR 1936 Mad 778 (779) (FB), Muthusivami v. Official Assignee, 
Madras. 

^See also (’50) -37 AIR 1950 Bom 399 (Pr 2) (DB), liaoji Bapuchand v. 
Bavachehar. (Although the Limitation Act does not apply to an application 
made by the Receiver under S. 4, Provincial Insolvency Act, inasmuch as the 
defence under the Limitation Act is open to an opponent if the suit is filed 

by the Receiver, the defence is equally applicable to him when an application 

is made.)] 

Also see Note 26. 


Section 3 
Notes 29-31 


3.Liin.9. 
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Section 3 
Note 31 


■where the allegations in the plaint sho'w that the suit has been instituted 
after the period prescribed by the first schedule and the plaintiff relies 
on the provisions of any of the sections from 4 to 25 of this Act as saving 
his suit from the bar of limitation, the plaint itself must show the 
ground on which such exemption is claimed.^ "Where the plaint does 
not comply with this requisite, it must be rejected under O. 7, R. 11 of 
the Code,^ and the plaintiff cannot be allowed to rely on any ground, 
not shown in his plaint as saving his suit from the bar of limitation.® 
But the Court can allow the plaint to be amended by including such 
ground of exemption. As to when such amendment can be allowed, 

Section 3 — Note 31 

1 . (’47) 34 AIM Oudh 91 (93), Ham Sukh v. Ham Flier. 

(’37) 24 AIR 1937 Mad 826 (828), Mada-ppaya v. P. Mahahala Hao, 

(’35) 22 AIR 1935 Cal 255 (256), Debji Ghelabhaid Bros v. Mehta <£ Co.,Asansol. 
(Written statement filed in suit itself cannot be called in aid for the purpose of 
S. 20 of the Act - A suit must be tried on the cause of action as laid in the plaint.) 
(’10) 7 Ind Cas 455 (4 57) (DB), Ghulam Hussain v. Muhammadali. 

(’95) 22 Cal 952 (note), Administrator-General of Bengal v. Chunder Cant. 

(’33) 20 AIR 1933 Lah 491 (492), Umri v. Kalu. 

(’29) 16 AIR 1929 Lah 266 (266, 267), Pahumal v. Chunni Lai. 

(’22) 9 AIR 1922 Lah 39 (40) (DB), Uffam Cliawd V. Mt. Thakar Devi. (But a 
plaintifi having mentioned one ground of exemption in the plaint is notdebarred 
by the provisions of O. 7, R. 6, C. P. C., from taking another ground to get over 
the bar of limitation.) 

(’09) 4 Ind Cas 902 (906) (DB), Atdtti Ali V. Von Goldstein. [Held that in this 
case, the idaint did make the intention of the plaintiff clear, viz., the intention 
to rely on the alleged acknowledgments which saved the bar of limitation.) 

(’09) 4 Ind Cas 923 (924) (Lah) (DB), Gauhar v. Ghulam Muhammad. 

(’33) 20 AIR 1933 Mad 675 (677), Hamasivami v. Palaniappa. 

(’19) 6 AIR 1919 Mad 332 (333), Marudai v. Chinnakannu. 

(’24) 11 AIR 1924 Nag 80 (80), VUhoha Yadeo v. Suryabhan. 

(’21) 8 AIR 1921 Nag 94 (95), Jago v. Mahadeo, 

(’24) 11 AIR 1924 Pat 806 (806) (DB), Chatter dhari v. Hasih Singh. 

(’14) 1 AIR 1914 Sind 70 (73) (DB), Qulrajmal v. Pamanmal. 

(’14) 1 AIR 1914 Lah 337 (338), Govindamal v. Santa. 

(’10) 8 I C 999 (1011) (DB), Hihal Devi v. Kishore Chand. 

2. (’23) 10 AIR 1923 Nag 30 (31), Sawalram v. Ganesh Lai. 

(’24) 11 AIR 1924 Nag 80 (80), Vithoba Yadeo v. Suryabhan. 

3. (*22) 9 AIR 1922 Lah 39 (40) (DB), TJttam Chand v, Thakar Devi. 

(’07) 17 Mad L Jour 281 (282) (DB), Jagannadha v. Seshayya. 

(’04) 31 Cal 195 (201) (DB). Jogeshwar v. Hajnarain. 

\_See (’17) 4 AIR 1917 Mad 845 (845), Nagendran v. Kuppusway. (Objection 
that the plaintiff did not set out the ground of exemption from limitation will 
not be allowed to be taken in revision in the High Court.)] 

[Sctf also (’03) 30 Gal 699 (708), Benode Behaii v. Haj Harain, (Qurore).] 

See also cases in foot-note (1) above. 

4 . (*09) 3 Ind Cas 159 (160) (DB). Gunnaji v. Makanji. 

(’86) 1886 Bom P J 169 (DB), Gangabai v. Venkaji. 

(’18) 5 AIR 1918 Lah 220 (220). HamsukJi v. Ghulam Muhammad. 

(’27) 14 AIR 1927 Mad 604 (5o5), V asudeva v. V enkalakshmi. 

(’18) 5 AIR 1918 Mad 1200 (1200) (DB), Muihiah v. Chithambaram. 

(’10) 7 Ind Cas 797 (797) (Mad), jSaihamuri Narayana v. Balasuhraynaniya. 

(’20) 7 AIR 1920 Nag 200 (202), T^/ccAa«d V. Pa/io. (Limitation expired during 
vacation — Suit filed on the re-opening day — Plaint failing to show on what 
ground exemption was claimed— Held that, proper course was not to dismiss the 
suit but to require plaint to be amended.) 
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the Blatter is within the discretion of the Court.® Gcnernlly speaking, 
a plaintiff will not be allowed to plead a ground of exemption at a late 
stage of the proceedings wlierc such ground raises new questions of 
fact and cannot be disposed of, on the facts before the Court.'^ But, 
where the questions raised are capable of determination on the faels 
before the Court, the point can be allowed to be raised at anv staged 

The Court has also power to allow an amendment of tlie plaint 

by introducing an additional ground of exemption or substituting a 
new one.® 

As to whether a plaintiiY who has relied on one ground of 
exemption in his plaint can raise another ground at the trial without 
an amendment of the plaint, see the A. I. K. Commentaries on the 
Civil Procedure Code, 5th (1950) Edition, O. 7, R. 6, and the undermen- 
tioned cases.” 

% 

The requirement of O. 7, R. G, that the plaint should contain tlie 
ground of exemption from limitation only applies to cases in which the 
suit appears prima facie to be barred by limitation on the allegations 
of the plaint itself, and not where the bar appears only daring the 

(’35) 22 AIR 1935 Oudh 501 (503) (DB), Gappoo v. liar Char an. 

5. See Civil Procedure Code, Order 6 Rule 17. 

6 . (’34) 21 AIR 1934 P C 208 (210) (P C), Kahjan Mai v. Ahmed Uddin. 

(’41) 28 AIR 1941 Nag 100 (101), Shivjiram v. Gulahchand. (Pleti of minority 
cannot be raised for first time in second ajipeal -(’12) 17 Cal W N 667 (DB), 
Panchu V. Isaj\ followed.) 

(’08) 31 Mad 540 (543) (DB), Kriuhnamacharxar v. Kuppammal. 

(’23) 10 AIR 1923 Lah 645 (646) (DB), Ram v. Gaman Ram. (A remand, in order 

to enable the plaintiff to ascertain whether or not a demand was made within 

three years of the institution of the suit which would save limitation, was 
refused.) 

7 . (’18) 5 AIR 1918 Mad 238 (239) (DB), Palaniapim v, Veerappa 

[See (’31) 18 AIR 1931 Oil 670 (671) (DB), Hari Charan v. Kamal Kumari. 
(New plea as to applicability of particular article of Limitation Act can be 

taken in second appeal provided defendant is not prejudiced by such course of 
action.) 

(■27) 14 AIR 1927 Bom 398 (398) (DB), Mahomadsa v. Khadirsa.l 

8 . (’48) 35 AIR 1943 Nag 334 (340, 341) (DB). Fatechand v. Wasudeo. (Amend- 
ment seeking additional ground of exemption from limitation based on Jetter 
relied on by defendant— Amendment should be allow'ed even at a late sta^^e as 
there would be no change of cause of action and defendant would not be taken 
by surprise.) 

( 35) 22 AIR 1935 Mad 158 (159, 160), Muthammal v. Gurusaini, (No new relief 
is prayed on the same cause of action, nor fresh cause of action added — Amend- 
ment should be allowed.) 

9. (’35) 22 AIR 1935 All 946 (949) (FB), Udeypal Singh v. Lakshmi Chand. 
(Plaintiff can rely on ground of exemption different from that mentioned by 
him in the plaint under Order 7 Rule 6.) 

(’35) 22 AIR 1935 Bom 213 (214) Percy v. Ardeshir. (Do.) 

(’10) 8 Ind Cas 788 (789) (Cal) (DB), Nistarini v. Chandi Dasi. (Do.) 

(’33) 20 AIR 1933 Mad 874 (876), Mahadeva v. Marulai. (IVithout amendment 
of plaint, new ground of exemption cannot be put forward.) 

(’36) 23 AIR 1936 Mad 545 (547), Ramasamy v. Anaiya, (Do.) 

(*37) 24 AIR 1937 Oudh 391 (392) (DB), Satgurnath v. Brahmadat. (Ground of 
exemption from limitation taken in plaint — Plaintiff is not precluded from 
subsequently taking another and inconsistent ground to get over limitation.) 


Section 3 

Note 31 



132 DISMISSAL OP SUITS INSTITUTED AFTEB LIMITATION 


Section 3 conrse of the trial. In such eases the failure of the plaintiff to plead 

Notes 31-32 in his plaint exemption from the ordinary rule of limitation will not 

preclude him from raising such point at the hearing. “ Moreover, to 
satisfy the provisions of o. 7 R. 6, it is sufficient if the plaint on the 
face of it shows the ground of exemption ; it is not necessary that the 
ground of exemption should be set forth in explicit terms.“ 

The above jn’inciples apply also to appeals and applications.’^ 

32. Limitation only applies to institution of proceedings, 
not their continuation. _ The bar of limitation arises only where 
a suit is instituted, an appeal preferred or an application made after 
the prescribed period of limitation. Thus, the bar only applies where a 
proceeding has been instituted after the period of limitation. The bar 
does not apply to steps which constitute a mere continuation of a 
l)ending proceeding. Thus, where a suit dismissed for default is restored 
to the file, it does not become a fresh suit but is only the continuation 
of the old suit.’ So also, where a suit is validly instituted, but the plaint 

10. (*19) 6 AIK 1919 Lab 20 (21), Kha>idul(il v. Fazal, 

(’14) 1 AIR 1914 Lab 40S (410) (DB), Dev Raj v. Shiv Ram. 

(’19) G AIR 1919 All 227 (228) (DB), Knmala Devi v.'Gur Dayal. 

(’22) 9 AIR 1922 Oudb 135 (137), Ram Autar v. Beni Sinc/h. 

11. (’08) 7 Gal L Jour 56U (5G2) (DB), Raghnnath v. Syed Samad. 

(’09) 2 Ind Gas 77 (78) (Gal) (DB), Ganjadhar v. Abdul Ajij. (When the plaintiff 
or all the plaintiffs are minors, it is not usually necessary for them to plead 
exemption from the law of limitation— The Gourt can and must see from the 
record that, being minors, time against them has not yet begun to run.) 

(’23) 10 AIR 1923 Lab 591(592) (DB), Sukkbir Singh v. Piare Lai. (No state- 
ment necessary where there was the endorsement of the Court returning the 
plaint giving the date of original presentation and the date of return and the 
, circumstances entitling plaintiff to the benefit of S. 14, Limitation Act, appeared 

on the face of the record.) 

ISee (’12) IG Ind Gas 804 (805) (DB), TIardhian Singh v. The Delhi Cloth and 
General Co. Ltd. (If facts as stated in the idaint necessarily suggest 

fraud on the part of a defendant, the mere omission therein expressly to 
stigmatise the defenlant’s conduct as fraudulent would be no bar to plaintiff’s 
relying on the provisions of S. 18, Limitation Act, and in such case, the Court 
should return the plaint to the p’aintiff for amendment.)] 

See also Section 6 Note 29. 

12. (’33) 20 AIR 1933 Sind 365 (366) (DB), Kaliandas v. Mohammad. (Where a 
person relies upon a particular ground as reviving limitation for an execution 
application, it is incumbent upon him to specify that ground in the application 
— If he fails to do so, it is not open to him to take advantage of it subsequently.) 

(’28) 15 AIR 1928 TC 103 (103, 106) (PC), Jijibhoy v. T. S. Cheityar. (Appeal dis- 
missed as time-barred —Application for review — Ground of exemption from 
limitation for the first time urged in application for review — Doubtful whether 
point could be raised —But the lower Court did allow the point to be raised — 
The Privy Council directed the applicant for review to pay the costs of the 
application.) 

(’ll) 9 Ind Gas 157 (158) (DB) (Mad), Yereni v. V appulapaii. (Where application 
had been returned for presentation to proper Gourt, the endorsement of the 
Court on the application as to dates of receipt and return is substantial com- 
pliance with O. 7, R. 6, C. P. C., though application does not expressly mention 
how limitation was saved.) 

Section 3 — Note 32 
1 , (’09) 3 Ind Gas 484 (48C) (DB) Dhirla v. Kesri. 



DISMISSAL OF SUITS INSTITUTED AFTER LIMITATION 133 


is returned for some purpose and re-presented, such re-presentation 

is only a continuation of the suit and does not aftect tlie cpiestion of 

limitation.^ For other instances, see the nndeimentionod cases.'* See 
also Note 5. 

See also Article 182 Note 143 . 

33. Amendment of plaint, etc. — The bar of limitation 
under this secMon only applies where a suit has been instituted after 
the period of limitation. The bar does not apply to the amendment of 

plaints. In other words, the amendment of a plaint does not amount 

to the institution of a fresh suit. When a plaint is amended, tlie 
amendment relates back to the date of the institution of tire suit and 
the suit in the amended form must be deemed as instituted on such 
date, so that if on that date the suit is not time-barred, the suit in 
the amended form will not be time-barred, although at the date of 
the amendment limitation for the suit may have expired.* 


Section 3 
Notes 32-33 


[See aJso (’28) 15 AIR 1928 Nag lOG (108), Shribalabh v. Gulab Mali, {h’r 
par<e decree.s set a.<iide on ground of minority and non-repre.seutation - On 
defendant attaining majority plaintiff applying for restoration of suits— Suits 

held should he restored and treated as pending cases.)] 

2. (’30) 17 AIR 1930 Lah 480 (480), Md. Vak.-.h v. Sikandar Khan. 

(’87) 1887 Pun Re No. 22, Toroha: v. Pir Bakhah. 

[See aho (’29) IG .AIR 1929 Lah 409 (416) (DB), Labhu Ram v. Charnu Fauju 
(’29) 16 AIR 1929 Lah 248 (249), Amar Nath v. Hakim Rai. 

( 39) 26 AIR 1939 Mad 397 (399), Chendrayya v. Seethanna. (Plaint returned 
for want of pecuniary jurisdiction -Re- presentation of plaint in same Court 

as a continuation of the 

original suit.)] 

3. ( 50) 19e0 A W R 563 (564) (DB), Dajrany Bahadur v. Rame<shu ar Bakih 
(Devolution of interest pending suit— Application for continuation under O 

R. 10— No question of limitation arises,) 

( 47) 34 AIR 194'7 All 357 (360) (DB), Al\ Yaqin v. Bhagwan Das. (Suit against 

minor treating him as major — Ex parte decree -On attaining majoritv minor 

decree set aside-Suit restored-Limitation -Suit not barred 
If limit ition had not expired at original in.stitution of suit.) 

(’16) 3 AIR 1916 Nag 31 (33), Ahu Bakar Abdul Rahman <£• Co. v. Rambu.v 

(Tiansfcr of suit from one Court to another can never raise a question of 

llTUl t& t i Oil «) 

(25)12 AIU 1925 Smd 330 (340), Lalhmichand v, Finn of Khu^haldatt 
Manuatram. (Minor electing under 0.32. 1?. 12, C. P. C., to continue suit 

friend is not to be deemed as instituting a fresh suit ) 

(’72) 17 Suth W R 450 (451) (DB). Kalee Kishore v. iVifam5^r. (Tf instead of 

appealing fioiu decision of previous suit plaintiff brings a fresh suit on same 

( ’84^1884 continuation of previous suit.) 
nclt Se.i?i”‘not nfir instituted by minor without 

rte'lrtmS Co T *■ »•“»“ (0,1 ..eeipt ol ,t»j 

time hlr “ ® application for restitution ordered to be filed for the 

me being in record-rooin -Application is not finally disposed of and no question 
of limitation arises as to its being continued.) Question 

Section 3 — Note 33 

L (’50) 37 AIR 1950 Pepsu 21 (Pr 4). Ganda Singh v. Singh. (Suit for mere 
declaration -Amendment after limitation by adding consequential relief due to 
subsequent change of circumstances - Suit does not become time-barred ) 
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Note 33 
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But the power of allowing amendments of pleadings is a discre- 
tionary power and in exercising its discretion the Court will consider 
the question whether the proposed amendment altei's the substantial 
character of the suit and whether a fresh suit would have been 
time-bail ed if instituted on the date on which the amendment is 
sought.^ As a general rule, the Court will refuse the amendment, if it 
will alter the substantial character of the suit and if, at the time when 
the amendment is sought, a fresh suit would have been barred by 
limitation: the principle being that a defendant should not be deprived, 
by means of an amendment, of a defence of limitation which would 
otherwise be open to him.^ But, in exceptional circumstances, the 

(’38) 25 AIR 1938 Pat 205 (208) (DB), Kesho v. Hari. 

( 85) 9 Bom 373 (402), The 2\etu Flaming Spinning and Weaving Co. Ltd. v. 
Kes.'iou'jL 

( 20) 7 AIR 1920 Cal 770 (770) (DB), Nripendranath v. Hemanta Kumar. 

(’34) 21 AIR 1934 Lab 412 (412), Topan Das v. Tharia Ram. (AIR 1918 Cal 443 
(DB), M anindra v. Rangi Lai, distiDguished.) 

( 33) 20 AIR 1933 Mad 153 (156), Satyanarayana v. Venkataswami. 

(*95) 17 All 288 (291) (DB), Barkhat-un-nissa v. Md. Asad Ali. 

(’14) 1 AIR 1914 Lab 263 (265) (DB), Jalal Din v. Qaim D%n. 

(’36) 23 AIR 1936 Raag 508 (509), Krishna v, Ma Aye. 

(’14) 1 AIR 1914 Nag 77 (78), Femasa v. Ram Krishna. (1 NLK 117, followed.) 
(’21) 8 AIR 1921 PC 50 (51. 52) (PC), Charan Das v. Amir Khan. 

(1863) 1 Mad HCR 427 (428) (DB), Ismail Sahib y. Arumuga Chetti. 

(’051 1 Nag Ij R 117 (121), Mangal Prasad v. Chandramall. 

(’71) 10 Sutb W R 47 (48) (DB), Khellat Chunder v. Nusseebunissa. 

( /5) 23 Sutb W R 447 (447) (DB), Mengur Mundet v. Baboo Phiree Mohan. 

(’67) 7 Sutb W R 157 (158) (DB), Oreesh v. Pran Kishen. 

(’60) 0 Sutb W R 39 (30) (dB), Husrutoollah v. Aboo Md. Abdool Kader. 

( 66) 5 Sutb W li 207 (207) (DB), Ram Coomar v. Dwarkanath. 

(’95) 19 Bom 320(323) (DB). Patel Mafatlal v. Bai Parson. 

(’ll) 10 lud Ca^ 7-31 (733), Durgagir v. Kollu. (Date of ainendmeut is immaterial 
for purijoses of limitation.) 

(’80) 2 All 832 (834. 835) (DB), Ram Lai v. Harrison. 

2. Sec AIR Gomineutaries on tbe Civil Procedure Code. 5tb (1950) Edition, O. 6, 

K. 17, Note 3. 

3 . (’38) 25 AIR 1938 Pat 44 (47) (DB), Ramkaran Thakur v. Baldeo Thakur. 
(Application for amendment made when claim asked is tirae-baiTed — Although 
there is still discretion, it would be more wisely exercised by refusing amend- 
ment.) 

(’38) 25 AIR 1938 Pat 206 (208) (DB), Kesho y. Hari. 

(’37) 24 AIR 1937 Mad 122 (123). Narayanamurthy v. Suryanarayana. 

(*29) 113 Ind Cas 87 (88) (Lab) (DB), Kalyan Dass v. Oma Datta. 

(’32) i9 AIR 1932 Bom 307 (368), Nanjijhai v. Popatlal. 

(’14) 1 AIR 1914 All 80 (83) (DB), Balkaran v. Gaya Din. 

(’31) 18 AIR 1931 All 160 (162) (DB), Allah Bakhsh v. Hamid Khan. 

(’05) 1 Nag L R 117 (12CX 121), Mangal Prasad v. Chandramall. 

(’14) 1 AIR 1914 All 302 (303) (DB), Bisheshar Prasad v. Govind Ram. 

(*14) 1 AIR 1914 Sind 70 (72, 73) (DB), Gulrajmal v. Pamanlal. 

(’24) 11 AIR 1924 Sind 144 (145) (DB), Dixxihaiid v. Firm of Parmanand 
Ghimandas. 

(’25) 12 AIR 1925 Rang 49 (54) (DB), Hirjee Devaraj A Co. v. Maung Nyun. 

(’25) 12 AIR 1925 Rang 264 (265) (DB), Nagoor v. Haji Moideen. 

(’28) 15 AIR 1928 Mad 828 (829) (DB), Seshacharlu v, Venkatasubba Rao. 

(*26) 13 AIR 1926 Cal 189 (189), Macleod A Co. v. Ivan Jones d Co. 

(’27) 14 AIR 1927 Mad 650(652) (DB), S anthanaJcrishna v. CheUappa. 



DISMISSAL OF SUITS INSTITUTED AFTER LIMITATION 135 
ainendnient can be allowed even in such cases, ^ as for instance, where 


(’26) 13 AIR 1926 Mad 827 (828), LakshmanacUary^ihk v. Venkataramamija, 
(Amendments sought to be made in second appeal.) 

(’25) 12 AIR 1925 Mad 441 (442), Mayankutii v. Kathiri, (Do.) 

(’IG) 3 AIR 1916 Mad 698 (698) (DB), ISiaraynnan v. Tlatnasabapnihy. (Amend- 
ment can be allowed if it seta up no new cause of action but prays for additional 
relief on facts alre;idy alleged in plaint.) 

(’27) 14 AIR 1927 Cal 733 (736) (DB). Kalinakha v. Jtam Taran. 

(*3ll 18 AIR 1931 Nag 74 (79, 80), Bhimtao v. Gangfibai. 

(’30) 17 AIR 1930 Nag 295 (296). Qovind v. Baliram. 

( 32) 19 AIR 1632 Rang 26 (26), Byasli Chandra v. Ajndhyanath. (Amendment 
not setting up new cause of action but only introducing fresh matter in plaint — 
Still if it deprives defendant of his defence of limitation it will not be allowed.) 
(’32) 19 AIR 1932 Bom 117 (121) (DB). Parbhu Das v. Lalhdjhai, 

( 10) t Ind Cas 455 (457) (DB), Gulam Hussein v. Mahammadalij^ 

( 23) 71 Ind Cas 270 (272) (DB) (Mad), T hirujnalasseri Kattanil ShreecUuiYam 
Valia Rajah v. Parakkat, 

(’31) 18 AIK 1931 Bom 590(591), BisJuunberdas v. Bfijlal. 

( 31) 18 AIR 1931 Mad 1 (2) (DB), V aithdingam v, Ko}idasif'ain\i , 

(’33) 20 AIR 1933 Liah 774 (774), liulia llam v. Ram Chandar. 

(’31) 18 AIR 1931 !\Iad 542 (540) (DB), C}ia7idrajnma \. Seethan. 

( 21) 8 AIR 1921 Pat 485 (486), Sinchai Ram v. Bast Indian Railway. 

(’09) 4 Ind Cas 726 (727) (DB), Kisandas v. Rachai>pa. 

(’28) 110 Ind Cas 529 (530) (DB) (Cal), Ahshoy Coomar v. Kali Xarayan. 

[_See ( 41) 28 AIR 1941 All 49 *(49) (DB), Banwati Ram Aluhammad Y ar 
Khan. (Plaintiff having knowledge of plaint being defective given op[X)rtunity 
to amend —Defect not removed — Application for further amendment made be- 
yond limitation- In circumstances of case held no further indulgence could be 
granted.)] 

[8V^aZso(’25) 12 AIR 1925 All 355 (356) (DB), Umar Dara, v. Shri Earn. 
(When pre-emption suit is dismissed for joining a stranger, plaint cannot be 
allowed t-o be amended by striking of! stranger’s name.) 

(’23) 10 AIR 1923 All 187 (188) (DB), Badri Smgh v. Gobardhan. (Do.)] 

4 . (’21)8 AIR 1921 PC 50 (51. 52) (PC), CAaran Das v. Amir Khan. (Plaintiff 
through clumsy, blundering and asserting rights in form nob permitted by statute 
— Amendment should be allowed.) 

(’25) 12 AIR 1925 Cal 67 (74) (DB), Niranlca Chandra v. Atul Krish)ui. 

(’35) 22 AIR 1935 Cal 102 (305) (DB), Indubala v. Ijakshminarayana. 

(’29) 16 AIR 1929 Bom 51 (53, 54) (DB), Bhogi Rat v. Jeihlal (Amendment can be 
allowed where through some blundering or inexperience plaintill does not assert 
his rights in proper form.) 

(’94) 17 Mad 67 (68, 69) O^B), Saitappa \. Jogi Soorappa. 

(’24) 11 AIR 1924 Cal 517 (520) (DB). Satchidanand v. Nritya Xath. 

(’27) 14 AIR 1927 Lah 819 (820, 821) (DB), Md. Ismail v. Said-ud^din. (Substan- 
tial justice is the aim and object of all rules of procedure.) 

(’U) 1 AIR 1914 Low Bur 173 (174) (DB), Palaniappa v. P. M. R. M. Firm. 

(’14) 1 AIR 1914 Nag 77 (78), Nemasa v. Ramkrishna. (Appellate Court can allow 
amendment even after limitation where request is made within time in original 
Court.) 

(Tl) 10 Ind Cas 218 (220) (Mad), Seethi Kutti v. Achutan Nair. (Authorities as 

to remedy open to plaintiff conflicting — Plaintiff talking one view Amendment 

can be allowed.) 

(’76) 2 Cal 1 (15, 16) (DB), Ramdoyal v. Ajoodhia. 

(’36) 23 AIR 1936 Mad 785 (787, 788) (FB), Official Assignee v. Kappuswamy. 
(*36) 23 AIR 1936 Mad 632 (633), Ghelam Sakha Raja v. Mikthusami. 

(’25) 12 AIR 1925 Nag 9 (11), Sitaram v. Nand Ram. (Bona fide mistake found 
out on inspection taken by defendant — Amendment can be allowed.) 


Section 3 
Note 33 
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Section 3 
Note 33 


natural justice is not on the side of the defendant and his plea of 
limitation is a jpurely technical one.^ 


^'here the proposed amendment does not alter the substantial 
nature of the suit/* or where at the time the amendment is sought 
even a fresh suit would not be time-barred/ there is no question of 
the defendant being deprived of any possible defence of limitation and 


(2/) 14 AIR 1927 Nag 310 (311, 312), Bhuwan Lai v. SnmranlaL (Defecdanfe 
himself suggestiug amendment— He was held to have waived plea of limitation.) 
( 25) 12 AIR 1925 Nag 155 (156), Bulalddas v. Agent, B. N, By Co. 

(’29) 116 Ind Gas 871 (874) (DB) (All), Sheo Prasad v. Nau al Kishore. (Suit for 
possession on deed of compromise - Amendment into one for possession allowed.) 
(’25) 12 AIR 1925 Sind 173 (175), Jessaram v. Batanchand. 

( 34) 21 AIR 1934 Sind 33 (33), Jethanand Mooorijmal, In re. 

aZso (’39) 26 AIR 1939 Mad 397 (399), Chendrayya y. Seethanna. (Plaint 
leturned for want of pecuniary jurisdiction — Re-presentation in same Court 

after omitting portion of the relief_lt can be treated as a continuation of the 
original suit.) 

( 3o) 22 AIR 1935 ^lad 202 (203), Srii'angaiii v. Sornatn Pillai. (Insolvency pro- 
ceedings.)] 

5, ( 68) 9 Suth W R P C 9 (14) (PC), Mahomed Zahoot Ali y. Thakooranee Btitta 
Eooer. (Suit wholly misconceived— Instead of dismissing the suit, the Privy 
Council allowed it to be amended as the defence of limitation, if a new suit had 
to be filed, w'ould be most inequitable in the circumstances of the case.) 

See also Note 39. 


6 . (’48) 35 AIR 1948 Nag 334 (340. 341) (DB), Fatcchand v. Wasudeo. (Amend- 
ment seeking additional ground of exemption from limitation based on letter 
relied on by defendant — No substantial change in cause of action— Amendment 
should be allowed even at a late stage.) 

( 39) 26 AIR 1939 Nag 23 (25), Bam Bath v. Molianlal. (IMerely furnishing parti- 
culars and introducing no new cause of action— No question of limitation arises.) 

(’20) 7 AIR 1920 Low Bur 92 (93, 94), Ma E Gyive y. Ma Le Wa. (Amendment 
nothing more than original claim in another form and one that the other party 
had already to meet.) 

(’26) 13 AIR 1926 Mad 128 (129), Bainaswami y. V enkatanarayana. (Amend- 
ment asking for change not in cause of action but in its date.) 

(’26)12 AIR 1925 Nag 9 (11), 5ifaram V. Nantfram. (To disclose further details 
of facts which support a cause of action already sued upon is not to introduce a 
new relief.) 

(’ll) 10 Ind Cas 476 (477), Muhammad Sadig v. Abdul Majid. (Amendment 
amounting to a mere correction of the description of the property.) 

(’93) 1893 All 112 (113), Ajudhia Bam v. Muhammad Munir. (Amendineut of 
clerical error, no question of limitation.) 

(’951 22 Cal 692 (712) (DB), Dhani Bam v. Bhagirath. (Proposed amendment not 
likely to result in the iuclusion of an3^ new claim or cause of action barred by 
limitation at date of the proposed amendment.) 

(’ll) 10 Ind Cas 737 (737, 738), Bansidhar v. Baghabir. (Suit bad for multifarious- 
ness — Amendment asking for restricting relief so as to avoid multifariousness.) 

(*37) 24 AIR 1937 Gal 485 (487) (DB), Jogendra v. Debendra. (Petitioner, by 
amendment, not wanting to substitute one cause of action for another nor to 
change subject-matter of suit but simply wanting to add another ground of 
exemption from limitation — Amendment was allowed.) 

ISee (’34) 21 AIR 1934 Gal 554 (555) (DB), Ramendra v. Keshab Chandra. (Facts 
on which the amendment was based were indicated in the plaint itself with 
sufificient clarity and completeness.)] 

7 . (’39) 26 AIR 1939 Mad 397 (398). Chendrayya v. Seethanna. (Reversed on 
another point in (*40) 27 AIR 1940 Mad 689, Chandrayya v. Seetlianna.) 

[_See (’14) 1 AIR 1914 Nag 77 (78), Bemasa v. Ramkrishna.'] 
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there will be no reason for refusing such amendment on the ground Section 3 
of the defendant being deprived of such defence. It depends on the Notes 33-34 
circumstances of each case whether the proposed amend ment alters 
the substantial character of the suit® or whether a fresh suit would 
have been barred by limitation when the amendment is sought. 

The above principles will also apply to the amendment of 
memoranda of appeals” and applications.’” 

See also the A. I, R. Commentaries on the Civil Procedure Code, 

5th (1950) Edn., Notes under O. 6 K. 17, O. 21 ii. 17 and o. 41 r. :i. 

33a. Conversion of proceedings. — Wliere a proceeding of 
one character is converted into one of a ditferent character, the date 
of institution of the latter proceedings is, on the principles stated in 
Note 33 above, the date on which the former pi'oceeding w'as instituted. 

But, the questions as to what is the period of limitation api)licable 
to the proceeding and when it begins to run must be determined 
with reference to the proceeding as converted. Hence, altiiough the 
proceeding as originally instituted may have been within time at the 
date of its institution, if at such date the proceeding as converted 
would have been barred by limitation, the latter must be held to bo 
barred. Thus, suppose a suit is converted into an application for 
execution under S. 47, Civil Procedure Code. If at the date of the 
institution of the suit the application would have been barred by 
limitation, the application must be held to be barred although the 
suit may be within time at such date. 

Where a Court has a discretion to convert a proceeding of one 
character into a different kind of proceeding and wiicre the proceeding 
as converted would be barred by limitation on the above principles 
the Court will refuse to convert the proceeding.’ 

34. Withdrawal of suit and institution of fresh suit 

Where a suit is withdrawn with the permission of the Court to bring 
a resh suit, it is clear that the period of limitation with reference 
to the latter suit must be calculated with regard to the date on 
which such suit is instituted, and the date on which the previous suit 

8. (’-26)13 AIR 192G Sind 264 (266, 2G7),Gord;Was V. Gokal Khatano. (Court 

must look to substantial nature of the claim introduced.) 

9. (’31) 18 AIR 1931 Rang 314 (315), Maung Ba v. Maung ThiX Yin. (Court 
under mistaken impression that leave to file additional ground is obtained — It 
can be assumed that permission to argue it is impliedly given.) 

(’21) 8 AIR 1921 Lah 228 (229), Jiwaa v. Fateh Bibi. 

10. ( 37) 24 AIR 1937 ^h 895 (896), Sodhi Lai v. Firm Lala Bchari T.al 

Lakshari Mai. (Application for adjudication in time — Amendment to correct 

misdescription of property allowed beyond time -Amendment takes effect ruoic 
2 )ro tunc.) 

(’01) 5 Cal W N 816 (817) (DB), Shama Prosad v. Taki MulUk. (Application for 
re-hearing of appeal — Amendment of.) 

Section 3— Note 33a 

1. ( 17) 4 AIR 1917 Mad 453 (453) (DB), Gopisetti v, Kiinaparaja. / * 
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Section 3 
Notes 34-37 


was instituted is immaterial for this purpose. This rule is specifically 
embodied in o. 23 E. 2, Civil Procedure Code.^ See also Note 9. 

35. Rejection of plaint — Order 7. Rule ii, Civil Procedure 
Code, reqiures that a plaint should be rejected if from the allegations 
in the plaint the suit appears to be barred by any law. Hence, where 
fiom the statements in the plaint the suit appears to have been insti- 
tuted after the prescribed period of limitation, it is the duty of the 
Court to reject the plaint.^ But, under this section, the duty of the 
Court IS to dismiss the suit if it has been instituted after the period 
of limitation. Combining the two provisions, the result would be that 
wheie the conclusion of the Court that the suit has been instituted 
after the period of limitation is based on the allegations in the plaint 
itself, the lu-oper procedure is to reject the plaint and that where such 
cuiiclusion is based on other matters, the Court should dismiss the suit. 

36. Summary rejection of appeal, — An appeal cannot be 
lejected summarily without fixing a day for the ai)pearance of the 
appellant and hearing him (see O. 41 R. ii, c.P.C.) even though it may 
be barred by limitation.^ 


37. Effect of non-compliance with section. — The effect 
of the section is not to deprive a Court of its jurisdiction to try a 
suit or other proceeding which has been instituted after the prescribed 
period of limitation. Hence, the decision of a Court decreeing or 
allowing a suit or other proceeding which is barred by limitation is 
not vitiated by want of jurisdiction.^ 

See also Notes l and 43. 

Section 3 — Note 34 

1. (’2o) 12 AIR 1925 Cal 845 (851) (FB), Becharam v. Puma Chandra. (Suit 
withdi'awn is one as if never brought.) 

See also A. I. R. Commentary on the Civil Procedure ^Code, 5th (1950) Edn,, 
Order 23, Rules I and 2. 

Section 3 — Note 35 

1. (’32) 19 AIR 1932 Cal 146 (146) (DB), Secretary of State v. Golahrai, 

(1863) 2 JIad II C R 51 (53) (DB), Chetti Gaundan v. Sicndaram. (Court can 
reject it even though it is registered.) 

(’69) 6 Bom H G R 125 (127) (DB), Pandurang v. Balahrishyia. 

(’28) 15 AIR 1928 Oudh 495 (498) (DB), Magsood Ali v. Depiity Commissioner, 
Bara BaniA. (Suit not barred on face of it — Plaint cannot be rejected but suit 
must be dismissed.) 

Section 3 — Note 36 

1. (’25) 12 AIR 1925 Oudh 643 (643, 644), Sripat v. Huhdar. 

(’09) 2 Ind Cas 359 (360) : 5 Low Bur Rul 15, Abdulla v. Palaneappa. 

[Rut see (’35) 22 AIR 1935 Nag 109 (110), Baluant Rao v. BalmuUund, (Notice 
to appellant not necessary.)] 

Section 3 — Note 37 

1. (’32) 19 AIR 1932 All 273 (281) (FB), Gohardhandas v. Dau Dayal (Limita- 
tion is question of procedure and not of jurisdiction.) 

(’04) 26 All 522 (527) (DB), Ram v. Kalian Das. (Such decree is perfectly 

good decree until reversed in some manner provided by law.) 

(’03) 2 Low Bur Rul 237 (238), Kyin Bwa v. Maung Lon. (Do.) 

(’20) 7 AIR 1920 Bom 264 (264) (DB), Dasiappa v. Duyidappa. (Execution 
application.) 
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38, Onus of proof. — It is a general principle that the onus 
of proving tliat a suit has been instituted within the period of limitation 
is on the plaintiff.^ Thus, where a suit is privia facie barred by 
limitation, the onus of proving the circumstances which save the suit 
from such bar is on the plaintiff.^ These principles are the basis of 

(’82) 8 Ciil 51 (60) (PC), Mungul Pershad v. Orija Kay\t. (Do.) 

(*27) 14 AIR 1927 Pat 261 (262) (DB), Ijachuman v. Dukhi Sahzt. (Do.) 

(’85) 11 Gal 287 (292) (DB), Mohamed Hossahi v. Pura7idar Mahto. (Do.) 

(’78) 1678 Pun Re Ko, 59, Mehtab Rai v, ^ an dkchand ^ 

(’98) 25 Cal 769 (794) (DB), Qunessar v. Gonesh. (Case under Bengal Act, VII 
of 1880.) 

(’18) 5 AIR 1918 Pat 492 (493), Rhaiga Parida v. Gajinath KJtandai. (Suit will 
not lie to set. aside a decree absolute for sale luerel}' upon the ground that appli- 
cation for such decree was barred by limitation.) 

[But see (’12) 14 Ind Cas 711 (712) (DB) (Oudh), Debi Bakh.^h v. Habib. 

(’14) 1 AIR 1914 Cal 46 (47, 48), Badhe Shyam v. Dinabayidhii. 

(*66) C Suth \V R Misc. 50 (51), Mahomed Mudsnr v. Rain Lai. (Decision under 
Limitation Act of 1859.)] 

Section 3 — Note 38 


!• (’oO) 37 AIR 1950 East Punj. 157 (Pr. 4). Bharat v, Des Raj. (Redemption suit 
instituted in 1947 — Plaintiff merely showing tliat mortgage was in existence in 
1879 — Burden held rested in first instance on plaintiff to show tliat suit was 
not barred and not liable to be dismissed under S. 3 : AIR 1948 P C 36 (P C), 
Akharkhan v. Mi. Motai, Applied.) 

(’48) 35 AIR 1948 P C 36 (38) (P C), Muhd- Akbnt \. Motai. (In a suit for redemp- 
tion where there is no evidence that the mortgage was for any fixed term, 
the plaintiff has to show that the mortgage was effected within 60 years of the 
date of suit. Mere proof hy him that it was in existence within that period is not 
sufficient to shift to the defendant the burden of showing that the suit was not 
filed within time.) 


(’48) 1948 All 'W R (Rev.) 165 (165). Mihi Lai v. Sardar Ali. 

(’42) 1942 Oudh W N (B R) 454 (455), Arnaf Bahadur v. Sher/nath. 

(’4l) 1941 Rev. Dec. 072 (673), Lachman v, Sia Rant. 

(’40) 27 AIR 1940 IMad 639 (640), Sankara Menon v. Kutlani* (There is no 
presumption that a mortgage was executed on a particular day of the mouth in 
which it is proved to have been executed — Plaiotiff suing for redemption must 

give positive proof of the execution of the mortgage on a day within limitation 

^lere probability of its having been so executed is not enough.) 

(’29) 16 AIR 1929. All 209 (209), Mihi Lai v, Sani Ram. 

(*99) 22 Mad 250?! (DB), Paratnasiva v. Kandappa, 

(’23) 10 AIR 1923 Bom 155 (163) (DB). Bank of Bumlay v. Fa.ulihoy Fhrahim. 

( 34) 21 AIR 1931 All 11 (12) (DB), Tjt^gdi v. Har Prasad, 

( 19) 6 AIK 1919 Lah 109 (109), Meiva Singh v. Farain Singh, 

( 30) 17 AIR 1930 5Iad 742 (744), S ubbarayulu v. V engarna, 

^ (337) (P C), Rajah Sahch Perhlad Sein t. Run 

Jianaai>or Sxngh. 

( 68) 9 Suth A\ R 131 (132) (DB), Fobohishwe v. Ramkishen. 

(’76) 1876 Bom P J 279 (DB), Bhikaji v. Chimaji. 

( 10 I AIR 191/ Mad 930(935) (DB), Ramanathan v, Murugappa. (Per Seshagiri 
Aiyar J.) 

(’27) 3 4 AIR 1927 Lah 373 (374) (DB), Muni Lai v. Kishore Chand, 

( 12) 13 Ind Cas 661 (662) (Lah),'- Gfinda Singh v. Nathu Ram 

(’26) 13 AIR 1926 P C 9 (12) (P C), Lai Chand v. Ramrup. 

( 86) 11 Boin 216 (219) (DB), Ratnchandra v. Narayayi (Case under Art. 127.) 

(’80) 5 Cal 36 (37) (DB), Mahomed v. Morrison. 

( ’69) 6 Bom H C R (A G) 125 (RZBlPandurang v. Balkishna. 


2. (’47) AIR 1947 Lah 322 (323), Pakhar v. Labhu Ram. 
( 26) 13 AIR 1926 P C 9 (12) (P C), Lalchand t, Ramrup. 


Section 3 
Note 38 
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NotSsLsQ the Civil Procedure Code which require the plaintiff to 

state in his plaint the date of the cause of action and, where from the 

allegations in the plaint the suit appears to be barred by limitation 
the ground on which he claims exemption from limitation. Bat where 
the defendant admits, by his pleadings or otherwise, the allegations 
of the plaintiff, the latter need not prove them. The admission of the 
defendant may be express or implied. Thus, in the absence of a specific 
denial m the written statement of an allegation made in the plaint, 
the defendant may be held to have admitted the truth of the allegation 
in the plaint.^ Farther, where the plaintiff has given prima facie 
proof m support of his allegations, the onus will shift to the defendant 
and it will be for him to demolish the case made out by the plaintiff.^ 

It has been held that where time does not begin to run unless 
and until the plaintiff has knowledge or notice of certain facts [e. g.. 
Arts. 82, 4S, 4SA, 48B, 90 to 92, 94 to 9G, 113, 114, 118, 127, 134 and 134A), 
the onus of proving knowledge of facts at a date earlier than that 
admitted by the plaintiff lies pn the defendant.^ 

39. Plea of limitation, if technical — The word “technicar* 
means, according to the dictionary, '^specially appropriate to any art, 
science or business or the like.*’* Hence, a technical plea may be 

(’27) 14 AIR 1927 Rang 255 (256) (DB). N. K. Ahme^say. Mg San Ngien. 

( 13) 20 I. G. 538 (539) (Oudh), Kash\ Ram v. Ptagi. (17 Bom 341 distinguished.) 

( 09) 2 Ind Gas 844 (845) (DB) (Gal), Puma Chandra v. AnuJcul BisiC'aj. 

( 22) 9 AIR 1922 All 37 (41) (DB), Collector of Jaunput v. Jamna Prasod, 

(’26) 13 AIR 1926 All 329 (329, 330), Bandhu Singh v. Kayastha Trading and 
Banking Co. poratxon, Gorakhpur. 

(’28) 15 AIR 1928 Lab 763 (764), Jagadish Ram v. Mukandlal. 

( 11) 12 Ind Gas 453 (454, 455) (DB), Mansa Ram v, Behari. (Plaintiff must on 
bis own allegations prove that suit is witliin time — He cannot for this purpose 
adopt any of defendant’s allegations.) 

(’22) 9 AIR 1922 Gal 157 (158) (DB), Biman Chandra v. Promotho Nath. 

(’84) 4 G P li R 57 (58), Anant Ram v. Takat Singh. 

(’23) 10 AIR 1923 Oudh 254 (264) (DB), Mirza Yaqub v. Mirza Rasul. 

(*69) 12 jMoo Ind App 292 (337) (PC), Rajah Sah^ Prahalad v. Maharajah 
Rajendra Kishore Smgh. 

(’13) 18 Ind Gas 391 (392) (Cal) (DB), Panchu Mandal v. Sheikh Isaf. 

[But see (’93) 17 Bom 341 (347) (PC), Rahimhhny v. Charles Agneio Turner. 
(The fraud was of such nature that party injured was necessarily kept in 
ignoranje of it and there was clear finding that he took action within time as 
soon as he came to know of fraud.)] 

See also Section 18 Note 7 and Article 91 Note 19. 

* 3 . (’16) 3 AIR 1916 Eom 103 (103, 104) (DB), Laxminarayan v. Chimni Ram 

(’16) 3 AIR 1916 Pat 39 (41) (DB), Baluk Chand v, Nathuni. (Pleading of 
limitation is not denial per se of alleged payment or acknowledgment.) 

(’23) 10 AIR 1923 Cal 678 (578) (DB). Sarifun Mandalin v. Feradoul Khatun. 

[See also (’96) 19 Mad 391 (393), Chmnitambi v. Chinnana.^ 

4 . (’85) 7 All 677 (630, GSl) (DB), Radha Prasad v. Bkajan. 

(*29) 16 AIR 1929 All 908 (910) (DB), Ramadhar v. Raj Naraiyi. (Per Beuuet J.) 

(’17) 4 AIR 1917 Pat 443 (445) (DB), Ram Pratap v. Kesho Prasad. 

[See (’14) 1 AIR 1914 All 512 (513) (DB). Frank Hay v. Rafiuddin.1 

5. (’06) 2 Nag L R 98 (100), Taxito v. Gajadhar. 

Section 3 — Note 39 
1. Webster’s Dictionary, 1914. 


I 


DISMISSAL OP SUITS INSTITUTED AFTER LIMITATION Ml 


understood to bo a plea which is inirely based on a positive provision 
of law as contradistinguished from naUiral justice,'^ Thus, if a plea 
though founded on positive law is also consistent with natural jnslicc, 
it will not be a technical plea.^ The question whether a plea of 
limitation is a technical plea therefore depends on the circumstances 
of each case. If the effect of the plea in the particular case is to 
frusiratc natural justice, it is a technical plea, wlieroas if its clYcct 
is to promote natural justice, it cannot be regarded as a technical plea 
although in both cases the plea is only based on positive law. 

The question whether a plea of limitation is a technical one will 
be material with reference to matters which are within the discretion 
of the Court. Thus, where a defendant has no merits on his side and 
succeeds purely on a technical plea of limitation, the Court will take 
this fact into consideration while passing orders as to the costs of the 
suit.^ Similarly, where an application for the amendment of a plaint 
is opposed on the ground that the defendant would thereby be d(‘prived 
of a defence of limitation which would otherwise bo open to him, 
the Court would generally allow the amendment if it considers tliat 
the plea raised by the defendant tends to defeat natural justice and 
therefore is a technical one.® 

But, the provisions of the Act must be given etYect to, altliough in 
the particular case the effect may be inconsistent with natural justice.*^ 


40. Delay in filing suit. — In the alsence of acquiescence on 
the part of the plaintitY, mere delay by him in the institution of 
proceedings where the prescribed i>eriod of limitation has not actually 
expired will not defeat his rights except in cases in which it is within 
the discretion of the Court to grant him the relief asked for.^ But, at 

2. For the distinction between ‘positive’ and ‘natural justice,’ see Salmond’s 
Jurisprudence, 8th Edition, page 26. 

3. See (’21)8 AIR 1921 P C 60 (51) (PC), Ch^fan Da., v. Aymr Khan. (Where 

right sought is one involving the dispossession of a ijerfectly lawful purchaser of 

property, it is not quite accurate to say that a plea that such a suit has not been 

brought within the proper period of time limited by the Ai;t is a teclmical plea, 

if by a technical plea is meant a plea which asserts rights which have no merits 
for their support.) 

4. ('90) 20 Bom 109 (116), Kankttchand v. RuHomji. 

5. ( 21) 8 AIR 1921 P G 50 (51) (PC), Charan Das v. Amir Khan. 

See also Note 33. 

6 (’51) 38 AIR 1951 Mad 49l (Para 2), Lakshminarasamma v. Seshai/ya. (It is 

again»t all law and equity to overlook limitation, and rob the vested rights of 

parties, m the absence of fraud, or at least fraud iu equity ,thou!?h it is a 

technical right and may grate against the ordinary layman’s sense of fair 

play. Limitation is as valid and binding as any other plea in law, when it is 
fully proved.) 

(’29) 16 AIR 1929 Cal 641 (641), Tea Financing Syndicate Ltd. v. Chandra 

Kamal. (Ihe Judge has not to determine whether the defence is handsome or 
conscientious but whether it is good in law.) 

( 24) 11 AIR 1924 Sind 47 (48) (DB), Messrs. Manghnmal Jethanand v. Messrs 
Aratmal Satramdas. 

Section 3— Note 40 

1. ( 06) 29 Mad 509n (DB), Sankaralingan v. Stephen cited in (’06) 29 Mad 497 
at p. 500 (DB). Vlagappan v. Chidambravi. (Suit for mandatory injunction to 


Section 3 
Botes 39-40 
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Section 3 
Notes 40-4 


the same time, undue delay on the part of the plaintiff in bringing 
1 his suit will be a circumstance that the Court will take into considera- 
tion in judging the truth of the allegations put forward by him.* 

41. Concurrent remedies, limitation for. _ Where the law 

allows two or more remedies to obtain the same relief, each such 

remedy will be governed by its own period of limitation. Thus, where 

an ca: parte decree is passed against a person, the following remedies 
are open to him : 

1. An application under o. 9, E. 13, Civil Procedure Code. 

2. An appeal under s. 96, Civil Procedure Code. 

3. An application for review, 

4. A suit to set aside the decree (in case the decree has been 

obtained by fraud). 

Each one of these remedies will be governed by its own period 
of limitation.^ 

But, where a suit has been dismissed for default, or an ex parte 

deciee has been passed, an application for review cannot be granted 

merely on the ground that an application for restoring the suit or for 

setting aside the ex parte decree would be barred by limitation if 
made at that time.^ 


pull down building constructed by defendant at the cost of lakh of rupees— 
PlaintiS having knowledge of construction and waiting till construction was 
over — No injunction can be granted.) 

(*75) 24 Suth W R 97 (98), Bamphul v. Misree LalL {Held, Courts in India h ve 
no discretion to refuse relief merely because of long delay in bringing forward 
the claim.) 

[See (’48) 1948 All W R (Rev) 149 (149), Bhagaioati v. Tabaruk. (If a suit is 
filed on the last date of limitation it is perfectly all right and no Court will be 
justified to say that it should have been filed “more punctually” and that it 
was therefore barred.) 

(’14) 1 AIR 1914 PC 164 (165) (PC), Manoharayii Devi v. Haripada. (Suit for 
possession by reversioner —Delay in filing — Delay explained— No prejudice 
to suit.)] 

2. ( 22) 9 AIR 1922 P C 378 (382), (PC), Dataram v. Basani Kunwar , (Pro-note 
repudiated by defendant— Suit filed on last day of limitation — Plaintiff though 
alleging to be businessman not producing account book — Inference drawn 
against plaintiff.) 

(’30) 17 AIR 1930 All 322 (322, 323) (SB), Mrs. M. B, Hartley v. Jack Fleming 
Hartley, 

(’23) 10 AIR 1923 Lab 669 (670), Daljit Singh v. Hari Chand. 

(’29) 16 AIR 1929 All 561 (565) (DB), Brij Raj Saran v. Basant Singh. (Plain- 
tiff’s delay prejudicing defendant — Court should dr.aw adverse inference unless 
good cause is shown.) 

Section 3— Note 41 

1. (’20) 7 AIR 1920 Mad 633 (634) (DB), Chokkalingam v. Lakshmanan. 

(’29) 16 AIR 1929 Sind 38 (39) (DB), Khasomal v. Bacho. ( (’99) 26 Cal 598 (DB), 
Raj Narain v. Ananga Mohan, relied on.) 

See also AIR Commentary on the Civil Procedure Code, 5th (1950) Edn. S. 96 
Note 12, O. 9 R. 13 Note 9 and O. 47 R. 1 Note 24. 

2. (’33) 20 AIR 1933 Pat 557 (558), Decruze v. Pitts. 

[See also (’25) 12 AIR 1925 Lah 517 (518), Abdul Razak v- Muhammad Sharif, 
(Application for restoration of suit under O. 9, R. 9, 0. P. C,, dismissed as time- 
barred — Subsequent application for review cannot be entertained.)] 
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42. High Court, if can make rules inconsistent with provisions of 

the Act.— See the A.I.R. Commentarias on the Civil Rroceduic Code, 
6th (1950) Edition, 8. 122 Note 3. 

43. Revision, if lies on question of limitation. 

Bevision under S. 115 of the Civil Procedure Code: 

The power of the High Court to revise the proceedings of the 
lower Court under the above section arises in the following tiiree 
cases — 

(a) Where the lower Court has exercised a jurisdiction not 

vested in it by law ; 

(b) Where the lower Court has failed to exercise a jurisdiction 

vested in it by law ; 

(c) Where the lower Court has acted with illegality or nuiterial 

irregularity in the exercise of its jurisdiction. 

As seen in Note 37, this section does not affect any (jnestion of 
jurisdiction and hence the failure to dismiss a proceeding altliougli 
time-barred does not amount to the exercise of a jurisdiction not vested 
in the Court by law within the first clause of S. llod Similarly, the 
erroneous dismissal of a proceeding as barred by limitation, although it 
is not so barred, does not amount to a failure to exercise a jurisdiction 
which is vested in the Court by law so as to attract the provisions of the 
second clause of S. 115.^ The act of the Court in erroneously dismissing 
such a proceeding is an exercise of jurisdiction and not a failure to 
exercise jurisdiction. As regards the third clause of S. 115, it only applies 
to the manner of the exercise of jurisdiction and not to an erroneous 
decision on any question. Hence, erroneous decision even on a question 
of law in connexion with limitation will not, by itself, make revision 
competent,^ But, where the decision of the Court on the point of 

Section 3 — Note 43 

1. (’50) 37 AIR 1950 Nag 228 (Pr 3), Shamhhoo v. Fxrm Dindayal. (5Ianifcstiy 
erroneous decision on question of limitation — Decision one which no Jud^'e 
acting judicially could reasonably reach— Revision lies.) 

(’27) 14 AIR 1927 All 358 (359), Baburavi v. Muniui Lai. 

(*78) 1878 Pun Re No. 59, Mehtab Rai v. Nanah Chand. 

The following decisions to the contrary are not correct : 

( 96) 1 Cal W N 67 (70) (DB), Kailash Chandra Haider v. Bifisonath Parmanic. 

( 12) 14 Ind Cas 711 (712) (Oudh) (DB), Debi Baksh Singh v. Habib Shah. 

(’26) 13 AIR 1926 Lah 344 (345), 'W'itu Ratn v. Aniar Oiani. 

(’26) 13 AIR 1926 Lah 379 (381), Piroj Shah v. Qarib Shah. 

^ 140(142), Kaliyaparama ■y.V.C.U.A.R.Cheitu Firm. 

2. ( 38) 25 AIR 1938 Bom 209 (210), V ee^appa v. Irata 2 )pa. 

( 87) 11 488 (492) (DB). A7nritarav v, Balakrishna. (Question was about 

res judicata.) 

(’69) 12 Suth W R 129 (130) (DB), Kalce Prasad v. Ram Soondur. 
iSee ( 13) 18 Ind Cas 391 (392) (Cal), PancMi Mandal v. Sheikh Isafi] 

The foXlov.ing docisio7is to the centra^'y a 7 ‘e not correct i 
( 16) 3 AIR 1910 Mad 927 (927), Rainam v. Rat)iasamy. 

(’23) 10 AIK 1923 Mud 435 (436) (DB), The British India Steam Naoigaiion Co. 

V, H. M» Sharafally. 

1924 Cal 493 (493, 494), East India7i Railway Co. t. Kanai Lai. 

(Section 115, 0. P. C., is not directed against conclusions of law or fact in which 
question of jurisdiction is not involved,) 

( 20) 7 AIR 1920 All 181 (181, 162), Hashmat Ali v. Mo1ui7i. 


Section 3 
Notes 42-43 
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Section 3 
Note 43 


limitation is affected with any irregularity or illegality as to the 
maimer in which such decision has been arrived at, revision will be 
competent.*' Similarly,^ the failure to decide a material issue will 
amount to an irregularity in the manner of the exercise of jurisdiction 
and may be a ground for revision.® Hence, the refusal or failure of the 
Court to decide a material question of limitation which arises in the 
case may be a ground for interference in revision.® 

( .?G) 13 AIR 1926 Lab 355 (355, 356), Hardwari Mai v. Chironji Lai. 

( 24) 11 AIR 1924 Lab 666 (667), Surjit Singh v. Lieut Capt, C, J. Tortie. (Mere 
error of law is not necessarily an illegality.) 

( 15) 2 AIR 1915 All 54 (55) (DB), Mahabir Sahu v, Bhirgufai. 

(’30) 17 AIR 1930 Lab 112 (113). Nur Ahmad v. Hamid Khan. 

( 29) 16 AIR 1929 Lab 26 (27), Beli Bam v. Padam Sain. 

( 15) 2 AIR 1915 RIad 907 (907), Thomas v. Muthuraman. 

(lO^ AIR 191 / Mad 76 (76) (DB), Kuppuswamy v. Narayana. (Erroneous 

de.-ision on point of limitation by Presidency Smail Cause Court— High Court 

will not interfere in revision when no question of jurisdiction is involved.) 

( 1^) 4 AIR 191/ Cal 5/2 (5/2) (DB), Bavipat v, Bavi Ohulam. (Proceeding under 
S. 105, Bengal Tenancy Act, 1885.) 

( 16) 3 AIR 1916 Cal 907 (908) (DB), Mohini Chiinder Choudhry v. Mir 2 a Ahmad 
Ali (Hut revision lies if decision is without considering point of limitation.) 

(’28) 15 AIR 1928 Cal 189 (190), Satish Chandra v. Bakhal Chandra. 

(’28) Jo AIR 1928 Cal 202 (204) (DB), Tamirannessa v. Kachhiman. 

(’36) 23 AIR 1936 Nag 157 (159), Devidas v. KilaJcanlh, (Test for applicability 
of cl. (c) of S. 115, C. P. C., laid down.) 

(’34) 21 AIR 1934 Pesb 103 (105), Quadir Bakhsh v, Ujagir Singh. 

(’30) 17 AIR 1930 Nag 88 (88), Rahmatbi v, Badridas. 

(*27) 14 AIR 1927 Oudh 615 (615), SJieopal v. Cliitoria. 

(*27) 14 AIR 1927 Nag 389 (389), Madhorao v. Govind. 

(’24) 11 AIR 1924 Pat 37 (38) (DB), F.axjiabi v. Paras Nath. 

(’25) 12 AIR 1925 Oudb 373 (373), Bankey Lai v. Bam Lai. 

(’25) 12 AIR 1925 Oudh 148 (148), Bharat v. Basa7it. 

(’85) 1885 All W N 32 (32) (FB), AliMa^har v. Sheo Baksh, 

(’32) 19 AIR 1932 All 543 (544) (DB), Bhajja v. Muhammad Said. 

(’08) 4 Nag L R 184 (185), Duri v. Mohanlal. 

(’97) 20 All 78 (79) (DB), Sxinder Singh v. Doru Shankar. 

(’12) 15 Ind Cas 679 (681) (DB) (Cal), Renode Behari v. Ram Sarup. (*85) 17 All 
345 (DB), Har Ptasad v. Jafar Ali, dissented from.) 

(’12) 14 Ind Cas 52 (53) (All) (DB), Besesar Dayal v. Har Gox'ind, 

(’10) 6 Ind Cas 745 (740) (Mad), Karnam 6’ama Rao v. Roddam Vencoba Bao. 

(’12) 15 Ind Cas 547 (548), Ramagopal v. Joharmall. 

(’80) 5 Cal 807 (810, 811) (DB), Ram Sahai v. Maniram. 

[_See also (’ll) 11 Ind Cas 60 (61) (Lab), Jalu v. Samand. (Revision under S. 70 
(1) (a), Punjab Courts Act, XVIII of 1884.) 

(’ll) 10 Ind Cas 293 (294) (Lab), Hukum Singh v. Sham Smgh. (Court of 
revision cau review finding upon a question of limitation.)] 

[But see (’35) 22 AIR 1935 Pesb 186 (189), Zainab v. Behari Lai. (Article 181 
applicable -“Court erroneously api>lying Art. lOZ—Held, that this constitutes 
material irregularity.)] 

4. (’29) 10 AIR 1929 All 593 (595) (DB), Dipchand v. Sheo Prasad. 

(*87) 12 Bom 617 (020) (DB), Venlc^ai v. Lakshvia^i. 

(’15) 2 A I R 1915 All 161 (162), Shanar Singh v. Bekha. (Case under S. 25, 
Provincial Small Cause Courts Act, IX of 1887.) 

{See (’34) 21 AIR 1934 Pat 50 (52), Akhauri Herambo Narain v. Jamtcna.)] 

5. See A. I. R. Commentary on the Civil Procedure Code (5tb (1950) Edition), S. 115 
Note 12. 

6. (’38) 25 A I R 1938 Bom 209 (210), Veerappa.'v. Iratappa. (Judge igi:oring 
provisions of S, 4, Limitation Act, and dismissing suit.) 



DISMISSAL OP SUITS INSTITUTED AFTER LIMITATION 145 


Even where otherwise revision is competent, the High Court 

will refuse to interfere except where it is necessary in the interests of 
justice to do so7 

Revision under S. 25, Provincial Small Cause Co 7 irts Act, 1887 : 
The powers of the High Court under the above section are not 
confined to the three classes of cases specified in s. 115, Civil Procediiie 
Code, and hence, even a mere error in the decision on a question of 
limitation may be a ground for revising the decision of a Provincial 
Small Cause Court, provided that such decision has caused substantial 
injustice to any of the parties.® 

(*38) 25 AIR 1938 Rang 87 (87) (DB), Chcittal Trading Co. Ltd. v. Bahu Mahim 
Chandra. 

(’19) 6 AIR 1919 Lab 422 (422), Asa Na7id v. Jhangi Ram, 

(’23) 10 AIR 1923 Mad 503 (504), Gopalaswaviy v. Ramachandra. (Lower Court 
excusing delay without evidence.) 

(*27) 14 A I R 1927 Mad 436 (437), Sanjiva 2 ypa v. Ve7ikatanara7iap2)a. (Lower 
Court not referring to proper Article as amend^.) 

( 26) 13 AIR 1926 Cal 444 (445) (D B), Hem Kanta v. ^Ia7ioj Prova. (Order 
setting aside abatement without considering limitation for such application.) 

(’15) 2 AIR 1915 All 240 (241) (DB), Janki Prasad v. Parameshwar DUi. (Court 
granting time-barred application for setting aside ex parte decree on ground 
that defendant being in jail had not fair chance of defending suit.) 

{ 25) 12 AIR 1925 Rang 381 (382), ATa Shwe U v. Ha Shi7i. (Lower Court over- 
looking S. 6 (1), Limitation Act, and dismissing application to sue in forma 
pauperis.) 

( 33) 20 A I R 1933 Pat 132 (134), Kaliraul Co-operative Society v. T)urganayid. 

(Lower Court allowing time-barred application under inherent power ) 

(’13) 18 Ind Cas 392 (392) (Cal) (DB), Jagbandhu Biswas v. Srinatii. 

(’29) 16 AIR 1929 Rang 304 (306), Matcyig Sayi v. Ma Shi 7 i. 

(’24) 11 AIR 1924 Pat 36 (36) (DB), Mode Naraiyi Smgh v. Bikram Singh. 

(’13) 18 Ind Cas 391 (392) (Cal) (DB). Panchu Mandal v. Isaf. 

( 13) 19 Ind Cas 425 (426), Habibullah v. Karan jee. (Lower Court instead of 
inquiring into question of limitation holding that it had no jurisdiction to go 
into the question.) 

{.See (*18) 5 A I R 1918 Mad 1173 (1173), British lyidia Steam Navigation Co. 
V. Hussaiji. (Appellate Court cannot be said to have acted with material irre^^u- 
larity in not adjudicating on plea of limitation which had not been raised 
before it.)] 

ISee also (’85) 7 All 345 (347) (DB), Har Prasad v. Jafar Ali. (Lower Court 
admitting time-barred application in contravention of law of limitation.)] 

[But see ( 17) 4 A I R 1917 Mad 667 (667), Duraisamy Vdayan v. Kadirsa 
Roxothen. (Mere fact that the judgment of an Appellate Court does not deal 
with a point of limitation arising in the case does not amount to a material 
irregularity.) 

(’27) 14 A I R 1927 Mad 660 (661), Maxigaynma v. Pedda A 7 nma 7 i 7 ia. (Where 
application to set aside award was dismissed as barred by limitation without 
considering provisions of S. 12, Limitation Act, held, there was no question of 
jurisdiction and revision was not competent.)] 

7. (’25) 12 AIR 1925 All 164 (165), Mohammad Nagi v. Hargu Lai. 

(’ll) 11 Ind Gas 445 (446) (Lah), Ghasita v. Sultan. (Revision under S. 25 of Act 
IX of 1887.) 

8. (*15) 2 A I R 1915 All 449 (450), Singar Manufacturing Co. v. E. Eelyun. 
(’35) 22 A I K 1935 Lah 137 (138), Charan Das v. Ra7n Rattan. (No substantial 

injustice — High Court refused to interfere.) 

(’12) 17 Ind Cas 470 (471), Rajah Raghuraj v. Sahib Din. (Do.) 

(’ll) 11 Ind Cas 445 (446) (Lah), Gliasita v. Sultan. (Do. 

3.Lim. 10. 
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44. Review, if lies on question of limitation.— A review 
les in regard to a question of limitation under the conditions specified 
m o. 47 R. 1 , Civil Procedure Code. Thus, where the bar of limitation 
IS clear on the facts found by the Court, and the Court has failed to 
notice such bar, the decision is vitiated by an error apparent on the 
face of the record and can be set aside in review.^ But the mere fact 
that the judgment does not state that certain aspects of the question 
of limitation were considered is not a suflQcient ground for review.^ 


4 .* Where the period of limitation prescribed for any 
Where Court Suit, appeal Or application expires on a day 


is closed when 
period expires. 


when the Court is closed, the suit, appeal or 
application may be instituted, preferred or 
made on the day that the Court re-opens. 


•Acts of 1877 and 1871. 

First paragraph of Section 5 of the Act of 1877 and Section 5 (a) 

of the Act of 1871 were the same. 

Act of 1859, 

Contained no corresponding provision. 


( 25) 12 AIR 1925 Oudb 34 (34) (DB), Moh?i^a v. Panna Lai, 

(’13) 19 Ind Cas 782 (782) (AIl^ Sheotam v. Badri Das, 

(’13) 20 Ind Cas 175 (176) (All) (DB). Sheo Petshad v. Sheo Pefshad. 

(’26) 95 Ind Cas 4 (5) (Lab), Thilcar Das v. Bhola Shah. 

(’36) 161 Ind Cas 423 (423. 424) (Oudb), Lai Jagendra Bahhsh Singh v. Andreios 
A. Ferns, (Powers under S, 25 of Act IX of 1867 are discretionary to be exercised 
only when substantial injustice is done.) 

(’03) 1903 Pun L R No. 138, p. 589 (D B), Mir Shah v. Atar Singh, 

( 18) 5 AIR 1918 Oudb 329 (330, 331), Madlio Siiigh v. Badxl Singh, (Powers of 

High Court under S. 25 of Act IX of 1887 are not to be measured by lansua<7e of 
S. 115, C. P. G.) 

( 09) 3 Ind Cas 817 (818) (All), Javina Das v. Bishnath Singh, 

(’36) 23 AIR 1936 Oudb 247 (248) (DB), G, P, Clarke v. Aga Aziz, (No substan- 
tial injustice — High Court refused to interfere.) 

( 28) 15 AIR 1928 Lab 274 (275), Mohamed Shafi v, Delhi Souse of Multan, 
(Powers of revision under S. 25 of Act IX of 1887 are wider than those under 
S. 115, C. P. C.; 

(’27) 14 AIR 1927 Lab 396 (397), Dil Mohamed v. Sain Das. (Wrong decision on 
point of limitation —Substantial justice done No revision.) 

(’35) 22 AIR 1935 All 716 (717), Oajadhat Prasad v. Dharma Nand, 

(’15) 2 AIR 1915 Lab 209 (210), Sher Khan v. Ookal Chand. 

( 28) 15 AIR 1928 Lab 51 (52), Faram Chand v. Daya Sand. (Wrong decision 
on point of limitation not per se ground for revision.) 

iSee also (’10) 9 Ind Gas 467 (468) (Low Bur), Maitng Ba Kyaxo v. Me Saw, 
(No revision against interlocutory orders.)] 

Section 3 — Note 44 

1 . (’28) 15 AIR 1928 Lab 919 (919, 920) (DB), Debt Sahai v. Basheshar Lai. 

(’29) 16 A I R 1929 Nag 185 (190) (DB), Kaiodu v. Berar Ginnirig Co. Ltd,, AkoL 

(“Aggrieved person” need not be a party to original proceedings.) 

2, (’29) 16 AIR 1929 Nag 89 (90), Trimhak v, Krishna Boo, 


/ 
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WHERE COURT IS CLOSED WHEN PERIOD EXPIRES 

Synopsis 


1. History of the section. 

2. Principle of the section. 

3. Applicability to act for which 

limitation is prescribed by 
S. 48 or by O. 45, R. 7 of the 
Civil Procedure Code. 

4. Applicability to payments under 

O. 21, Rule 89 of the Civil 
Procedure Code. 

5. Applicability to acts directed to 

be done by decree or order of 
Court. 

6. Applicability to payments to be 

made under private agreement 
between parties. 

6a. Section, if affects court-fee pay- 
able on application for review 
under Schedule I, Articles4 and 
5 of the Court-fees Act. 

6b. Applicability to proceedings 
under special or local laws. 

7. Expiry of period ‘prescribed.’ 


8. Acknowledgment or payment of 

interest during vacation. 

8a. Assignment of interest during 
vacation. 

9. Section 4 and Sections 6 to 8 of 

the Act. 

10. Section 4 and S. 12 of the Act. 

11. Section 4 and S. 31 (repealed) 

of the Act. 

12. “When the Court is closed.” 

13. “Court” means the “proper 

Court.” 

13a. “Suit” — Meaning of. 

14. “Suit, appeal or application 

may be instituted, preferred 
or made.” 

15. “Day that the Court re-opens.” 

16. Fact of the Court having been 

closed, whether should be 
mentioned in the pleading. 

17. Adjudication of debtor as 

insolvent on re-opening day 
—Effect. 


Topic indicator 


Applicability to periods prescribed by 
special or local laws. See S. 29. 

Further holidays after vacation. See 
Note 12. 

Judge holding Court on Gazetted 
holiday. See Note 12. 


No extension of period by S. 1. See 
Notes 2 and 7. 

Ofiice of Court open during holidays. 
See Note 12. 

Section 4 and Section 14 —Distinction. 
See Notes 2 and 7. 

Unauthorized holiday. See Note 12. 


1. History of the section. — There was no provision corres- 
ponding to this section in the Act of 1859, but there was a provision 
(corresponding to s. 3 of the present Act) to the effect that no suit 
should be maintained in any CJourt unless the same was instituted 
within the prescribed period, any law or regulation to the contrary 
notwithstanding. In view of that provision it was held that a S 2 nt 
instituted on the re-opening day when the period prescribed expired on 
a day on which the CJourt was closed was barred by limitation.^ As 


Section 4 — Note 1 

1 . (1864) 2 Mad H G R 268 (269) (DB), K. J. S. Nani Varu v. U. Venkata, -aya. 

(71) 16 Sufch W R 230 (231) (DB), Ununto Ram v, Frotab Chtinder. (A plaint may 
be received and admitted by a Munsif on Sunday or other holiday on which the 
time for bringing an action was to expire.) 

(’73) 1873 Pun Re No, 56, Bhaggat Singh v, Mt. Rupan. (Before the 1st April 1873 
when S, 5 of Act IX of 1871 came into force, the fact that the Courts were closed 
was held not to extend the period of limitation.) 

(1865) 3 Suth W R 8 0 C Kef 5 (6) : Beng L R Sup Vol. 360 (FB), Eajkisto Boy v. 
Denobundhoo Surmah, 

(210) (DB), Messrs. Coins £ Grant v. Tarinee Churn. 
66) 6 Suth W R 39 (40) (DB), Holee Bam v. Mihee Bam Gogooee. 

( 73) 20 Suth W R 167 (168) (DB), Kudonies Suree Dassee v. Enamali Mookh- 
tear, 

(*69) 11 Suth W R 259 (259) (DB), Deman Alt v. Munsoor AH, 
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WHERE COURT IS CLOSED WHEN PERIOD EXPIRES 

iGgaids chjy’Q&oXs SjDd Ojppl/icQ,tio7is Stiid. Sicts diroctsd to bs p6rform6d by 
a decree of the Court, to which the said provision did not apply, it 
was held that the presentation thereof on the re-opening day was a 
valid presentation.^ 

Section 5 (a) of the Limitation Act of 1871 introduced a provision 
corresponding to this section, and the same has been re-enacted in the 
subsequent Acts.^ 

2. Principle of the section This section is based on the 

general principle of law enunciated by the maxims ''Lex non cogit 
ad impossibilia' — the law does not compel a man to do that which 
he cannot possibly perform, ^ and "Actus curiae neminem gravabit" 
— an act of the Court shall prejudice no man.^ In Dharamsi lAorarji 

{See also (*71) 16 Suth W R (O C) 1 (3) : 8 Beng L R 21 (DB), Tarachand Ghose 
V. Munshi Abdul Ali. (Quaere,)] 

2. (LO) 13 SuT.b W R 105 (106): 5 Beng L R App 57n (DB), Girijabhusan Haidar 
V. Akhay Nikari, (Notice of application for new trial.) 

(’66) 6 Suth W R Misc 106 (106) (DB), Gypeenath Roy v. Oopinath Chatter jee, 
(*67) 8 Suth W R 73 (74, 75) (DB), Raja IBishen Perkash Narain Singh v. Babooa 
Misser* (If last day for preferring an appeal falls on an unexpected and unauth- 
orised closed day, the appellant will not be barred by limitation if he can prove 
that he was prepared to file the appeal on that day, and if he did file it on the 
first open day thereafter.) 

(1865) 1865 Beng L R Sup Vol. 361n, Govind Chunder v. Sreenath Mookerjee, 
(1864) 1864 Suth W R (Gap) Misc 40 (40, 41) (DB), Mosuruf Ali v, J anokenath. 
(’69) 6 Bom H C R A C 50 (50) (DB), Ex parte Krishna Padhe. 

(’69) 12 Suth W R 21 (24) : 4 Beng L R 32 (FB), Harayan Mandal v, Beni 
Madhab Sirkar, (Application for review.) 

(’69) 12 Suth W R 293 (294), Lttchman Chunder Gir. v. Kali Churn Singh. 

(’67) 8 Suth W R 223 (224, 225, 226) (DB), Dabee Raiooot v. Heeramun. (Act 
directed to be done under a decree.) 

[But see (’70) 13 Suth W R 122 (123) : 4 Beng L R A C 131 (DB), Khodie Ball 
V. Mt. Bisivasii Kunwar, (Application for execution.) 

(*67) 1 Beng L R O C 39 (40), Tamvaco v. Skinner. (Time expired during vaca- 
tion —Petition of appeal presented on the re-opening day — But there was a vaca- 
tion Judge for the transaction of any business of a pressing nature — Held that 
the petition was too late.)] 

3, (*76) 1 All 263 (265) (DB), Bishan Chand v. Ahmad Khan. (Period for suit 
expired during vacation —It was instituted on the re opening doij^Held that it 
was in time.) 

(’09) 3 Ind Cas 400 (401) (Cal) (DB), Venkata Ratnania v. Kherode Mull. (Appli- 
cation for leave to appeal to Privy Council filed after limitation expiring during 
vacation.) 

Section 4 — Note 2 

1. (’49) 36 AIR 1949 Nag 141 (144): ILR (1948) Nag 612 (DB), Premchand v. 
Ramdeo. 

(’12) 14 Ind Cas 173 (174) (Cal) (DB), Ahad Baksh Molla v. Bahar Ali. 

(’23) 10 AIR 1923 Nag 246 (247) : 19 Nag L R 116 : 72 Ind Cas 383, Dhanu 
Singh v. Kesheoprasad. 

(’23) 12 Ind Cas 810 (811) : 7 Nag L R 176, Balakrishna v. Tima. 

2. (’42) 29 AIR 1942 All 429 (437) : ILR (1943) All 84 : 204 Ind Cas 1 (FB), Raja 
Pande v. Sheopujan Pande. 

(’38) 25 AIR 1938 Nag 454 (455) : ILR (1939) Nag 377: 178 Ind Cas 479, Balkisan 
Seth v. Bhanu Prasad. 

(’26) 13 AIR 1926 Nag 331 (331) : 96 Ind Cas 376, Raotmalv, Amar Singh. 

’03) 6 Oudh Cas 68 (71, 72), Ram Nath v. Murlidhar. 
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Chemical Co., Ltd. v. Occhavlal Hargovandas Shah, ^ Lordships 
of the Bombay High Court observed as follows : 

When a party has to do something before a certain day aod if uix)n that 
day or before that day he cannot do that thing by reason of the act of tlie Court, 
then he is entitled to an extension of time over that period during which he is 
delayed by the Court’s action.” 


And this principle has been followed in numerous cases.* 

This section is, however, limited in its applicability to the 
institution, preferring, or making of sxiits, appeals or applications 
where a period of limitaiion had been prescribed therefor. It does not, 
for instance, apply to other acts allowed to be done by law on a certain 
day or within a prescribed period. Such cases are governed by S. 10 of 
the General Clauses Act, 1897, which is also based on the same general 
principle^ and which runs as follows : 

“Where, by any Central Act or Regulation made after the commencement of 
this Act, any act or proceeding is directed or allowed to be done or taken in any 
Court or office on a certain day or within a prescribed period, then, if the Court 


3. (’27) 14 AIR 1927 Bom 480 (481) : 51 Bom 848 : 103 Ind Cas 540 (DB) 

4. (’31) 18 AIR 1931 Cal 785 (786, 787): 58 Cal 1148 : 134 I C 1132, Anisaddiyi 
Ahmed v. Kalipada Ray. 

(1868) L R 3 Q B 173 (176) : 9 B & S 23 ; 37 L J Q B 65 : 17 L T 468 : 16 W R 
358 (DB), Waterion v. Baker. 

(’71) 6 Beng L R 292 (294), MunsU Aldul Ali v. Tarachand Ghose. 

(’06) 3 Cal L Jour 339 (342. 343): 10 Cal WISI535 (DB), Surendra Narain Mtistafi 
V. Souravini Dasi. ^ 

(’ll) 9 Ind Cas 181 (183) Cal), Lachmi Narain Marivari v. Sukhraj Rai. 

(12) 14 Ind Cas 173 (174) (Cal) (DB) (L. P. A.), Ahad Baksh Molla v. Babar Ah 
25 12 AIR 1925 Mad 743 (744) : 87 Ind Cas 560, Saukaran Vnni v. Raynan. 

( 2/) 14 AIR 1927 Mad 1196 (1196, 1197) : 106 Ind Cas 502 (DB), Chinna Nadan 
V. Arumugayn Chetty, 

(’21) 8 AIR 1921 Lab 6 (8^ 9) ; 67 Ind Cas 772 (FB), Himviun v. Fauja. 

V. Chhaiiu. 

(247) : 19 Nag L R 116: 72 Ind Cas 388, Dhanu Singh 

(’26) 13 AIR 1926 Nag 331 (331) : 96 Ind Cas 376, Baotmal v. Amar Singh 
11 12 Ind Cas 810 (811) : 7 Nag L R 176, Balakrhhna v. Tima. 

( 03) 6 Oudh Cas 68 (71, 72), Ham Bath v. Murlidhar. 

(^08) : 102 I. C. 523, Ram Sarui:) v. Khaderan Kohar 
Uot required to be done by rule of High Court-Last day a holiday— Act mav 
be done next day.) ^ 

(’91) 18 Cal 231 (234) (DB), Shooshee Bhusan v. Gobhid Chunder Roy. 

( 91) 18 Cal 631 (634) (DB), Peary Mohun v. Ayiuiida Charan. 

( 98) 21 I\rad 385 (387) (DB), Aravaynndu Ayyangar v. Sayniyappa Nadan 

(■«« 22 M.d ira (182) : 8 M L J 266 |DB), 01^1,1°"^,^.,. 

(’24) 11 AIR 1924 All 218 (219, 220) : 46 All 328 : 78 Ind Cas 1014 (FB), M uham- 
mad Jan v. Shiayn Lai. 

( 80) 5 Cal 314 (317), Qolap Chand v. Krishto Chunder. 

5. (-42) 29 AIR 1942 All 429 (432, 437) : ILR (1943) All 84 : 201 Ind Cas 1 (FB) 
Raja Panda v. Sheopujan Payide. (Per Full Bench:— S. 10, General Clauses Act’ 
applies to petition of insolvency under S. 9, Provincial Insolvency Act. Per Dar 
J* — S* 4, Limitation Act aibo applies.) 

(’06) 3 Cal L Jour 339 (342, 343) : 10 Cal W N 535 (DB), Surendra Narain 
Mtistafi v. Souravim Dasi. 

(’10) 0 Ind Cas 416 (418) (Cal), Ahad Baksh Molla v. Babur Ali, 


Section 4 
Note 2 
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Section 4 otlice is closed on that day or the last day of the prescribed period, the act or 

Notes 2-3 proceeding shall be considered as done or taken in due time, if it is done or taken 

on the next day afterwards on which the Court or office is open. 

Provided that nothing in this section shall apply to any act or proceeding to 
which the Indian Limitation Act, 1877, applies.” 

Section lO, General Clauses Act, is also limited in its scope and 
applies only to acts and proceedings allowed by any Central Act or 
Begnlationy to be done on a certain day or within a prescribed period. 
It will not apply, for instance, to cases where the act is to be done 
under a decree or order of a Court within a particular period and the 
period expires on a holiday. In such cases, however, the general prin- 
ciple stated above will apply,® See Note 5. 

The language of the section indicates that it has nothing to do 
with computing the prescribed period of limitation. In Maqbiil Ahmad 
V. Onkar Pratap Narain Singh,* their Lordships of the Privy Council 
observed as follows : 

“What the section provides is that, where the period prescribed expires on 
a day when the Court is closed, notwithstanding that fact, the application may be 
made on the day that the Court re-opens; so that there is nothing in the section 
which alters the length of the prescribed period; whereas in S. 14, and other 
sections of a similar nature in the Act, the direction begins with the words ‘In 
computing the period of limitation prescribed for any application,’ certain periods 
shall be excluded.” 

3. Applicability to act for which limitation is pres- 
cribed by Section 48 or by Order 45, Rule 7 of the Civil 
Procedure Code. — In Peary Mohun Aich v. Ananda Charan} 


6 . (’ll) 9 Ind Cas 181 (183) (Cal), Lachmi Narain Martvari v. Sukhraj Bai, 
(’1*2) 14 Ind Cas 173 (174) (Cal) (DB) (L.P.A.), Ahad Bakah Molla v. Bahar AH. 
(’25) 12 AIR 1925 Mad 743 (744) : 67 Ind Cas 560, Sankaran Unni v. Raman. 
(’27) 14 AIR 1927 Mad 1196 (1196, 1197): 106 Ind Cas'502 (DB), Chinna Nadan v, 

Arnmugam Chetty. 

(’21) S AIR 1921 Lah 6 (9) : 67 Ind Cas 772 (FB), Himmiin v. Fauja. 

(’31) 18 AIR 1931 Lah 386 (387) ; 183 I. C. 434 (DB), Fateh Khan v. Chhaju. 
(’23) 10 AIR 1923 Nag 246 (247): 19 Nag L R 116: 72 Ind Cas 388, Dhanu Singh 
V. Kesheopi'asad. 

(’26) 13 AIR 1926 Nag 331 (331) : 96 Ind Cas 376, Baotmal v. A7nar Singh. 

(’02) 6 Oudh Cas 68 (71, 72). Ram Nath v. Murlidhar. 

(’80) 5 Gal 906 (909, 910) : 6 Cal L R 239 (DB), Hossein Ally v. Domelle. 

(’91) 18 Cal 231 (234) (DB), Shooshee Bhushan Rudro v. Gobind Chttnder Boy. 
(1900) 1900 Pun L R No. 9, p. 24 (24) (DB), Mithammad Yusuf v. Karim Baksh. 
(’82) 4 All 430 (434) ; 1882 All W N 71 (DB), Baghelin v. Mathtira Prasad. 

(’35) 22 AIK 1935 Lah 369 (370) : 158 Ind Cas 352, Amolak Bam Dwarka Das v. 
Roda Mai Bainsaran Das. 

(’24) 11 AIR 1924 All 218 (219, 220) : 46 All 328 : 78 Ind Gas 1014 (FB), Muham. 
mad Jany. Shiam Lai. 

[But see (’18) 5 AIR 1918 Sind 50 (51) : 11 Sind L R 106 : 45 Ind Cas 168, 
Moosaji Ahmad and Co. v. The Asiatic Steam N avigation Co. (Time prescribed 
by Karachi Port Trusts Act — Section 4 of Limitation Act and S. 10 of General 
Clauses Act not applying — General principle also not held to apply as it was 
not impossible to file the suit before the holiday — Submitted wrong.)] 

7. (’35) 22 AIR 1935 P C 85 (37) : 155 Ind Cas 205 : 62 Ind App 80 : 57 All 
242 (PC). 

Section 4 — Note 3 

1. (’91) IS Cal 631 (634) (DB). 


i 
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■which was decided before the General Clauses Act, 1S97, w'as passed, Section 4 

an application for execution, which would become barred by the twelve Notes 3-4 

years* rule of limitation under the Civil Procedure Code, 18S2, was filed 

on the re-opening day of the Court, the last day of the said i oriod 

having expired when the Court was closed. It was held by the Calcutta 

High Court that on general principles of law, the application was 

within time. In the undermentioned cases,“ wlieie the period prescribed 

by Act VI of 1874 (now O. 45, R. 7, Civil Procedure Code) for deposit of 

costs in a Privy Council appeal expired on a day on which the CJourt 

was closed, it was held that it would be a reasonable exorcise of 

discretion to allow the deposit to bo made on the day that the Court 

re-opened. The cases would, it is submitted, now be governed by S. 10 

of the General Clauses Act, 1897.'^ 

4. Applicability to payments under Order 21, Rule 89 
of the Civil Procedure Code . — An application to set aside a 
sale under O. 21, R. S9 of the Civil Procedure Code is one for which 
a limitation period of thirty days has been prescribed by Art. IGG 
of the Limitation Act. Where on the day on which the period expires 
the Court is closed, the application may, by virtue of this section 
be made on the day that the Court re-opens.^ 

But under o. 21, R. 89, the party can apply only on his depositing 
the amounts referred to in that rule. It has been held in the under- 
mentioned case^ that the tender of such amount must also be considered 

2. (’77) 2 Cal 272 (273) (DI5), In ihe matter of the, x:etition of Soorjinnkhi Koer 
[See also (’77) 2 Gal 128 (129) : 1 Ind Jur 374, In the matter of the petilio7i of 

Lalla Gopee Chand. (Deposit not made on the re-opening day but much later 
— Delay was not excused.)] 

3. See (’39) 26 AIR 1939 Pat 6G7 (G77) : 19 Pat 123 : 185 I. G. 353 (FB), Lach- 
7neshicar Prasad v. Girdhari Lai. (Per Agarwala, J. — The lurnishing of secu- 
rity or the deposit of costs is not an application within the meaning of S. 4, 

Limitation Act — An appellant to the Federal Court who deposits the printing 
charges as required by 0.45, R. 7 (1), C. P. C,. as applied to Fedeial Court 
appeals, does not move the Court to do anything — Section 4. Limitation Act, 
does not a^jply to such cases — Matter is governed b^* S. 10, General Clauses Act.) 

Section 4 — Note 4 

1. (’50) 37 AIR 1950 All 3G7 (Pr 5), Hirania v. Ram Viari. 

(’48) 35 AIR 1948 Nag 63 (G4) : ILR (1947) Nag 494, Cmcdsingh v. ShankerlaL 
{Court away on casual leave when period exp)ired - It is imperative on the appli- 
cant to file his application and make the necessary deposit on the very next day 
on which the Court is open.) 

(’38) 25 AIR 1938 Bom 209 (209) : 175 Ind Cas 221, Veerappa Chhinappa v. 

Iratappa Malagi. (Decree transferred to Collector for execution — Limitation 
for application under O. 21, R. 89 for setting aside sale expiring on day when 
Civil Court was closed but Collector’s Court was open — Application made to Civil 
Court after it opened is in time as O. 21, R, 9IA (Bombay Amendment) does not 
compel the applicant to apply to the Collector.) 

(’22) 9 AIR 1922 All 195 (196) : 67 Ind Cas 321. Dtirga Prasad v. Babulal. 

(’12) 17 Ind Cas 783 (784) : 35 All 65 (DB), Minishi Lai v. Ram Narain. (No 
section referred to.) 

See also Article 166 Note 17. 

2. 1’22) 9 AIR 1922 All 195 1196) : 67 Ind Cas 321, Diirga Prasad v. BahulaU 
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Section 4 
Notes 4-5 


as an application governed by S, 4 of the Act. According to the cases 
cited below,® the tender is governed by s. 10 of the General Clauses 
Act, 1897, as being an act allowed by a Central Act, to be done within 
a particular period. Where a tender of deposit under o. 21, R. 89 was 
made on the last day, and the Court though not closed, was unable to 
receive the deposit, it was held by the late Judicial Commissioner’s 
Court of Nagpur, that it could be received the next day on the general 
principle that the act of the Coui’t shall prejudice no party. ^ See also 
Article 166 Note 7. 

5. Applicability to acts directed to be done by decree 
or order of Court. — Where money is payable under a direction 
in a decree, it may, under the provisions of Order 21, Rule 1 of the 
Civil Pi’ocedure Code, be paid either into Court or out of Court to the 
decree-holder. The person bound to pay under the decree is entitled to 
choose the method of payment.^ Suppose he chooses the alternative of 
depositing the amount in Court and finds that the last day on which 
the amount is to be deposited falls on a holiday on which the Court is 
closed. Can he deposit it on the next day on which the Court re-opens? 
As has been seen in Note 2, neither section 4 of this Act, nor section lO 
of the General Clauses Act, 1897, applies to such a case. It has been 
held, however, generally that the general principle of law referred to 
in Note 2 will apply in such cases. ^ It has also been held that a valid 

3. (’06) 9 Oudb Cas 214 (216) (DB), Radke Lai v. Sheo Prasad, 

(’97) 19 All 140 (140) : 1897 All W N 7 (DB), Bashir -'iid- din v. Jhori Singh. (Case 
governed by els. (1) and (2) of S, 7, General Clauses Act of 1887.) 

(’03) 13 Mad L Jour 271 (272) (DB), In re Ari Chetty. (Auction-purchaser — 
Balance of purchase money — Court closed for vacation — Fifteen days expiring 
during recess — Payment on re-opening day.) 

4. ('26) 13 AIR 1926 Nag 331 (331) : 96 Ind Cas 376, Baot Mai v. Amar Singh. 
[See (’ll) 10 Ind Cas 51 (53) (DB) (Cal), Mahomed Akhar Jaman Khan v, Sukh- 

deo Panday.] 

See also Article 166 Note 7. 

Section 4 — Note 5 

1. (’10) 7 Ind Cas 992 (992) : 35 Bom 35 (DB), Wa7na7i Bavji v, Natti Murha, 
(’25) 12 AIR 1925 ]Mad 743 (744) : 87 Ind Cas 560, Sa7ikara7i Un7ii v. Raman. 
(’21) 8 AIR 1921 All 44 (44) : 60 Ind Cas 894 (DB), Reoti Ram v. Sita Rain. 

(’23) 10 AIR 1923 Nag 246 (247):72 Ind Cas 388 : 19 Nag L E 116, Dhanu Singh 

V. Kesheoprasadn 

(’25) 12 AIR 1925 All 687 (687) : 87 Ind Cas 620 (DB), Mahomed Ilashim v. 
Radha Krishuii, 

2. (’49) 36 AIR 1949 Nag 141 (144) : I L E (1948) Nag 612 (DB), Premchand v. 
Ramdeo Sitkdoo. (Instalment compromise decree.) 

(’06) 3 Cal L Jour 339 (342) : 10 Cal W N 595 (DB), Siirendra Narain Mustafi 
V. Souravini Dasi. (Compromise decree.) 

(’70) 2 N W P H C E 112 (112) (DB), Mt. Muchid Kooer v. Laljee. (Pre-emption 
decree.) 

(’84) 7 All 107 (108) : 1884 W N 224 (DB), Ram Sahai v. Gaija. (Do.) 

(’77) 1877 Pun Ee No. 31, Shams ud din v. Pir Baksh, (Do.) 

(’31) 18 AIR 1931 Lab 386 (387): 133 Ind Cas 434 (DB), Fateh Khan v. Chajju. 
(Do— AIR 1924 All 218 followed; Dissenting from AIR 1918 All 13 (DB), Uirdey 
A'araiu v. Alam Singh which was approved in AIR 1921 Lab 6.) 

(*08) 11 Oudh Cas 144 (146), Qanga Dhar v. Anrudh Singh. (Pre-emption decree.) 
(’23) 10 AIR 1923 All 516 (617) : 45 All 456:74 Ind Cas 745 (DB), Girdhari Singh 
V. Bhuyal Si7\gh. (Do.) 
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tender of money to C3ourt on the re-opening day will be equivalent to 
actual deposit and that if the Court is unable, for no fault of the party, 
to accept the deposit on that day, the deposit on the next day will bo 
accepted as proper on the principle that the act of the Court shall 
prejudice no man.® 


In Wand Ravji v. Naiu ilTur/ia,^ however, 
S. 10 of the General ClauBes Act, 1S97, applied to 
submitted that this view is not correct. 


it was held that 
such cases. It is 


It has also been held in the undermentioned case^ that where for 
some time after decree dii*ecting payment is passed, the Court is open, 
but is closed on the date on which the period allowed for payment 
expires, the judgment-debtor cannot wait till the re-opening of the 
Cburt to deposit the amount, and is bound to have paid the amount 
either direct to the decree-holder or to have deposited it before the 
Court closed for the vacation. It is submitted that this view also is not 
correct and is against the trend of judicial opinion. 


6. Applicability to payments to be made under private 

agreement between parties — Section 4 of this Act has been held 

not to apply to payments to be made under a private agreement 

between the parties.^ It is submitted that neither s. 10 of the General 

Clauses Act, 1897, nor the general principle of law will be applicable 
to such cases. 


6a. Section, if affects court-fee payable on application for 
review under Schedule I, Articles 4 and 5 of the Court-fees 

Act — The court-fee leviable on an application for review of judgment 
IS that leviable on the plaint or memorandum of appeal, if such appli- 
cation is presented on or after the ninetieth day from the date of the 

decree, but is only half of that fee if such application is presented 
before the ninetieth day. Suppose now that the eighty-ninth day ex- 
pires on a day on which the Court is closed and the application is 
consequently presented on the day on which the Court re-opens. ^\'hat 
is the court-fee payable? It has been held that the full court-fee must 
be paid, the reason being that this section excuses the delay only for 
purposes of limitation and does not affect the payment of court-fee.^ 


Ja^l 1014 (FB), Muhammad 

r — Overruling AIR 1918 All 13 and AIK 1922 All 278, 

i^aten Muhammad v. Stta.) 

(UB), Aravamudit Aytjangar v. Ramiarjpa Nadan 
( 21) 8 AIK 1921 Lah 6 (8, 9) : G7 Ind Cas 772 (FB), Himmnn\, Fauja. 

3. (’08) 11 Oudh Cas 144 (146), Ganga Dhar v. Anrudh Singh, 

( 11) 10 Ind Cas 51 (53) (Cal) (DB), Md, Ahbar Jaman Khan v. Sukhdeo Pandau 

4. (’10) 7 Ind Cas 992 (992):35 Boin 35 (DB). 

[.See (*06) 9 Oudh Cas 214 (216) (DB), Radhe Lai v. Sheo Prasad.'] 

(208):U^ 796 : 51 All 527 (DB). Kunj 

Behari Singh v. Bindeshri Prasad Singh. 


Section 4 — Note 6 

^ ^ Singh 


Section 4 — Note 6a 

1. (’86) 9 Mad 134 (136) : 9 Ind Jur 423 (DB), In re Kota. 


Section 4 
Notes 5-6a 
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6b. Applicability to proceedings under special or local 

laws — The section has been held to be applicable to the following 
proceedings under special or local laws : 

(1) Application under s. 23 of the Press (Emergency Powers) Act, 

1931.^ 

(2) Application under s. 19 of the Madras Agriculturists’ Eelief 

Act, 1938.“ 

(3) Application under s. 54 of the Provincial Insolvency Act.^ 

( 4 ) Application under S. 12 ( 2 ) of the Oudh Courts Act.^ 

( 5 ) Appeals from Revenue Courts to the District Judge under the 

Oudh Rent Act.^ 

The section has been held to be not applicable to a petition cf 
insolvency under s. 9 of the Provincial Insolvency Act, 1920.® 

See also section 29 Note 3. 

7. Expiry of period '‘prescribed.” — It is important to 
remember that this section does not alter or modify the length of the 
“prescribed” period. It assumes that the period prescribed expires on a 
day on which the Court is closed and it says that nottvithstanding such 
expiry the proceeding may be taken on the day the Court i*e-opens.^ 

(’10) 15 Iiid Gas 455 (45G) (Cal) (DB), Saycra Bibi v. Bhuhiath Haidar. 

(’99) *2 Oudh Gas 302 (308), Jayatpal Singh v. Jageshwar Baksh Singh. 

(’93) 7 C P L R 111 (112), Hiralal Bamdhan v. Mt. Gangabai. (Application filed 
after the 90th day from the date of the decree though it was within time in view 
of S. 12 of the Limitation Act — Held that it must bear full stamp because the 
Court-fees Act and the Limitation Act are not in pari materia.) 

(’79) 1879 Pun Re No. 39, Biildu Mai v. Sobha, 

Section 4 — Note 6b 

1. (’39) 2G AIR 1939 Pesh 6 (7):180 Ind Gas 252 (DB), In re Sant Singh Sardar 
IRatlan Singh. 

2. (’39) 26 AIR 1939 Mad 613 (614) : I L R (1239) Mad 886 : 186 Ind Gas 379 
(DB), Eiujiaraswavii Pillai v. Thiruvengadatha Ayyangar, 

3. (’38) 25 AIR 1938 Nag 454 (455):ILR (1939) Nag 377 : 178 I C 479, Balldsan 
Seth V. Bhanu Prasad. 

4. (’38) 25 AIR 1938 Oudh 186 (183) : 14 Luck 138 : 177 Ind Gas 48 (DB), Ram 
Pass V. Chhedi hal. 

5. (’14) 1 AIR 1914 Oudh 255 (255) : 17 Oudh Gas 254 : 25 Ind Gas 703, Binda 
Parshad v. Ram Bha jan. 

6. (’42) 29 AIR 1942 All 429 (432, 434, 436, 437):ILR (1943) All 84: 204 Ind Gas 1 
(FB), Ra ja Pande v. Sheojntjan Pande. (Per Full Beach; Per Das J. — S. 4, 
Limitation Act also applies.) 

Section 4 — Note 7 

1. (’48) 35 AIR 1948 Nag 63 (64):ILR (1947) Nag 494, Umedsingh v. Shankerlah 

(Section 4 unlike S. 14 does not entitle a person to add the days on which 

the Court is closed to the statutory period.) 

(’47) 34 AIR 1947 Lab IGS (169) : ILR (l946) Lah 107 : 230 Ind Gas 73 (DB). 

Bhiwa^ii Cloth Mills v. Parmeshari Doss. 

(’47) 34 AIR 1947 Oudh 3 (4) ; 21 Luck 447 : 225 Ind Gas 497, Ram Manorath^^ 
Ram Bhulaican. (Section 4 neither prescribes nor extends the period given m 

the schedule.) t> - 

(’42) 29 AIK 1942 All 429 (437) : ILR (1943) All 84 : 204 Ind Gas 1 (FB), Baja 

Pande v. Sheopujan Pande. 
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In Maqbul Ahmad v. Onhar Pratap Narain Singh, ^ their Lordships 
of the Privy Council observed as follows : 

“The language employed in S. 4 indicates that it has notliiug to do with 
computing the prescribed period. What the section provides is tliab, where tlie 
period prescribed expires on a day when the Court is closed, notwithstanding that 
fact, the application may be made on the day that the Court re opens; so that 
there is nothing in the section which alters the length of the prescribed period.” 

There are, however, other sections in the Act which extend or 
modify the periods prescribed by the first schedule in particular cases. 
Thus, Ss. 6 to 8 of the Act extend the period prescribed by the first 
schedule, where the person entitled to institute a suit or make an 
application is a minor, or insane or an idiot. {See Note 9.) Sections 12 
to 24 prescribe the method by whicli the periods prescribed in the first 
schedule in particular cases are to be computed or reckoned. In Maq- 
bid Ahmed's case? referred to above, where one of the questions was 
when the period of limitation expired in a case to which s. 14 of the 
Act applied, their Lordships observed as follows : 

(*42) 29 AIR 1942 Cal 56G (oG7) : ILR (1942) 2 Cal 100:203 Ind Cas 420. Johuri. 
imdl V. Kashi ijfosad, (Limitation for application to set aside award expiring on 
Sunday — Such application made on following day—Jud^nent pronounced on 
award earlier on same day is not invalid as the limitation period for making the 
application is not extended by S. 4.) 

(*42) 29 AIR 1942 Mad G04 (006) : ILR (1942) Mad 8G8 : 203 Ind Cas 5, Kama- 
raju V, Saramma, 

{’401 27 AIR 1940 Mad 908 (909) : 194 Ind Cas 401, Thimmanna Bhat v. Adyan- 

thaya, (The observations in this case seem to suggest that the words ‘ period 

prescribed” refer to the period prescribed by the first schedule (which is the 

expression used in S. 3) — But the words are really general and refer to the 

period prescribed by the first schedule as modified by the provisions in the body 
of the Act.) 

(’40) 27 AIR 1940 Nag 401 (402) : 188 Ind Cas 585, haxman Krishna ji v. Yadao 
Rayhoha. (Section 4 does not extend the prescribed period in S. 20.) 

(’38) 25 AIR 1938 All 606 (608) : I L R (1938) All SGI : 178 Ind Cas GGS (DB), 

Varan Chand v. Abdullah. (Do.) 

(‘38)25 AIR 1938 Lah 234 (236) : ILR (1938) Lah 193 : 174 Ind Cas 277 (FB), 

Shanti l^arhash v. llarnam Das. (AIR 1937 Lah G42 reversed on another point ) 

(’37) 24 AIR 1937 Lah 642 (643) : 174 Ind Cas 253, Shanti Varkash v. Harnayn 

Das. (Reversed in AIR 1938 Lah 234 (FB) on another point.) 

(’32) 19 AIR 1932 Mad 287 (289) : 55 Mad C30 : 136 Ind Cas 822 (FB), Fatma Bi 
v. Nqqocjt Khan. 

(’35) 22 AIR 1935 P C 85 (87) ; 57 All 242 : 155 Ind Cas 205:62 Ind App SO (PC), 

Maybul Ahmad v. Onhar Vraiap Farain Singh. 

(’83) 13 Cal L R 153 (156), Deb Naraiyi Singh v. Ishan Chunder Mato. (Where 

the last day is not a holiday, time will not be e.xtended because the ne.xt day is a 
holiday.) 

(’16) 3 AIR 1916 Mad 734 (734) : 30 Ind Cas 832 (DB), Cheyinama Sheitithi v. 
Krishnaya Setti. (Do.) 

(’13) 18 Ind Cas 574 (575) ; 1912 Upp Bur Rul 140, Nga Vo Yin v. Mi Shan Nu. 
{Where a suit on a promissory note executed on the 7th May 1907 was insti- 
tuted on the 9Lh May 1910, the 8th being a Sunday, held the suit was barred.) 

2. (’35) 22 AIR 1935 P C 85 (87):57 All 242:155 Ind Cas 205:62 Ind App 80 (PC) 
[See also (’49) 36 Am 194v9 All 764 (76G):ILR (1950) All 701, Chheda v. Baldeo. 
(Ihe period prescribed by Sch. I of the Limitation Act lapses not on the expiry 
of the definite number of years prescribed therein bat on the expiry of that 

number of years together with the period of time which is excluded from the 
calculation.)] 
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^ sections of a similar nature in the Act, the direction 

begins with the words: in computing the period of limitation prescribed for any 
application, certain periods shall be excluded. It therefore seems to their Lord- 
snips that, where there is gi-ound for excluding certain periods under S. 14, in 
order to ascertain what is the date of the expiration of tlie prescribed period, the 
days excluded from operating by way of limitation have to be added to what is 
piimari y e piesciibed period; that is to say, if the prescribed period is three 
years, and twenty days ought to be excluded in order to determine when the 
prescribed period expires, twenty days have to be added to the three years, and 
the date of the expiration of the prescribed period is thus ascertained.*’ 

If on the date of the expiration of the prescribed period as ascer- 

rained in the above manner, the Court is closed, then, under this 

section, the proceeding may be taken on the day that the Court 
re-opens.^ 

8, Acknowledgment or payment of interest during vaca- 
tion. — Suppose the period prescribed by the first schedule for a 
particular suit expires on a day during the vacation of the Court, and 
an acknowledgment or a payment of interest is made after that date 
but before the Court re-opens, can it be said that such acknowledg- 
ment or payment is made “before the expiration of the period 
prescribed for the suit” within the meaning of ss. 19 and 20 of the 
Act so as to save limitation ? It is clear from what has been stated 
in Note 7 that this section does not alter or extend the period of 
limitation but merely allows a suit to be filed on the re-opening day, 
notwithstanding that the period has expired. It follows that the 
acknowledgment or payment, as the case may be, made under the 
above circumstances cannot be said to be made '^before the expiration 
of the pi escribed period and cannot give a fresh period of limitation 
under Ss. 19 and 20.^ A contrary view has been held in the under- 

3 . (’48) 35 AIR 1948 Nag 15 (16) : ILR (1947) Nag 375 : 231 lad Cas 134 (DB), 

Cliudaman v. Rcimhuvxir . (Section 4 which bj itself excludes no time can be 
tacked on to S. 14.) 

(’47) 34 AIR 1947 Lab 168 (171) : ILR (1946) Lab 107 : 230 Ind Cas 73 (DB), 
Bhiwani Cloth Mills v. Parmeshari Doss. 

(’29) 16 AIR 1929 Cal 315 (318) : 123 Ind Cas 246 (DB), Bejoy Kznnar Sen v. 
Kusum Kzimari Debi. 

(’21) 8 AIR 1921 Lab 124 (125):60 Ind Cas 259, Kanshi Rainy. Karain Narain. 
{See (’37) 24 AIR 1937 C<al 454 (455) ; ILR (19371 2 Cal 612 : 174 Ind Cas 1009 
(DB), Khirode Chandra Das v, Ramani Mohan Dhan.'} 

Section 4 — Note 8 

1 . (’47) 34 A I R 1947 Oudh 3 (4) : 21 Luck 447 : 225 Ind Cas 497, Ram Mano- 
rath y. Ram Bhidawan. (AIR 1927 All 577 : 49 All 726, Adtd Ghaniy.Chiranji 
Lai and AIR 1937 Lab 162, Kishan Singh v. Sardar Alit Dissent.) 

(’41) 28 AIR 1941 Nag 100 (101) : I L R (1941) Nag 144 (D B), Shivjiram Dhan- 
nalal y. Gulahchand Kaloor. (Courts closed for summer vacation when the 
previous acknowledgment was due to expire — Fresh acknowlegdment during 
vacation but after three years from previous acknowledgment — Suit on late 
acknowledgment is barx*ed. AIR 1928 Nag 192 overruled.) 

(’40) 27 AIR 1940 Nag 401 (402) : 188 Ind Cas 585, Laxman Krishnaji v. Yadao 
Raghoba. (Period prescribed in S. 20 (1) does not mean period prescribed by the 
schedule as modified by S. 4. AIR 1928 Nag 192 held no longer good law.) 

(’39) 26 A I R 1939 All 252 (252) : 181 Ind Cas 899 (D B), ML Shayam Peare v. 
Ram Autar Singh. (Section 4 cannot be used to extend period prescribed under 
S. 20. AIR 1927 All 577 not followed.) 
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mentioned cases,* which in view of the decision of the Privy Council 
in Magbul Ahmad v. Onkar Pratap Narain Singh? can be consi- 
dered to be no longer good law. See also s. 19 Note 12 and s. 20 Note lO. 

See also the undermentioned case.* 

8a. Assignment of interest during vacation. — Where on 
the last day of limitation for filing a suit on a pro-noto the Courts 
were closed for the summer vacation and on the re-opening day tlie 
payee under the promissory note assigned his rights and the assignee 
filed a suit on the same day, it was held that the suit was within 
time in view of this section.' 

9. Section 4 and Sections 6 to 8 of the Act. — a is under 
a legal disability on 1st January 1920 when he becomes entitled to sue 
for the recovery of a loan. The disability ceases on 1st January 1925. 
Under Ss. 6 and 8 of the Act he can institute the suit within three 
years from that date, i. e., before the 1st January 1928. The Court is 
closed on that date and re-opens only on the 5th January 1928. Can A 
validly institute the suit on the 5th January 1928 ? The answer to the 

(’38) 25 AIR 1938 All 606 (609) : I L R (1938) All 861 : 178 Ind Cas 668 (D B). 

Puran Chand v. Abdullah. (Section 4 does not extend the prescribed period in 
Section 20.) 

(’38) 25 A I R 1938 Lah 234 (236, 237) ; I L R (1938) L.ah 193 : 174 Ind Cas 277 
(FB), Shanti Parkash v. Harnam Das. 

(’31) 18 A I R 1931 Cal 785 (786) : 58 Cal 1148 : 134 Ind Cas 1132, Anisuddin 

Ahmad v. Kalipada Roy. (Section 4 does not apply to acknowledgments.) 

(’02) 26 Bom 782 (784) : 4 Bom L R 608 (D B), Bai Ilemkore v. Masamali. 
(Acknowledgment.) 

(’29) 16 A I R 1929 Cal 68 (68) : 55 Cal 1210 : 114 Ind Cas 483, Debendra h'ath 
Roy V. Kartic Prasad Das. (Payment of interest.)’ 

(’37) 24 AIR 1937 Lah 642 (643, 644) : 174 Ind Cas 258, Shanti Prakash v. Har. 
nam Das. (Section 4 does not apply to acknowledgment. Reversed in A I R 1938 
Lah 234 (FB) on another point.) 

(’37) 24 A I R 1937 Mad 367 (368) ; 169 Ind Cas 653, Chidambaran Chettiar v. 
Venkatasubha Naik, 

2. (’37) 24 A I R 1937 Lah 162 (164) : 164 Ind Cas 650, Kishan Singh v. Sarda ■ 
All. (Period prescribed means period prescribed in schedule read with 8. 4.) 

(’27) 14 AIR 1927 All 577 (577, 578) : 49 All 726 : 102 Ind Cas 111, Abdul Ghani 
V. Chiranji Lai. (‘Period prescribed’ does not mean ‘ period prescribed ’ by the 
schedule alone but by entire Limitation Act.) 

(’13) 19 Ind Cas 820 (821) (Bom), Visram v. Tabaji. (Obiter.) 

P C 85 (87) : 57 All 242 : 155 Ind Cas 205 : 62 Ind App SO 

Of, 

4 (’45) 32 AIR 1945 Mad 137 (138) : I L R (1945) Mad 634 (DB), Stihbareddi v. 
Venkatramayya. (Joint Hindu family — Pronote by manager — Limitation for 

^it on, expiring during vacation of Court in which suit could be instituted _ 

Renewal of pronote by manager before re-opening date when suit could be filed 
by reason of S. 4 is not revival of barred debt and is binding on other members.) 

Section 4 — Note 8a 

1. ( 40) 27 AIR 1940 Mad 908 (909), Thimmanna Bhat v. Adyanihayya. (Limi- 

tation bars remedy but does not extinguish right— So notwithstanding the expiry 

of limitation there is an assignable right and suit is saved from.bar of limitatiou 
by tJiis section.) 

( 40) 27 AIR 1940 Cal 443 (445) : I L R (1940) 1 Cal 323 : 191 Ind Cas 52, Srilal 
Sxnghania v. Anantlal. 


Section 4 
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question depends upon the answer to another question, namely “Does 
the period of limitation prescribed for the suit expire on a day on 
which Court is closed ? It would clearly follow from what has been 
stated in Note 7 that in order to ascertain the expiration of the period 
prescribed for the suit, the days excluded under Ss. 6 to 8 fi'om 
opeiating by way of limitation have to be added to w’hat is primarily 
the piesciibed period. In the illustrative case above, the period so 
calculated will expire on the 1st January 1928 when the Court is 
closed. The suit is therefore validly instituted on the 5th January 1928 
by virtue of this section.^ 

10. Section 4 and Section 12 of the Act. It follows from 

w^hat has been stated in Note 7 that in a case to which s. 12 applies, the 
date of the expiration of the period prescribed must be ascertained by 
adding the days excluded to what is primarily the prescribed iDeriod. 
If on such date the Court is closed, the appellant or the applicant as 
the case may be can, under this section, prefer the appeal or make the 
application on the date when the Court re-opens,^ 

Illustrations, i 

1. A decree is passed in a suit on 1 1 1935. The period of limitation prescribed 
for an appeal from such judgment is thirty days from the date of the decree. 
Application for copies is made on 20-1- 1935 and copies are got on 13-2-1935. In 
order to ascertain when the period of limitation prescribed for the appeal expires, 
the period excluded, namely twenty-five days (from the 20th January to 13th 
February both inclusive) must be added to the prescribed period of thirty days and 
so adding it, the period will expire on the fifty-fifth day from 1-1 1935 (excluding 
1st January under S. 12, sub-s, (1)) which will be 25-2-1935. If on that day the 
Court is closed, the appeal can be presented on the re-opening day.2 

2. A decree is passed in a suit on 1-1-1935. The period of limitation prescribed 
for an appeal from such judgment is thirty days from that date. The Court is 


Section 4 — Note 9 

1. (’3*2) 19 AIR 1932 Mad 139 (141) : 135 Ind Cas 587 : 55 Mad 286 (D B), JVaf/- 
aima v. Krishnamurthy, (The phrase “the period of limitation prescribed for 
any suit etc., in S. 4 of the Limitation Act is wide enough to include a period 
of time contained in the first schedule of the Limitation Act but computed with 
the aid of one or more of the Ss. 12 to 16 of the Limitation Act tor starting from 
the date of attaining majority under S. 6 of the Act.) 

(’28) 15 A I R 1928 ^lad 1255 (1258) : 115 Ind Cas 500, Narasayya v,' Krishna- 
murihy. (Period of limitatimv prescribed means period of limitation prescribed 
by Schedule 1 as qualified by Ss. 6 and 8.) 

{’24) 11 AIR 1924 Oudh 385 (387) : 81 Ind Cas 484 (DB), Bans Bahadur Singh v. 
Sakalraj Kuar, (“ Prescribed ** means prescribed by the Act, i.e., by the first 
schedule and by the provisions of Ss. 4 to 25.) 

[See (’43) 30 AIR 1943 Nag 284 (285) : I L R (1943) Nag 331 : 207 Ind Cas 338, 
Dadarao Krishnaji v. Jatanbai. (Obiter. ^In order to ascertain the date of the 
expiration of the prescribed period, any extension permissible on the ground of 
minority would be included.)] 

See also Section 6 Note 41. 

Section 4 — Note 10 

1. (’47) 34 AIR 1947 Lah 168 (171) ; I L R (1946) Lah 107 : 230 Ind Gas 73 (DB), 
Bhiwani Cloth MillSt Ltd. v. Parmeshari Doss, 

(’35) 22 AIR 1935 P 0 85 (87, 88) : 57 Ail 242 ; 155 Ind Cas 205 ; 62 Ind App 80 ^ 

(PC), Magbul Ahmad v. Onkar Pratap. 

2. (*34) 21 AIR 1934 Pat 367 (368) : 13 Pat 632 : 151 Ind Cas 380 (D B), Dhanna 
Mistry v. Bengal I^agpur Bailway Co., Ltd, 
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closed from 25-1-1935 to 25-2-1935. Application for copies is made on 2f!-2 1935 
which IS the day on which the Court re-opens and copies are got on cl 19d5 In 
order to ascertain when the period of limitation for the appeal expires, the reriod 
excluded under S. 12, namely thirty-three days (from 23-2-1935 to 30 :! 1935 lioth 
inclusive), should be added to the prescribed period of thirty days and so addini- 

R ' a i o L sixty-third day from 1-1-1935 whiLh will be 
5-3.1935 An ap^al presented on the 31st March after the copies are obtained 

will be barred. It is assumed here that the application for copies made on llie i<.. 

opening day is efiective for the purpose of giving the appellant the benefit of the 

provisions of S. 12, even thougn the period of limitation for the appeal has exoired 

during the vacation. This view is not correct.^® See also S. 12 X. 21 I’t 13 

It has, however, been held in the undermentioned easts‘ that the appeal is iii 

chauim Chetty. 

^ Cas 233 : 191.'; I’mi Re Xo. 79, a,<,nn 

itakixa v, Bindrahan. 

(’34) 21 AIR 1934 Pat 3G7 (368) : 13 Pat 632 ■ 151 I C 380 (D B), Dhanna Mx-.lru 
y. Bsngal ^agT^xir Raxlwaij Co., Ltd. (A I R 1931 Pat GO (UB) liamcJumdra v 
Sti 1 hakurjee Mandil Darkadhis, held not corre d law ) 

Ind Gas 922 (DB). .Vanlaxnaxxi v. Arx,„x„go 

K e 79°I M,a ,5?mH '? ?■ ''v'’"' «'.J 

A i K iy_u JSlad doy (DB), S ubrajnariynn v. jSarshnham,) 

( 79) 1879 Pun He No. 82, Jiican Singh v. Nagina Singh, 

3a. (’42) 29 A I K 1942 Mad GOl (GOG) : I L K (19-12) Mad 868 : 20:3 Ind Gas 5 
Kaxnaraju v. Sararnma. (Section 12 assumes that the time requisite for obtain- 
ing the copy of decree must begin before the prescribed period is over. Under 
. , the right to present a suit or appeal or application on the dav on which a 
Gourt ,re_open3 is a special right which cannot extend the period of limitation 
prescribed in the Act. 'The section pre-supposes tliat that period has alratdy 
expired Therefore under S. 4, the only privilege which is granted to the suitor 
or appellant IS that he may file his suit or appeal on that particular day and 

unUl^tw“drv W his application for a copy 

X for a copy when the period of limitation has 
alrwdy expred and the extension which is granted to him by the application of 

S. 4 cannot be combined with the extension which he seeks under S. 12.) 

h^h 317 (318) : 177 Ind Gas 672, dsa Singh v. Hira Sinnh 
(Limtiation for appeal expiring on 30-5-1936 which was a holiday — Application 
for copies on 1.6-1936, the opening day-Copies obtained on 2-6.1936-!3rd June 

t3 preferred on 4-6-1936 _ Held appeal was within 

-ir“ ai:- 

Ss? ilr ® - S ;.ar.L. 

f’aS lean^T^ f ^ ^ Gurditta. 

Attn V. i -In ml 

‘Sn S ^ B). Ma Dan v. 

Snnt. ^ L R 10^ = 29 Ind Gas 833, Ka.hibai v. 

Of dftPTPfi ^ (In this case, on the day on which the application for copy 

olin^fc^ limitation for the appeal had expired bu^ 

g intervention of holidays, the appeal could have been filed on that 
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time, OD the ground that the right of appeal subsisted on the re-opening day by 
virtue of S. 4, and that, therefore, the period of the closing of the Court must be 
excluded in addition to the period that can be excluded under S. 12. In other 
words this view proceeds on the ground that S. 4 itself extends the period of 
limitation up to the re-opening of the Court. As has been seen in Note 7 this view 
is not correct, as explained by the Privy Council in Maqhxd Ahmad v. Onkar 
Pratap Narain Singhy^ and consequently the said decisions can no longer be consi- 
dered to be good law. 

3. A decree is passed on 1-1-1935 and immediately the Court closes for the 
vacation and re-opens on 1-3-1935. Copies are applied for on the same date and 
obtained on 5-3-1935 and an appeal is preferred on the same date. Is the appeal 
in time ? On the principle and method of calculation referred to in illustration 2 
above, the appeal would be barred if the “time requisite” for obtaining the copies 
is taken to be the period from 1-3-1935 to 5-3-1935 both inclusive. There is, 
however, a difference of opinion as to whether in a case such as the above, where 
it is impossible for the party to apply for copies before the re-opening day, 
the “time requisite” should not be taken to include the whole vacation also. See 
Note 24 to section 12. 


11. Section 4 and Section 31 (repealed) of the Act There 

was a conflict of opinions as to whether the period allowed by S. 31 
(now repealed) was a “prescribed” period within the meaning of S. 4; 
in other words, whether if the period allowed by S. 31 for a proceeding 
expired on a day on which the Court was closed, such proceeding 
could be taken on the re-opening day. It was held in the undermen- 
tioned cases^ that the word “prescribed” in S. 4 meant only the periods 
prescribed by the first schedule to the Act, that the period allowed by 
S. 31 was therefore not a “prescribed period” and that S. 4 could not 
be applied so as to validate the proceeding taken on the re-opening 
day. A contrary view was taken in the cases cited below, ^ namely 


day under this section — It was contended that under these circumstances the 
time taken to get copy of the decree could nob be excluded but it was held that 
as the api'eal could have been preferred under this section on the day on which 
the application for copy was made, such application was in time and the appel- 
lant was entitled to deduct the time taken for getting copy of the decree — It is 
submitted that there is no period of limitation for an application for copy of 
decree as was assumed in this case and such application is not also required 
under S. 12 to be made within the period of limitation for the appeal.)] 

5. (’35) 22 AIR 1935 PC 85 (87) : 155 I C 205 : 62 Ind App 80 : 57 All 242 (P 0). 

Section 4 — Note 11 


1. (’12) 15 Ind Cas 439 (440) (Oudh) (DB), Rahmatul Fatime v. Ashraf AIL (Sec- 
tion 10. General Clauses Act, was however held to apply.) 

(’ll) 12 Ind Cas 811 (813) (Bom) (D B). Sheodas Doulatram v. Nayaryan Asajt. 

(Section 10, General Clauses Act, also will not apply.) . 

(’30) 17 AIR 1930 Lah 127 (128, 129) : 10 Lah 681: 122 Ind Cas 86 (DB), Jai Dev 
Singh v. Abdul Rahman. (Section 5, Punjab Loans Limitation Act, corr^pond^ 
to Section 31 of this Act — Section 4 of this Act assumed not to apply, but S. 8. 
Punjab General Clauses Act. I of 1898, corresponding to S. 10, Indian General 

Clauses Act, was applied.) « „ - , 

(’ll) 12 Ind Cas 810 1811) ; 7 Nag L R 176. Balkrishna v. Tima. 

2 (’*>4) 11 AIR 1924 Oudh 385 (387) : 81 Ind Cas 484 (DB), Bans Bahadur Singh 

y.SaLlraj Kuar. Prescribed ’ means prescribed by the Act. and not merely by 

CS S'l" B ms Mad 1255 (1258) : 115 Ind Cas 

' murthy. (‘ Period of limitation prescribed ’ means prescrib^ by the first schedule 
-"hut calculated in the manner provided by the sections of the Act.) 
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that the word “prescribed" meant prescribed by the Act^ i.e., prescrib- Section 4 
ed primarily by the first schedule but computed, altei*ed or substituted Notes 11—12 
by the sections of the Act, that consequently the period allowed by 
S. 31 was a “prescribed” period within the meaning of S. 4 and that if 
such period expired on a day on which the Court was cloeod, the pro- 
ceeding might be taken on the day on which the Court re-opened. In 
view of the repeal of S. 31 of the Act, this conflict would no longer be 
of any importance and even otherwise would now be taken to have 
been set at rest by the decision of the Privy Council in Maqhul Ahviad 
V. Onkar Pratap Narain Singli? to the efl’ect that the date of the 
expiration of the prescribed period must be ascertained by considering 
the sections along with the period primarily prescribed by the first 
schedule. See also Notes 7 to 10. 

12. “When the Court is closed.” — The question whether in 
any particular case the Court is closed is one of fact which must 
depend upon the practice which prevails in the particular Court. ^ 

There may be a vacation; yet the Court may be open for certain classes 
of business, such as admission of plaints, filing of written statements 
and hearing of short cases.^ A Court cannot be deemed to be closed 
within the meaning of this section during a vacation, if for the purpose 
of the particular business in question the office of the Court is open.^ 

According to the prevailing practice in the Bombay High Court, suits 
on the Original Side can be filed in the summer vacation and therefore 

(’14) 1 A I R 1914 Mad 663 (663) : 21 Iiid Cas 770 (D B), Murugesa Mudali v.' 

Ramasamy Chettiar. (Section 31 prescribed a period ot limitation — ‘ Prescribed ’ 
means prescribed whether as a matter of grace or otherwise.) 

(’12) 14 Ind Cas 154 (155) : 34 All 375 (DB), Hira Singh v. Amartu 

(’32) 19 AIR 1932 Mad 139 (141): 135 Ind Cas 587: 55 Mad 28G (DB). Kaganna r. 

Krishnamurthy , (Words ‘the i)eriod of limitation prescribed for any suit’ etc. in 
S. 4 are wide enough to include a period of time contained in Schedule I, Limita- 
tion Act, but computed with the aid of one or more of the sections of the Act.) 

3. (’35) 22 AIR 1935 P C 85 (87, 88) : 155 Ind Cas 205 ; 62 Ind App 80 : 57 All 
242 (PC). 

Section 4 — Note 12 

1. (’51) 55 Cal W N 127 (129) (DB). Gur Bux v. SohanlaU 

(’27) 14 AIR 1927 Bom 480 (482) : 103 Ind Cas 540 : 51 Bom 818 (DB). Dharamsi 
Morarji Chemical Co. Ltd. v. Occhavlal H argovindas. 

2. (’24) 11 AIR 1924 Bom 144 (147) : 69 Ind Cas 529, Tata Industrial Bank v. 

Abdul Hussein. 

3. (’41) 28 AIR 1941 Nag 216 (217): I L R (1941) Nag 563: 197 Ind Cas 415 (DB), 

Eisanlal v. Tanstikhrai. (High Court notification providing that Court will 
remain closed for summer vacation except for certain business including filing 
of Letters Patent Appeals — Office to remain open during vacation — Court cannot 
be said to be closed for purpose of filing Letters Patent Appeals.) 

(’27) 14 AIR 1927 Bom 480 (481) : 103 Ind Cas 540 : 51 Bom 848 (DB), Dluiramsi 
Morarji Chemical Co. Lid. v. Occhavlal Hargovandas. 

(’83) 1883 All W N 254 (254) (DB), Hijab Banu v. Mnha^nmad Shafi,. 

[See also (*21) 61 Ind Cas 714 (7151 (Cal), Soma Sheikh v. Naib AH, (Limitation 
for criminal appeal expiring during Court’s civil vacation —Vacation Judge 
flitting but appeal not filed in time due to want of notice of time and place where 

vacation Judge was to hold his sittings — Appeal filed on re-opening day should 
be admitted.)] 

3.Lim.ll. 
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the Bombay High Court Original Side is not closed in the vacation 
within the meaning of s. 4.^ 

When a Court was adjourned for the recess, and during the recess 
the oflBce was open twice a week for the purpose of receiving papers 
under the rules framed by the High Court in that behalf, an 
appeal, the time for which had expired during the recess, was held to 
be time-barred, when presented on the day the Court re-opened after 
the recess.® But when the day on which the period of limitation expired 
for an appeal is a gazetted holiday, and the District Judge holds Court 
on that day, a presentation of papers on the next following day is not 
barred.® The reason is that a Court is deemed closed for purposes of 

this section on a gazetted holiday, in spite of the fact that the Judge 
holds Court on that day/ 

A Court is not closed within the meaning of this section, if the 

officer aufchoiised to receive plaints is absent from headquarters and is 
in camp.® 

Where the Court was in vacation, but there was a notification in 
the Gazette providing that “plaints, execution applications and other 
papers will be received only on the days on which the Judge sits,” and 
further providing for the sitting of a vacation Judge on Wednesdays 
and Thursdays, it was held that the Court was not closed.® 

Where a notification relating to the disposal of work during 
summer vacation provided that the High Court would be closed except 
for certain business including filing of Letters Patent appeals and the 
' office of the Court was to remain open as usual it was held that the 
High Court could not be said to be closed for the purpose of filing 
Letters Patent appeals.®* ^ 

Where the period of limitation prescribed for a suit expired when 
the Court was closed for vacation and the Court did not sit on the re- 
opening day, but sat on a later day, it was held that the suit was 

within time, if it was filed on the day that the Court actually re- 
opened.^® 


Where the Court was open, but so far as the act, namely, deposit- 
ing purchase money, which a party des ired to carry out through the 

4. (*27) 14 AIR 1927 Bom 480 (482) : 103 Ind Cas 540 : 51 Bom 848 (DB), 
Dharamsi Morarji Chemical Co,, Ltd, v. Occhavlal Hargovandas. 

5. (’82) 5 Mad 189 (193) (FB), Nachiyappa v. Ayyasami, 

6. ('97) 20 Mad 469 (469) (DB), Boyamma v, Balaji Eau, 

7. (*03) 13 Mad L Jour 316 (317) (DB), Qhulam Qhouse v. Venkatachalam Pillai, 

8. (’16) 3 AIR 1916 Mad 3 (4) : 38 Mad 295 : 29 Ind Cas 449 (FB), Eeceiver of 
Nidadavole <& Medur Estate v. Suraparazu, 

9. (’23) 10 AIR 1923 Mad 435 (436) : 46 Mad 938 : 70 Ind Cas 888 (DB), British 
India Steam Navigation Co. v. Sharafally. 

9a. (’41) 28 AIR 1941 Nag 216 (217) : I L R (1941) Nag 563 : 197 Ind Cas 415 
(DB), Kisanlal v. Tanstikhrau 


10. (*75) 1 All 263 (265) (DB), Bishan Chand v, Ahmad Khan. 

[But see (’48) 35 AIR 1948 Mad 521 (b22){I>'B\InreThokhiiduhivyaftuIfnmani- 
(Limitation expiring during recess — Court Te-opening on Saturday 6th 
July but no judicial work done ^Review petition presented on 7th July barred 
by limitation,)] 
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Court, was concerned, he was refused facilities so as not to enable him 

to carry it out on the day in question, it was held that the Court must 
be considered to have been closed.^^ 

In an earlier case, where the Chief Court of the Punjab was in 
vacation but by an arrangement of the Court it was kept open for 
reception of petitions by the Deputy Registrar of the Court, an appli- 
cation, the period of limitation for which expired during vacation, was 
held to be validly presented on the re-opening of the Court.’^ But the 
trend of later decisions is to the contrary eflfect. Where the Court was 
in vacation, but the Court office was open, to which appeals could bo 

presented during the vacation, it was held that the Court was not 
closed.'* 


The Subordinate Judge of s used to sit for a week every month at 
L. During his absence from s, the plaintiff presented his plaint at s, 
which was accepted by the Naib- Sheriff of the Court, who was not 
authorised to rweive plaints and no other arrangement existed for 
reception of plaints at s. It was placed before the Subordinate Judge 
on his return from L, who dismissed it as time barred. It was hold 
that the Court at s should be deemed to have been closed during the 
time that the Subordinate Judge was absent from s.'* 

13. "Court” means the proper Court There was a conflict 

of opinion as to whether the words “the Court” mean the proper 
Court (that is, the Court in which the suit ought to have been 
instituted), or theClourt in which the suit happens to be filed, whether 
it is the proper Court or a wrong Court. According to the High 
^urts of Allahabad, Calcutta, Madras and Lahore, the words “the 
Ctourt” meant only the proper Court. Where therefore on the date 
of the expiry of the period of limitation for a suit, the proper Court 
was open and another C3ourt was closed and the suit was filed in the 
latter Court on its re-opening day, the period between the expiry of 
the period of limitation and the re-opening of the wrong Court could 
not, according to the said High Courts, be sa ved under this section, in 

o Amarsingh. 

Ilfixtension of period under 8. 151, C. P. 0.) 

12 . (*91) 1891 Pun Re No. 29, Oanpat Rai v. Hira Singh. 

'chnff'' I (238) : 60 Ind Cas 737 (DB), Fatteh Muha,n,nad v. 

lyUothu Ram. (Appeal under Letters Patent, Lahore, cl. 10.) 

[See also (’33) 20 AIR 1933 Lah 239 (239) : 142 Ind Cas 307, Hira Lai v. So jan 
Chand. (Mere absence of presiding officer of Court on leave is not tantamount 

f where the office of the Court is open and the establish- 

ment of the Court is present.)] 

Pat 123 : 185 Ind Cas 353 
ll k Prasad v. Girdhari Lai, (The office of the Court is merely 

the hMd with which the Court performs some of its functions -The fact that 

A the Court itself is closed for judicial 

business 'will not deprive a litigant of the extended time for doing an act to 
which S. 10, General Clauses Act, applies-Per Agarwala, J.)]. 

(®22) : 15 Lah 308 : 152 Ind Cas 618 Nur 
Muhammad v. Ghulaman, ’ 


Section 4 
Notes 12-13 
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Section 4 addition to the period which may be deducted under S. 14 of the Act.^ 

Note 13 The High Court of Bombay,^ on the other hand, held that such period 

should also be deducted on the ground that, otherwise, the result 
would be inequitable. The conflict has now been set at rest by the 
decision o£ the Privy Council in Maqbid Ahmad v. Onhar Pratap 
Narain Singh^ in which their Lordships observed as follows : 

‘“The language of S. 4 is such that it seems to their Lordships to be impossi- 
ble to apply it to a case like the present. What it provides is that, where the 
period of limitation prescribed expires on a day when the Court is closed, the 
application may be made on the day when the Court re-opens. In their Lord- 
ships’ view that means the proper Court in which the application ought to have 
been made.” 

As has been seen in Note 2 the principle on which this section is 
based is that the law does not compel a man to do that which he 
cannot possibly perform. It cannot be said that he cannot possibly 
file the suit in the proper Court when that Court is open, just because 
he is under a mistake as to the Court in which the suit is to be filed. 
See also the cases cited below.* 

Section 4 — Note 13 

1 . (’16) 3 AIR 1916 All 222 (223) ; 35 Ind Cas 292 (DB), Mdkund Ram v. Eamraj, 
•iLimitation expiring on holiday — Plaint filed in wrong Court on next day— Plaint 

returned — Plaintiffis not entitled to exclusion of extra day on ground that it was 
a holiday.) 

(’75) 24 Suth W R 26 (27, 28) (DB), Ahhoya Churn Chitckerhutty v. Gout Mohun, 
(’13) IS Ind Cas 121 (122) (Cal) (DB). Hari Das Roy v. Sarat Chandra Day. 

(’ll) 12 Ind Cas 58 (GO) : 36 Mad 131 (DB), Mira Mohideen v. Nallapericmal 
Pillai. (Although the word ‘Court* in S. 4 is not qualified by the adjective ‘proper* 
as it is in other parts of the Act, it would be unreasonable to take account of the 
closing and re opening of any other Court than that in which thesuit was rightly 
instituted.) 

(’19) 6 AIR 1919 Mad 845 (845, 846) : 47 Ind Cas 624 (DB), Ramalingamiyer v. 
Suhhaier. (Section 4 can be availed of only if the suit etc., is filed in the proper 
Court when the time for doing so has expired on a holiday.) 

(’21) 8 AIR 1921 Mad 654 (655) : 44 Mad 817 : 63 Ind Cas 924 (DB), Ummaihu v. 
Pathumma. (Court closed on the last day of limitation — Plaint presented in 
wrong Court on re-opening day —Plaint presented in proper Court subsequently — 
Suit time-barred.) 

(’23) 10 AIR 1923 Mad 114 (115, 116) : 69 I. C. 724 (DB), Govindasarni Padayachi 
V. Sami Padayachi. (Liberal construction of S. 4 cannot be taken, when to do 
so, would involve disregard of the words of the statute.) 

(’12) 14 I. C. 157 (158):36 IMad 4:S2 {DB)^ Seshagiri Bao v. Vajra V elayiidam Pillai. 
(’29) 16 AIR 1929 Lah 425 (426) : 116 Ind Cas 314 : 11 Lah 12 (DB), Dharman 
Ram Ladha Ram v. Ganga Ram. 

(’20) 7 AIR 1920 Lah 346 (347) : 55 Ind Cas 55, Banomal v. Banomal. 

2 . (’21) 8 AIR 1921 Bom 379 (380) : 45 Bom 443 : 59 Ind Cas 743 (DB), Basavan- 
appa V. Krishnadas Qoverdhandas. (Plaint returned for presentation to proper 

Court The plaintiff is entitled to take advantage of those days during which the 

first Court was closed for the vacation, and the calculation should be made in the 
same way as if the second Court had been closed for the vacation, 12 Ind Cas 58 
(DB) (Mad), Mira v. Nalla-perumal, Dissented from.) 

3 . (’35) 22 AIR 1935 P C 85 (88):155 Ind Cas 205:62 Ind App 80: 57 All 242 (PC). 

4 . (’44) 48 Cal W N 187 (189), Mtinsuf v. Abdul. (Suit filed on re-opening day in 
Court having no pecuniary jurisdiction — Plaint returned to be filed in proper 
Court— Plaintiff has no right to deduct period of vacation.) 

(’36) 41 Cal W N 956 (957) (DB). Anil Prokash Chatter jee v. Dhirendranath, 
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Where a party is entitled to file a suit or make an application Section 4 
in two Courts of concurrent jurisdiction and one of the Courts in Notes 13-1 3a 
which he wishes to file his suit or make an application is closed on the 
last day of limitation, the party is entitled to the benefit of this section 
notwithstanding that the other Court is open at that time.® 

Where the plaintiff has united several causes of action under 
O. 2, R. 3, Civil P. C. against the same defendant before a Court com- 
petent to try not necessarily those causes of action separately but the 
suit as a whole, the question of limitation under this section should be 
regarded with special reference to the jurisdiction of that Court to try 
the suit and not to the jurisdiction of the other Courts which might 
have been able to try those causes of action when split up had they 
been brouglit before them. 

Illustration. 

A brings one suit under 0. 2, R. 3, Civil P, C, in respect of two contracts in 
the Sub Judge’s Court, which is competent to try the suit as a whole, on the 
reopening day of that Court by taking advantage of the provisions of this section. 

A's suit in respect of the first contract could have been filed within limitation in 
the District Munsif's Court which had reopened earlier after the vacation. Ic 
was held that the whole suit was within limitation even though the claim in 
respect of the first contract would have been barred if the plaintiff had brought 
his suit in the District Munsif’s Court on such date.® 

13a. “Suit” meaning of. — See s. 3 N. 4. Where a suit includes 
several causes of action, the “CJourt” in which the suit is to be filed 
must be determined with the reference to the suit as a whole and not 
with reference to the individual causes of action — See Note 13. 

(*37) 24 AIR 1937 Lah 4G4 (465) ; 173 Ind Cas 740. Firm Bujamal Govindatyial v. 

Mukta Parshad. {What is necessary in view of the wording of S. 4, Limitation 
Act, is that the plaint must have been presented to the proper Court — Where, 
therefore, a plaintiff presents a plaint to a wrong Court of first instance, he is 
not entitled to any deduction on account of holidays under S. 4.) 

(’37) 24 AIR 1937 Nag 215 (216): 170 Ind Gas 798 : I L R (l937) Nag 217, Waman 
Rao V, Uinrao. (Period of limitation expiring during summer vacation — Suit 
instituted on opening day in Court of Sub Judge, First Glass — Plaint returned 
for presentation to proper Court — Suit instituted in the Court of Sub- Judge, 

Second Class, next day - Section 4 has no application as suit is not filed in proper 
Court on opening day— Suit he'd barred by time.) 

5. (’40) 27 AIR 1940 Mad 495 (496) : I L R (1940) Mad 684, SubbaRao v. Kandre- 
gula Narsiah. (District Munsif’s Court closed during vacation — Person having 
right to sue in that Court is entitled to benefit of S. 4 — Fact that Village 
^lunsif’s Court under Madras Village Courts Act has concurrent jurisdiction and 
is open during vacation does not deprive plaintiff of benefit of S. 4.) 

(’40) 27 AIR 1940 Cal 443 (444) : I L R (1940) 1 Cal 323 : 191 Ind Gas 52, Srilal 
Singhania v. Anant Lai. (Pronote executed at A but payable at B — On last date 
of limitation Court at A open but at B closed for vacation — Suit instituted at B 
on re-opening day — Suit held within time.) 

(*38) 25 AIR 1938 Bom 209 (209) : 175 Ind Cas 221, Veerappa Channappa v. 

Iratappa Malagi. (Decree transferred to Collector for execution — Limitation for 
application to set aside execution sale expiring on day when Civil Court was 
closed but Collector’s Court was open — Application made to Civil Court after it 
opened is in time — Order 21, R. 91A, C. P. C. (Bombay Amendment) does not 
compel him to apply to the Collector.) 

6. (’41) 28 AIR 1941 Mad 786 (788), Latchayya v. Seshayya. 
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Section 4 
Note 14 


14 “Suit, appeal or application may be instituted, pre- 
ferred or made. — Order 4, r. i, sub-rule (l) of the Civil Procedure 
Code provides : Every suit shall be instituted by presenting a plaint 
to the Court or such officer as it appoints in this behalf.” Order 41, 
Rule 1 sub-i'ule (l) of the same Code provides : **Every appeal shall be 
preferred in the form of a memorandum signed by the appellant or 
his pleader and p7*&sButed to the Coui't ov to such officev as it appoints 

in this behalf ” As regards proceedings other than suits and 

appeals, S. 141 of the same Code provides ; The procedure provided 
in this Code in regard to suits shall be followed, as far as it can be 
made applicable, in all proceedings in any Court of civil jurisdiction.” 
The explanation to section 3 of this Act also provides that a suit 

is instituted, in ordinary cases, when the plaint is presented to the 
proper officer. 

It follows from the above that a suit, appeal or application is 
instituted, preferred or made when it is presented to the proper 
officer.^ A proceeding presented to a wrong Court^ or to an officer who 
is not authorised to receive plaints^ is not a valid institution of such 
proceeding. But where according to the practice of the Court petitions 
are used to be thrown in a box kept for that purpose, the act of 
throwing an application into such box is a valid presentation.^ 

A proceeding presented on an insufficient stamp is not validly 
presented. But if the Court grants time to make good the deficiency 
and the deficiency is made good within that time, then under S. 149 
of the Civil Procedure Code, it shall have the same effect as if the full 
stamp had been paid in the first instance.® 

A memorandum of appeal must, under o. 41, R. i, sub-rule (i) of 
the Civil Procedure Code be accompanied by a copy of the decree 
appealed from and (unless the appellate Court dispenses therewith) 
of the judgment on which it is founded. A memorandum of appeal 
not so accompanied is not a valid appeal. (See Note 6 to s. 3.) 

An appeal otherwise properly presented will not be too late, 
simply because it was presented after the hour fixed by the Judge for 
the reception of papers ; for, a Judge is not empowered to assign by 
rule certain hours of the working day to certain kinds of business, so 
as to deprive a suitor of any portion of the period within which he is 
entitled by law to do a particular act.® 

Section 4 — Note 14 

1. (’27)14 AIR 1927 Bom 480 (481): 103 Ind Gas 540 : 51 Bom 848 (DB), 
Dharamsi Moratji Chemical Co., Ltd, v. Occhavlal Hargovandas. 

2. (*21) 8 AIR 1921 Ua.d 654 (655) : 44 Mad 817: 63 Ind Gas 924 (DB), Vmmathu 
V. Pathumma. 

3. (’69) 6 Bom H GR A G J 254 (256), Nandvallahh v, Alibhau (Plaint was presen- 
ted to a karkun left in charge of a Gourt during vacation.) 

(’23) 10 AIR 1923 Pat 150(151): 71 Ind Gas 426: 2 Pat 264, Anand Bam Branhans 
V. Ramgtilam Sahu. (Appeal presented to officer not authorized to receive papers.) 

4. (1900) 1900 Pun L R No. 133, Kaim Din v. Nihal Singh. 

5. (’10) 4 Ind Gas 503 (505, 606) : 32 Mad 305 (FB), Qavaranga Sahu v. Boto 
Krishna Patro, (Insufficiently stamped plaint is not void ah initio.) 

6. (*84) 1884 Pun Re No. 140, Shivdial v. Aladia. 
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15. *‘Day that the Court re-opens.” — “Day*’ here means 
the day on which the Court actually re-opens. Where the period of 
limitation proscribed for an application expired during the vacation 
and the Court re-opened on the 18th November 1903, but the application 
was made on the 19th November 1903, for that was, according to the 
rules of practice, the day for motions, it was held that the re-opening 
day was the day on which the Court actually re-opened, and not the 
first day after re-opening on which the Court in the ordinary course 
took motions.^ Where, however, the period of limitation prescribed for 
filing an application for the substitution of the heirs of a deceased 
appellant expired during Easter holidays and the office of the Court 
re-opened on 3rd April 1937 but the application was made on the 5th 
April 1937 which was the first date on which the Registrar was sitting, 
it was held that the application was within time as it had to be moved 
before the Registrar.^ 

16. Fact of the Court having been closed, whether 
should be mentioned in the pleading. — Where the period of 
limitation for a suit expired on a Gazetted holiday and the plaint was 
presented on the day the Court re-opened, it was held that it was not 
necessary for the plaint to state explicitly under O. 7, R. G of the Civil 
Procedure Code, that on the day on which the period of limitation 
expired, the Court was closed.^ 


17. Adjudication of debtor as insolvent on re-opening 
dsy — Effect. — Where limitation for a debt expires on a day on 
which the Court is closed and the debtor is adjudicated insolvent on 


the day on which the Court re-opens, the debt is one to which the 
debtor is subject” at the time of his adjudication, within the meaning 
of S. 46 (3) of the Presidency Towns Insolvency Act and is provable 
in the Insolvency Court. The reason is that the creditor could have 
sued for the debt on the re-opening day under this section.^ 

See also section 3 Note 30. 


Section 4 
Notes 15-17 


Section 4 — Note 15 

1. (’01) 31 Cal 150 (153) : 8 Cal W N 97, Hinga Dibee v. Munna Bibee. 

[See also (*48) 35 AIR 1948 Mad 521 (522) (DB), Jn re Thokkudiibivyanu 
Immaniyelu. (Limitation expiring during vacation — Court re opening on 5th 
July but no judicial work done— Review petition filed on 7th July on which 
judicial work is taken is barred.) 

2. (’37) 24 AIR 1937 Cal 454 (455) ; I L R (1937) 2 Cal 612 : 174 Ind Cas 1009 
(DB), Khirode Chandra v. Ramani Mohan. ((’37) 41 C W N 492, Be. K. F. Sinha 
V. Jdtindra Nath, followed.) 

Section 4 — Note 16 

1. (’20) 7 AIR 1920 Nag 200 (202) ; 16 Nag L R 198 : 56 Ind Cas 926, Tek Chand 
v. Mt. Patto. (Under S. 57 (9), Evidence Act, the Court is bound to take judicial 
notice of public holidays notified in the Official Gazette.) 

(’37) 24 AIR 1937 Pesh 41 (41) : 168 Ind Cas 384, Ghtilam Hussain v. Ghulam 
Sarioar. (Do.) 

Section 4 — Note 17 

1. (’32) 19 AIR 1932 Mad 287 (287) : 55 Mad 630 : 136 Ind Cas 822 (FB), Fatma 
Bi V. Nagoor Khan. 
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EXTENSION OF PEBIOD IN CERTAIN CASES 


Section 5 


5.* Any appeal or application for a review of judgment 


Extension of 
period in cer- 
tain cases. 


or for leave to appeal or any other application 
to which this section may be made applicable 
^Iby or under any enactment! for the time being in 


force may be admitted after the period limitation prescribed 


therefor, when the appellant or applicant satisfies the Court 


that he had sufficient cause for not preferring the appeal or 


making the application within such period. 


Explanation . — The fact that the appellant or applicant 
was misled by any order, practice or judgment of the High 
Court in ascertaining or computing the prescribed period of 
limitation may be sufficient cause within the meaning of this 
section. 

a. Siihsiittited by the Indian Limitation (Amendment) Act, 1922 (10 [X] of 
1922), S. 2, for ‘by any enactment or rule.* 


Synopsis 


1. History of the section. 

2. Scope of the section. 

3. Section applies to appeals and 

certain specified applications. 

4. Section applies only to matters 

for which limitation is prescri- 
bed by this Act. 

5. Applicability to cases arising 

under Court-fees Act. 

6. “Sufficient cause.’* 

7. Exercise of discretion, when 

sufficient cause shown — 
General principles. 


8. Reasonable diligence in prose- 

cution of proceeding. 

9. Existence of circumstances con- 

templated by section 14. 

10. Negligence of party. 

11. Negligence of party’s agent. 

12. Mistake of fact of party or his 

agent. 

13. Mistake of law of party or his 

agent. 

14. Amendment of decree. 

15. Illness of party. 

16. Minority, if sufficient cause. 


•Act of 1877 : S. 5, para. 2, and S. 5A. 

(2) Any appeal or application for a review of judgment may be admitted after 
Proviso as to ap- the period of limitation prescribed therefor, when the 
peals and applica- appellant or applicant satisfies the Court that he had sufii- 
iions for revieiv. cient cause for not presenting the appeal or making the 
application within such period. 

5A. Whenever it is shown to the satisfaction of the Court that an appeal or 
an application for a review of judgment was presented after the expiration of the 
period of limitation prescribed for such appeal or application owing to the appel- 
lant or applicant having been misled by an order, or practice, or judg- 
ment of the High Court of the Presidency, Province or District, such appeal or 
application, if otherwise in accordance with law, shall for all purposes be deemed 
by all Courts to have been presented within the period of limitation prescribed 
therefor. 

Act of 1871 : S. 5 (b). 

(b) Any appeal or application for a review of judgment may be admitted after 
Proviso as to ap- the period of limitation prescribed therefor, when the appel- 
peals and applica- lant or applicant satisfies the Court that he had sufficient 
lions for review, cause for not presenting the appeal or making the applica- 
tion within such period. 

Act of 1859. 

No corresponding provision. 
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17. Fraud. 

18. Poverty or want of funds. 

19. Subsequent decisions altering 

law. 

20. Imprisonment of party. 

21. Non-availability of court-fee 

stamps. 

22. Mistake of Court or its officers 

— Explanation. 

23. Discovery of fresh evidence. 

24. Party misled by declaration as 

to holidays. 

25. Party being a woman or a par- 

danasbin lady. 

26. Party being Government or body 

corporate. 

27. Importance of matter. 

27a. Public interests involved. 

28. Being engaged in important liti- 

gation. 

29. Application for leave to appeal 

in forma pauperis. 

30. Application in revision treated 

as appeal. 

30a. Appeal treated as revision. 

31. Two appeals against same decree 

— One decree copy filed. 

32. Failure of Court of Wards to 

file proceeding, if sufficient 
cause. 

Applicability to applications under Pro- 
vincial Insolvency Act. See Note 4. 

Applicability to cases under Companies 
Act, See Note 4. 

Applicability to criminal appeals. See 
Note 3. 

Applicability to special or local la»vs. 
See Note 4. 

Defective vakalatnama. See Note 12. 

Duty of appellant. See Notes 7, 8 and 
37. 

Duty of Court. See Note 7. 

Judgment not pronounced in open 
Court and notice of judgment not 
given. See Note 22. 

1. History of the section. 

Before the Act of 1859 — 


33. Delay in filing copy of first 

Court's judgment in second 
appeal, or the copy of the 
judgment in review. 

34. Unforeseen circumstances caus- 

ing delay. 

35. Other cases of delay. 

36. Admission ex parte — Right of 

other person to re-open it. 

37. Burden of proof. 

38. Exercise of discretion, when 

binding on appeal. 

39. Order under section 5, if open 

to revision. 

40. Question of exercising discretion, 

when arises. 

41. Order under section 5 must give 

reasons. 

42. Valuation of application under 

section 5. 

43. Formal application, if necessary. 

44. Order under section 5, if “judg- 

ment” within the meaning of 
the Letters Patent. 

45. Order under section 5, whether 

one “passed on appeal.” 

46. Section 5 and Madras High 

Court Original Side Rules, 
Rule 356. 

47. Appeal on behalf of or against 
dead person. 


Mistake or negligence of counsel or his 
clerk. See Notes 11, 12 and 13. 

Only admission —Not granting or allow- 
ing application or appeal. See Note 2. 

Proceedings in wrong Court through 
hoyia fide mistake. See Note 9. 

Reasonable diligence antecedent to cause 
for delay — SVhether party bound to 
show. See Note 8. 

Sudden accident. See Notes 8, 15 and 34. 

Sufficient cause — Question of law or 
fact. See Notes 6 and 38. 

Unsuccessful proceedings. See Note 9. 

Wrong proceedings in good faith and 
not in good faith. See Note 9. 


TOPIC INDICATOR 


There was a provision in Bengal Regulation, xxvi of 1814 , that a 
petition for review should be presented within three calendar 
months, provided that if the parties preferring the same should 
be able to show just and reasonable cause for not having preferred 
it within the time limited, such review should be allowed.^ 

Section 5 — Note 1 

1. See (1857-59) 7 Moo Ind App 283 (305) : 3 Suth W R 45 : 1 Suther 325 : 1 Sar 
645 (PC), Maharaja Moheshur Singh v. The Bengal Government. 


Section 5 
Note 1 


* 
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Aci of 1859 — 

Tlie Limitation Act of 1359 provided limitation only for suits and 
not for appeals or applications for review. But under the Code 
of Civil Procedure (Act viii of 1859) limitation was provided for 
such proceedings with a proviso that the Court may extend the 
period under certain circumstances. Section 333 of the Code 
provided as follows : 

Appeals shall be made in the form of a memorandum which shall be 
presented to the appellate Court within the period hereinafter specified, 
unless the appellant shall show sufficient cause to the satisfaction of the 
appellate Court for not having presented it within such limited period.” 

And section 377 provided as follows : 

"An application for review of judgment shall be made within ninety days 
from the date of the decree, unless the party preferring the same shall be 
able to show just and reasonable cause to the satisfaction of the Court for 
not having preferred such application within the limited period.”2 

Acts of 1871 and 1877 — 

The i^rovisions for limitation as to appeals and applications for 
review which occurred in the Code of Civil Procedure, 1859, were 
incorporated in these Acts, and S. 5 thereof corresponding to this 
section ran as follows : 

"Any appeal or application for a review of judgment may be admitted after 
the period of limitation prescribed therefor, when the appellant or appli- 
cant satisfies the Court that he had sufficient cause for not presenting the 
appeal or making the application within such period.” 

The section did not refer to applications for leave to appeal, and 
it was held that such applications could not be treated as “appeals*' 
within the meaning of that section.^ The section did not also contain 
any provision corresponding to the explanation in the present section. 
But in the year 1892 by the Amending Act vi of that year a new S. 5A 
was inserted, which corresponded to the present explanation. 

Act of 1908 — 

The section was enlarged so as to include within its scope, applica- 
tions for leave to appeal, and also any other application to which 
it may be made applicable “by any enactment or rule for the time 
being in force." The section was amended by Act X of 1922 by 
substituting the words “by or under any enactment" for the 
words “by any enactment or rule." 

2. See (*66) 2 Bom H C R 270 (274), Edalji Shaptirji v. Tulsidas Sundardas. 

3. (’79) 2 Mad 230 (231): 3 Ind Jur 452 (DB), Lakshmi v. Ananta Slianhaga, (In 
the Act it was intended to draw clear distinction between applications and 
appeals.) 

(’03j 30 Cal 790 (793): 8 Cal W'’ N 906, Safat Chandra Dey v. Brojeshivari Dassi, 
(’89) 12 All 79 (83) : 1890 All W N 25 (FB), Parbati v. Bhola, 

(*81) 1881 All W N 130 (130) (DB). Ganga Gir v. Balvant Gir. 

(’98) 1393 All W N 80 (80) (DB), In ihe matter of Anthoney Derridon. 

ISee also (’90) 12 All 461 (487) : 1890 All W N 149 (FB), Bechi v. Ahsamdlah. 

(*92) 15 All 14(19) : 1892 All W N 152 (DB), In re Sita Ram Kesho. (Leave to 
appeal to Privy Council.) 

(’06) 28 All 391 (393) : 1906 All W N 55 : 3 All L Jour 165 (DB), Shib Sufgh v. 
Oandarp Singh. (Do.) 

(’95) 19 Bom 301 (302) (DB), Moroha Ramchandra v. Ghanasham Nilkant, (Do.)] 
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2. Scope of the section. — The general rule is that every suit 
instituted, appeal preferred or application made after the period pre- 
scribed therefor by the first schedule shall be dismissed (S, 3). This 
section is one of the provisions to which the general rule is subject, 
and provides for the extension of time in the case of apiioals and 
certain specified applications under the circumstances referred to in it, 
namely, that the appellant or applicant, as the case may be, satisfies 
the Court that he had “sufficient cause” for not filing the proceeding 
within the period prescribed. 

But mere proof of the existence of sufficient cause for not filing 
the proceeding within the prescribed period does not, under the section 
ipso facto compel the Court to extend the time. The Court has a 
discretion to admit or refuse to admit the proceeding, even- if sufiicient 
cause is shown, as is made clear by the words “may be admitted.” In 
Brij Indar Singh v. Kanshi Bamt^ their Lordshiiis of the Privy 
Council quoted with api)roval the observations of Plowden, J., in 
Karm Baksh v. Daulat Rant^ to the following effect : 

*‘A11 that the section requires in express terms as a condition for the exercise 
of the discretionary power of admission of an appeal presented after time is 
sufficient cause for not presenting the appeal within the prescribed period. If such 
can be shown, the Court may in its discretion, which is, of course, a judicial and 
not an arbitrary discretion, admit the appeal.** 

The existence of sufficient cause for not filing the proceeding in 
time is thus a condition that must be satisfied befoi'e the Court 
can exercise its power of granting or refusing to grant the extension 
of time.^ If the condition is not satisfied, there is no room for the 
applicability of the power to excuse delay. Thus, where no cause has, 
at all, been shown, that is where no explanation has been given for 
filing the proceeding out of time, there arises no opportunity of con- 
sidering the sufficiency or otherwise of the reasons for that fact, and 
there can not be any room for the exercise of the discretion given by 
the section.^ If the condition is satisfied, then the Court gets a discre- 

Section 5 — Note 2 

1. {’17) 4 AIR 1917 P C 156 (158) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun Re 
No. 104 : 42 Ind Cas 43 (PC). 

2. (*88) 1888 Pun Re No. 183 (FB). 

3. (’51) 38 AIR 1951 Simla 170 (Prs 5, 6), Karora Singh v. Kariar Singh. (Delay 
not excused if appellant was negligent even if for one day in not filing appeal 
within limitation.) 

(’17) 4 AIR 1917 P C 156 (158) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun Re 
No. 104 : 42 Ind Cas 43 (PC), Brij Indar Singh v. Kanshi Ram. 

4. (’48) 1 Sau L R 19 (22), Garasia Sartanji Ma7i2ibhai v. Shah Leherchand 
Hanubhai. (Delay can be excused only for valid reasons however short delay 
might be (2 days.) ) 

(*14) 1 AIR 1914 All 521 (523) : 25 Ind Cas 30, Dewan v. Buddhu. 

(’20) 7 AIR 1920 Cal 207 (208) : 56 Ind Cas 551 (DB), Abdul Sheikh v. Md. Ayab. 

(’19) 6 AIR 1919 Cal 958 (959) : 47 Ind Cas 677 (DB), Prosunno Kumar Baidya 
V. Ram Chandra De. 

(’ll) 10 Ind Gas 210 (210) : 5 Sind L R 47 (DB), Topandas v. The Manager, 
Encumbered Estates, 

(’26) 12 AIR 1925 Oudh 371 (372) : 28 Oudh Cas 378 : 86 Ind Cas 270, Mumtaz 
AH V. Ugraj Singh, 
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tionary ]X)wer to grant or refuse the prayer for extension oE time.^ 
It may in its discretion refuse to extend the time even though there 
may be sufficient cause for the delay.® The extension of time is thus 
a matter of concession or indulgence to the applicant and cannot be 
claimed by him as a matter of absolute right? The principles guiding 


(*33) 20 AIR 1933 Pat 134 (135) : 142 Ind Gas 599, Munshi v. Bansfopan. 

(’30) 17 AIR 1930 Cal 422 (424) : 57 Cal 148 : 124 Ind Cas 817 (DB), Janakinath 
Singh v. Nifodbaran Ray, 

(’25) 12 AIR 1925 Cal 735 (736) : 52 Cal 342 : 89 Ind Cas 277 (DB), Kamruddin 
Hyder v. M. N, Mitter, 

(’69) 11 Suth W R 22 (22) : 5 Beng L R A C 318 (Note) (DB), Mahomed Qazee 
Choiodhury v. Doollub Bebse. (9 Suth W R 181 (FB), Shama Chzirnv. Bindabun 
Chiindevt followed.) 

(’77) 1877 Bom P J 188 (188), Damodharrav v. Krishnarav, (2 Ind App 58 
followed.) 

(’74) 2 Ind App 58 (68, 69) : 14 Beng L R 373 : 3 Sar 437 (PC), Luchmun Singh 
V. Shunshere Singh, (8 Suth W R 184 (SB), Qtinganarain v. Oofiomoonee, appro- 
ved.) 

(1864) 1864 Suth W R (Gap) 287 (287) (DB), Gossie Doss v. Narain Das. 

(1864) 1864 Suth W R (Gap) 91 (92) (DB), Kasheenath Roy v. Liuikeenarain, 

(’75) 24 Suth W R 294 (294) (DB), Goxlt Pershad v. Anjub AH, 

(’72) 18 Suth W R 286 (286) (DB), Sreenath Choudhry v. Kritato Moyee 

(’72) 17 Suth W R 230 (231) (DB), Jhubhoo Sahoo v. Mt, Jusoda Kooer. 

(’70) 13 Suth W R 33 (33) (DB), AH v. Woolf lUoonissa. 

(’12) 17 Ind Cas 99 (100) (Cal) (DB), Hem Chandra Bahshi v. Jadab Chandra. 

(’69) 12 Suth W R 94 (95) (DB), Kristo Gobind Joardar v. Jugobundhoo Sircar. 
(Admission without reference to sufficient cause for delay is without jurisdiction.) 

(’84) 1884 All W N 330 (33l) (DB), Kuber Singh v. FaJe/i Singh. 

(’76) 1876 Pun Re No, 114, Hyat v. Rahim-nd-din. 

(’76) 1876 Pun Re No. 101 (FB), Mt. Fatto v. Lashkar Khan. 
iSee also (’69) 11 Suth W R 130 (131) : 2 Beng App 35 (DB), Omra Niishyo v. 

Gtigun Sootur. 

(’25) 12 AIR 1925 Mad 709 (709): 88 Ind Cas 278 (DB), Janakiramayga v. 


Brahmayya. 

(’31) 18 AIR 1931 Nag 101 (101, 102) : 122 Ind Cas 257, Mahadya v. Emperor. 
(No cause for delay was even alleged.) 

(’17) 4 AIR 1917 Lah 436 (437) : 41 Ind Cas 918 : 1917 Pun Re No. 67, Dhanpat 
Mai. V. Mela Mai. (Copy of judgment filed after expiry of limitation )] 

5. (’42) 29 AIR 1942 Oudh 339 (340) : 199 Ind Cas 801 (DB), Lakshmi Narain v. 
Satgurnath. (Where the order appealed against was passed several years ago, 
the Court should be reluctant to grant the necessary extension except on very 
strong grounds.) 

(’38) 25 AIR 1938 Bom 408 (409) : ILR (1938) Bom 704 : 177 Ind Cas 734 (DB), 
3/ aria F, Almeida v. Ramchandra Saniuram. 

(’38) 25 AIR 1938 Pat 413 (421) : 17 Pat 507 : 177 Ind Gas 564 (DB), Nrisingha 

Charan Nandy v. Trigunand. 

(’24) 11 AIR 1924 Bom 399 (404) : 48 Bom 442 : 80 Ind Cas 862 (SB), Nagindas 
Motilal V. Nilaji Moroba. 

(’17) 4 AIR 1917 Low Bur 74 (76) : 8 Low Bur Rul 566 : 37 Ind Gas 815 (DB), Ma 


27 Ind Gas 829 


3/ai Gale v. Mating Tun Win. 

\_See (’15) 2 AIR 1915 Low Bur 145 (146) : 8 Low Bur Rul 146 : 

{DB),Mg.TunU.v.PalaniappaChetty.'\ ^ ^ /wd\ sr/ 

6. (’35) 22 AIR 1935 All 620 (624) : 57 All 983 : 157 Ind Cas 347 (FB). Mt. 

Shamzadi Begum v. Alakh Nath. 

iSee also (’17) 4 AIR 1917 P G 156 (158) : 45 Gal 94 : 44 Ind App 218 : 1917 Pun 

Be No. 104 : 42 Ind Cas 43 (PC), Brij Indar Singh v. .. 

7 . (’35) 22 AIR 1935 All 620 (624) : 57 All 983: 157 I.C. 347 (FB), Mt. Shamzad% 


Begum v. Alakh Nath. 


* 
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the exercise of this indulgence or discretion are discussed in the 
subsequent Notes. 

The section deals only -with the admission of appeals and appli- 
cations after time. But to admit an appeal or application is not to 
grant or allow the appeal or application in favour of the appellant or 
applicant.® To admit the proceeding is merely to entertain it and not 
dismiss it has barred by limitation. It has been held by the Lahore 
High Court that this section only applies to the original institution 
of an appeal and not to the addition of parties to an appeal already 
instituted and that when a person is sought to be added as a party to 
an appeal after the period of limitation for an appeal against him has 
expired, this section cannot be made use of to excuse the delay. 

The Allahabad High Court has held that the Court has jurisdic- 
tion under this section to grant permisssion to the appellant to make 
the necessary amendments for correcting the valuation of appeal and 
to make good the deficiency in court-fee even after the time for filing 
an appeal against the decree has expired. 

3, Section applies to appeals and certain specified appli- 
cations. — The section applies only to — 

1. Appeals, 

2. Application for review of judgment, 

3. Application for leave to appeal, 

4. Any other application to which this section is made 

applicable by or under any enactment for the time 
being in force. 

An application not falling within the above classes cannot be 
entertained after the period prescribed therefor. See the cases cited 
below. ^ 

( 19) 6 AIR 1919 Cal 958 (959): 47 I. C. 677, Prosunno Kumar v. Pam Oiandra. 

8. (1857-59) 7 Moo Ind Ai^p 283 (305, 306) : 9 Suth W R 45 : 1 Suther 325 : 1 Sar 
645 (PC), Maharajah Moheshur Siugh v. The Bengal Government, 

9 . (’44) 31 AIR 1944 Lah 76 (86) : ILR (1945) Lah 18 : 213 Ind Cas 278 (FB). 
Lahhu Rani v. Ram Partab. (Court moved to add respondent under C. P. C., 
O. 41, R. 20. This does not amount to preferring an appeal— S. 5 does not apply 
—AIR 1941 Lah 402 : ILR (1942) Lah 603, Shanti Lai v. Hira Lai, Over- 
ruled.) 

(’40) 27 AIR 1940 Lah 314 (315) : 190 Ind Cas 332, Shangara Singh v. Ima77i 
Din. (Following AIR 1938 Lah 35 (DB), Hayai v. Mtitalli,) 

10. ('£0) ILR (1950) All 86 (90) (DB), Gajadhar Misra v. Ram Bux, 

Section 5 — Note 3 

1« Does not apply to — 

Suits, 

(*25) 12 AIB 1925 Oudh 369 (369) : 87 Ind Cas 17. Ram Phef v. Ajndhia. (Pie- 
emption suit.) 

(*34) 21 AIR 1934 Nag 145 (146):30 Nag L R 294:149 Ind Cas 956, Model Mills, 
Nagpur Ltd. v. Hiralal Ramgopal. (Suit for damages for breach of contract — 
Time between return of plaint and its presentation to proper Court prayed to be 
excluded — Held section inapplicable.) 

6 AIR 1919 Lah 25 (26) : 52 Ind Cas 587 : 1919 Pun Re No. 86 (DB), Mt, 
Hussain Bibi v. Hakim, (Pre-emption suit— One of several vendees dying before 
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institution of suit — Legal representative brouglit on record after limitation — . 
Section held inapplicable.) 

Ayplication under Order 9, Rule 4, C. P, C, 

(’29) 16 AIR 1929 All 127 (128) : 51 All 487 : 113 Ind Cas 767, Kali Prasad 
Tewari v. Parmeshivar Prasad Marwari. 

(*28) 15 AIR 1928 Mad 556 (557) : 110 Ind Cos 47, V^eerayya v. Sreesalatn, 

(’33) 20 AIR 1933 Pat 557 (558) : 147 Ind Cas 179, E. C. D'Cruz v. Mrs. L. T. 
Pitts. 

AppUcaiPn under O. 9, R. 9. C. P. C., (except in Bombay). 

(’50) 37 AIR 1950 Cal 217 (Pr 33), Debendra Nath v. Satyabala Dasi. (AIR 1931 
Cal 319, Madhoravi v. Tap'to Ruhhaniy Rel. on.) 

( 48) 35 AIR 1948 Mad 480 (490), Gliinnappa v. Deenadayalu. (Court has no 
inherent power to extend time in such cases.) 

(’47) 34 AIR 1947 Mad 153 (154) (DB), Samankatha v. James. 

(’31) 18 AIR 1931 Cal 319 (320) : 129 Ind Cas 778, Madha Bam v. Mt. Tupoo 
Ruhhani. 

(’02) 1902 Pun Re No. 83, Sahib Ditta v, Roda. 

\_See (’79) 1879 Pun Re No. 141, Mahi v. Jiioan'] 

Application under Order 9, Rule I3y C, P. C. 

(’43) 1943 All L W 517, Sidh Nath v. Ganga Prasad. 

(’20) 7 AIR 1920 Lah 261 (261) : 57 Ind Cas 15, Mt. Bal Devi v, Amar Nath. 

(’27) 14 AIR 1927 Lah 342 (343) : 100 lad Gas 936, Pal Singh v, Rarnam Singh. 
(’22) 9 AIR 1922 Lah 266 (266) : 66 lad Cas 270, Khairati v. Umar Din. 

(’23) 10 AIR 1923 All 319 (320) : 45 All 332 : 84 Ind Cas 538, S. T. Oadre v. 
Brijnandan Saran. 

(’16) 3 AIR 1916 Cal 651 (652): 29 Ind Cas 476 (DB), Tara Sankar v. Nasaruddi. 
(’33) 20 AIR 1933 Rang 110 (111) : 144 Ind Cas 930, Ramanathan Chettiar v. 
Baldeo Singh. 

(’10) 6 Ind Cas 901 (902) (Bom), Abdool Hoosein v. Esmailji Abdool Hossein. 

(’10) 8 Ind Cas. 616 (918) (Bom), Shavaksha Rattonji v. Hugh Hogarth. 

(’25) 12 AIR 1925 Rang 187 (188) : 2 Rang 655 : 85 Ind Cas 324, Ma Naw y. 
Somasundaram. 

(’35) 22 AIR 1935 Rang 466 (471) : 13 Rang 595 ; 159 Ind Cas 945 (DB), K. P. 

Ij. S. S. Chettiar y. Official Receiver, Ramnad. 

(’25) 12 AIR 1925 Oudh 446 (446):89 Ind Gas 482, Mt, Sitaba v, Mala Din. 

See aho Article 164 Note 9. 

Application for execution. 

(’41) 28 AIR 1941 Rang 56 (57) : 1940 Rang L R 725 ; 193 Ind Cas 318 (DB), 
Suhramanian Chettiar v. L. N. Chettiar Firm. 

(’32) 19 AIR 1932 All 601 (602) ; 138 Ind Cas 692 (DB), Sukhnandan Singh y. 
Mt. Ramdeyi Kunxvar. 

(’26) 13 AIR 1926 All 346 (345) : 93 I. C. 292, Ram Raj Dassundhi v. Umraji. 

(*18) 5 AIR 1918 All 401 (402) : 45 Ind Cas 531, S^lndar Lai v. Banarasi Das, 

(’14) 1 AIR 1914 Cal 691 (691):23 Ind Gas 240 (DB), Shekambari v. Bam Kumar. 
(■17) 4 AIR 1917 Pat 132 (132, 133):44 Ind Cas 570 (DB), Midnapore Zamindari 
Co. y. Deputy Commissioner of Manblntm. 

Application to set aside execution sale. 

(’39) 26 AIR 1939 Cal 310 (311) : ILR (1939) 1 Cal 452 : 184 Ind Gas 453, Amal 
Chandra v. Ram Swarup, 

(*19) 6 AIR 1919 Lah 422 (422) : 50 Ind Cas 610, Asa Nand v, Jhangi Ram, 

(’19) 6 AIR 1919 Lah 152 (154):61 I. C. 447, Bashi Ram v. Hassan Muhammad, 
(’34) 21 AIR 1934 All 314 (314):151 Ind Cas 244 (DB), Narotam Das v. Bhagwan. 
(’25) 12 AIR 1925 Oudh 411 (412):87 Ind Cas 722, Ram Autar v. Sheo Piary Lai, 
(’34) 21 AIR 1934 Pesh 25 (26):148 1. C. 1082, Bhag Chand v. Mt. Najab Sultati, 
(’26) 92 Ind Cas 839 (839) (Lah), Umrao Singh y. Beni Pershad Mehr Chand. 
Application under O. 21, R. 2, C. P, C, 

(’39) 26 AIR 1939 Mad 163 (164) : 180 Ind Cas 437, Kailasa Padayachi v. 
Denappa Kachirayar, 
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Application for leave to appeal : 

The words "leave to appeal'’ are wide enough to include leave 
to appeal as a pauper.^ The contrary view^ is» it is submitted, not 

Application under O. 21^ E. 95, C. P. C, 

(’82) 19 AIR 1932 Cal 75 (76) : 13l Ind Cas 1188 (DB), Anarjan Bihi v. Chandra- 
tHUni «S?ia/ia. {Reversed on another point in Chandramani v. Anarjan Bibi 
AIR 1934 P C 134 (PC).) 

See also Article 180, Note 5. 

Application to bring legal representative on record. 

(*22) 9 AIR 1922 Lab 131 (131) : 65 Ind Cas 121 (DB), Shah Muhammad v. 
Choudhri Karam Ilahi. 

(’14) 1 AIR 1914 All 94 (95) : 36 All 243 : 25 Ind- Cas 48 (DB), o/ 

State V. Jaicahir Lai. 

See also Article 177, Note 7. 

Application under O. 47, E. 20, C. P. C. 

(’38) 25 AIR 1938 Lah 35 ^37) : I L R (1937) Lab 746 : 175 Ind Cas 819 (DB), 
Hayat v. Mutalli. 

Application under O. 41, E. 21, C. P. C. 

(’44) 31 AIR 1944 Mad 571 (572):218 Ind Cas 451 (DB), Sxtaramiah v. Sarvayya, 
(Court has no inherent power to excuse delay in such cases.) 

Application for final decree. 

(’46) 33 AIR 1946 Mad 381 (382) : I L R (1946) iMad 889 : 226 Ind Cas 153 (DB), 
Eamakotayya v. Sitharamaswafni. (Application for final decree under 0 34 
R. 5, Civil P. C.) 

(’35) 22 AIR 1935 P C 85 (88) : 155 Ind Cas 205 : 62 Ind App 80 : 57 All 242 
(PC), Maqbul Ahmad v. Onkar Pratah Narain Singh. (Execution of preliminary 
decree in mortgage suit dismissed — Subsequent application for final decree for 
sale — Execution period cannot be excluded.) 

Application for leave to defend summary suit, 

(1900) 5 Cal W N 259 (262), Quazie Mahumdar Rohman v. Sarat Chandra Dutt, 
Application governed by Article 168, Lijnitation Act. 

(’50) 37 AIR 1950 East Punj 255 (Pr 3) (LB), Ar Jan Singh y. Md. Husain. 

(Section does not govern applications under O. 41, R. 19, Civil P. C ) 

(’43) 30 AIR 1943 Sind 132 (133, 134) : ILR (1943) Kar 409 : 209 Ind Cas 326 
(DB), Md. Shah y.- AbdulJabar. (Section 5 does not apply to application under 
O. 41, R. 19, G. P. C. — Court has no inherent power in the matter.) 

(’33) 20 AIR 1933 Rang 96 (98):142 I. 0. 185 (DB), Ma Sein v. S. T. E. M. Firms 
(*25) 91 Ind Cas 168 (169) (Lah) (DB), Devi Das v. Ajiant Bam. (Court cannot 
exercise its inherent powers as that would be tantamount to overriding express 
statutory provisions,) 

(’89) 1889 All W N 151 (151) (DB), Bhundar Tewari v. Thaktir Tewari, 
Application to set aside atoard. 

( 14) 1 AIR 1914 Cal (23 (724) : 17 Ind Cas 7 (DB), Surya Narain v. Banwari. 
(’27) 14 AIR 1927 Lah 273 (273) : 8 Lah 274 : 100 Ind Cas 955, Devi Ditta v, 
Babu Ram. 

Application under Schedule II, Paragraph 20, C. P. C. 

(’15) 2 AIR 1915 All 369 (371) : 38 All 85 ; 31 Ind Cas 899 (DB), Bam Ugrah 
Pande y. Achraj Nath Pande. 

2. (’61) 38 AIR 1951 Sau 12 (Pr 3) : 3 Sau L R 220, Ahmed Arabi v. Osvia>i Isa 
(’42) 29 AIR 1942 Oudh 240 (242) : 17 Luck 628 : 199 Ind Cas 614, Ram Dulari 

V. Alian Bibi. (AIR 1928 All 499, Foil.) 

(’28) 15 AIR 1928 All 499 (499):111 Ind Cas 655 (DB), Ram Charan v. Banshidar. 

^ ^ 1915 All 310 (DB), Qati v. Rachla Kunxoaf^ distinguished.) 

3. (’40) 186 Ind Cas 161 (161) ; 15 Luck 390 (DB), Ram Pheran v, Sri Ram. 

nl’Jt ^2°’ Sabuddin v. Pundlilc. (Following 

( 03) 30 Cal 790, Sarat Chandra v. Brojeshwari, which was decided under the 
old Act. [ In view of amended section this decision cannot be supported.) 
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correct as it seems to unduly curtail the meaning of the words **leave 
to appeal, (See also Note 29). The section applies to an application 
for leave to appeal under s. 449 (c) of the Criminal Procedure Code.^ 

''Any other application to which in force" : 

The following are examples of applications to which this section 
has been made applicable by other enactments : 



2 . 

3. 

4. 




Application under o, 9 R. 4, Civil Procedure Code, in Bombay. 

Application under o. 9 R. 13, Civil Procedure Code, in Bombay, 
Madras® and Nagpur. 


Application under O. 9 R. 9, Civil Procedure Code, in Bombay.® 
Application under o. 22 R, 9, Civil Procedure Code.^ (See O. 22, 

R. 9, sub-r. (3).) 

Application under s. 10 (l). Indian Soldiers (Litigation) Act, 
1925, by virtue of S. 10 (2) of that Act. 


Application under s. 7 (l), Merchant Sea 
1946, by virtue of S. 7 (2) of that Act. 




en (Litigation) Act, 


4. (’27) 14 AIR 1927 Cal 307 (309) : 54 Cal 52 : 101 Ind Cas 657 (DB), Gallagher 
V, Emperor, 

5. ( 17) 4 AIR 1917 IMad 957 (957) ; 32 In.d Cas 976, ScTtnimalax Gouyidaii v. 
Palani Goundan, 

(’25) 12 AIR 1925 Mad 14 (17) : 80 Ind Cas 877 : 47 Mad 824 (FB), Krishnama- 
chariar v. Si'i Pengammal, 

(*22) 9 AIR 1922 Mad 186 (187) : 45 Mad 628 : 66 Ind Cas 104 (DB), Sudalai- 
muthxi Ktidumhan v. Audi Reddiar, (Full amount of decree not paid within 
time— Court can excuse delay.) 

See also Article 164 Note 9. 

6. (’29) 16 AIR 1929 Bom 262 (263, 264) : 53 Bom 453 ; 122 Ind Cas 76 (DB). 
Pandarinath Kikalal v, Thakoredas ShanJcardas. 

7. (’40) 1940 All W R (CC) 120 (120), Bhagioan Din v. Muru. 

(’39) 26 AIR 1939 All 717 (718, 719) : ILR (1939) All 892 : 185 Ind Cas 402 (DB), 
Gokaran Singh v. Brij Blmkan Singh. 

(’39) 26 AIR 1939 Cal 310 (311) : I L R (1939) 1 Cal 452 : 184 Ind Cas 453, Amal 
Chandra v. Rain Sivarup. 

(’20) 7 AIR 1920 All 284 (285) : 42 All 540 : 59 Ind Cas 903, Lachmi Narain v. 
Muhammad Yusuf. (C. P. Code, V of 1908, O. 22, R. 9 (3) — Scope of sub-r. (3) 
is wider than this section.) 

(’32) 19 AIR 1932 All 459 (460) : 54 All 280 : 135 Ind Cas 159 (DB), Lakshmi 
Chand v. Behari Lai. (Ignorance of death of the party in absence of negligence 
is sufficient cause.) 

(*32) 19 AIR 1932 All 698 (699) : 143 Ind Cas 35 (DB), Badti Nath v. Raja Ram. 

(*28) 15 AIR 1928 Mad 404 (408) : 108 Ind Cas 288, Ramachandran v. Sahapathy 
Mudaliar. (Abatement of suit by minor through next friend, his mother — Suit 
conducted by aged father of next friend — Ignorance of law pleaded as excuse — 
Delay was excused.) 

(*22) 9 AIR 1922 Cal 335 (336) : 49 Cal 62 : 67 Ind Cas 917 (DB), Sarat Chandra 
Sarkar v. Maihar Stone d Lime Co, Ltd, 

(’35) 22 AIR 1935 Lah 443 (444), Budhu Ram v. AH Shah. 

(*21) 8 AIR 1921 iMad 650 (651) : 62 I. 0. 795 (DB), Vaithinaiha Iyer v. Qovinda- 
sxvamy Odayar. (Pleader’s mistake may be sufficient cause to excuse delay.) 

(’25) 91 Ind Cas 560 (561) (Oudh), Muhammad Mohsin v. Muhammad Abid. 

(’38) 25 AIR 1938 Bom 6 (9) : I L R (1938) Bom 64 : 172 Ind Cas 919, Khodadad 
Mundegar v, Bai Jerhai* 
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4. Section applies only to matters for which limitation 
is prescribed by this Act. — Section 29 shows that this section 
does not apply to periods of limitation prescribed by any special or 
local law different from that proscribed by this Act. Thus, it has been 
held that this section cannot be applied for the purpose of extending 
time for applications under s. 18 of the Eangoon Eent Aat,* or under 
the Eegistration Act,^ or under s. 17 of the Press Act of 1910,^ or under 
S. 108 of the Oudh Eent Act,* or under the Burma Courts Act,'’ or under 
the Martial Law Ordinance, i of 1922.*’ Similarly, the period of limita- 
tion prescribed by the rules of the High Court for Letters Patent 
appeals cannot be extended by applying the provisions of this section 

if there is no power under the said rules to extend it.^ See also the 
undermentioned cases.® 


Section 5 — Note 4 

(’24) 11 AIR 1924 Rang 377 (377) ; 84 I. C. 284 (DB). F. Mires v. R. R. Khan 
(Application to Small Cause Court under S. 18 of Rangoon Rent Act is not appeal.) 

2. (’38) 42 C W N 1174 (1177), Mafizur Rahman v. Jamila Khatnn, 

(’06) 5 Cal L Jour 188 (191), Baban Sahai v. Uiidit Narain» 

3« f 14) 1 AIR 1914 Lah 8 (9) : 1914 Pun Re Cr No. 16 : 22 Ind Cas 1006 (SB) 

Abdnl Haq v. Emperor. (Even if Court holds that sufficient cause for delay is 
established.) 

4. (’01) 4 Oudh Cas 182 (188) (DB), Raghubar Dayal v. Sheo Charaa, 

5. (’72-92) 1872-92 Low Bur Rul 338 (340), M. Ramasamy Pillai v. E. Mannel, 

6 . (’2.3) 10 AIR 1923 Mad 95 (95):71 I. C. 217 (DB), In reMittoor Moideen Hajee. 

7. (’49) 36 AIR 1949 East Punj 299 (300, 301), Ilarbans Singh v. Karam Chand 
(Letters Patent appeal under Cl. 10, Letters Patent (Lah) filed beyond limita- 
tion — Relevant provision for extending limitation is R. 4 of East Punjab High 

Court Rules and Orders Vol. V, Chap. 1-A -Section 5, Limitation Act, cannot be 
invoked.) 

(’28) 15 AIR 1928 All 708 (708):50 All 865:110 Ind Cas 719, Baijnath v. Doolarei, 
ITajjam. 

[See also (’17) 4 AIR 1917 Cal 494 (495): 34 Ind Cas 584 (DB), Adwaiti/a Charan 
Chowdhuri v. Sorajrayijan Choudhury. (The High Court extended the time 
having regard to the unusual circumstances of the case.)] 

8« ( oO) 18 ITR (2 (/4) (All) (DB), Haji Mahboob v. Commissioner of Income-tax, 

U. P. (Section does not apply to application under S. 66 (1), Income-tax Act.) 

(’47) 1947 Pat W N 23 (23), Udit Chotidhxiry v. Sri Kumar. (Section 5 has no 

application to cases of Revenue sales under the Bengal Land Revenue Sales Act 
and appeals arising therefrom.) 

(’41) 28 AIR 1941 All 207 (208) ; I L R (1941) All 356 : 194 Ind Cas 404 (DB), 
Chheda Lai v. Officer Commanding Station Meerut Cantonment. (Section 5 does 
not apply to appeal under S. 29, Cantonments (House Accommodation) Act, 1923.) 
(’18) 5 AIR 1918 Had 213 (2]0, 218) : 41 Mad 169:44 Ind Cas 805 (FB), Lingayija 

V. Chinnarayana. (The general provisions of the Limitation Act including S. 5 
are not applicable to petitions under the Provincial Insolvency Act of 1907.) 

(’27) 14 AIR 1927 Pat 333 (334) : 103 Ind Cas 295, Kristo Singh Sardar v. Secre- 
tary of State. (Not applicable to proceedings under Land Acquisition Act ) 

(’33) 20 AIR 1933 Cal 132 (133) : 60 Cal 618 : 142 L C. 280 (DB), Manmathanath 
V. Emperor. (Does not apply to Bengal Emergency Powers Ordinance of 1931.1 
( 36) 23 AIR 1936 Cal 388 (388) : 166 Ind Cas 493, Gajetidra Nath Mandal v. 
Kunja Bihari Mistri. (Does not apply to application under Bengal Tenancy A.ct 
VIII of 1885, S. 26F.) 

(’36) 23 AIR 1936 Cal 343 (346) : 63 Cal 1079 : 166 1. C. 641, Gadadhar Sarkhel 
V. Gopal Chandra Das. (Do ^Obiter.) 

3.Lim.l2. 
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But, though by virtue of the Limitation Act itself this section 
does not apply to special or local laws, such special or local laws may 
expressly or by necessary implication make this section^applicable to 
applications under those laws. Thus, S. 5 has been made applicable to 
appeals and applications under S. 78 of the Provincial Insolvency Act.® 
It may be noted that an insolvency petition is not an “application” for 
the purpose of extending time under s. 5 as provide! by s. 78.^'^ 
Section 5 has been held to apply by implication to cases arising under 
the Indian Companies Act.^^ 

This section has been held to apply to an appeal filed under 
S. 25A, Madras Agriculturists’ Relief Act, 1938,^'^ or to an appeal under 
S. 3, Calcutta Improvement (Appeals) Act, 1911.^^ 

(’33) 20 AIR 1933 Cal 124 (125, 126) : 60 Cal 571 : 143 Ind Cas 802 (DB), Nil 
Ilatan Ganguli v. Emperor. (Does not apply to Ordinance II of 1932.) 

(’26) 13 AIR 1926 Mad 657 (658) : 49 Mad 419 ; 93 I. C. 341 (DB), Ahmed Koya 
V, Ais(X77im(i. (riie Limitation Act does not apply to periods prescribed by the 
Laccadive Islands and Minicoy Regulation I of 1912.) 

(’37) 24 AIR 1937 Lab 876 (876) ; I L R (1938) Lah 229 : 176 Ind Cas 171 (DB), 
^Merchants Mohini Elour 3/iZZs Ltd, v. Commissioner of Income-tax. (Does not 
apply to applications under S. 66, Income-tax Act.) 

9. (’39) 26 AIR 1939 Cal 310 (311) : I L R (1939) 1 Cal 452 : 184 I, C. 453, Amal 
Chandra v. Rain Sxvarup, 

(’34) 21 AIR 1934 Lah 33 (34) : 149 I, C. 935, Mangat Rai v. Lala Mohaji Lai, 

(’24) 11 AIR 1924 Mad 400 (400) : 80 I, C. 376, KartUhian Chettiar v. Raman 
Chetty, 

(’24) 11 AIR 1924 Mad 345 (346) : 47 Mad 673 : 79 Ind Cas 395 (DB), Anantha- 
narayana Iyer v. Ramasxibba Iyer. 

(’37) 24 AIR 1937 Rang 283 (283, 284) : 172 Ind Cas 253 (DB). U Tha Ynn v. 
Messrs. Sobhraj & Sons. 

[See (’46) 1946 Rang L R 270 (276) (DB), A. R. O. V. R. Chettyar v. Thena7nmai 
Achi. (Application under S. 68, Burma Insolvency Act (V of 19201 — Section 5 
applies.)] 

10. (’48) 35 AIR 1948 Nag 385 (387) : I L R (1948) Nag 523, Chintaman v. Ram- 
gopal. (Three months’ period prescribed by S. 9 (1) (c). Provincial Insolvency Act 
is not period of limitation but a condition precedent to filing of insolvency peti- 
tion — Delay in filing petition cannot be condoned under Ss. 5 and 14, Limita- 
tion Act — Section 78 (1), Provincial Insolvency Act contemplates application — 
Section 9 (1) (c), Provincial Insolvency Act, contemplates “petition” and not 
application.) 

(’32) 19 AIR 1932 Mad 112 (114) : 135 Ind Cas 613, Vaithinafha Aiyer v. VaithU 
natha Aiyar. 

(’28) 15 AIR 1928 Sind 177 (178) : 112 Ind Cas 646 (DB), Bulomal Variomal v. 
Sumar Khan. 

(’32) 19 AIR 1932 Mad 352 (356) : 55 Mad 766 : 137 Ind Cas 740 (DB), Oayigjee 
Premjee cC' Co. v, O, L. K. K. N. Firm, Colombo. 

(’23) 10 AIR 1923 Mad 462 (463) : 72 Ind Cas 488 (DB), Aiyapparaju v. Veyikafa- 
hrishyiayya. 

[See also (’30) 17 AIR 1930 Lah 417 (418) ; 127 I. C. 215 (DB), Hazara Singh v. 
Data Rmn. (Doubting.)] 

It. (’29) 16 AIR 1929 Nag 185 (189) : 116 Ind Cas 427 (DB), Kaiodu v. Berar 
Ginyiing Co. Ltd., Akot. 

12. (’46) 33 AIR 1946 Mad 351 (^b2) (LB^Venkatraynayya v. Venkata Sythhayya. 
(Section 29(2), Limitation Act, does not apply to such appeal so as to exclude the 
pro%’isions of this section inasmuch as the period prescribed therefor is not 
different from the one prescribed by Sch. 1, Limitation Act.) 

13. (’50) 37 AIR 1950 Cal 356 (Pr 20) (DB), Province of Bengal v. Amulya Dhoyi. 
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As to the applicability of the Limitation Act to arbitration 
proceedings, see S. 3 Note 27. 

5. Applicability to cases arising under Court-fees Act 

This section has no application to cases under the Court-fees Act, 1870, 
under which a review application presented on or after the ninetieth 
day of the judgment must be stamped with the full court-fee leviable 
on the plaint. Thus, where a review application is filed on the ninetieth 
day because the eight yninth day was a holiday, full stamp cannot be 
excused by any reference to section 5.^ 


6. Sufficient cause.” — As has been seen in Note 2, the 
existence of sufficient cause is a condition precedent for the exercise 
of the discretion under this section. The expression ‘‘sufficient cause” 
is not defined but it has been held that it must mean a cause 
which is beyond the control of the party invoking the aid of the 
section} A cause for delay which, by duo care and attention, the 
party could have avoided cannot be a ‘‘sufficient cause. The test, 
therefore, whether or not a cause is sufficient is to see whether 
it could have been avoided by the party by the exercise of due care 
and attention: in other words, whether it is a bona fide cause, inas- 
much as nothing shall be deemed to be done bona fide or in good 
faith which is not done with due care and attention.* Subject to°tho 
above test, the words “sufficient cause” should receive a liberal 
consti^ti^^ as to advance substantial justice. The leading case on 
the point is Krishna v. Ghathappan} decided by the High'court of 


Section 5— Note 5 

Sayera Bibi v. Bhutnath Haidar. 
( 79) 1879 Pun Re No. 39, Ruldu Mai v. Sobha, 


Section 5 — Note 6 

1. (-21) 8 AIR 1921 All 23 (26) : 43 All 660 : 63 I C 338 (DB), Bhairoyi Ghnlam 
V. Bam Autar. (Appellant’s failure to obtain and file copy of judgment -Cause 
beyond control, not shown —Held, extension could not be granted ) 

2. See (’38) 25 AIR 1938 Bom 408 (410) : I L R (1938) Bom 704 177 Ind Cas 

734 pB), Maria F . Almeida v. Ramchandra Santuram. (Want of care and 
attention or want of due diligence negatives the existence of sufficient cause.) 

3. (’40) 27 AIR 1940 Rang 14 (16): 1939 Rang L R 639 : 186 Ind Cas 715, Firin 
R. M. A. L. V. Ko Shan. (In considering what is “sufficient cause’’ within the 
meaning of S. 5, the good faith with which a person must be shown to have 
acted will appropriately be taken to mean that variety which presupijoses due 
care and attention rather than mere “honesty.”) 

See Section 2 sub-section (7). 

[See however (’47) 34 AIR 1947 Lah 76 (77) : 225 Ind Cas 291 Arura v 
Karam Dm. (In finding a “sufficient cause,” a man’s good faith .would have 
to be kept in view, but that “good faith” is more in general sense of that word 
as grammatically understood rather than in the sense in which it has been 
defined in S. 2 (7) of the Act. According to the definition, of “good faith” in S 3 
(20) of the General Clauses Act, an act may be done honestly and in perfect good 
faith although it may have been done negligently. It cannot, however be said 
that an act, however negligent - whether grossly or otherwise - should always 
be regarded as falling within the term “sufficient cause” if it is found to have 
Wn done honestly. It would depend upon the circumstances of each case 
though courts would show indulgence to a person acting honestly 1 ’ 
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Madras in the year 1889. Their Lordships observed that the words 

sufficient cause should receive “a liberal construction so as ta 

ad^anee substantial justice when wo negligence, nor inaction, nor 

want of bona fides is imputable to the appellant.” And this view 
has been generally followed.® 

In Kichilippa v. Ramanujam,^ the same High Court observed : 

“ ‘Sufficient cause’ is evidently something more than ‘legally sufficient’ or 
‘sufficient according to the rules laid down in the law of limitation’ ; for if any 
case fell within these rules it would be governed thereby as in the case of suits 
and there would be no scope for the application of S. 5. ‘Sufficient cause’ seems 
to mean not only those circumstances (such as the Courts being closed, or time 
being spent in obtaining copies, or the party being a minor or insane) which the 
law expressly recognizes as extending the time, but also such circumstances as are 

not expressly recognized but which may appear to the Court to be reasonable 
looking to all the facts of the case.” 

The question of the existence of ‘sufficient cause is thus one 
to be decided from the facts and circumstances of the particular 
case.^ The various circumstances, which may or may not amount to 
sufficient cause, have been d iscussed and illustrated in the Notes below. 

5. (’42) 29 AIR 1942 Mad 170 (170) : 201 Ind Cas 84, Kayamhu, PiUai v. Court 
of iVards. 

(’33» 25 AIR 1938 Bom 408 (409) ; ILR (1938) Bom 704 : 177 Ind Cas 734 (DB), 
Maria F, Almeida v. Ramchajidra Santuram, ’ 

(’ll) 12 Ind Cas 677 (678, 679) (DB) (Cal), Sundar Koef v. Raglxunath Saliai. 

(’07) 9 Bom L U 893 (894) (FB), Emperor v. S/iiua Adar, (Delay in filing of 

appeal ought not to be excused unless there are special circumstances.) 

( 96) 11 C P L R 3 (4), Gopal Modi v, Ml, Ganga, (Decree — Judgment-debtor 

applying for permission to appeal in forma pauperis— Application dismissed— 

Fresh appeal on payment of court-fees but after period of limitation had expired, 
was allowed.) 

( 13) 19 Ind Cas 931 (932, 933) (DB) (Cal), RaJclial Chandra Ghosh v. Ashufosh 
Ghosh. (Bona fide mistake committed by pleader in calculating period of 
limitation, in consequence of which appeal is filed out of time, may constitute 
sufficient cause.) 

(’09) 1 Ind Cas 73 (76) (Mad) (DB), Krishnaswamy Panikundar v. Ramasaiyiy 
Chettiar. (Want of funds or entrusting work to incompetent agent is not ‘‘suffi- 
cient cause,”) 

(’01) 4 Oudh Cas 372 (373), Jang Bahadur Singh v. Baghuraj Singh, 

(’97) 19 All 348 (351): 1897 All W N 86 (FB), Brij Mohayi Das v. Mannu Bibi. 
(’15) 2 AIR 1915 All 459 (460) : 31 I C 876, Giirprasad Singh v. Bam Samajh 
Singh. (Memorandum of appeil unaccompanied by copy of decree appealed 
against but accompanied by a copy of decree in connected case where whole 
procedure of appellant was too slack — Held^ this section did not apply.) 

(’18) 5 AIR 1918 All 229 (232): 43 Ind Cas 490; 40 All 68, Khurshed Alayn 
Khan v. Rahmai Vllah Khan. 

ISee (’41) 28 AIK 1941 Rang 194 (194. 195) : 1941 Bang L R 213 : 195 Ind Cas 
296 (DB), Ma Hmwe Yai v. Daw Win Tha. (The dictum that one of the first 
and highest duties of all Courts is to take care that the act of the Court does no 
injury to any of the suitors should be read together with S. 5, Dim. Act, and 
the expression “sufficient cause” used therein should not be construed in too 
narrow a sense.) 

6. (’02) 25 Mad 166 (170, 171) : 11 Mad L Jour 406 (DB). 

7. (’49) 36 AIR 1949 Assam 24 (24) (DB), Sambhxinath Sarma v. Gobinda Priya 
Debya, (“Sufficient cause” — Erroneous advice given by pleader on question of 
limitation for filing appeal— Finding by lower appellate Court thit mistake of 
pleader is not 6ona -No interference in second appeal.) 
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7« Exercise of discretionj when sufficient cause shown 
-“General principles* — It has been seen in Note 2 that the existence 
of a sufficient cause for the delay is a condition which must 
exist before the power -to exercise the discretion under this section 


comes into play, but that it is not enough merely to show the existence 
of ‘‘sufficient cause*’ in order to claim, as of right, that the time should 
be extended. What then are the limits of this discretion ? It is, of 


course, a general principle of law that whenever a Court is vested with 

a discretionary power, such discretion must be exercised, not in any 

arbitrary, vague or fanciful manner, but on judicial principle^} 

Adverting to the danger of giving a rigid definition of these principles, 

Bowen, L. J., in In re Manchester Economic Building Society 
observed as follows : 


“It seems to me that to attempt in any one case to lay down a set of iron 
rails on which the discretion of the Court of Appeal was always to be obliged to 
run, and to say that the leave of the Court would never be granted except in 
certain special circumstances, and in a defined way, would be very perilous. The 
rules leave the matter at large. Of courseit is to be exercised in the way in which 
judicial power and the discretion ought to be exercised upon principles which are 
well understood, but which had better not be defined in a case except so far as 
may be necessary for the decision of that ease, otherwise there is great danger, as 
it seems to me, of crystallizing into a rigid definition that judicial powe° and 
discretion which the Legislature and the rules of the Court have, for the best of 
all reasons, left undetermined and unfettered." 

See also the undermentioned cases'^ expressing the same view. 

(’48) 35 AIR 1948 All 213 (215) : I L R (1948) All 237 (DB), Bam Baksh v. 
Rajeshtvari. 

(’33) 20 AIR 1933 Oudh 523 (525) : 9 Luck 193 : 146 Ind Cas 127 (FB), Miihoo 

Lai V, Jamiia Prasad. (Erronecus advice of pleader cannot always be taken as 
“sufficient cause.") 

( 13) 19 Ind Cas 931 (933) (Cal), Bakhal Chandra Ghosh v. Ashutosh Ghosh. 

( 08) 12 Cal W N 25 (27, 28) (DB), Bishendut Texvari v. Nayidan Pershad. 

(’92-96) 1892-96 Upp Bur Rul 452 (453), Ma Umon v. Ma Shioe Me. 

Section 5— Note 7 

1. (’38) 25 AIR 1938 Bom 408 (409) : I L R (1938) Bom 704 : 177 Ind Cas 731 
(DB), Maria F. Almeida v. Bamchandra Santuram. 

(■38) 25 AIR 1938 Pat 413 (417,421): 17 Pat 507: 177 Ind Cas 564 (DB), 
Nrisuigha Charan Naxxdy v, Trigunand. 

(’17) 4 AIR 1917 Low Bur 74 (76) : 8 Low Bur Rul 566 : 37 Ind Cas 815 (DB) 

Ma MaiGale V. Maung Tun Win. (Discretion must be based on materials 
judicially cognizable.) 

(’14) 1 AIR 1914 Upp Bur 49 (50) : 27 Ind Cas 967, Nga Po Kan v. Nga Shioe 
Dat. (Discretion when applied to a Court of law means discretion guided by law.) 

(’26) 13 AIR 1926 Cal 677 (678) : 92 Ind Cas 1031, Bamdhani Mxichi v. Khak- 
shardas Tati. 

(*33) 20 AIR 1933 Oudh 523 (525) : 9 Luck 193 : 146 Ind Cas 127 (FB), Mithoo 
Lai V. Jamna Prasad. (Liberal construction must be with reference to judicial 
principles having regard to the respondent’s side of the question,) 

(’25) 12 AIR 1925 Sind 60 (61) : 17 Sind L R 306 : 78 Ind Cas 953 (DB), Niir 
Mxihaynmad v, Hassomal. 

2. (’8S-S) 32 W R (Eng) 325 (328) : 24 Ch D 488 : 49 L Tim 793. 

3 . (’ll) 12 Ind Cas 677 (678) (Cal) (DB), Sunder Koer v. Baghunath Sahai. 

I 12) 16 Ind Cas 425 (427) (Cal) (DB), Bonamali Gaontia v. Padma Lochan. 
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But, without defining the principles there may be generaVrules 
of guidance laid down for the exercise of the discretion.^® In Brij 
Indar Singh v. IKanshi Barnf Lord Dunedin in delivering the 
judgment of the Privy Council observed as follows : 

The learned Judge says that each case depends upon its own circumstances. 
This is true. But he seems to treat this truism as if it was destructive of the idea 
that there can be a general rule. There is no' inconsistency in the position. There 
may be a general rule as to the exercise of discretion but each case must, never- 
theless, be examined as to its own circumstances, to see whether they make it 
fall within or without the terms of the general rule." 

The fundamental rule, which has been universally recognised as 
the true rule of guidance for the exercise of discretion under the section, 
is to see whether the party claiming the indulgence has been reason^ 
ably diligent in prosecuting his appeal or application} 

( 13) 19 Ind Gas 931 (933) (Cal) (DB), Itakhal Chandra Ghosh v. Ashutosh Ghosh. 
{Bona jide miscalculation by pleader may constitute ‘sufficient cause* having 
regard to all facts and circumstances of a case.) 

(’3*2) 19 AIR 1932 Cal 589 (596) : 59 Cal 781 : 110 Ind Gas 662 (DB), Surendra 
Mohayi Rai v. Mohendra Nath Banerjee, 

(’33) 20 AIR 1933 Oudh 523 (525) : 9 Luck 193 : 146 Ind Cas 127 (FB). Mithoo 
Lai v, Jamna Prasad. (Affirming ChJiotey Lai v. Devi Brij iJani, AIR 1930 
Oudh 49 (DB).) 

3a (’32) 19 AIR 1932 Cal 589 (596): 59 Cal 781: 140 Ind Cas 662 (DB). Surendra 
Mohan /Jai v. Mohendra Nath Bayterji, 

4 . (’17J 4 AIR 1917 P C 156 (159) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun Re 
No, 104 : 42 Ind Cas 43 (PC). 

5 . (’51) 38 AIR 1951 Simla 209 (Prs 8, 11) (DB), Raj Malik v. Susanta Sen. 
(He must give an explanation for every day that he delayed in coming to Court. 
But this does not mean that he must conclusively establish hie inability on each 
and every day to come to Court. It merely means that he must give some 
explanation of why he did not pursue his remedy. In some cases even a feeble 
explanation may be accepted owing to the peculiar circumstances of that parti- 
cular case. In other instances the Court may refuse to accept the explanation 
on the ground that it is not satisfactory. View of Plowden J. in 1888 Pun Re 
No. 183 (FB), Karam Bakhsh v. Daulat Ram, Not approved.) 

(’46) 33 AIR 1946 F C 13 (15, 16) ; 1946 F C R 32 : ILR (1946) Kar (FC) 1 : 223 
Ind Cas G26 (FG), Bank of Commerce, Khulna v. Protap Chandra. (Death of 
one of respondents before filing of appeal — Application for substitution of legal 
representative of de:;eased res^xjudent due to ignorance of fact of death prior 
to appeal — Application must be treated as if appeal is filed for first time against 
legal representative - Delay in making application held should be excused when 
there is no negligence or other act of omission.) 

(’48) 35 AIR 1948 All 213 (215) : ILR (1948) All 237 (DB), Ram Baksh v. Rajesh- 
icari. (Application for review of judgment after 8 years — Applicant throughout 
acting diligently and bona fide taking all steps advised by her lawyer — Delay 
held was rightly condoned.) 

(’42) 29 AIR 1942 Mad 170 (171) : 201 Ind Cas 84, Kayamhu v. The Court of 
li’ards. (The exercise by the Court of its discretion to excuse the delay w'ould to 
a certain extent be detrimental to the respondent who has in the meanwhile 
acquired valuable rights, but the question has to be approached from the point 
of view of the applicant’s conduct rather than of the advantage gained by the 
respondent.) 

(’38) 25 AIR 1938 Nag 156 (161) : ILR (1938) Nag 409 : 173 Ind Cas 369 (DB). 
Krishna Rao v. Trimbak. (Period for preferring an appeal cannot be extended 
simply because the appellant's case is hard and calls for sympathy, nor will the 
Courts extend the period of limitation merely out of benevolence.) 
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(’17) 4 AIR 1917 P C 166 (158. 159) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun Re 
No. 104 : 42 Ind Oas 43 (PC), Brij Indar Singh v. Lain Kanshi Ram. 

(’26) 12 AIR 1925 Cal 291 (292. 293) : 92 Ind Cas 5C3 (DB). Gobiyid Lai Dutt v. 
Official *4ssi(7nff of Calcutta, (High Court decree in favour of A and against 

not filing requisition for drawing up of decree as per High Court Rules 

J5, who could in such a case have filed a requisition, not doing anything Delay 

caused in not drawing up the decree cannot be excused.) 

(’19) 6 AIR 1919 Cal 374 (378) : 52 Ind Cas 582 (DB), Pramatha Nath Ryy v. 

B ,A. Lee, (Per Chitty, J._No application or steps whatever, towards procuring 
copy of order appealed from — Appellant cannot be allowed after limitation 
expires, exclusion of time requisite for ‘obtaining copy.’) 

(’25) 12 AIR 1925 Oudh 371 (372) : 28 Oudh Cas 378: SG Ind Cas 270, Md. 

Mumtaz All Khan v. Vgraj Singh. (Unnecessary laches -No discretion can be 
exercised in applicant's favour.) 

(’25) 12 AIR 1925 Sind 60 (61) : 17 Sind L R 30G ; 78 Ind Cas 953 (DB), Kur 
Muhammad v. Hassomal. 

(*24) 11 AIR 1924 Bom 399 (409) : 43 Bom 442 : 80 Ind Cas 8C2 (DB), Nagindas 
Motilal V. Nilaji Moroba Naik. (Applicant’s application for leave to appeal to 
His [Majesty in Council was out of time by about a fortnight, owing to legal 
adviser not knowing recent change in law— 7/f/d delay should be excused.) 

(■29) 16 AIR 1929 All 351 (352) : 119 Ind Cas 447, Lachini Chand Babu Lai v. 
Cnkar Mai Chote Lai. 

(’32) 19 AIR 1932 All 459 (460) : 54 All 280 : 135 Ind Cas 159 (DB), Lakshmi- 

chandv. BeJuiri Lai. (Ignorance of death in absence of negligence is sufficient 
cause for extension.) 

{’■20) 7 AIR 1920 Oudb 42 (43) ; 22 Oudh Cas 379 : 55 Ind Cas 837, Hobibnllah v. 
Banarsi Das. 

(■36) 23 AIR 1936 Oudh 9 (10, 11) : 158 Ind Cas 19, Gaya Charan Misra v. Jagan 

Nath. (Appeal filed without copy of decree—Copy not applied for till after filing 

of appeal -Delay pleaded due to mistake-Delay held not condonable as appeh 
hint was not diligent.) 

(■13) 21 Ind Cas 306 (308) ; (1913) 1 U B R 175, Mi Ein Zi v. Mi Ni. (Appeal 
filed against deceased person — Application to substitute names of his legal 
representatives after expiry of time for filing appeal was not allowed.) 

(’12) 13 Ind Cas 714 (715) (Lah) (DB), Lai Stn^Ti v. Pala Singh. (Plea that appeal 
is strong on merits is no ground for gianting indulgence of this section-) 

(*32) 19 AIK 1932 Cal 534 (535) : 59 Cal 1052 : 138 Ind Cas 754 (DB). Nandalal 
Oanguhv. Dasarathi Mnkerjee. (Question of 6o;;a /ides should be taken into 

account in proof of ''sufficient cause”.) 

(’30) 17 AIR 1930 Lah 216 (217) : 11 Lah 111 : 120 Ind Cas 169 (DB), Ml. Attri 

V. Bamkishan, (Copies of judgment and decree sent to lawyer for advice lost in 

transit -New application made on last day of limitation and copies obtained on 

expiration and appeal filed immediately — Extension under this section was 
granted.) 

(’23) 10 AIR 1923 Lah 208 (209) : 79 Ind Cas 812, Mt. Nazko v. Mt. Copal. 
(Laches disentitles party to benefit of this section.) 

(’27) 14 AIR 1927 Lah 747 (748) : 105 Ind Cas 689 (DB), Mathra v. Ram Singh, 
(Last date of limitation was 20th July— Appeal filed on 18th July, but without 
necessary copy of judgment— Copy of the judgment applied for on 19th July, 
was delivered to appellant on 20th July and was filed on 23vd July_7/^/rf’ 
there was no sufficient cause for delay.) * 

( 2i) 14 AIR 1927 Lah / 17 (717) : 103 Ind Cas 498 (DB). George Gowsliala v, 
Balak Ram. (It is appellant’s duty to explain every day’s delav ) 

(’27) 14 AIR 1927 Lah 192 (192) : 100 Ind Cas 854, Babu Singh y. Mangat Rai. 
(Delay in obtaining copy of judgment— Time not extended.) 

(’27) 14 AIR 1927 Lah 59 (59, 60): 98 Ind Gas 942, B. B. ^ C. I. Rij. Co. v. Firm 

Ram-SafuiK (Delay in taking delivery of copies not sufficiently explained 

Extension of time was not allowed.) 
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The basis of the above rule of guidance would seem to lie in the 
fact that when the time for appeal or applying is once past, a very 
valuable right is secured to the successful party of which he should not 
be deprived lightly.® In Coles and Mavenshear , In re^ Collins, M. R., 
quoted with approval the observations of Davey, L. J., in In re Helsby,^ 
to the following effect : 


( 26) 95 Ind Cas 236 (238) (Ijali) (DB), Sher Bahadur v, Abezcir, (Death of party 

living at distance — Ignorance of death — Application by representative beyond 

time but with due diligence — Extension of time for setting aside abatement was 
allowed.) 

( 14) 1 AIR 1914 All 303 (304) : 23 Ind Gas 874, Budhu v. Sultan, (Judgment on 
1-10-13— Court closed from 3-10-13— Re-opened on 3-11-13 — Copies applied for 
and obtained on 14.11-13 at Muzaffarnagar — Appeal filed at Meerut on 15-11-13 
— Heldj there was reasonable diligence.) 

(’34) 21 AIR 1934 Oudh 10 (10) : 147 Ind Cas 799 (DB), ML Patraji v. Eadhika 
Eaksh Singh, (The element of good faith is necessary to bring a case within the 
purview of S. 6.) 

(*88) 1888 Pun Re No. 183 (FB), Karm Baksh v. Daulat Earn, 

ISee (’38) 25 AIR 1938 Bom 408 (410) : ILR (1938) Bom 704 : 177 Ind Cas 734 
(DB), Maria F. Almeida v. Eamchandra Santuram. (Ignorance of the legal 
representatives of a deceased domiciled in a Native State or a foreign place may 
be sufficient cause for excusing delay in seeking to set aside an abatement, 
unless there is clear negligence or carelessness or unnecessary delay.)] 

6. (’38) 25 AIR 1938 Nag 156 (161) : ILR (1938) Nag 409 : 173 Ind Cas 369 (DB), 
Krishna Eao v. Trimbak, 

(’14) 1 AIR 1914 All 521 (522, 523) : 25 Ind Cas 30, Dewan v. Budhu, (Appeal 
beyond time — Explanation being that papers were returned by counsel after 
time for appeal expired — Explanation held insufficient within this section.) 

(’16) 3 AIR 1916 Bom 153 (154, 155) : 41 Bom 15 : 36 Ind Cas 439 (DB), Babu 
Qanesh v. Sitaram Martand. 

(’25) 12 AIR 1925 Sind 60 (61) : 17 Sind L R 306 : 78 Ind Cas 953 (DB), Nur 
Muhammad v. HassotnaL 

(’ll) 10 Ind Cas 210 (210) : 5 Sind L R 47 (DB), Topandas v. The Manager 
Encumber ed Estates, 

(’13) 20 Ind Cas 513 (515) (Cal) (DB), Dand Bahadur Singh v. Deo Nayidan, 
(When appeal is admitted under this section, ex parte order can be re-opened on 
objection of respondent.) 

(’13) 18 Ind Cas 37 (40) : 1913 Pun Re No. 59 (DB), Fakir Chand v. The Muni- 
cipal Committee of Hazro, 

(’ll) 12 Ind Cas 677 (679) (Cal) (DB), Sunder Koer v. Eaghunaih Sahai, 

(’28) 15 AIR 1928 Lah 216 (218) : 9 Lai 76 : 104 Ind Cas 281 (DB), Secretary of 
State v. Tirath Earn. (Misconstruing law is not sufficient cause.) 

(’23) 10 AIR 1923 Lah 144 (144) : 73 Ind Cas 910, Dakamidas v, Mehar Chand, 
(Case good on merits is not sufficient cause for excusing delay.) 

(’22) 9 AIR 1922 Lah 390 (392) : 3 Lah 215 : 77 Ind Cas 541 (DB), Md, Din v. 
Mi, Zeh-un-nissa. 

[See however (’12) 16 Ind Cas 425 (427) (DB) (Cal), Bonamali Qaontia v. Padma 
Jjochan Gaontia. (Acquisition of valuable right is made subject, by Legislature, 
to judicial ‘discretion in Court to affect such supposed right by its order in 
interest of substantial justice.) 

(’20) 7 AIR 1920 Lah 241 (242) : 1 Lah 508 : 59 Ind Cas 556, Surta Singh v. 
Emperor, (Criminal appeal presented to wrong Court — Re- presentation to proper 
Court — In such a case it could not be said that there was a 'successful litigant’ 
who had secured ‘valuable right*— Delay excused.)] 

7. (1907) 1 K B 1 (5) : 76 L J K B 27 : 95 L T 750 : 23 T L R 32, 

«. (1894) L R 1 Q B 742 (746) : 63 L J Q B 265 : 70 L T 144 : 42 W R 218. 
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'*Upon the question whether time ought to be extended, speaking for myself, 
I am inclined to adopt the view of the late James, L. J., that a party has a vested 
right in an order of the Court in his favour and ought not to be deprived of an 
advantage given him by the rules, ‘unless there has been on his part, some con- 
duct raising an equity against him'." 

In Earsondas Dharmsey v. Bai Gangabai,^ Sir Lawrence Jen- 
kins, C. J., observed : 

“When the time for appealing is once past, a very valuiible right is secured 
to the successful litigant and the Court must therefore be fully satisfied of the 
justice of the grounds on which it is sought to obtain an extension of the time for 
attacking the decree and thus perhaps depriving the successful litigant of the 
advantages which he has obtained.’* 

In SaJcarchand v. Manilal^^ the same learned Judge observed : 

“The law prescribes that an appeal must, a^xirt from special circumstances, 
be presented within a limited time, and if effect is not given to the provisions of 
the law, a successful litigant may be wrongly deprived of the benefit which has 
been secured to him by the adjudication of the first Court.” 

It is thus necessary before a party can claim indulgence under 
this section that he should prove not only the existence of ‘sufficient 
cause' for the delay but also that he was reasonably diligent in 
prosecuting his proceedings^ Where, though there may be said to he 
sufficient cause, the party has not been reasonably diligent in prose- 
cuting his proceeding, time will not be extended in his favourd^ (See 
Note 8 for further discussion). In some cases, however, the existence 
of sufficient cause has been regarded, without any advertence to the 
other element of reasonable diligence, as sufficient to enable the Court 
to extend the time in favour of the appellant or the applicant. It is 
submitted that this view is not correct. 

8. Reasonable diligence in prosecution of proceeding. — 

Want of due diligence in prosecuting his proceeding after the cause for 
the delay is removed, will disentitle the party to any indulgence under 
this section. In Bam Narain Joshi v. Parameswar Narain Mahtaf 

9. (’06) 30 Bom 329 (330) : 7 Bom L R 965. 

ISee aiso (’51) 38 AIR 1951 Simla 209 (Pr 15) (DB), Baj Malik v. Siisanta Sen. 
(30 Bom 329, Karsoyidas Dharmasey v. Gungabai, Bel. on.) 

10. (*04) 6 Bom L R 373 (374) (DB). 

11. (’29) 16 AIR 1929 Gal 240 (241) : 119 Ind Gas 383 (DB), Kamirnddhi M ullik 

V. Bishupriya. * 

(’33) 20 AIR 1933 Oudh 83 (84) : 142 Ind Gas 826 (DB), Abid AH Khan v. Kidar 
Nath. (Party prosecuting case in good faith and with due diligence — Delay satis- 
factorily explained — Delay of four years excused.) 

12. (’03) 30 Gal 309 (311, 312, 316) : 30 Ind App 20 : 8 Sar 431 (PC), Bani Narain 
Joshi V. Bar mesicar Narain Mahta. 

(’29) 16 AIR 1929 Cal 240 (242) : 119 Ind Gas 383 (DB), Kainiruddin Mullick v. 
Bishupriya. 

13. (’34) 21 AIR 1934 All 367 (368) : 56 All 591 : 148 Ind Gas 290 (DB). Qanri 
Shankar v. Kashi Nath. (Limitation expiring on 2Gth — Applicant ill for 3 or 4 
days — Men sent on 26th — Application found barred — Affidavit and petition by 
applicant on 30th - Four days were condoned.) 

(’23)10 AIR 1923 All 636 (536) : 76 Ind Gas 375 (DB), Deo Indaf Singh v. 
Khushi Ram. (Sudden illness of party on way held sufficient cause.) 

Section 5 — Note 8 

I. (’03) 30 Cal 309 (311, 312, 316) ; 30 Ind App'20 : 8 Sar 431 (PC). 
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the appellant had, owing to a mistake in the valuation of the suit, 
presented his appeal to the District Court instead of to the High Court 
and when the mistake was discovered the limitation period for the 

appeal had expired. The High Court of Calcutta in refusing to extend 
the time under this section observed as follows : 

But even supposing that that mistake could be overlooked and could be 

treated as a sufficient cause for not having filed this appeal within time, still 

there is another circumstance which, we think, would preclude the applicant from 

having this rule made a'csolute, and that is, that although he became aware of 

this mistake on the 9th August 1895, he made no application to this Court until 

the 16th of September or more than five weeks afterwards and then only in the 

form of the application to which we have referred. There was no reason whatever 

why the application could not have been made within a few days of the discovery 
of the mistake. ^ 

That being so, we are of opinion that due diligence was not shown in 
making this application.” 

On appeal to the Privy Council, their Lordships observed that 
they could not interfere with the decision of the High Court unless 
they were satisfied that the refusal to admit the appeal after time 
was wrong, and that they were not so satisfied. See also the under, 
mentioned cases^ to the same effect. The question whether there was 
due diligence exercised after the cause for the delay was removed 
would depend upon the facts and circumstances of the case.® A delay 
of eighteen days after the cause for delay was removed was considered 
in the case cited below* as not unreasonable in the circumstances of 
the case and as not showing want of due diligence. In another case® 

2. (’42) *>9 AIR 1942 Ondh 488 (488) : 202 Ind Oas 87, Baldeo v. Tejja. (Where 
on the last day of limitation a person though he missed the earliest train fails 
to avail himself of -the time available after he reached the place and presents 
the appeal after Court hours is not entitled to the indulgence of the Court as he 
has not been i^ronipt in seeking his remedy.! 

(’33) 20 AIR 1933 Cal 462 (463) : 145 Ind Cas 116 (DB), Khajeh Hnhihullah v. 
Ahdid Karim. (Appeal filed out of time by two days — Pleader’s clerk inquired 
from stamp reporter’s office about last day for filing appeal and then filed appeal 
— Held extension could nob be granted.) 

(’03) 30 Cal 655 (659) (DB), Shahutddin v. Deomoyraf Koer. (Application to prefer 
an appeal not thought of until very late -No due diligence.) 

(’26) 94 Ind Cas 121 (121) (DB) (Nag), Kutuab-ud din v. Gxilam Rabhani. (Appel- 
lant filing his application on the very last possible day, even according to mis- 
taken view of his pleader is not entitled to benefit o( Section 5.) 

(’21) S AIR 1921 Nag 141 (142) : 61 Ind Cas 889, Gandaji v. Kisan. (An appel- 
lant who does nob display promptitude must suffer if his calculation is wrong.) 

[.See (’23) 10 AIR 1923 Pat 417 (418) : 2 Pat 168 : 84 lad Cas 1001 (DB), Mt. 
Bihi Khojoivia v. Official TA(ixiidat of .1 

3. (’29) 16 AIR 1929 Cal 240 (242) : 119 Ind Oas 383, Kamiruddin Mullick v. 
Bis7iui>riya. (Application to adduce further evidence rejected and final order 
made against applicant — Appeal only against order rejecting application to 
adduce further evidence in bona fide belief that whole relief would be granted — 
Appeal dismissed — Subsequent appeal againec final order preferred out of time— 
Extension under this section was granted.) 

4. (’29) 16 AIR 1929 Cal 240 (242) : 119 Ind Cas 383, Kamiruddhi Mullick v. 
Bishupriya. 

5. (*16) 3 AIR 1916 Cal 670 (671, 672) : 31 Ind Gas 705 (DB), Sudhakar Raut v. 
Sadas. v Jhatap Singh, (Appellants, minors residing in out-of-way village .-Theit 
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a delay of twenty three days in applying for copies for appeal after 
he previous mistaken proceeding was dismissed, was considered 
reasonable time having regard to the circumstances of the case. 

There is a difference of opinion as to whether the party is bound 
to show reasonable diligence even during the period antecedent to the 
cause for the delay. The general view is that he should show diligence 
during such period also. It proceeds on the principle that every litigant 
is expected to know the last date for filing the appeal or application 
and that he should not w'ait till the last moment to find that by some 
mistake or unforeseen circumstance he is out of time. Thus, in Jahar 
Mai Y. Pritchard^ where the party was inactive till almost the last 
day of limitation, when he fell ill, which prevented his filing the appeal 
in time, Dawson-Miller, C. J., observed as follows : 

“There is one other matter I should like to draw attention to. It is a matter 
which is continually being brought to the notice of the Courts in this country, 
and that is this: It almost invariably happ ens that one party or the other intend- 
ing to appeal or to take some other step in the course of an action for which a time 
limit is prescribed by the rules, waits until the very la.st moment before taking 
that step. Sufficient time in all these cases is granted to the parties for doing 
whatever may be necessary for furthering their suit, and if they choose to put off 
until the very last minute either the filing of the appeal or the taking of any 
other steps which are a necessary part of the prosecution of their case, they run 
a very great risk, and it does not seem to me that it is sufficient for a party to 

father’s death during hearing of appeal by lower appellate Court — Review by 
them of judgment passed against them rejected— Appeal afterwards though out 
of time was registered.) 

[See also (’35) 22 AIR 1935 Oudh 30 (32, 33) : 10 Luck 250 : 152 Tnd Cas 419 
(DB), Golxul Pi’asod v. Kunuar Bahadur. (Time considered reasonable for pre- 
paration of appeal.)] 

6 . (’19) 6 AIR 1919 Cal 585 (585) : 46 Ind Cas 460 (DB), Guru Charan v. Kashi 
Chandra. (Mistake in calculating period of limitation is 5iot sufficient cause.) 
(’20) 7 AIR 1920 Pat 594 (595) : 55 Ind Cas 17 (DB), Jalesivar Dayal Singh v. 
Bam Hari Salui. (Papers handed over to clerk for engaging vakil — No enquiry 
made until the last moment as to what had happened to the pai)ers — Discovery 
at the last moment that clerk had fallen ill — No excuse.) 

(1804) 1864 Suth W R (Gap) Misc 13 (13), Krishto Froskad v. Radalcanfo. (Party 
not caring to apply for copies until within three days of expiry of limitation of 
ninety days No diligence after getting copies - No ground to excuse delay.) 

(’02) 5 Oudh Cas 183 (185, 186), Hardxvar l‘rasad v. Rnja Fratab Bahadur, 
(Want of funds to file appeal is not sufficient cause.) 

(’23) 10 AIR 1923 Lah 96(97) : 68 Ind Gas 777 : Madayi Gopal v. Malaicn Ram. 
(Judgment delivered on 21st April - Period of ninety days allowed, expiring on 
20th July — Ai)plication for copy of judgment made on 4th July — Copy obtained 
on 11th July —Appeal filed on 12th October — Court did not show indulgence.) 
(’10) 3 AIR 1916 Lah 407 (407) : 1916 Pun Re No 79 : 35 Ind Cas 233, Guran 
Rahha v. B\ndrdba>x. (Where the last day of limitation expired on a holiday 
and the appellant applied for copies on the re-opening of the Court and filed his 
appeal as soon as he got them, held, that as the appellant had not shown due 
care and diligence, he was not entitled to any indulgence.) 

('25) 12 AIR 1925 Oudh 643 (644) : 90 Ind Cas 115, Srifiat v. Hubdar. (Judgment 
pronounced on day preceding last working day before vacation — Copies applied 
for on day Court opened after vacation — Held there was sufficient cause for 
delay and further that requiring copies to be sent by post does not involve for- 
feiture of indulgence.) 

7 . (’19) 6 AIR 1919 Pat 503 (505) : 52 Ind Cas 225. 


Section 5 
Note 8 



188 


EXTENSION OF PERIOD IN CERTAIN GASES 


Section 5 
Note 8 


come to Court and say that H everything had gone absolutely smoothly, and if no 
unexpected accident had happened, he would have baen in time in takinc^ the 
steps required for his appeal. One is not entitled to put things off to the last 
moment, and hope that nothing will occur which will prevent them from being in 
time. There is always the chapter of accidents to be considered, and it seems to 
me that one ought to consider that some accident or other might happen which 
will delay them in carrying out that part of their duties for which the Court 
prescribes a time limit, and if they choose to rely upon everything going absolutely 
smoothly and wait till the very last moment, I think they have only themselves 
to blame if they should find that something has happened which was unexpected 

but which ought to be reckoned with, and are not entitled in such circumstances 
to the indulgence of the Court.” 

In Kedarnath v. dumber a decree was made on 28 th March 

1916, but copies were applied for only on the 2nd May 1916 and were 
obtained on the 9th June 1916. The last day of limitation was the 
26th of July 1916. The appeal was filed on the 27th of July 1916. The 
explanation given was that owing to a river across the way being in 
flood, he was able to reach Akola only on 26th July, too late to catch 
the train to Nagpur that day. Stanyon, A. J. C., in refusing to extend 
the time observed as follows : 

I think it is necessary that the Courts should apply the law so as not to 

encourage eleventh-hour procedure of the kind followed in this case The 

law is clear, and S. 5, Indian Limitation Act, 1908, was not provided to encourage 
negligence, procrastination and laxity I enunciate nothing new. As far back as in 
1880, in Hiikum Chand v. J. Bailey? this Court laid down that inability to get 
stamps, on the last day allowed by law for instituting a suit, is not one of the 
conditions under which the time allowed by the limitation law can be extended. 

I follow the same principle when I rule that an appellant, who wilfully leaves the 
preparation and presentation of his appeal to the last day of the period of limita- 
tion prescribed therefor, is guilty of negligence, and is not entitled to an extension 
of time, if some unexpected or unforeseen contingency prevents him from filing 
the appeal within time.” 

See also the undermentioned cases to the same effect. 

A contrary view has, however, been taken in some cases. In 
Karali Charan v. Apitrha Krishna^^^ Graham, J., observed: 

“If no explanation whatever is forthcoming why the appeal was not filed 
during the major portion of the period of limitation, an explanation designed 
merely to explain why it was not filed on the last day before it became time-barred 
would, as it seems to me, be insufficient.” 

Mitter, J., expressed a contrary opinion. He observed : 

“It has been argued strenuously for the opposite party that as no explana- 
tion has been given as to why the appellant waited for the last possible moment 

8. (*16) 3 AIR 1916 Nag 39 (40) ; 37 Ind Gas 503 : 12 Nag L R 171. 

9. (’80) Digest of Civil Rulings of the Court of Judicial Commissioner, Central 
Provinces, Part IV, Ruling No. 9. 

9a. (’38) 25 AIR 1938 Nag 156 (159): ILR (1938) Nag 409 : 173 Ind Gas 369 (DB), 
Krishna Rao v. Trimhak. 

(’24) 11 AIR 1924 Lab 599 (600): 75 Ind Gas 1055, Aia Mtihammad v. Fir Khan 
(Communication between client and pleader interrupted by heavy rain. It was 
alleged that his result in one day’s delay in filing appeal — No due diligence 
during the period prescribed.) 

(’30) 17 AIR 1930 Nag 121 (121. 122) : 119 I. C. 679, HaJdmia v. J. C. Gammon. 
(Revision application four days beyond time — Delay due to sudden attack of 
asfhwa — Delay was not excused.) 

10 . (’31) 18 AIR 1931 Cal 298 (299, 301, 302, 303) : 58 Cal 549 : 132 Ind Gas 169. 
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to file the appeal, sufficient cause has not been shewn for extending the period 
of limitation. I do not think that in the oireumslanoes of the present case his 
antecedent inaction or negligence should at all be taken into account. The appel- 
lant has a right to say that he jiut the papers of his ease in the bauds of his 
advocate within the period of limitation, and his appeal would have been in time 
but for the slip made by the advocate, and that he is therefore bound to explain 
only the delay of one day by which the appeal was out of time. The law allows 
him ninety days to file the appeal, and if be files it on the ninety-first day he has 
only to explain how the delay of one day should be' accounted for.'* 


Suhrawardy, J., before whom the ease was laid by reason of the 
difference between Graham and IMitter, JJ., agreed with IMitter, J., 
and held that the words ‘‘within the period” used in the section do 
not mean “during such period” but mean “within the ijeriod which 
ends with the last day of the prescribed period.” He further observed 
as follows : 


“It seems to me that the language of S. 5 as it stands, is capable of only 
one construction, namely, that the right to present an appeal extends up to the 
very last day, and if on account of some sufficient cause it could uot be presented 
on that day .... the period may be extended “ 


The view of the Calcutta High Court in the above case was 
followed by Curgenven, J., in Natesa Mudali v. Vedacliala Kaicken}^ 
He observed : 


“ One cannot therefore insist that a party should file his appeal before the 
last date of filing it or impute a task of diligence if he does not do so. Accordingly, 
it is enough if the petitioner satisfies the Court that be was i^revented from filing 
it on the last day.” 

The same view was expressed also in the undermentioned case of 
the Rangoon High Court. It is submitted that this view cannot bo 
supported on principle and is against the view of their Lordships of 
the Privy Council as expressed in Ram Narain v. Parmesjvar^^ 
The attention of the learned Judges in Karali Gharan v. Apurha 
Krishna^^ does not seem to have been drawn to the necessity of 
showing reasonable diligence in prosecution of proceeding in addition 
to the existence of the sufficient cause. They have simply proceeded 
on the footing that “sufficient cause” means sufficient cause for not 
filing the appeal on the last day of the prescribed period. 


11 . (’31) 1931 ]Mad W N 1161 (1162). 

12 . (’41) 28 AIR 1941 Rang 194 (196): 1941 Rang L R 191: 195 Ind Cas 29G (DB), 
Ma Hnuoe Yai Daio Win Tha. (“Diligence ’ is not a word which occurs in 
S. 5, and although it is frequently referred to in judgments on the meaning of 
this section, the question of diligence arises only in cases where there has bean 
a delay beyond the period of limitation after the judgment from which the 
appeal is preferred- has been delivered in accordance with law. Under S. 5, all 
that the appellants have to do is to satisfy the Court that they had sufficient 
cause for not preferring the appeal within the period of limitation al- 
lowed.) 

(’28) 15 AIR 1928 Rang 165(165): 6 Rang 571 : 119 Ind Cas 215, MaThein 
Khin V. Ma V Dyu. (Appellant unwell in last portion of limitation and filing 
his appeal two days later —Two days’ delay should be excused.) 

13 . (’03) 30 Cal 309 (311, 312, 316) : 30 Ind App 20: 8 Sar 431 (PC). 

14 . (’31) 18 AIR 1931 Cal 298 (299, 300, 301, 302, 303) : 58 Cal 549: 132 Ind Cas 
169. (Suhrawardy, J., on difference between Graham and Mitter, JJ.) 
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The question whether the party was diligent, antecedent to the 
happening of the cause for the delay, is also one that has to be deter- 
mined in the circumstances of each case.^® 


9. Existence of circumstances contemplated by S. 14 

Section 14 provides that in computing the period prescribed for 
any suit or application, the time during which the plaintiff or the 
applicant has been prosecuting in good faith and with due diligence 
another civil proceeding in another Court which, from defect of 
jurisdiction, or other cause of a like nature, is unable to entertain it, 
shall be excluded. That section is not directly applicable to appeals, 
but in exercising the discretion under this section the principle of S. 14 
has been held to be applicable by analogy to appeals also.^ In Kunwar 
Bajendra Bahadur Singh v. Rai Raj eshtoar Bali their Lordships 
of the Privy Council observed that in applying s. 5 to cases where delay 
has been caused by taking a wrong proceeding, “the analogy of s. 14 
(which applies to suits) is an argument of considerable weight.” The 
existence of circumstances contemplated by s. 14 has consequently 
been regarded as a ground for excusing the delay caused by the wrong 
proceeding.^ For this purpose, the existence of such circumstances has 

15. See (’14) 1 AIR 1914 All 303 (304) : 23 Ind Gas 874, Budhu v.\Sultan. (One 
working day only between date of judgment and beginning of holidays — Appli- 
cation for copy filed on re opening day — No want of due diligence.) 

[See also (’24) 11 AIR 1924 All 867 (868) : 78 Ind Gas 677, Parbhti Dayal y, 
Murli Dhar.'\ 

Section 5 — Note 9 

1. (’37) 24 A I R 1937 P G 276 (278) : 31 Sind L R 672 : 169 Ind Gas 769 (P C), 
Bajendra Bahadur v. Rajeshtvar Bali. (Suit under S. Ill (3), U. P. Land 
Revenue Act, dismissed — Applicant appealing to District Judge within limitation 
acting on mistaken but honest view of his counsel as to valuation — Appeal dis- 
missed on point of valuation and appeal to Ghief Court beyond limitation pre- 
ferred — Principle of S. 14 held should be applied to such a case.) 

(’34) 35 Pun L R 374 (374), Khazana Mal-Bliagat Bam v. Mangat Bam. (Appel- 
lant first applying for review to lower Court.) 

(’87) 12 Bom 320 (323) (DB), Sitaram Paraji v, Nimba Hari Shet. 

(’17) 4 AIR 1917 PG 156 (158): 45 Gal 94: 44 Ind App 218 : 1917 Pun Re No. 104: 

42 Ind Gas 43 (PC), Brij Indar Singh v. Lala Kajishi Bam. 

(’22) 9 A I R 1922 Cal 247 (247, 248) : 68 Ind Gas 575 (D B), Eumudini Bay v. 
Kamala Kant Sen. 

(’ll) 11 Ind Gas 814 (815) (All), Narahi Singh v. Bikram Singh. (Section 14 is 
not made applicable to appeals also only because of wider discretion already 
conferred on appellate Courts by this section.) 

[But see (’13) 20 Ind Gas 513 (514) (Cal), Nand Bahadur Singh v, Deo Nandan 
Prasad. (It was remarked that S. 14 does not furnish any analogy in acting 
under S. 5 — This is clearly not correct in view of the Privy Council decisions 
referred to above.)] 

la, (’37) 24 AIR 1937 P C 276 (278) : 31 Sind L R 672 : 169 Ind Gas 769 (PC). 

2, (’48) 1948 Bur L R 606 (612, 614) (D B), U Shwe Ryu v. J/a Tin U. (Appeal 
presented to wrong Court on mistaken but bona fide advice of pleader — Time 
should be extended.) 

(’47) 34 A I R 1947 Lab 76 (78, 79) ; 225 Ind Gas 291, Arura v. Karam Din. 
(Appellant choosing vrron^ forum of appeal ow’ing to mistake of legal adviser and 
unjustified conduct of respondent — Appeal presented to proper Court beyond 
period of limitation — Limitation was extended under S. 5 up to date on which 
appeal was re-presented in proper Court.) 
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( 

*46) 33 A I R 1946 Gal 10 (12) : 222 Ind Gas 475 (D B), Dwarka Das v. Gajanan. 

(Application for leave to appeal to Privy Gouncil — Time taken up in review of 

judgment sought to be appealed against allowed to be excluded under S. 5^ A 1 R 

1917 P G 156 : 45 Gal 94 : 44 Ind App 218 : 1917 Pun Re No. 104 (P C), Rcl. on, 

(*42) 29 AIR 1942 Lah 94 (94) : 199 Ind Gas 851, Kishan Chand v. Md. Hussain. 
(Appeal filed in wrong Gourt in good faith owing to mistaken advice given liy 
pleader — Time taken in transmitting appeal to proper Gourt excluded.) 

(’42) 39 AIR 1942 Mad 170 (171) : 201 Ind Gas 84, Kayamhu Pillai v. Court of 
IPnfds. (In considering the question of “sufficient cause” under S. 5 of the Limi- 
tation Act, the equities on w’hich Ss. 4 and 14 of the Limitation Act are based 
may be taken into account.) 

(*35) 22 AIR 1935 All 92 (93) : 152 Ind Gas 939 (DB), Sudama v. rishes/m/-. 

(’29) 16 A I R 1929 Gal 240 (241) : 119 Ind Gas 383 (D B), Kamiruddin Mallik v. 
Bishupriya. (Section 14 however is not exhaustive of all circumstances that may 
go to constitute suflicient cause within the meaning of this section.) 

(’14) 1 AIR 1914 Upp Bur 49 (60) : 27 I G 9G7, Nga Po Kan v. Nga Shwe Dat. 
(’07) 29 All 638 (640) : 4 All L dour 515, Anjora Kunicar v. Babu. 

(’03) 25 Mad 166 (178) : 11 Mad L Jour 406 (D B), Kichilappa Naickar v. Rani- 
amijam Pillai, 

(*90) 13 Mad 269 (271) (DB), Krishna v. Chathaj^pan, 

(’88) 10 All 524 (527, 530): 1888 All \V N 218 (DB), Joglal v. IJar Xarain Singh, 
(’17) 4 AIR 1917 P G 156 (157, 158, 159) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun 
Re No. 104 : 42 Ind Gas 43 (P C), Brij Indar Singh v. Lain Kanshi Ram. 
(Approving 1888 Pun Re No. 183 (FB), Harm Bakhsh v. Daulat Ram. 5 All 591, 
Balxvani Singh v. Gmnani Ram and 7 Sutb R 529 (FB), In re Brojender 
Coomar — Prosecution of review application where appeal was the proper course.) 
(’37) 24 A I R 1937 All 466 (467) : 170 Ind Gas 874 (D B), Krishna Chandra v. 
Empefi^r. (Appeal against conviction under S. 124A, Penal Code, preferred to 
Sessions Judge instead of High Court — Subsequent appeal to High Court but 
beyond time — Held there was sufficient cause for extension of time under this 
section.) 

(’36) 23 A I R 1936 All 366 (366, 367) : 161 Ind Gas 52, Zahur Hussain v. Chura 
Singh, (Jurisdiction question difficult — Revision instead of ap^jcal and then 
appeal in proper Court but out of time — Held time could be extended under this 
section.) 

(’30) 17 A I R 1930 All 15 (16) : 120 Ind Gas 125 (D B), Ram Khelaivan Singh v. 
Maharajah of Benaras, (Prosecution of appeal before wrong Court.) 

(’28) 15 A 1 R 1928 All 144 (144) : 108 Ind Gas 123, Prohhu Narain Singh v. Jai 
Mangal Singh. (AIR 1922 All 490 : 44 All 636 (FB), Sh.b Dayal v. Jaganath, 
followed.) 

(’27) 14 A I R 1927 All 758 (758) : 101 Ind Gas 777, Ram Lai v. Mushiaq AH. 
(AIR 1922 All 490: 44 All 636 (FB), Sliib Dayal v. Jagannath^ followed - Appeal 
filed in Court of Commissioner instead of in Court of District Judge due to wrong 
advice given by pleader — Litigant mistaken— Time should be extended.) 

(’26) 13 A I R 1926 All 252 (253) : 91 Ind Gas 865, Ram Riip Agrahri v. Nailc 
Ram. (High Court in second appeal will not interfere with discretion of lower 
appellate Court.) 

(’25) 12 A I R 1925 All 567 (569) : 85 Ind Gas 627, Ishwar Prasad v. Bishunath 
Prasad Singh. (Appellants not appealing in time owing to omission on i>art of 
trial Court in not mentioning their names in decree — Held delay in appealing 
should be excused.) 

(’24) 11 AIR 1924 All 867 (868) : 78 Ind Gas 677, Prabhu Dayal v. Murli 
Dhar. 

(’23) 10 A I R 1923 All 364 (365) : 79 Ind Gas 402, Mi. Albari Begam v. Shaikh 
Zamin AH (Appeal filed in wrong Court owing to doubtful point of law — Time 
was extended.) 

(’17) 4 A I R 1917 All 87 (88) ; 37 Ind Cas 818 (DB), Mahabat Bai v. Bharaddwaj 
Damodar Das. 
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{ 16) 3 AIR 1916 All 296 (29i) : 33 I C 546, M^aghul Ahtned v. Hdutlo,, (Appeal to 
Couimissioner iustead of to Additional Judge — Memorandum returned and tlien 
presented to proper Court but beyond limitation— Time was extended.) 

( 23) 10 A I R 1923 Cal 291 (291) : 68 I C 200 (D B), Purna Chandra v. Mahub 
Baksh. 

(’31) 18 A I R 1931 Lab 258 (259) : 12 Lab 488 : 130 lud Cas 526 (D B), Mihan 
Chand V, Ishar Das. (Appeal to District Judge — District Judge after consider- 
ing remand report of subordinate Judge returning memorandum of appeal for 

presentation to proper Court — Appellant promptly complying with order 

Extension was allowed.) 

( 24) 11 AIR 1924 All 915 (915) ; 82 Ind Cas 594, Chob Singh v. Daryai Singh. 
(Suit for ejectment dismissed by Assistant Collector — Appeal preferred to Com- 
missioner instead of to District Judge — Memorandum returned and then pre- 
sented to proper Court — Held, circumstances justified extension.) 

(’27) 14 A I R 1927 All 719 (719) ; 101 I C 750 : 49 All 555 (D B), Kishan Lai v. 
Tika. 

(’21) 8 AIR 1921 Bom 302 (302, 303) : 45 Bom 607 : 60 Ind Cas 744 (D B), Datta^ 
iraya Sitafam v. Secretary of State. (‘ In good faith ’ meins ‘ honestly though 
negligently ’.) 

(’18) 5 A I R 1918 Bom 228 (229, 230) : 42 Bom 295 : 46 Ind Cas 14 (D B), Bai 
Nemaihu v. Bai Nematullabu, 

(■22) 9 A I R 1922 Cal 247 (247, 248) ; 68 Ind Cas 575 (D B), Kumudini Bay v. 
Kamala Kant. 

(’18) 5 A I R 1918 Cal 986 (987) ; 46 I C 116 (D B), Rupa Thakurani v. Kumud- 
naih Karniakar. 

(’96) 23 Cal 526 (531, 532) (D B), Balaram Bhramatar Ray v. Sham Sunder 
Narendra. (Prosecution of appeal in wrong Court owing to bona fide doubt.) 

(’19) 6 AIR 1919 Oudh 91 (91) : 58 I G 995 (D B), Heivtett v. Behari Lai. (Judg- 
ment altered — Revision by opposite party dismissed — Appeal from decree follow- 
ing upon altered judgment — Appeal beyond time but within time if limitation 
counted from dismissal of revision — Delay held excusable.) 

(’26) 13 AIR 1926 Cal 376 (379) : 91 Ind Cas 9 (DB), Jogendra Nath v. Bhagabat 
Das. (Suit for possession and mesne profits prior to suit valued at less than 
Rs. 5000 — Decree passed for more than Rs. 5000— Appeal lies to High Court and 
not to District Judge — Delay caused by proceedings in District Court excused.) 
(’32) 19 AIR 1932 Gal 713 (713, 714) : 138 Ind Cas 848 (DB), Nilamoni Pal v. 
Dakshinesivar Pal. (Appeal preferred against decree based on modified award 
under bona fide belief that appeal lies — Appeal can be converted into one from 
order modifying award and extension can be granted.) 

(’30) 17 AIR 1930 Pat 307 (308) : 129 Ind Cas 660 (DB), Jiwan Ram v. Hazari 
Lai. (Objection to attachment dismissed — Suit filed instead of appeal — Suit 
rejected as being not maintainable — Then appeal filed — Time was extended.) 

(’97) 21 Bom 552 (555) (DB), Dadahhai Jamsetji v. Maneksha Sorabji. 

(’87) 12 Bom 320 (323) (DB), Sitaram Paraji v. Nimba Harishet. (Mere ignorance 
of law cannot be recognized as sufficient reason for delay under this section.) 

(’13) 20 Ind Cas 647 (648) (All) (DB), Nanhe v. Mangat Rat. 

(’13) 20 Ind Cas 3 (6, 7) (Lab) (DB), Mt. Husaina v. Mt. Sahib Nttr. (Prosecu- 
tion of application under Ss. 151 and 152, C. P. C.) 

(’28) 15 AIR 1928 Lab 136 (137) : 106 Ind Cas 812 (812), Maula Baksh v. Vdham 
Singh. (Presentation of appeal in wrong Court — Court taking time in considering 
that appeal does not lie to that Court — Subsequent presentation to proper Court 
beyond time — Time was extended.) 

(’ 74 ) 22 Suth \V R 79 (79), Kuller Singh v. Jeevan Singh, (Prosecution of api>li- 
cation for review is sufficient cause for delay in filing appeal.) 

(’71) 15 Suth W R 61 (61) (DB). Poresh Nath Roy v. Gopal Kristo Deb, (2 Suth 
W R (Misc) 35 (2) (FB), Nohbokissen v. Kayninee Dossee, followed— Time during 
which application for review is pending is not to be taken into account within 
ninety days allowed for appeal.) 
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(’66) 6 Sath W R Act X Rul 44 (44), Modhoo Soodun Mojoomdar v. Brojonath 
Koond Choudhry, (Case under S. 333, C. P. C« of 1859.) 

(’80) 1880 Bom P J 345 (345) (DB), Trimbakraj v. General Traffic Maruigett 
Q. J. P. Railicayy (Bona fide prosecution of review may be a sufficient cause for 
delay.) 

(’98) 22 Bom 849 (858) (DB), Bai Ful v. Desai ManorbJiai. (Pendency of pauper 
application is sufficient cause for delay caused by stamping the appeal late.) 

(’19) 6 AIR 1919 Lah 200 (201) : 1919 Pun Re No. 70 : 50 Iiid Cas 645 (DR), 
Bhavanishankar v. Industrial Bank of India Ltd. (Defendant not objecting to 
the fixing of valuation of suit below Rs. 5000 — Plaintiff was justified in insti- 
tuting appeal in District Court — Appeal returned for presentation to Chief Court 
on the ground that the suit valuation was above Its. 5000— Time spent in prose- 
cuting infructuous appeal was allowed to bo deducted in computing period of 
limitation for appeal to Chief Court on ground of sufficient cause.) 

(’88) 1888 Pun Re No. 161, Ghulam Hussain v, Shahbez Khan. (This section does 
not require that appellant is to show sufficient cause for not presenting ap(x?al 
sooner, but for not presenting it within preKCril)ed period.) 

(’89) 1889 Pun Re No. 181 (FB), Sardar Pratap Sinjh v. Lala Karam Chand. 
(Presentation of an appeal within the period of limitation prestuibed therefor to 
a wrong Court, in ignorance of the provision of law, may constitute a sufficient 
cause.) 

(’04) 1904 Pun Re No. 21 : 1904 Pun LR No, 145, Mnhara j Narain v. Mt. 
Banoji, ((1888) Pun Re No, 183 (FB) followed — Time occupied in applying for 
review and conducting proceedings for declaration of majority and time spent in 
prison may be sufficient cause within this section.) 

(’08) 1908 Pun Re No. 118 : 1908 Pun W R No. 101 , SayU Si igh v. Qabn. 
(Although S. 14 has no direct application to appeals, the bona fide prosecution 
of an appeal in a Court which from defect of jurisdiction or other like cause is 
unable to entertain it, is sufficient cause within the meaning of this section.) 
(’30) 17 AIR 1930 Lah 113 (114);115 Ind Cas 467, Ghulam Qazatn v. Qutabuddin. 
(Application by judgmeufc-debtor under 0. 21, R. 2, C. P. C. — Fx parte order 
passed in favour of judgment-debtor — Time spent in prosecuting application for 
setting asioe ex parte order should be excluded in appeal from original order.) 
(’28) 15 AIR 1928 Lah 964 (965) : 116 Ind Cas 315, Fateh Nur v. Jiira i. 

(’29) 16 AIR 1929 Lah 283 (284) : 120 Ind Cas 170, Miilkhraj v. Guruditfa Shah. 
(Appellant filing in good faith application for review — Review granted but dis- 
allowed iu appeal on point of law — Time was extended.) 

(’29) 16 AIR 1929 Lah 824 (824) ; 117 Ind Cas 96, Dullo Mai r. Ganga Bam. 
(Prosecuting infructuous applicatiou for review is sufficient cause to condone 
delay in filing appeal.) 

(’33) 20 AIR 1933 Lah 541 (542) : 14 Lah 206 ; 149 Ind Cas 96S (DB), Ghulam 
Muhammad v. Usman. (Appeal presented to wrong Court on mistaken but bima 
fide advice by pleader — Time during which appeal remained pending was 
excluded.) 

(’83) 5 All 591 (593) : 1883 All W N 142 (DB), Balivani Singh v. Gumani Bam. 
(’83) 20 AIR 1933 Oudh 231 (233) : 8 Luck 646 ; 150 Ind Cas 533 (DB), Maluihir 
Singh v. Mt. Radha. (Time spent by bona fide mistake of advocate.) 

(’34) 21 AIR 1934 Pesh 57 (59):152 Ind Cas 323 (DB), Ahmed Shah v. Atta Khan. 

(Appeal filed in wrong Court through mistake of counsel — Time was extended.) 
(’36) 23 AIR 1936 Sind 43 (44) : 30 Sind L R 301 : 162 Ind Cas 257 (DB), Fevibai 
V. Motumal Kalachand. (Period taken by appellant! in applying for review can 
be excluded in computing period of limitation for appeal.) 

(’25) 12 AIR 1925 Lah 534 (534) : 68 Ind Cas 326, M uhammad v. Muhayjwiad 
Roshaji. (Time spent in well founded review should be excluded from limitation 
for appeal.) 

(’07) 4 All L Jour 1 (2) ; 1907 All W N 26, Indar Lai v. Deojit. (Appellant 
honestly thinking appeal lay to Commissioner filing it before him — Appeal 
returned — Presentation before District Judge Jbeyond time —Admission not 
improper.) 
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been regarded as being “sufficient cause” for the delay. The party will 
also be ordinarily deemed lo have acted with reasonable diligence, 
where such circumstances exist, when the whole period between the 
date of the decree appealed against and the date of presenting the 
appeal does not, after excluding the period of the wrong proceeding, 
exceed the period prescribed by law for presenting the appeal.® In 
Brij Indar Singh Kanshi Bam,'^ their Lordships of the Privy 
Council cited with approval the following observations of the Full 
Bench of the Punjab Chief Court in Baram Baksh v. Daulat Bam^'. 


(’93) 8 C P L R 1‘21 (123), Seth Nurbuda Prasad v. Nathiiram, 

(’31) 18 AIR 1931 Sind 3 (4) : 25 Sinl L R 242 : 130 Ind Gas 545 (DB), Pridhan 

Alai V. Lalloo, (Review fipplication with due diligen-e —Time taken by review 
was excluded.) 

( 19) 6 AIR 19l9 ]Mad 1110 (1110): 45 Ind Cas 489 (DB), PayarapTaa Namhiar v. 

Veetul Kaviaran. (D:4ay due representation in wrong Court.) 

{ 34) 21 AIR 1934 ^lad G37 (G37) . 152 Ind Cas 155, Sitndaragiriraja Iyengar v, 
Balasuhravianiya Iyer. (Practice to file appeal in High Court which ought to be 
filed in District Court — Meld delay in filing in District Court should be excused.) 
(’15) 2 AIR 1915 Oudh 74 (74, 75):30 Ind Cas 211, Sheo Pal Shigli v. Mt. Kripala 
(T9) 6 A I R 1919 Oudh 1S5 (185) : 52 Ind Cas 235, Mahabir Singh v. Behari 
Singh. (Appeal preferred to wrong Court in good faith and under legal advice — 
Time spent in prosecuting appeal should be excluded.) 

(’99) 1899 Pun Re No. 47, Mt, Intizam Begam v. Mt. Waziran, 

(T5) 2 AIR 1915 Lah 181 (183) : 28 Ind Cas 926 (DB), Winkley v. Wasatoa Siyigh. 
(’03) 1903 All W N 32 (33), Wa-ir AH Khan v, Zainab. 

[_See (TG) 3 A I R 1916 Cal 231 (231) : 28 Ind Cas 211 (D B), Beni Singh v. Bar. 
ham Deo Singh, 

(’15) 2 AIR 1915 Lah 2G9 (270): 28 Ind Cas 142, Ganesha Singh v. Shankar Lai, 
(’24) HAIR 1924 Mad 225 (226) : 76 I C 786, Lakshumana Iyengar v. Nara* 
yana Iyengar. (Want of knowledge of defect in decree— Application for amend- 
ment of decree immediately after knowledge — Dismissal of application on 
technical grounds — Held application could be treated as review and delay 
excused.)] 

ISee also (’36) 23 AIR 1936 All 659 (GGl) : 164 Ind Cas 1059, Mt. Jafri Begam v, 
Asghar AH Khan. (Court dismissing suit in case where explanation to O. 17, 
R. 2, C. P. C., applied — PlaintiS filing application under O. 9, R. 9 — Applica- 
tion granted — Opposite party going in revision — Result of interference in 
revision likely that plaintiff would go in appeal against order of trial Court, 
claiming benefit of this section —High Court should not interfere in revision.) 
(’25) 12 A I R 1925 Bom 137 (137): 49 Bom 149 : 85 Ind Gas 191 (DB), Nariman 
Rustomji V. Hasham 1 smayal. (Time taken up for review in good faith, should 
be excluded.) 

(’85) 1885 Bom P J 152 (152) (DB), Kamalabai v. Mohamed Saheb, (Prosecuting 
application to set aside ex parte de-'ree may be sufficient cause.)] 

3. (*17) 4 A I R 1917 P C 156 (158) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun Re 
No. 104 : 42 Ind Cas 43 (P C), Brij Indar Singh v. Lala Kanshi Bam. (Approv- 
ing 1888 Pun Re No 183 (FB), Earam Baksh v. Danlat Bam.) 

(’67) 7 Suth W R 529 (530) : Beug L R Sup Vol 728 (FB), Brojendra Coomar Boy 
Chowhdury In re. 

(*24) 11 AIR 1924 Rang 148 (152) : 1 Rang 584 : 77 Ind Gag 385, Tin Tin Nyo 
v. Maung Ba Saing. (Following 1888 Pun Be No, 183 (FB). ) 

(’19) 6 AIR 1919 Pat 238 (240): 52 Ind Cas 959 (DB), Bamcharita v. Bam Narain. 
(*82) 1882 Pun Re No. 89, Mt. Ganga y. Madho. 

4. (’17) 4 A I R 1917 P C 156 (158) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun Re 
No. 104 : 42 Ind Cas 43 (PC). 

5. (’88) 1888 Pun Re No. 183 (FB). 
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“ We think further thafc he ought ordinarily to be deemed to have acted 
with reasonable diligence, when the whole period between the date of the decree 
appealed against, and the date of presenting the appeal does not, after excluding 
the time spent in prosecuting with due diligence a proper application for review 
of judgment, exceed the period prescribed by law for presenting the appeal. 

“We also agree with the High Court of Allahabad in the case of Balivant 
Singh v. Oumani that the circumstances contemplated in S. 14 of the 

Limitation Act should ordinarily constitute a suliicient cause within the meaning 
of section 5“ 

But the existence of the circumstances contemplated by s. li 
involves — 

1 , that the wrong proceeding has been prosecuted bona fide 

(i.G., with du0«care and attention) and with reasonable 
diligence,*’** and 

2. that the Coui't in which such proceeding is instituted is 

unable, by reason of defect of jurisdiction or other cause 
of like nature^ to entertain it. 

Where there are no reasonable grounds at all for prosecuting 
the wrong i:)roceeding, it cannot be said that it was prosecuted in 
good faith (i.e., with due care and attention) and cannot furnisli 
a ground for excusing the delay.' See also the undermentioned 

6. (’83) 5 All 591 (593) : 1883 All W N 142 (DB). 

6a. (’26) 13 A I R 1026 Cal 677 (679) : 92 Ind Cas 1031, Ramdhani Muchi v. 
Khakshar Das Tali. (Issue of notice is sufficient evidence of reasonableness of 
filing review application —Prospect of success is no test.) 

(’93) 3 Oudh Cas 265 (267). Salikram v. Pratab Naraui, Singh. (Suit for arrears 
of rent — Appeal from District Judge’s decree to B^ard of Revenue instead of to 
Judicial Commissioner — Mistake bona fide and in good faith — Presentation of 
memorandum to proi^er Court but seventy-three days beyond time — Delay was 
excused under this section.) 

(’88) 10 All 524 (530) : (1888) All W N 218 (DB), Jag Lai v. Har Narain. 

(’88) 10 All 587 (594) : 1888 All W N 258 (DB), Eamjivayi Mai v. Chand Mai. 

7. (’44) 31 AIR 1944 Oudh 193 (195) : 216 Ind Cas 107, Noor Beg v. Abdul Rah- 
man. (The mere fact that the grounds shown in the application were not such 
grounds as are referred to in the provisions in R. 1 of O, 47 for such an applica- 
tion does not by itself warrant the inference that the application was made in 
bad faith merely with the object of gaining time.) 

(’40) 27 A I R 1940 Oudh 310 (312) : 15 Luck 526 ; 187 I C 83, Mahomed AH v. 
Wajid All. (Mere filing of review application is not sufficient cause within the 
meaning of S. 5 — Appellant must show that he had reasonable grounds for 
review.) 

(’ll) 10 Ind Gas 129 (130) (Lah), Ganda Singh v. Jawala Singh. (Time spent in 
review application in lower Court when there were no reasonable grounds for 
such application cannot be deducted.) 

(’09) 2 Ind Cas 961 (962) (Cal) (D B), Haradhan Chattopadhaya v. Parankishna. 
(Review on ground that applicant was entitled to a finding on question of limi- 
tation — This question did not at all arise in case — Application made with no 
other object than that of gaining time — Held application was not bona fide one 
and time for appealing could not be extended.) 

(*21) 64 Ind Cas 516 (516, 517) (Rang), Maung Data Na v. Ma Kya. (Application 
for review presented sixty-eight days after passing of decree on grounds which 
were merely grounds of appeal.) 

(’10) 8 Ind Cas 1156 (1156, 1157) : 1910 Pun Re No. 100 (D B), Musadi Lai v. 
Badhawa, (Review on grounds which were merely grounds of appeal.) 
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cases'* for other instances of wrong proceedings taken witho nt due care 

(’’25) 12 AIR 1925 Cal 253 (254) : 80 Ind Cas 786 (DB), Kuilash Clmndra t. Bejoy 
Chandra, (Do.) ' ' 

(’23) 10 AIR 1923 Rang 75 (76) : 74 lud Cas 39, Maung Lun v. Maung Dun. 

(’94) 18 Bom 84 (85) (DB), Pundlik v. Achut. 

(’88) 1888 Pun Re No. 183 (FB), Karam Baksh v. Daulat Ram. (Mere pendency 

of an application for review is not a sufficient cause — It must be a reasonable 
and proper application.) 

(’27) U A I R 1927 Bom 221 (222) : 101 Ind Cas 432 (D B), Seshagiri Narayan r. 
T enkntesh Laxman (AIR 1925 Bom 137 (DB), Nariman Rustomji v. Hasham 
Ismayal and AIR 1917 P 0 156 (P C). Brij Indar Singh v. Kanshi Bam 

distinguished ; 18 Bom 84, Pundlik v. Achut and 15 Cal 242, Ashanulla r. 
Collector of Dacca^ followed.) 

(1900-02) 1 Low Bur Rul 313 (315), Maug Po Lu^, Maying Kyin. 

7a. (*25) 12 AIR 1925 Cal 175 (178) : 79 Ind Cas 924 (DB), Elahi Newaz Khan 
V. Bisesiaar Baisya. (Illness in family and negligence.) 

( 91) 14 Had 81 (81), Govinda v. Bhandari, (All grounds of review being merely 
grounds of appeal.) 

( 04) 6 Bom L R 373 (374, 375) (DB), Sakarchand Hathisingh v. Manilal Rexoa- 
das. (Review application knowingly filed beyond time without excuse.) 

(’88) 15 Cal 242 (243, 244) (DB), Aihanulla v. The Collector of Dacca. (Grounds 
of review all being grounds of appeal only.) 

(’16) 3 AIR 1916 Cal 670 (671) : 3l Ind Cas 705 (DB), Sudhakar v. Sadasiv. (Do.) 

(*06) 1906 Pun Re No. 78, Ga'iesha Singh v. Arur Singh. (Application for leave 
to appeal in forma pauperis filed though it was barred by time.) 

(’18) 5 AIR 1918 Lab 91 (92) : 1913 Pun Re No. 107 : 46 I G 23 (DB), Azizuddin 
V. Bhag Mai. (Grounds of review being same as grounds of appeal.) 

(’09) 4 Ind Cas 1002 (1003) (Lah) (DB), Seva Datt v. The Collector of Lahore. 
(Unstamped memorandum of appeal filed — No good faith— Stamp furnished 
later— Delay cannot be excused.) 

(*04) 28 Bom 235 (237) (DB), Daudbhaiv. EftiJiabai. (Prosecuting appeal in wrong 
Court while knowing that appeal lay in another Court.) 

(’14) 1 AIR 1914 Upp Bur 49 (50, 51) : 27 Ind Cas 967, Nga Po Kan v. Nga 
Shue Dat. (Delay due to presentation in wrong Court through ignorance.) 

(’93) 1893 Bom P J 96 (96) (DB), Atiani Appaji v. Laksaimibai. (Prosecution 
in wrong Court — Appellant getting knowledge of mistake within the period for 
filing appeal but not taking steps to do so until after limitation expires — Not 
sufficient cause.) 

(’08) 1908 Pun Re Vo. 118 : 19C8 Pun \V K No. 197, Sant Singh v. Qaim. (In- 
excusable negligence or oversight in instituting an appeal in a wrong Court.) 

(’36) 23 AIR 1936 Lah 672 (673) : 165 Ind Cas 661. Ladha Ram v. Barkat AH. 
(Application under S. 151, C. P. G„ is not competent when some other provision 
of law is available — Delay caused by wrong prosecution of such application 
cannot be condoned.) 

(*81) 1881 Pun Re No. 115, Narain Singh v. Muhammad Axftir Khan, (Dismissal 
of suit for want of jurisdiction — Rejection of second suit in same Court— Appeal 
from orders of dismissal in both suits — Sufficient cause for delay uot shown.) 

(’93-1900) 1893-1900 Low Bur 515, U Pyin Nya v. Maung Tun. (Indulgence 
will not be granted when appellant has not presented his application for review 
till after the expiry of the period allowed for appeal, appeal having been filed 
after the rejection of application for review.) 

(’84)8 Bom 260 (263) (DB), Ghulam Husein v. Sayad Musa Miya. (Mere 
pendency of second appeal is not a sufficient cause for delay in applying for 
review.) 

(*68) 9 Suth W R 301 (304) : 5 Wym 195 (DB), L. T. Lucas v. W. Stephen. (Do.) 

(’34) 21 AIR 1934 Lah 349 (351) : 155 Ind Cas 503, Kashmiri Lai v. Chuni Lai. 
(Surety for appearance of judgment-debtor— Execution petition dismissed for 
default of decree-holder and surety discharged— Application for restoration also 
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and attention. Again, where it is clear that the ajipellant has not 
been diligent in prosecuting the wrong proceeding, the delay will not 
be excused.^** 

Where two remedies are open to a party and he elects one of them 
and fails on the merits, the time during which it was sought cannot 
be excused for the purpose of seeking, thereafter, the other remedy.** 
The reason is that in such a case the second condition involved for the 
application of S. 14 is not satisfied.'' It is only the delay caused by the 
wrong proceeding (i.e,, the period during which it was pending) that 
can be excused on the analogy of S. 14. Where the period from the date 
of the decree to the date of the appeal, even after deducting the time 
spent in the wrong proceeding, exceeds the period allowed by law for 
preferring the appeal, sufiicient cause and due diligence must be shown 
in respect of the period in excess. 

See also Note 5 to S. 14 and Note 9 to Art. 152. 

dismissed — Exfceneion of time spent in prosecuting application for restoration 
eannot be allowed.) 

7b. (*18) 5 AIR 1918 Lab 91 (92) : 1918 Pun Re No. 107 ; 46 Ind Cas 23 (DB), 
Azizuddin v. Bhag Mai. (Grounds for review being same as grounds of appeal.) 

8 . (’42) 29 AIR 1942 Oudh 362 (364) ; 199 Ind Cas 835 (DB), Jagdish v. Hari- 
hishen. (Dismissal of appeal for non- prosecution — Appellant waiting till limita- 
tion for leave to appeal to Privy Council expired and them filing application 
for restoration of apjeal which was dismissed — Appellant adopting delaying 
tactics— No sufficient cause for excusing delay for subsequent application for 
leave.) 

(’38) 25 AIR 1938 Bom 459 (459,460): 178 Ind Cas 307, Jotiha Limha ji v. 

Jotiha. (Proceedings to set aside ex 'parte decree — Time spent in 
those proceedings cannot be excluded in computing period of limitation for 
appeal against ex parte decree.) 

(’32) 19 AIR 1932 Cal 558 (561) : 59 Cal 1057 : 138 Ind Gas 748 (DB). Rajendra 
Nath V. Kamal Krishna. (Time spent in prosecuting application to set aside 
eX parte decree under O. 9, R. 13 which failed on merits cannot be deducted 
from time allowed for appeal.) 

(’96) 23 Cal 325 (327) (DB), Ardha Chandra liai v. Matangini Dassi. (Deduction 
of time during which applicant was endeavouring to have decree set aside was 
not allowed.) 

('28) 15 air 1928 Pat 265 (266, 267) : 113 Ind Cas 580 (DB), Vpoidra Chandra 
V. Vmesh Chandra. (Pendency of application for amendment did not prevent 
application for leave to appeal being made and therefore did not furnish 
sufficient cause.) 

(’16) 3 AIR 191G Pat 352 (353) : 34 Ind Cas 44 (DB), Dicarka Singh v. Layaluit 
Ali Khan. (Review and appeal both lying — Review alone sought — Appeal filed 
later — Delay'not excused.) 

(’30) 17 AIR 1930 Kang 41 (42) : 124 Ind Cas 266, Eo Tha Lin Bwin v. Ho Ilia 
Kye. (Ttme spent in applying to set aside ex parte decree and in appealing 
from the order refusing to set aside cannot be excused.) 

(1865)2 Suth W R Mise 35 (351 : Beng L R Sup Vol 349 : Bourke A 0 C 38, 
Nohbo Kissen Singh v. Kaminee Dossee. (Suit instituted inste;id of appeal.) 

9. (’96) 23 Cal 325 (327) (DB), Ardha Chandra Rai v, Matangini Dassi. 

10 . (’88) 10 All 524 (529) : 1888 All W N 218 (DB), Jag Lai v. Har Narain 
Singh. (The delay occurring between the date on which the appeal is returned 
by the wrong Court and the date on which it is presented in the proper Court 
should be explained.) 

('80) 1880 Bom P J 345 (345) (DB), Trinilalcaraj v. General Traffic Manager, 
G.I.R. Ry. (Applicant waiting 7 days after termination of previous proceeding.) 
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10- Negligence of party.— It has been seen in Note 6 that the 
words “sufficient cause*' mean some cause beyond the control of the 
party. A cause arising from the negligence of the party cannot be said 
to be beyond the control of the party and cannot be sufficient cause 
within the meaning of the section.^ There can be no difference in 

( 26) 13 AIR 1926 All 252 (253) : 91 Ind Gas 865, Ram Ru'q Agrahri v. Naik 

Ram. (Presenting appeal after a week from dismissal of first appeal Absence 

of affidavit explaining delay.) 

(’29) 16 AIR 1929 Cal 240 (241) : 119 Ind Gas 383 (DB), Kamiruddin Mullick v. 
Rishupriya Choiidhrani. 

( 02) 25 Mad 166 (180) : 11 Mad L Jour 466 (DB), Kichiliappa Naicken v. Rama- 

nujam Pillai, (No diligence subsequent to termination of wrong proceeding.) 

( 91) 14 JIad 81 (82), Govi7ida v. Phandari. (No diligence after review proceedine 
was over.) ^ ® 

(’26) 13 AIR 1926 Cal 457 (458) : 85 Ind Gas 996 (DB), Krish^ia Dass Acharjee v. 
Rahimaaiinessa Bibi, (Do,) 

(’84) 7 Mad 584 (586) (DB), T'nstfdtrm v. Chinnasami. (Presenting application for 

review on last day for appeal on no reasonable grounds — Delay ought not to be 
condoned.) 

(’83) 1883 Pun Re No. 166, Sahibu v. Hira. (Where there was great delay 

between the termination of the review proceeding and the presentation of the 

appeal — Delay was not excused — 1882 Pun Re No. 89, ML Qajiga v. Madho, 
followed.) * 

(’88) 10 All 587 (594) : 1888 AH W N 258 (DB), Ramjiwan Mai v. Chasid Mai. 

{^See also (’ll) 10 Ind Gas 129 (i30) (Lah), Qanda Singh v. Jaioala Singh. 
(Review application in lower Court dismissed and appellant not filing appeal in 
reasonable time thereafter — Delay not excused.)] 

Section 5 — Note 10 

1. (*51) 38 AIR 1951 Simla 170 (Pr 4, 6), Karora Shigh v. Kartar Shigh. (Delay 

of one day in filing appeal held could not be condoned as it was due to 
negligence.) 

(’49) 36 AIR 1949 All 338 (Pr 10) (DB), Narain Das Devi Prasad v. Srilal- 
(Appellant’s failure to add necessary imrties at earlier stages in spite of oppor- 
tunity given to him — Held no further time could be given under S. 5 to make 
them parties.) 

(’45) 32 AIR 1945 Lah 233 (235) (DB), Abdul Salain v. Abdul Khaliq, (Partition 
decree — Appellant not supi^lying stamp paper for preparation of decree within 
time given by Court— Inordinate delay in supplying stamp paper and conse- 
quent delay in filing appeal — Appellant ciinnot claim indulgence under S, 5 he 
himself being negligent.) 

(’41) 1941 Aj M Li J 57 (58), Ahd^il Rehman v. Bamcari Lai. (Laches of appellant 

or his Counsel in not including all respondents to appeal within limitation 

resulting in total abatement — Delay canuot be excused.) 

(’34) 21 AIR 1934 Oudh I3l (131) ; 151 Ind Gas 529 (DB), Qanesh Das Varma 
v. Hari Chand. 

(’40) 1940 All W R (C C) 120 (121, 122), Bhagwan Din v. Mnru. (Application 
to set aside abatement of appeal — Ignorance of death of respondent due to 
negligence — No sufficient cause.) 

(’38) 25 AIR 1938 Mad 218 (218, 229) : ILR (1938) Mad 275 : 174 Ind Cas 951 
(DB), Secy of State v. Vin jamuri Kitsnamacharyulu. (Ignorance of death of 
respondent, in absence of negligence, is sufficient cause.) 

(’38) 25 AIR 1938 Rang 214 (215, 216) : 177 Ind Cas 364, Ko7ig Hiplon and Co. 

V. C. A. M. A. L. Firm, (Appeal filed by counsel on behalf of party — Court 
doubting genuineness of power of attorney and directing party to attend in 
person to ascertain if he had signed the power — Party failing to attend in 
person on ground of personal inconvenience and party’s agent offering to sign 
the power after expiry of limitation for the appeal— S. 5 cannot be resorted 
to in such a case.) 
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(*29)16 AIH 1929 Sind 206 (207) : 24 Sind LU 108: 113 lud C:is 212 (DB). 
Jhamandas v. Bibi Ais7ia7i, 

(*07) 6 Cri L Jour 221 (223) ; 9 Bom L R 893 (DB), Bfnperor v. Shiva Adar. 
(Appeal by Government against acquittal — Delay due to want cf clearness in 
communication between District Magistrate and Government — Delay not 
excused.) 

(’23) 10 AIR 1923 Lali 208 (208, 209) : 79 Ind Cas 812, M/. Nnzho v. Mt. Gopal, 
(Appeal returned for copy of judgment — Negligence in ro- presentation of appeal 
— Delay not excused.) 

(’02) 5 Oudh Cas 1S3 (186), /JardH’ar Prasad y. Ra ja I'ratab Bahadur Singh. 
(Poverty and want of mciins to file appeal within time - Appellant’s dilliculties 
from bis own procrastination — Considerable inaction and want of due diligence.) 
(’21) S AIR 1921 All 23 (26) : 43 All GGO ; 63 Ind Cas 338 (DB), B}ia\ron Ghulam 
V. Ham Autaf Si^igh. (Mere failure of appellant to obtain and file copy of judg- 
ment, cause for delay in filing proper appeal— Cause beyond control not shown — 
Time was not extended.) 

(’23) 10 AIR 1923 Lab 95 (95, 96), /iayUH v. Kurria. (Appeal returned for 
copy of judgment — Negligence in re-presentation of appeal — Delay cannot bo 
excused.) 

(*27) 11 AIR 1927 Lab US (US) ; 99 Ind Cas G19, Gujjav Singh v. Kahan Singh, 
(Omission to implead a person as respondent by carelessness is not suflicient 
cause.) 

(’25) 12 AIR 1925 Cal 175 (178) : 79 Ind Cas 924 (DB), Elahinexcaz Khan v. Bis- 
esicar Baisya. (Delay of two months — Allegation that serious illness in family 
caused delay — Cause held insufficient for extending period under this section.) 
(’ll) 9 Ind Cas 381 (382) (Lab) (DB), Hussain v. Ali Baksh. (Proper appli- 

cation for copies made after expiry of period for appeal — Appellants guilty of 
negligence — Time for appeal was not extended.) 

(’75) 24 Sutb W R 105 (106) : 15 Beng L R 272 (FB), Jagarnaih v. Shewratan. 
(’20) 7 AIR 1920 Lab 224 (224) : 59 Ind Cas 965, Kanhaya v, Nur Muhammad. 

(Delay caused by applying for translation of judgment is not sufficient cause.) 
(’35)22 AIR 1935 Lab 478 (478) : 155 Ind Cas CIO (DB), Pi,r Baksh v. Kidar 
Hath, tDelay in not bringing legal representative on record within time due to 
ignorance— Hf/d, it was not adequate ground for extension of time.) 

(*36) 23 AIR 1936 Lab 793(794) : 165 Ind Cas 154 (DB), Atma Piam v. llarnam 
Singh. (Appellate Court informing appellant about wrong person being impleaded 
and giving time to implead right person — Right lersou not impleaded within 
time - No sufficient case.) 

(’32) 19 AIR 1932 Oudh 167 (167, 168) ; 136 Ind Cas 838, Sh. Mahomviad Raia v. 
Ganga Devi. (Limitation expiring on 9tb December — Appeal filed on 19tb De- 
cember — Apijellant contended that he misread 9 in letter of counsel’s clerk as 19 
— Letter not produced — Held^ no sufficient cause made out.) 

[See (’24) 11 AIR 1924 Mad 713 (715) : 80 Ind Cas 397 (DB), Seshamvia v. Yee- 
ranki Peda Venkata Ran. 

(’40) 27 AIR 1940 Cal 530(531) : 191 Ind Cas 701, Ilari Pada ]\I ukherjee v. 
Shaiki Bala Devi. (Appeal filed with deficit court-fee — Court by order fixing 
time for payment of balance — Order communicated neither to party nor to his 
pleader — Appeal rejected in default of i)ayment — Appellant held not entitled to 
indulgence under S. 5 inasmuch as it was his or his pleader’s busiiiess to ascer- 
tain date fixed for depositing deficit court-fee.) 

(’38) 25 AIR 1938 Bom 408 (410) : I L R (1938) Bom 704: 177 Ind Cas 734 (DB). 
Maria P, Almeida v. Ramchandra Santt{xam, (Ignorance of the legal rei)re- 
sentatives of a deceased domiciled in a Native State or a foreign place may be a 
sufficient cause for excusing delay in seeking to set aside an abatement, unless 
there is clear negligence or carelessness or unnecessary delay.)] 

2, (’30) 123 Ind Cas 83 (84) (Lab), District Board, Sargodha v. Shamas Din, 
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this respect between a private party and a party which is a body 
corporate.^ 
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11. Negligence of party’s agent. _ The negligence of a 
paity s agent is, in law, the negligence of the party himself and will 

Clerk will, for this purpose, stand on the same footing as an a<-ent and 

oo„a«,u,„tly h,s „glige»ce will, „„ principle, h.ve the “°e l“ 
quenees as the negligence of the party himself and will not furnish a 
ufticient cause, though if the party suffers from such negligence of 

Section 5 — Note 11 

mL , a M Prtl JZ' ’ ’ ^ 381 ; 6-2 led 0„ 225 (DB), dal.r 

''S “ S;; ^ 

''s: 7So ’■ 

Nng 156 (IGl) : I L R (1938) Nag 409 : 173 Ind Cas 369 
( B), Krishna Rao v. Trimbak. (Appellant solely relying upon information 
^ pleader’s clerk about duration of vacation of Court.) 

( 41) 1941 A M L J 57 (58), Abdul Rehman v. Banwari Lai. (Laches of appellant 
or his counsel in not including all respondents within limitation resulting in 
total abatement— Delay not excused.) 

(’29) 16 AIR 1929 Sind 206 (207, 208) : 24 Sind L R 108 : 118 Ind Cas 212 (DB) 

Jhamandas v. Bihi Aishan. (Negligence ou the part of the pleader’s clerk is 
negligence on the part of the party.) 

( 3^) 1932 MadW N 328 (329), Poemgavana Gramani v. Manika Goundan. 
(Negligence of vakil’s clerk in supplying papers.) 

(’27) 14 AIR 1927 Pat 232 (232,233); 101 Ind Cas 448 (DB), GopnZ Patwa v. 
Vigambar Singh. (Negligence of pleader’s clerk was regarded as negligence of 
agent which is equivalent to the negligence of the party himself ) 

(’U)24ludCas 977 (977): 7 Sind L R 201. Alladadskah v. Mukhdum Amin 
Muhammad. (Negligence of pleader’s clerk in not flling appeal.) 

(’20) 7 AIR 1920 Pat 581 (582) : 55 Ind Cas 271 (DB), Sheikh Palat v. Sanvan 
Sahu. (Gross carelessness of pleader in not filing vakalatnama with appeal.) 

(’18) 5 AIR 1918 Pat 336 (338) : 3 Pat L Jour 461 : 46 I. C. 509 (DB), Jodhan v. 
Nankhu. (Appeal filed with insufficient stamp -No vakil acting with reasonable' 
care and intelligence could have imagined that such stamp was sufficient —Vakil 
must be taken to have ajted with wanton negligence — Delay not excused.) 

(’15) 2 AIR 1915 Low Bur 66 (66): 27 lud Cas 639, Ma Kya Nya v. Mg. Tun Hla. 
(Costs and fees sent in name of absent member of advocate’s firm - Other member 
though knowing of receipt of costs and fees failing to file appeal _ AiJi^ellant’s 
delay in not sending earlier — Delay was not excused.) 

( 1 AIH 1914 Lah 304 (305) : 23 Ind Cas 86 (DB), Mahomda v. Ladha Singh. 

(Appejil filed in wrong Court tbrough gross carelessness of pleader — Re-presenta- 
tion to proper Court — mistake could not be excused.) 

(’24) HAIR 1924 Lah 401 (401) : 71 Ind Cas 736, Shahadat v. Hukam Singh. 
(Appeal filed without order appealed against being stamped — Mistake due to 
carelessness of pleader’s clerk.) 

( 27) 14 AIR 1927 Lah 884 (8S5) : 102 I. C. 615, Gursaran Das v. Distf'ict Board 
Jullnndur. (Appeal filed with deficit court-fee - Mistake due to gross negligence 
of pax'ty’s counsel — Deficit made good beyond time— Delay was not excused.) 

(’92-96) 1892-1896 I-^pp Bur Rul 450 (450), jS. S. Manikum v. Maung Sein Hmon. 

(’23) 10 AIR 1923 Mad 482 (483, 484) ; 72 I. C. 308, Sundaram Iyer v. Muthu- 
Tamalinga. (Copy of decree appealed against not filed along with memorandum 
of appeal — Delay of fifty-three days in filing the copy afterwards — Delay due to 
negligence of Dewan of party — Delay was not excused.) 
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his agent, the latter may bo liable to the former in damages.®* In 

Poongavana Gramani v. Manika Goundan,^ Jackson, J., observed 
as follows : 

“ I may observe that this is not a question of discipline, where the Cour^ 
has to be vigilant on behalf of public interests. A delay in presenting a second 
appeal does not affect the public. It is essentially a question between th:; jjarties. 
A Court acting under section 5 of tbe Ind;.in Limitation Act takes from one 
party what it gives to another; for it renders subject to appeal a decree which 
would otherwise be final. 

As between party and party, one side is fully justified in holding the other 
side responsible for its agent’s acts. And, of course, to hold that so long a.s tlie 
principal commits no laches the acts of the agent are immaterial, would be to 
absolve vakils and vakils’ clerks from the obligation to obey rules. From any 
laches on their part they could take shelter behind the principal’s correctitude.” 

In the cases cited below'* it \Yas however held that the negligence 
of the agent is not always the negligence of the party, that if the 
party was diligent though the agent was negligent, it cannot bo said 
that the party was negligent, but that if the party simply relied uix)n 
the agent without anything more, the neglect of the one will be the 
neglect of the other. It was also held in the imdemientioneJ cases^ 

( 29) 16 AIR 1929 Sind 32 (33, 34) : 114 Ind Cas 101 (DB), Mt. Ummakulsutn v. 
Ghulnm Raswf. (Memorandum of appeal as originally filed did not include name 

of one of the defendants as co-respondent —Name brought on record after limi- 
tation for filing appeal had expired— Mistake due to inadvertence of legal advi- 
sers — Delay was not excused ) 

(’37) *24 AIR 1937 Nag 97 (98) : I L R (1937) Nag 507 : 170 Ind Cas 118, Ahdeali 
T. Visicanath Singh, (Legal representatives not brought on record within period 
allowed by law— No explanation offered for this— No sutticieut ground for hold- 
ing that there has been no negligence or ignorance -Mistake of counsel— Delay 
was not excused.) 

( 01) 4 Oudh Cas 303 (313) (DB), Shameshar Dal v. yiahadeo Prasad. (Not pre- 
senting appeal in legal manner — Mistake of pleader— Delay was not excused.) 
(’31) 18 AIR 1931 Rang 80 (80) : 131 Ind Cas 507, Mating Po Chin v. Po Tha. 
(Appeal filed twentysix days beyond time — Gross negligence on part of pleader 
— In view of particular circumstances of case delay was not excused.) 

( 25) 91 Ind Cas 425 (426) (Oudh), Babulal v. Rampher Sinifh. (Wrong application 
for copy of decree- Subsequent correct application — This mistake of pleader 
resulting in filing of appeal beyond time— Delay was not excused ) 

[See (’40) 27 AIR 1940 Cal 530 (531) : 191 Ind Cas 701, Han Pada Mukher jee 
V. Shaila Bala Devi. (Appeal filed with deficit court-fee — Order for makin*^ 
good deficiency within time fixed— Appeal rejected on default _ Extension can” 
not be granted under S. 5 on ground that order fixing time for payment of deficit 
court-fee was not communicated either to appellant or to his pleader.)} 

2a. (’15) 2 AIR 1915 All 34 (35) ; 37 All 2G7 : 28 I C 265 (DB), Bndhu v. Dexvan 

3. (’32) 1932 Mad W N 328 (329, 330). 

4. (’29) 16 A I R 1929 All 351 (351) : 119 I C 447, Lachmi Chand v. Unkarmal. 

^ March 1926— Cost for obtaining copy of decree paid to clerk 

on 5th March 1926 -Application for copy on 26th March and copy obtained on 
^^ra April 1926 — Clerk got mixed up and forgot that he had received copy— . 
party enquiring all the time about copy and filing appeal as .soon as copy 
was obtained — Delay in filing was excused.) 

(Aeghgence of vakil in not paying printing charges in time— But party other- 
Wise diligent —Delay excised.) 

^JaSnath. ^ ^ '• ^ 
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Section 5 that an honest, though negligent, mistake of the pleader is a sufficient 
Notes 11-12 cause. It is submitted this view is opposed to principle and is not 

correct and has been dissented from in other cases.® 

12. Mistake of fact of party or his agent. — A hona fide 
mistake of fact on the part of the party will be a sufljcient cause.^ The 
test of hona fides is whether it was one committed in spite of due 
care and attention.^ A mistake arising from negligence^ or committed 
without any real excuse,^ or which could have been averted by proper 
enquiry"* cannot be said to be hona fide and cannot be a sufiicient 
cause. But a mistake, which might occur even in the most carefully 
conducted business, cannot be said to be a negligent mistake.® 

(’■25) 12 AIR 1925 Mad 462 (462) : 86 Ind Cas 114 (DB), Kandasamy Mudaliar v. 

Arunachalla Chetty. (Delay due to careless arithmetical mistake of vakil.) 

(’26) 13 AIR 1926 Nag 503 (504) : 96 Ind Gas 857, Bahan v. ^myeror. (Honest 
though careless mistake in calculation held sufficient cause.) 

6. (’33) 20 AIR 1933 Oudh 523 (525) : 146 Ind Gas 127 : 9 Luck 193 (FB), Mithoo 
Lai V. Jamil a Prasad. 

(*35) 22 AIR 1935 Oudh 108 (109) : 153 Ind Gas 161 (DB), Bhagtoan v. Badri. 

(’01) 4 Oudh Gas 303 (313), Shameshiuar Singh v. Mahadeo Prasad Singh. (The 
fact that party was diligent is irrelevant if the pleader or agent has acted with- 
out due care and attention.) 

Section 5 — Note 12 

1 . (*49) 36 A I R 1949 Mad 624 (625), Ramalingam v. Kotesioara* (Ignorance of 
death of defendant held sufficient cause for excusing delay in setting aside 
abatement.) 

(’31) 18 A I R 1931 Gal 506 (507) : 58 Gal 793 : 133 I G 332 (D B), Goryoration of 
Calcutta. V. A. C. Pal. (Appeal after period of limitation — Date of order not 
known and could not be known — Time was extended.) 

(’26) 13 AIR 1926 Lab 509 (510) : 92 Ind Gas 319 (DB), Banzor Singh v. Se:iy. of 
State. (Appellant paying insufficient court-fee due to bona fide mistake.) 

(’16) 3 A I R 1916 Oudh 257 (263) : 32 I G 380, Gkanshyam Das v. Mt. Hardei. 
(One judgment and two decrees in two suits — Appellant confused by this and 
applying for copy of one judgment and decree — Mistake found too late when copy 
was obtained — Delay ought to be excused.) 

(’ll) 9 Ind Gas 607 (607) (Lab), Mohan Bam v. Mzihamrnad Khuda. (Bona fide 
mistake as to date of completion and delivery of copy of decree held sufficient 
cause.) 

(’20) 7 A I R 1920 Lab 508 (509) ; 67 Ind Gas 306 (307), Kartar Singh v. Balia. 
(Legal representatives not brought on record within time through bona fide 
mistake in copy of judgment— Time was extended.) 

(’13) 21 Ind Gas 444 (445) (All), Habeeb v. Naush Ali. (Pafty not signing vakalat.) 
(’38) 25 AIR 1938 Mad 218 (218, 219) : I L R (1938) Mad 275 : 174 I G 951 (DB), 
Secretary of State v. Kistnamacharyulu. (Ignorance of death of respondent — 
No negligence in setting aside abatement.) 

2. See Section 2 sub-section (7). 

3. See Note 11. 

4. (’28) 15 AIR 1928 Gal 249 (249) (DB), Sonesivar Das v. Kanahram. 

(’76) 1 All 250 (252), Zaibnlnissa Bihi v. Kulsum Bihi. (Error in the calculation 
of the time allowed, held no sufficient cause for delay.) 

5. (’09) 1 Ind Gas 904 (905) : 5 Nag L R 25, Vithia v. Sakhya. (Incorrect entry 
by clerk.) 

[See however (’26) 13 A I B 1926 Sind 215 (216) : 20 Sind L B 90 : 95 Ind Cas 
316 (DB), Gerimal v. Shetvaram.1 

6 (’13) 21 Ind Gas 444 (445) (All), Habeeb v. Naush Ali. (Memorandum of appeal 
signed by pleader whose vakalatnama was not signed by appellants.) 
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On the principles referred fco in Koto 11 tho mistake of the agent 
of the party cannot stand on a higher footing than the mistake of tho 
party himself/ Thus, the mistake of the agent cannot be a sutlicient 
cause unless it is committed bona fide, i. o., unless it is one that has 
occurred in spite of due care and attention/ A mistake of the assent 

O 

which might occur oven in spite of due care and attention, may be 
a sufficient cause/ Thus where the pleader’s name is omitted by 
oversight in the vahalatnavia or in tho memorandum of appeal, it 
has been held to be a sufficient cause/'* As to furtlier instances, see 
the undermentioned cases/^ 


iSee also (’88) 1888 All W N 58 (59) (D B), J amna v. Ibrahim. (Accidental 
clerical error,)] 

7 . (’25) 12 AIK 1925 Oudh 189 (189) : 82 Ind Cas 481. Ganesh Dat v. Jlirds 
Behari. (Delay not excused on ground of mistake of clerk — Apparently the mis- 
take was a negligent one.) 

8. (’27) 101 Ind Cas 3G3 (SG3) (Rang), Ma Ngwe Y 2 tn v. Ma Pii. 

( 25) 12 AIR 1925 Oudh 374 (374) : 85 Ind Cus G93, Mt. Dilan v. Rain Bharoscy. 
(Delay caused by forgetfulness of pleader.) 

( 19) 6 A I R 1919 Cal 585 (585) : 46 Ind Cas 480 (D B), Guru Chorayi Ghoss v. 
Kashi Chandra Ghose. (Foolish mistake of agent in calculation of time.) 

(’28) 15 A I R 1928 Lab 488 (489) : 110 Ind Cas 374, ML Pana Bibi v. Mahla. 

(Mistake of counsel’s clerk is not sufficient ground for extension of time.) 

(’17) 4 AIR 1917 Lab 407 (407) : 37 Ind Cas 828 (DB), Jaidal Mai v. Amar Nath. 
(Mistake through want of good faith in that the party relied on an unauthorised 
publication known as “Legal Diary” and preferred an appeal beyond limitatiou.) 

9. ^ (*ld) 21 Ind Cas 444 (445) (All). HaLeeh v. Naiish Ali. (Memorandum of appeal 
signed by pleader whose vahalatnama was not signed by appellants.) 

( 32) 19 A I K 1932 Mad 142 (144) : 135 I C 737, liamji Das v. Kumarahalathi 
Mndali. (Challan being mislaid by a Iona fide mistake of vakil’s clerk.) 

10. ( 32) 19 AIR 1932 Lah 134 (135) : 134 Ind Cas 114, Matigal Singh v, Babu 
Singh. (Counsel presenting appeal — Power of attorney without counsel’s name 
but signed by counsel and appellant — Defect rectified after limita'iou — Held 
appeal filed within time.) 

(’21) 8 AIR 1921 All 210 (211) : 43 All 392 : G1 Ind Cas 410, Shambhu v. Badri. 

( 30) 17 AIR 1930 All 112 (113) : 121 Ind Cas 54G (DB), Muha'tmnad Qainar Shah 
Khan v. Mohammad Salamat .1/i Khan. 

(’27) HAIR 1927 All SIG (817) : 102 Ind Cas 255, Lohnath Misir v. Sheo 
Saran Misir. (Vakalatnama signed by vakil but his name not entered in body.) 

( 21) 63 Ind Cas /26 (<27) (Lah), Baliva}it Singh v. Sunder Singh. (Omission to 
sign memo of appeal.) 

(’23) 10 AIR 1923 Lah 402 (403): 84 I C 518 (DB), Mathra Das v. Pam Lai. (Do ) 

(’27) HAIR 1927 Lah 618 (619) : 103 Ind Cas 537, Pam Lai v. Biidho Mai. 
(Vakalatnama not properly signed.) 

(’37) 24 AIR 1937 Nag G5 (Go) : I L R (1937) Nag 494 : 1G9 Ind Cas 117, Pamdeo 
Tilahchand v. Lain Natha. 

(’34) 21 AIR 1934 Pat 290 (292) : H9 Ind Cas 596 (D B), Mt. Binda Kuer v. 
Lalxta Prasad. (Vakalatnama in two sheets, purporting to be on behalf of four 
parties— One sheet signed by one and other by other three— Pleader stating that 
vakalatnama was on behalf of all four — \akalatnama was held proper at least 
for extension of period under this section.) 

IL (’20) 7 A I R 1920 All 290 (291) : 59 Ind Cas 937 (D B), Sheo Mohan v. Kali 

Piasad. (Mistake in calculation on assumption which was not unresonable ) 

t’32) 19 A I R 1932 Mad 142 (143) : 135 Ind Cas 737, Ramji Das v. Kxunara- 

halaihi Mxidali. (Challan mislaid by clerk, held, bona fide mistake and delav 
excused.) ^ 
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Section 5 There is, however, this difference in effect between a bona fide 

Notes 12—13 mistake of the party and such mistake of his agent, namely, that if the 

party has acted without due care and attention in relying upon the 
agent, the mistake of the latter even though bona fide^ will not be a 
sufficient cause. 

13. Mistake of law of party or his agent.— A mere mistake 
or ignorance of law is not per se sufficient reason for asking the Court 
to exercise its discretion under s. 5.^ But a mistake of law which is 

(’07) 12 Cal W N 25 (27) (DB), Beshandut Tewari v. Nandan Pershad Dube. 

(jBona fide mistake of pleader in calculation.) 

(’13) 21 Ind Gas 444 (445) (All), Habeeb v. Naush Ali, (Mistake which might 
occur in the most carefully conducted business.) 

(’30) 17 A I R 1930 Sind 252 (253) : 25 Sind L R 63 : 130 I C 554, Ooverdhandas 
V. Mt, Rijhibai. 

(’28) 15 A I R 1928 Lah 643 (646) ; 108 Ind Cas 619, Nizam Din v. Muhammad 
Iqbal. (Mistake of vakil’s clerk resulting in filing appeal late by one day— Delay 
was excused.) 

(’33) 20 A I R 1933 Lah 1 (2) : 140 Ind Cas 495, Thakar Singh v. Jagat Singh. 

(Mistake in not filing decree appealed from.) 

(’34) 21 AIR 1934 Lah 1011 (1012) : 155 Ind Cas 893, Kanshi Ram v. Municipal 
Committee, Moga. (Vakalatnama not containing names of parties— Defect might 
be condoned and time extended.) 

(’34) 21 A I R 1934 Lah 444 (445) : 150 I C 731, Dost Muhammad v. Sardar Ali. 
(Counsel A having no authority presenting appeal instead of counsel B who was 
authorised to present the same — Bona fide mistake — Time was extended.) 

12. (’33) 20 AIR 1933 Cal 462 (463) : 145 Ind Cas 116 (D B), Khajeh Habibullah 
V. Abdul Karim. (Reliance placed on the wrong calculation of a stranger who is 
neither the pleader nor the pleader’s clerk.) 

Section 5 — Note 13 

1. (’43) 30 A I R 1943 Oudh 57 (58) : 203 Ind Cos 579 (DB), Court of Wards v. 
Chhedi. (Adding necessary party to appeal after limitation — Ignorance of law 
is not sufficient cause.) 

(’43) 30 A I R 1943 Oudh 78 (80) : 205 Ind Cas 628 (D B), Nageshrcar Prasad v. 
Chandraj Bahadur. (Omission to implead necessary party to appeal within 
limitation.) 

(’17) 4 AIR 1917 P O 156 (159); 45 Cal 94 : 44 Ind App 218: 1917 Pun Re No. 104: 
42 Ind Cas 43 (PC), Br\j Indar Singh v. Kanshi Ram. 

(’32) 19 A I R 1932 Cal 171 (176, 177) : 144 Ind Cas 561 (DB), Secretary of State 
V. Hindustan Co-operative Insurance Society Ltd. (Party applying for review 
after dismissal of appeal is not protected by this section.) 

(’ 88 ) 12 Bom 320 (321) (D B), Sitaram Paraji v. Nimba. (Mistake of law as to 
deduction of time spent in another litigation in respect of same subject-matter.) 
(’ll) 9 Ind Cas 222 (223) (Lah) (D B), Mt. Masum Begam v. Madan Mohan Ball. 
(Copy of decree filed after time — Pardanashin lady not knowing that decree was 
required to be filed with appeal.) 

(*14) 1 AIR 1914 Lah 123 (124) : 1915 Pun Re No. 41 : 21 I 0 951 (D B), Hadu v. 
Lala. (In an appeal, application to bring on record the heirs of defendant- 
respondent made six months after resjwndent’s death due to ignorance of law 
Delay was nob excused.) 

(’25) 12 AIR 1925 Lah 602 (602) : 87 Ind Cas 952, Ramji Lai v. Lakshmi Chand. 
(Application for leave to appeal as pauper filed beyond time due to ignorance of 

law — Delay was not excused.) 04 . ♦ 

(’29) 16 AIR 1929 Nag 74 (75) : 117 Ind Cas 282, Nandu v. Bhuwanoo. tbtatutea 

of limitation must be strictly construed against claimants.) „ 

iSee also (’28) 15 AIR 1928 Mad 690 (694) : 110 Ind Cas 837 (D B), Sutharsat^ 

Chariar y. Samarapuri Chettiar. {The expression saf^cient cause in the 
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oommitted hona fide^ i. e., in spite of due care and attention, lias been 
regarded as a sufl5oient cause in this country.* In Brij Indar Singh 

context must be regarded as merely indicating that the Court must be sutisded 
that the delay was an excusable delay.) 

(’26) 13 AIR 1926 Oudh 206 (206, 207): 91 Ind Cas 867 (DB), Mt. HasiO-un-Nisa 
V. Bishnath, (Agent misconstruing order of Court — Delay not condoned.)] 

2. (’41) 28 AIR 1941 Pesh 74 (76) : 196 Ind Cas 654 (DB), Shivan Ditta v. Radha 
Kishan. (Conflict of view on certain xx)iat — Delay in filing appeal due to party 
adopting one view.) 

(’13) 18 Ind Cas 37 (40, 41): 1913 Pun Re No. 59 (DB), Fakir Chaiid v. Municipal 
Committee of Hazro, 

(’37) 24 AIR 1937 Rang 199 (200) : 169 Ind Cas 398, Daw Sein v. Chinese Kwan, 
(’32) 19 AIR 1932 Cal 5S9 (597) : 59 Cal 781 : 140 Ind Cas 662 (DB), Surendra 
Mohan Rai v Mohendra Nath Banerjee. 

(’09) 1 Ind Gas 902 (902) (All), Ganga Sahai v. Rai Kanicar. (Bona /ide mis- 
take as to forum of appeal.) ^ 

(*25) 12 AIR 1925 Cal 684 (684) : 94 Ind Cas 929 (DB) Krishna Mohan Ghose v. 

Surapati Banerjee. (Bona fide ignorance of law is sufficient cause.) 

(*12) 15 Ind Cas 140 (141) : 1912 Pun Re No. 115 (DB). Dhan Sinjh v. Kahn 
Singh, (Appellant misled by the Court framing two decrees instead of drawing 
up one.) 

(’23) 73 Ind Cas 788 (790. 791) (Pesh), Ai/irR Mai v. Vaishno Ditta. (Deficiency 
in court fees in partition suit — ^Tistake deliberate -Extension cannot be granted.) 
(’86) 13 Cal 266 (267) (DB), Hurra Cht6nd?r Roy v. Surna Moyei. (Wrong impres- 
sion about forum of appeal was held sufficient cause to grant extension.) 

(’24) 11 AIR 1924 Rang 148 (149) : 1 Rang 584 : 77 lud Cas 385 (DB), Tin Tin 
Nyo V. Maung Ba Saing. 

(*36) 23 AIR 1936 Nag 246 (247) : 167 Ind Cas 260, Gangaprasad Rajaram t. 
Mt. Banaspati, (This rule is subject to qualifioat! jus that there must be no 
negligence, no inaction and no want of good faith.) 

(*18) 5 AIR 1918 Mad 703 (704) : 39 Ind Cas 975 (DB), Soundararaja Iyengar v. 
Srimvasa Chariar. (Preliminary order not capable of being mistaken for final — 
Delay in such case, in filing appeal would not be excused.) * 

(’99) 3 Oudh Cas 13 (17) (DB), Jagan Nath v. Ras Madho Parshad. (Ignorance of 
law is not sufficient cause where applicant does not inform his pleader that 
opposite party was dead nor takes any trouble to enquire and ascertain what 
steps should be taken consequent on the death of the opposite party.) 

(’91) 1891 Pun Re No. 66, Mt. Ghauhar v. Khan M uham'tnad. (Memorandum of 
appeal received and retained by wrong Court — ^Mistake by oversight — Presenta- 
tion to proper Court beyond time —There is sufficient cause for delay.) 

(’25) 12 AIR 1925 Lah 381 (333) : 6 Lab 233 : 48 Ind Ca.s 1 (DB), Raghhir Saran 
V. Mt. Sohan Debi. (Delay in filing appeal — Appellant doubtful whether order 
appealed against was order or decree and therefore paying insufficient court-fee — 
Delay was excused.) 

(’36) 23 AIR 1936 Lah 168 (170) : 161 Ind Gas 251 (DB), Hira Lai v. Khizar 
Hayat. (Decree of lower Court was not clearly worded and its exact meaning 
was also not beyond doubt — Appellant misled by this, filed appeal in wrong Court 
— Time was extended.) 

\_See (’89) 1889 Pun Re No. 184 (FB), Sardar Pratab Singh v. Lala Karain 
Singh. (Presentation of appeal within the period of limitation prescribed 
therefor to a wrong Court in ignorance of the provision of law may constitute a 
sufficient cause.) 

(’24) 11 AIR 1924 Lah 41 (42) : 4 Lab 122 : 74 Ind Gas 451 (DB). Muhammad 
Hassan-ud-din v. Saif Ali, (Rule, that in addition to copies specified in O. 41, 
R. 1, 0. P. Code, memorandum of appeal should be accompanied by a copy of 
judgment of Court of first instance, newly published - Delay caused by ignorance 
of rule is sufficient excuse.) 
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V. ^anslii Rcim? where the delay was due to a wrong proceeding 
being taken on a hona fide mistake of law, their Lordships of the 
Privy Council observed as follows : 

“Now if the matter were entirely open, inasmuch as a mere mistake in law 
is not per ss sufficient reason for asking the Court to exercise its discretion under 

S. 5 (instances of which are given in some of the cases cited by the learned Judge), 
there would be a good deal to be said in argument in favour of making the rule 
universal, and upholding in its entirety the ruling given in the case of Ramjuoan 
Mai V. Cliand above cited. But the matter is not open. To interfere with 

a rule which, after all, is only a rule of procedure, which has been laid down as a 
general rule by Full Benches in all the Courts of India, and acted on for many 
years, would cause great inconvenience, and their Lordships do not propose so to 
interfere.’* 

On the principles stated in Notes ii and 12, a mistake of law 
committed by a party’s legal adviser will stand on the same footing as 
a mistake by the party himself. If the mistake of the lawyer is one 
that can be condoned under the section and the party has acted on his 
advice, the party is not prevented from relying upon it for claiming 
the indulgence under this 'Section. In Sunderhai v. Collector of 
BeJgaumf their Lordships of the Privy Council observed as follows : 

“The fact that the defendants had acted on mistaken advice as to the law 
in appealing to the High Court in 1910 did not preclude them from showing that 
it was owing to their reliance on that advice that they had not presented the 
appeal to the Court of the District Judge within the prescribed period of limita- 
tion. See Brij Jndir Singh v. Kanshi Ram.®” 

See also the undermentioned cases. ^ 

(’23) 10 AIR 1923 Lah 513 (5141 : 77 Ind Gas 416, Muhammad Aslam v. Jodh 
Singh. (Appeal filed in time — Court-fee paid beyond time but under order of 
Court — Held, mistake was bona fide and time could be extended.) 

(’33) 20 AIR 193^ Lah 2G4 (265) : 144 Ind Cas 184, Bhagioan Das v. Tikaya 
Bam* (Honest belief of appellant regarding adequacy of court-fee while present- 
ing memoraudum of appeal — Delay in giving adequate court-fee was condoned.) 
(1900) 1900 Pun L R No. 206 (207) (DB), Pala v. Ishar* 

(*28) 15 AIR 1928 !Mad 404 (406) : 108 Ind Cas 288, Baynchandran v. Sabapdthy 
Mudaliar. (Per Veukatasubba Rao, J.; following Bramwell, L. J., in Collins 
V. Vestry of Paddington^ (1880) 5 Q B D 368.) 

(’90) 13 Mad 269 (270) (DB), Krishna v. Chaihappan.'] 

See also cases cited in Note 9 which are all cases of mistakes of law. 

3 . (’17) 4 AIR 1917 P C 156 (159) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun Re 
No. 104 : 42 Ind Gas 43 (PC), 

4 . (’88) 10 All 537 (594, 596) : 1833 All W N 258 (DB). 

5. (’18) 5 AIR 1918 P C 135 (137): 43 Bom 376: 46 Ind App 15: 52 I. C. 897 (PC). 

6. (’17) 4 AIR 1917 P G 156 (159) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun Re 
No. 104 : 42 Ind Gas 43 (PC). 

7 . (’47) 34 AIR 1947 Lah 76 (78) : 225 Ind Cas 291, Arura v. Karam Din. (It 
cannot be laid down as a general proposition that the delay caused by counsel’s 
mistake can never be regarded as a sufficient cause within the meaning of S. 6.) 

(’46) 33 AIR 1946 Bom 437 (439) : ILR (1946) Bom 431 : 226 Ind Cas 95 (DB), 
Bhausaheb v. Soiiabai. (Application for copies — Delay in making caused by 
erroneous advice of advocate — Sufficient cause for excusing delay in filingapplica- 
tion for leave to appeal to His Majesty in Council.) 

(’42) 29 AIR 1942 Lah 94 (94) : 199 Ind Cas 851, Kishan Chand v. Md. Husain. 
(Mistaken advice of pleader— Party fifing appeal in good faith in wrong Court — 
Time taken in transmitting appeal to proper Court should be excluded.) 
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It is not, however, every wrong advice by the leg^ adviser tliat 
will amount to a sufficient cause’® entitling the party to claim the 

indulpnce under this section. Acting upon wrong advice will amount 
to a “sufficient cause” — 

(1) when the advice was itself given bona fide, i. e„ after the 
exercise of due care and attention,^*’ and 

, (2) the party himself has acted with due care and attention in 

seeking and relying upon such advice. 

Thus, where the wrong advice given by the legal adviser is honest 
and bona fide, but it is based on an untrue statement of facts made 
by the party to the pleader, the party cannot bo said to act with duo 
care and attention, and acting upon the advice so given cannot be a 
sufficient cause.® Similarly, where the party consults legal practitioners 
of inferior standing and little experience and acts upon the advice 
given by them, he cannot be said to have acted with due care and 
attention.® See also the undermentioned cases.®® 

(-37) 24 AIR 1937 P C 276 (278) : 31 Sind L R G72 : 1C9 Ind Gas 7G9 (PC) 

Rajendra Bahadur v. Ea/eshtvar Bali. (Mistaken advice given by a le:^ai 

practitioner may, in the circumstances of a particular 5ase, give rise to sufficient 
cause within the section.) 

C27) U AIR 1927 All 758 (759) : 101 Ind Cas 777, Ram Lai v. Muslao 4li 

v.‘ 0. M. 

219: 4 A.L.J. 515, Aniora Kunwar v. Babu 
(06) -8 All 414 (416): 1906 All W N 67: 3 A.L J. 218 (DB), Pura Mai v Ram Nath 
(■03) 1903 All W N 32 (33) (DB). Wa^ir AH v. ZahU. 

1933 Lah 541 (541, 542) : 14 Lah 206 : 149 I. 0. 968 (DB), Ghulam 
Muhammad V. Usman. (Mistaken but bona fide advice given by pleader — 

Acting on this, appellant filing appeal in wrong Court — Appeal returned and 
re-presented to proper Court —Time extended.) 

^ ^^•^''inafiain v. Chandanmal. 

EG 276 (278): 31 Sind L R 672 : 169 Ind Cas 769 (PC), Rajen- 

dra Bahadur v. Rajeshwar Bali. (There is no general doctrine which saves 
parties from the results of wrong advice.) 

Mohun Rai y. Mohendra Nath Banerjee ^’enaia 

(’02) 5 Oudh Cas 384 (389, 390), Gajadhar Parshad v. Mt. Lachmin. (Merely 
acting on wrong advice is not sufficient cause.) ^ 

( 26) 13 AIR 1926 Nag 162 (163) : 92 I. C. 33, Sadashiv v. Bapu. 

^iurtTy.^T. fVh!HyafZm. 

9. (’13) 20 Ind Cas 3 (6, 7) (Lah) (DB), Mt. Husaina v. Mt. Sahib Nur. 

air 1947 Pat 225 (232) ; 25 Pat 432 ; 225 Ind Cas 256 (DB) Sana 
£S‘ee''should not °h application for final 

(’40) 27 AIR 1940 Cal 150 (152): 187 Ind Cas 416 (DB), Amulya Krishna y R P 
Co-operalwe Banh. (Cross objection not filed by party within time— Wro’ne’im’ 

S^rfon of timed ‘ cross-objection would not entitle him t^ 
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In considering when an advice by the legal practitioner may 
be relied upon as an excuse for extending the time, Brett, L. J.. in 
Higliton V. Treherne,^^ observed as follows : 

In cases wliere a suitor lias suffered from tlie negligence, or ignorance or, 
gross want of legal skill of his legal adviser, he has his remedy against that legal 
adviser, and meantime the suitor must suffer. But, 'where there has been a bona 
fide mistake, not through misconduct nor through negligence nor through want 
of reasonable skill, but such as a skilled person might make, I very much dislike 
the idea that the rights of the client should be thereby forfeited.** 

This view has been generally followed by the High Courts in 
India. Thus if the mistake proceeds from the culpable negligence of 
the legal adviser, it is not a sufficient cause. If it is not bona fide 

(’26) 13 AIR 1926 Lah 693 (693) : 98 Ind Gas 514 (DB), Ichhar Singh v. Natha. 

(Appeal filed one day late through oversight of counsel’s clerk— Time extended ) 
(’33) 20 AIR 1933 Gal 796 (797) : 146 Ind Gas 359 (DB), Bejiodini Choudhurani 
v. J agahandiitc Boy, (Wrong advice as to time for appeal —Appeal filed within 
such time, though after the correct period of limitation, but without any stamp 
at all — Delay not excused.) 

10. (1878) 48 L J Ex 167 (168) : 39 L T 411 : 27 W R (Eng.) 245. 

10a. (*38) 67 Cal L Jour l07 (109) (DB), Phani Bhusan Pal v. Sm. Nalinibala, 
(’38) 25 AIR 1938 Pat 4ia{418) : 17 Pat 507 : 177 Ind Cus 564 (DB), Nrisingha 
Char an Nandy v. Trigunand Jha. (Party acting on advice of lawyer who wa« 
known to be a careful advocate — Lawyer’s advice not unreasonable and lawyer 
not careless or negligent — Delay should be excused.) 

(’33) 20 AIR 1933 Oudh 523 (524) : 9 Luck 193 : 146 Ind Gas 127 (FB). Mithoo 
Lai V. Jamna Prasad, 

ISee also (’32) 19 AIR 1932 Cal 589 (589) : 59 Cal 781 : 140. Ind Gas 662 (DB), 
Surendra Mohan v. Mohendra Nath. (Citing Highton v. TrehernCt (1878) 
48 L J Ex 167 and observing that this furnishes the true rule of guidance.)] 

11. (’51) 38 AIR 1951 Simla 209 (Pr 15) (DB), Raj Malik v. Susanta Sen. 

(*44) 31 AIR 1944 Oudh 135 (139) : 211 Ind Gas 499 (DB), Municipal Board, 
Lucknow V. Kali Krishria. (Application for leave to appeal to Privy Council 
filed beyond limitation due to misapprehension of counsel of long standing as 
to period of limitation — Counsel consulting old edition of commentary prior to 
amendment shortening period of limitation — Misapprehension cannot be said 
to be bona fide but is due utter carelessness —Delay not excused.) 

(*38) 67 Cal L Jour 107 (110) (DB), Phani Bhusan Pal v. Sm. N alinibala. 

(*38) 25 AIR 1938 Nag 156 (159) : I L R (1938) Nag 409 : 173 Ind Oas 369 (DB), 
Krishna Rao v, Trimbak. 

(’33) 20 AIR 1933 Oudh 523 (525) : 9 Luck 193 : 146 Ind Cas 127 (FB), Mithoo 
Lai v. Jamna Prasad. 

(*29) 16 AIR 1929 Bom 393 (395) : 122 Ind Cas 64 (DB), Bijuboo v. RajabaUi. 
(AIR 1924 Rang 148 (DB), Tin Tin Nyo v. Maung Ba Saing and 34 Cal 216 
(DB), Sarai Chander v. Sarasioati, followed.) 

(’34) 21 AIR 1934 Nag 52 (54) : 144 Ind Cas 41, Nareshwar v. Chabildas. (Mis- 
take of pleader in failing to notice Full Bench decision of High Court in province 
where the pleader practised — Extension under this section cannot be granted.) 
(*30) 17 AIR 1930 Rang 209 (210) : 127 Ind Cas 379, Hatin v. Osi Ullah. (Advo- 
cate himself not looking into question of time for appeal but accepting statement 
of his clerk that eight days were allowed for obtaining copies — Advocate himself 
not examining papers to see if statement is correct.) 

(’33) 20 AIR 1933 Nag 219 (220) : 145 Ind Cas 760 : 29 Nag LR 295, Ramarao v. 

Santoshrao. (Pleader whose power to appear had expired with trial Court, pre- 
senting appeal in ignorance but not taking steps to find out whether appeal was 
properly presented though mistake in form brought to his notice — Delaying in 
the hope that irregularity might escape detection — Held, there was no proper 

cause for delay in filing appeal.) 
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i. e., not one committed in spite of due care and attention’^ or is one 



(*26) 13 AIR 1926 Lah 343 (344) : 92 Ind Cas 991, Puran Chand v. Emperor, 
(Negligence of party and counsel in not paying deficit court-fee ordered to be 
paid — Time cannot be extended.) 

[But see (’28) 15 AIR 1928 Cal 468 (471, 472) : 55 Cal 798 : 111 Ind Cas 708 
(DB), Ambika Ranjan v. Manikganj Loan Office, (It was held that where 
party acted 6ona fide on ad\uce negligently given, there may be a sufiicient 
cause - It is submitted that this view is not correct.) 

(’20) 7 AIR 1920 Lah 241 (242) : 1 Lah 508 : 59 Ind Cas 556, Surta Singh v. 
Emperor, (Through want of due diligence of counsel, criminal appeal, instead 
of being filed in Sessions Court, was filed in High Court — Appeal re-presented 
in Sessions Court after limitation —Held, accused should not bo deprived of his 
appeal being heard on merits merely because his counsel had been somewhat 
careless —Delay excused— Submitted wrong.)] 

12. (’40) 27 AIR 1940 Rang 14 (16) : 1939 Rang L R 639: 186 Ind Cas 715, Firm 
R. M, A, L. V. Ko Shan. (Litigant asking his advocate to file appeal and leaving 
it entirely to him to take necessary steps — Advocate filing appeal in wrong 

Court — Litigant cannot claim to have acted in good faith unless lawyer so 
acted.) 

(’39) 26 AIR 1939 Oudh 245 (247) ; 14 Luck 701 : 183 Ind Cas 436 (DB). Nazir 
Hasan Khan v. Oanga Din. 

(’23) 10 AIR 1923 Lah 612 (614) : 72 Ind Cas 732, Umrao Baksh v. Malik 
Muhammad Khan. 

(■32) 19 AIR 1932 Cal 589 (600) : 59 Cal 781 : 140 Ind Cas 662 (DB), Surendra 
Mohan v. Mohendra Nath. 

( 18) 6 AIR 19i8 Pat 336 (338) ; 46 Ind Cas 509 (DB), Jodhan v. Nanhhu, (Appeal 
filed with stamp which no vakil exercising due care and intelligence could have 
imagined was sufiioient— Delay caused in supplying full fee when alone the appeal 
becomes valid, not excused.) 

(’24) 11 AIR 1924 Rang 148 (149) : 1 Rang 584 : 77 Ind Cas 385 (DB), Tin Tin 
Nyo V. Maung Ba Saing. (Per Pratt, J.) 

(’33) 20 AIR 1933 Oudh 523 (525) : 9 Luck 193 : 146 Ind Cas 127 (FB), Mithoo 
Lai V. Jamna Prasad. 


(’07) 34 Cal 216 (219, 220) : 5 Cal L Jour 380 (DB), Sarat Chander v. Saraswati. 

(’26) 93 Ind Cas 8ii6 (877) (Lah), Labhu Ram v. Mohammad Din, (Mistake of 

counsel not due to ignorance but to want of due care and attention.) 

(’18) 5 AIR 1918 Lah 67 (67, 68) : 43 Ind Cas 317 : 1917 Pun Re No. 95 (DB). 

Resal Singh v. Shadi. (Revision application filed in place of appeal — On appli- 

cation of party, revision converted into appeal at a time when period for appeal 

had expired — Mistake not shown to be bona fide — Extension of time was not 
granted.) 

(’28) 15 AIR 1928 Lah 216 (218) : 9 Lah 76 : 104 Ind Cas 281 (DB), Secretary of 
State y.Tirath Ram. (Alteration of law proved to be known to Secretary of State 
through his law officers — Extension urged on ground that effect of alteration 
was not fully appreciated — Held extension could not be granted.) 

(’33) 20 AIR 1933 Lah 568 (569) : 144 Ind Cas 627 (DB), (JUam Chand v. Vishan 
Das. (Preferring appeal to wrong Court after consulting counsel.) 

(’36) 23 AIR 1936 Lah 935(936): 167 Ind Cas 756, Ghulam Muhammad v. Barkat 
AH. (Deficient court-fee —Application for extension of time to make up deficiency 
not made till after about seven months after its discovery — Appeal barred 
during that time— Extension was not granted.) 

X ( 18) 5 AIR 1918 Lah 355 (356) : 45 Ind Cas 542, Ahmed Hussain v. Mt, Sham- 

/ sulnisa. (Mistake is not bot.a fide when appeal is presented to Court having no 
jurisdiction.) 

^ (171) (Lah) (DB), Mt. Harnam Kaur v. Sohan Smgh. 

(Probate— Appointment of receiver — Appeal to Divisional Court Subsequent 

appeal to High Court preferred out of time -Mistake due to carelessness -Time 
was not extended.) 


S.Lim. 14. 
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which could have been avoided by due care and attention,^® it is not a 
sufficient cause. If it is due to want of reasonable skill on the part of 
the legal adviser, it will stand on the same footing as negligence. A 
normal standard of efficiency is expected of a legal adviser, and where 
an advice is given which no legal adviser of reasonable skill would be 
expected to give, it must be considered that the adviser acted negli- 
gently, in such a case there is no sufficient cause.’* An obvious mistake 
cannot be said to be bona But where the advice is given after 

(’38) 25 AIR 1938 Lah 81 (82) : I L R (1938) Lah 379 ; 178 Ind Gas 510, Amrit 
Lai V. Phool Chand. 


Sambhunath v. OoUndapriya, 
( Sufficient cause” — ]\Iistftke of pleader on que.stion of limitation for filin<^ 

appeal held by lower appellate Court not to be 6o;ia fide so as to extend period 
of limitation— High Court would not interfere in sejond iippeal.) 

(’03) 30 Cal 300 (314, 315, 316) : 30 Ind App 20 : 8 Sar 431 (PC), Bam Narain 
Joshi V, Parviesioari A'arai^i Mahta, 

(’ll) 11 lud Gas 812 (813) (Rangl, Salvador v. Meyer & Co. (Mistake of law 
owing to lack of ordinary diligence.) 

{ 29) IG AIR 1929 Had 91 (92) : 112 Ind Cas 307 (DB), Lakslimikajithamma v. 
Banganayalculu. (Insolvency matters discussed in proceeding before District 
ISIunsif acting in exercise of original jurisdiction— Vakil’s affidavit not saying 
that he advised that an appeal lay only under S. 75, Provincial Insolvency Act, 

and not under S. 4/, C, P. C. — Appeal filed in sub-Court beyond time as an 
afterthought — Delay not excused.)] 


13. (’09) 1 Ind Cas 904 (905, 906) : 5 Nag L R 25, Vithia v, Sahhya. (Test is 
whether the w’rhng action was taken under an honest though mistaken belief 
formed with due care and attention.) 

(’ll) 12 Ind Cas 677 (678,679) (DB) (Cal), Sundar Koer v. RaghunathSahai, (Do.) 

(’24) 11 AIR 1924 Nag 279 (280) : 78 Ind Cas 154 (DB), Padamraj Fhulchand v. 
Mitsui Bushan Kesha Ltd. (Ignorance of lawyer as to shortened period of limi- 
tation which could have been avoided with due care and attention is not a 
sufficient cause.) 


( 28) 110 Ind Cas 533 (534, 535), (DB) (Lah), Muhammad Amin v. Chanan Mai. 
(’86) 13 Cal 62 (65,'66){DB), Bhopal Chandra LahWi v . Solomon. (Vakil not having 
read the document is no sufficient cause.) 


14. (’50) 37 AIR 1950 Raj 2 (Pr 3), Badrinarain v. Chandanmal, ^Gase of appeal 
filed with no court-fee stamp owing to wrong advice of counsel due to gross want 
of legal skill.) 

(’44) 31 AIR 1944 Oudh 135 (138) : 211 Ind Cas 499 (DB), Municipal Board, 
Lucknow V. Kali Krishna. (Ignorance of lawyer of long standing as to shortened 
period of limitation which was in vogue for a number of years — Counsel consult- 
ing old edition — No sufficient cause.) 

(’38) 67 Cal L Jour 107 (110) (DB), Phani Bhusan Pal v. Sm. Nalinibala Dasi. 

(’23) 10 AIR 1923 Pat 140 {141, 142) : 63 Ind Cas 278 (DB), S. C. Dey v. Mt. 
Rajwanti Kver. (Where a mistake is such that it could not have been committed 
by a practitioner with ordinary experience, delay will not be excused.) 

(’32) 19 AIR 1932 Cal 171 (176, 177) : 144 Ind Cas 561 (DB), Secy, of State v. 
Hindxistan Co-operative Insurance Society, Lid. (Advice which no responsible 

lawyer could have been expected to give — Wrong proceeding on such advice 

Delay was not excused.) 


15. (’45) 32 AIR 1945 Oudh 94 (96), Ram Ablahh v. Dshi Prasad. ((1878) 48 
L J Ex 167, Highton v. Treherne and (’37) AIR 1937 P C 276: 31 Sind L R 672 
(PC), Rajendra v. Rajeshwar, Bel. on.) 

(’24) 11 AIR 1924 Rang 148 (149, 153) : 1 Rang 584 : 77 Ind Cas 385 (DB), Tin 
Tin Nyo v. Maung Ba Saing. (No care at all was taken to consider forum of 
appeal.) 
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due care and attention/'^® or proceeds on a mistake which oven a 
practitioner possessing reasonable skill is likely to commit, then the 
mistaken advice would be a safEcient cause. In Na gindas v. 

(*06) 3 Oil L Jour 53n (8N), Diem Sana v. Gunendra Nath, (Valuation obviously 

over Rs. 5000 — Appeiil preferred to District Court — Cose of negligence No 

indulgence.) 

(■07) 34 Cal 216 (220. 221) : 5 Cal L Jour 880 (DB), Sarat Chandra Bose v, 
Saraau'aH Deh%s 

(*29) 16 AIR 1929 Mad 91(92) : 112 Ind Gas 307 (DB). DaUhrnihanimmrna v. 
Feng'inayalculu, the mistake is both stupid and unaccountable the 

suspicion of ulterior motive can hardly be said to have been displaced.) 

15a. (*40) 27 AIR 1940 Rang 14(15): 1939 Rang L R 639: 186 Ind Cas 715 Firm 
R. A L. V. Ko Shan. 

(’38) 25 AIR 1938 Pat 413 (415) : 17 Pat 507 : 177 Ind Gas 564 (DB). Nrisingha 

Charan handy v. Trigunand. (Pleader filing appeiil rightly in his view -Antici- 

^tion regarding Judge’s view on valuation of suit difficult — Lawyer should be 
deemed to have used due care.) 

(’13) 20 Ind Cas 3 (6, 7) (DB) (Lab), Fakhur AH v. ML Sahib Nur. (Senior 

pleader giving advice after dqe deliberation-Due diligence also sboivn _ Ddav 
was excused.) •' 

(’26) 133 Ind Cas 877 (878) (Lab) (DB). Parja v. Dumanun. (Jlistako in failing 
to get fresh j^ower of attorney from legal rejiresentatives.) 

Chandra Chose v. Ashutosh Chose. 
(Mistake fn calculating period of limitation.) 

^ R m Chhotey Lai v. ML Devi 

Brtj Ram. (Mistaken advice by counsel.) 

{ 10 Oudh Cas 291 (294) (DB), Nawab Mirza Muhammad Bahar Ali Khan v 

Muhammed Bahar. (Do.) 

V. Cokal Chand 

(Mistaken advice by counsel due to change in law.) 

® '■ Ca.s 815 (DB) 

Iia Mat Galt v. Maung Tun Win. 

V. Osman Isa. (Application for 
l^ve to appeal as pauper filed by advocate on last day of limitation^Wrons im 

pression of advocate that personal presentation was not necessary-AppIication 

'zzsT 

(’48) 1948 Bur L B 606 (612, 614) (DB). V. Shwe Kyw v. Ma Tin U (Appeal filed 
in wrong Court due to mistaken but bona fide advice of pleader — Question of 

cTurt '‘extenTed!) - P-per 

^’u! ? Go^tVl%?T I!' -'r’ ^ (DB) 

i ’ '"■> ** IM), 

(’26) 13 AIR 1926 Cal 688 (689) : 96 Ind Oaq 94 .^ mm n j, j xr 
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it was held that the delay caused by the wrong advice of the legal 
adviser not knowing a recent change in the law curtailing the period 
of limitation was a ‘‘sufficient cause*' for the delay. It was observed 
that the English authorities were to the same effect. Where the wrong 
advice amounts to a sufficient cause, it must further be shown that the 
appellant or applicant has otherwise been reasonably diligent in pro- 
secuting his proceeding, before the discretion can be exercised in his 
favour.'® See also Note 7. 

Where extension is claimed on the ground of mistake of the legal 
adviser, there ought to be proper evidence establishing the fact that 
there was a mistake and that it was hona fide. The legal adviser 
should file an affidavit to that effect.'® 


(’12) 16 Ind Cas 940 (942) (Cal) (DB), Bayvjit Missir v. Ramudar Singh (Mistake 
as to forum due to conflict of judicial decisions.) 

(’09) 1 Ind Cas 687 (688) ; 12 Oudh Cas 31, Kishan Dayal v. Raja Singh. (Mis- 
take in spite of due care and attention on doubtful point — Held, sufficient 
cause.) 

(’22) 9 AIR 1922 All 490 (491) ; 44 All 636 : 68 Ind Cas 812 (FB), Shib Dayal v. 

Jagannath, (Mistake of pleader in miiffasil about High Court practice.) 

(’13) 17 Ind Cas 155 (156, 157) (DB) (Cal), Prosonno Kumar Dehi v. Ram Chan- 
dra Shigha. (Decree obtained before filing appeal — Decree not filed with appeal 
owing to accidental mistake.) 

(’98) 2 Oudh Cas 133 (135), Lai Bahadur v. Mir Bakar Husain. (Point of law of 
some difficulty — Pleader’s mistaken action supported by some authorities — 

Extension of period under this section was allowed.) 

(’07) 1907 Upp Bur Rul 3rd Quarter Lim 1 (2), Nga Po An v. Nga Nyun Bu, 
{Bona fide mistake of law is sufficient cause where there is no want of diligence 
or bona fides and there was some reason for entertaining the mistaken view of 

law.) 

(’33) 20 AIR 1933 Rang 96 (98) : 142 I C 135 (DB), Ma Sein v. S. T. R. M. Firyn. 
[See (’13) 19 Ind Cas 438 (439) : 1913 Pun Re No. 85, Harjas Mai v. Mt. Kahni. 
(Decree obtained before filing appeal — Decree not filed with appeal owing to 
accidental mistake.) 

(’95) 11 Cal 767 (776), Chandra Lahri v. Solomon (Bona fide mistake — 

Party diligent after mistake was discovered - Delay excused.)] 

17 . (’24) 11 AIR 1924 Bom 399 (406. 407) : 48 Bom 442 : 80 Ind Cas 862 (DB). 
[See however (’25) 12 AIR 1925 Nag 193 (193) : 75 Ind Cas 818, Gopal Ganesh 

V. Walabdas Santukirayn. (Ignorance of change, of which sufficient notice has 
been given, is not sufficient cause.)] 

18 . (’24) 11 AIR 1924 All 867 (868) : 78 Ind Cas 677, Prdbhu Dayal r. Murli 


(*27) 14 AIR 1927 Cal 829 (829, 830) : 105 Ind Cas 217 (DB), Promotha Nath v. 
Bhabnfaran Ganguly. (Wrong^advice held sufficient cause — Diligence shown 

—Delay was excused.) ^ ^ 

[See (’32) 19 AIR 1932 Cal 534 (535) : 59 Cal 1052 : 138 Ind Cas 754 (DB), 

Nandalal Ganguli^. Dasarathi Mukherji. (Party acting on v^opg advice 

Delay was excused on the ground that he had been shown to be dihgen .) 

(’ 25 ) 12 AIR 1925 Cal 175 (178) : 79 Ind Cas 924.(DB), Ilahi Newaz Khan v. 

Bisesnar Baisya.'] ^ • 

19. (’18) 5 AIB 1918 Cal 53 (55) ; 45 I C 725 (DB), Zswar Chandra v. ^nan. 

(’18) 5 AIR 1918 Lah 67 (67) : 1917 Pun Re No 95 : 43 Ind Cas 317 (DB), 

fsef also^i'il) 32'aIR 1945 Oudh 94 (96), Bam Ablakh v. Debi Prasad. (PaHy 
attributing delay to rrrong legal advice 

nor disclosing name of lawyer _ Party is not entitled to mdulgcnee.)] 
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14. Amendment of decree. _ The amendment of a decree 
under s. 152 of the Code of Civil Procedure does not give a fresh start- 
ing point of time for appeal.^ But such an amendment may be a “suffi- 
cient cause” under this section for not filing the appeal within time.'* 
though every amendment does not necessarily entitle a party to claim 
an extension of time under this section. Whether there is a sufficient 
cause for such extension will depend upon the circumstances of the 
case. If the grounds on which the appeal is based are intimately 
connected with the amendment of the decree, or if the grounds are 
directed against the decree only in so far as it has been amended, the 
Court should exercise in the appellant's favour the discretion vested in 
it under s. 5. There is a difference of opinion as to whether, when the 
grounds of appeal have no reference to the amendment, the discretion 
under s. 5 can be exercised in favour of the appellant. On the one 

Section 5 — Note 14 
V Prasanna. 

>091 ffi r '"• Hossein Mollah. 

^ Civil Procedure Code. 5th (1950) Edn., S. 152 

la* (31) 18 AIR 1931 Cal 578 (579) ; 133 Ind Caq 571 n 

Nt^alak Mia Bhuia, (Mortgagor allowed to redeem on payment of cerLin^^um 
with^ questioning right of redemption preferred 

ExtensioTwas aCedT 

'’PUl »■» iMi. 

'“>■ .. B„,a,a,ha„ 

<251) : 51 Ind Cas 712 : 191 9 Pun Ee No. 64 (DB) 

fithif'r applied for amendment of decree 

allowed for appeal _ Another party thereafter preferring appeal— 
Time for appeal can be extended.)] ‘ 

lb. (-06) 3 Cal L Jour 188 (192) (DB), Brojalal Rai v. Tara Prasanna. 

of Prasanna. (Grounds 

of appeal directed against decree only in so far as it has been amended-Exten- 
Sion was allowed.) 

' SLY Bnf Singh v. 

extended ) unconnected with grounds of appeal _ Time was not 

^ Pai Chemdhury v. Tara Prasanna 

908^1 IXBl (SB), BaraTweshrai/a V. Sesbaf/ti-iappa and 32 Cal 

908 (DB). Amar Chandra v. Asad Ali, followed.) 

TLaslAlhi^^^^ Pandalal 

(' 19 ! 6^ATR^i^i“q ^oyra v. Gollam Hossain Mollah. 

Kd (OB), Mt. Gopi Bibi V. Chanu 


Section 5 
Note 14 



214 


EXTENSION OF PERIOD IN CERTAIN CASES 


Section 5 Land ifc has besn held in the undermentioned cases^ that the discretion 

l^otes 14-15 cannot he exercised; while it has been held in the cases noted below® 

that even in such cases circumstances may appear which may amount 
to sufficient cause. Where the appellant is under a bona fide mistake 
that time runs from the date of the amendment and he is not shown 
to be negligent or guilty of any laches, time may be extended. 

Where after an appeal is preferred the name of a defendant which 
had been omitted in the decree is added by way of amendment, and 
the appellant gets such name substituted in the appeal but after the 
expiry of the i^eriod of limitation, it would be a sufficient cause within 
the meaning of section 5.® See also the undermentioned case.^ 

See also Article 156 Note 8. 

15. Illness of party. — A mere plea of sickness is not a sufficient 
cause for excusing the delay in filing an appeal or application,^ unless 
the efiect of the illness was such as, in the circumstances, will afford 
reasonable excuse for the delay.^ The question whether the effect of 
the sickness is such that it afforded sufficient cause for failure to 
present the appeal or application within the prescribed period is one 

4. (’20) 7 AIR 1920 Pat G22 (624, 625) : 57 Ind Gis 236 (FB), Oolab v. Janki 
Kuer. (3 Cal L Jour 188 (DB), Brojolal v. Taraprasnnna^ followed.) 

(’21) 8 AIR 1921 All 60 (61) ; 43 All 380 : 61 Ind Cas 63 (DB), Oajadhar Singh 
V. Basajii Lai. (Do). 

(’30) 17 AIR 1930 Oudh 463 (465) : 129 Ind Cas 171, Deep Singh v. Raghunath 
Singh. 

5. (*32) 19 AIR 1932 Cal 534 (535) : 59 Cal 1052 : 138 I C 754 (DB), Nandalal v. 
Dasarathi, (3 Cal L Jour 188 (DB), Brojolal v. Taraprasaniia^ and (’21) AIR 
1921 All 60, (DB), Oajadhar v. Basant Lai, dissented from.) 

(’16) 3 AIR 1916 Cal 34S (349) : 34 Ind Cas 556 (DB), Satikania Banerjee v. Ram 
Chandra Chatter jee. 

(’36) 165 Ind Cas 53 (55) (Cal), Kedar Nath Moyra v. Gollain Jlossain Mollah, 

6. (’36) 23 AIR 1936 All 666 (667, 668) : 164 Ind Cas 1066 (DB), Mt, Kiilsoom- 
un-nissa v. Niir Mohammad. 

1. (’45) 32 AIR 1945 Jlad 62 (64) : ILR (1945) Mad 378 (DB), Janikamma v. 
Ra jagcpala. (IMortgage decree amended under S. 19, Madras Agriculturists’ Relief 
Act, and amendment substantially affecting relief granted to mortgagee under the 
original decree — Appeal filed within time prescribed by Art. 156 from date of 
amendment is not barred — Even otherwise period can be extended under S. 5.) 

Section 5 — Note 15 

1. (1864) 1 Suth W R (Misc App) 23 (23) (DB), Mazooin Ali v. Panchoo Bibee. 

(’22) 9 AIR 1922 Pat 47 (49) : 64 I. C. 55 (DB). Md, Abdul Kasim v. Chaturbhuj. 

(Illness of agent of party.) 

(’25) 12 AIR 1925 Cal 175 (178) : 79 Ind Cas 924 (DB), Elahinewas v. Biseswar. 
(Illness in party’s family.) 

(’36) 23 AIR 1936 Rang 183 (184) : 14 Bang 155 : 162 Ind Cas 664 (DB), S. M. 
Ally V. Maung San Nyein* 

[But see (’04) 1904 Pun Re No 21 : 1904 Pun L R No. 145. Maharaj Narain 
V. Mt. Banoji ] 

2. (’42) 1942 Nag L Jour 311 (312) Madho v. Shamrao. (Delay of 16 days in filing 
revision aijplication, caused by an acute attack of appendicitis to the applicant 
a week before the expiry of limitation was condoned.) 

(’36) 23 AIR 1936 Rang 183 (184) ; 14 Rang 155 : 162 Ind Cas 664 (DB), S. Af. 

Ally V. Maung San Nyein. 

(»S3) 1883 Pun Re No. 25, Laxman v. Atma. (Appeal presented out of time — In 
this case illness of party was held sufficiently good cause.) 
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of fact; to be decided in the circumstances of the particular case,® Section 5 

Even where tlio sickness may be said to be sufficient cause, it is Notes 16—16 

further necessary for the party to show that he was reasonably 

diligent in prosecuting his appeal till the day when he fell ill. If he 

negligently \vaited till the last moment and then found himself ill, 

the delay will not be excused,* In Ma Thein Khin v. Ma U Byu,^ 

the High Court of Rangoon held that antecedent diligence need not be 

shown and that the illness, without more, will afford a sufficient 

ground for excusing the delay. In the undermentioned cases,® time 

was extended on the ground of illness, but the cpiestion of previous 

diligence by the party was not adverted to. On the principles discussed 

in Notes 7 and 8 it is submitted that the view of the Rangoon High 

Court is not correct. 

The illness of a party after the expiry of the period of limitation 

will, in any case, not be a sufficient cause for extending the time 
under this section.’^ 


16, Minority, if sufficient cause. _ In respect of suits and 
applications for execution of decrees^ s. 6 recognises minority as a 
ground for extension of time. There is no such absolute right to the 
extension of time on the ground of minority so far as appeals and 
other applications are concerned,^ In Brijohuttee v. Pertaub Singh,'^^ 
wheie an appeal on behalf of certain minors had been dismissed by the 

3. (36) 23 AIR 1936 Rang 183 (184) : 14 Rang 155: 162 I. C. 664 (DB), S. M. Ally 

V. Maung San Nyein, (Dissenting from 2 Upp Bur Rul 451, Le Hu v. Ah Yin, 

where it was held that proof of entire disability, such as paralysis is necessary 
to be proved,) 

[.See also ('15) 2 AIR 1915 Lah 176 (176): 27 Ind Gas 703, Kalu v. Soivaria. 
(Apphcation to re-admit petition for review - Under the circumstances, held 
that illness of petitioner was no ground for extending time.)] 

'SinpA V. Pratapbhan. (AIR 

1919 Pat. 503, Rel. 07 i.) ^ 

( 42) 1942 Nag L Jour 311 (312) Madho v. Shnmrao. (Acute appendicitis a week 

before the expiry of limitation— Applicant cannot be said to be acting without 

due diligence in not filing application till last week of limitation - Daly of 16 days 
condoned.) 

(’30) 17 AIR 1930 Nag 121 (121, U22), 119 I. C. 679 Hakimiya v. J, C. Gammon, 

(Steps not taken to file application before applicant was attacked with serious 
illness - Time not extended.) 

^ ° Pritchard. 

( 20) 7 AIR 1920 Pat 594, (594, 595): 55 Ind Gas 17 (DB), Jolesioar Dayal Singh 
V. Ram Hari Sahu, (Illness of party’s servant.) 

S. ( 28) 15 AIR 1928 Rang 165 (165) : 6 Rang 571 : 119 Ind Gas 215 

= (DB),Gouri Shankar y’. Kashi Nath. 

7. (’34) 21 AIR 1934 Lah 464 (465) : 148 I. 0. 818, Qumri Charan v. Din Dayal. 

Section 5 — Note 16 

j (70) (DB), Narendra 

Bahadur Singh v. Oudh Commercial Bank of Fazahad, 

Bee also Section 6 Note 13. 

3 W R P G 36 : 13 Moo P G 465 • 

1 Suther 408 : I Sar 740 (P C). • 
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Privy Council for non-prosecution and the appellant applied for resto- 
lation of the appeal, Lord Justice Knight-Bruce observed as follows : 

“The delay, in various ways, has been so considerable that ... it is probable, 
to say the least, that if Baboonan’s personal interests had been alone concerned in 
this matter, the application now made would have been wholly unsuccessful. 
Their Lordships, however, cannot but give some degree of consideration to the 
circumstance that there are infants concerned whose interests were confided to 
him. Now, their Lordships do not mean to go to the length of saying, that where 
infants are concerned any degree of delay may be considered justifiable, or 
excusable, or such as may be passed over ; as there may be circumstances so 
strong as even to prevent infancy from being an apology or an excuse. Their 
Lordships, however, after much consideration, do not view the present case in 
that light, and considering the apology, or excuse of infancy, and considering the 
manner in which the interests of minors are involved; and the state in which 
the part of India from whence the case comes was, in and after the year 1857, 
they are of opinion, that on certain terms this application may be acceded to.” 

The principle of this decision would seem to apply to the excuse 
of delay in filing appeals and applications on behalf of minors. There 
is, however, a difference of opinion on the point. In Ganesh v. 
Sitai'ciTti^ it was held that where infants are concerned they ought 
not, when they can be protected consistently with fairness to other 
people, to be prejudicially affected by the negligence or omission of 
their adult relations. In Kursondas Dliarmsey v. Bai Gangabai? 
where the guardians of the minors acted with propriety in consulting 
pleaders and not filing the appeal on their advice, it was held 
that there was no siifficient cause for extending time. In Prabh 
Dial V. Isher Devi^ it was observed that a minor is in no better 
position than his guardian would be if he were the appellant and that 
the minor has his remedy against the guardian for loss sufl:ered 
through his neglect. ‘In Umrao Begum v. Rahmat Ilahi,^^ it was 
held that minority is a factor to be taken into account when consider- 
ing circumstances which justify the application of this section. It was 
further observed that applications for the extension of time under the 
section should be more liberally construed in favour of minors than 
other litigants. In Cursandas Nathu v. Ladkavahoo,^ where the 
guardian’s failure to appeal was due to his having a strong personal 
motive for not appealing which was opposed to the interests of the 
minor, it was held that it was a sufficient cause for extending time. 
In the undermentioned case,® where a decree-holder died pending 

2. (’16) 3 AIR 1916 Bom 153 (154) : 41 Bom 15 : 36 Ind Gas 439 (DB). (8 Moo 
Ind App 160 (PC), BirjobzUtee v. Perianh Singh and 30 Bom 329 (DB), 
Karsondas v. Gtmgnbaiy referred to.) 

ISee also (’90) 12 All 461 (480) : 1890 All W N 149 (FB), Bechi v. Ahsan Ullah. 
(*25) 12 AIR 1925 Sind 60 (62) : 17 Sind L R 306 : 78 Ind Car 953 (DB), Nur 
Muhammad v. Hassomai.] 

3. (06) 30 Bom 329 (331, 332) : 7 Bom L R 965 (DB). 

4. (’06) 1906 Pun L R No. 164, p. 544 (545). (Laches of guardian — Delay cannot 
be excused.) 

4a. (39) 26 AIR 1939 Lah 439 (445) : I L R (1939) Lab 433 : 186 I. 0. 77 (DB). 

5. (’96) 20 Bom 104 (108, 109) (DB). 

6 . (*24) 11 AIR 1924 Oudh 82 (84) : 26 Oudh Cas 244 : 73 Ind Cas 215, Akhtar 
Busain v. Qudrai AH. 
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execution proceedings and his legal representatives were minors who Section 5 
could not obtain execution without a succession certificate being Notes 16-18 
obtained and such certificate was obtained after three years, it was 
» held that the circumstances amounted to sufficient cause for extending 
time for the application to be impleaded as the legal representatives. 

See also the undermentioned cases^ in which time was extended. 

17. Fraud. — Where the appeal was not presented owing to the 
deliberate fraud of the vakil’s clerk in running away with the money 
and the pleader could not be said to be negligent and the party 
implicitly trusted him, it was held that it was a sufficient cause for 
extending the time for filing the appeal under this section.^ Where an 
appeal filed in a representative suit was returned for some corrections 
but was fraudulently not re-presented by the appellants, and the 
persons represented applied that they should be allowed to prosecute 
the appeal, it was held that the application must be regarded as a fresh 
appeal, and that the delay should be excused.^ 

A mere threat, however, used against the applicant is not a 
sufficient cause for the delay in filing the application.^ 

18. Poverty or want of funds. — The poverty of a party or 
his want of funds is not a ‘sufficient cause’ within the meaning of this 
section. In Moshaullah v. Ahmedullah,^ their Lordships of the Calcutta 
High Court observed : 

“The grounds assigned by the appellant for special indulgence under S. 5 of 
the Limitation Act were then stated to be that he had not sufficient funds to 


7, (’i8) 35 AIR 1948 Mad 201 (202), Ankainma v. Raghavaymna, (Suit dismissed 

for default in bringing minor legal representatives of deceased defendant 

Application by minors for setting aside order and for bringing them on record 
filed within three years of date when one of them attained majority — Applicant 
not guilty of any gross laches and had no knowledge of such adverse order— Time 
extended.) 

(*48) 35 AIR 1948 Pat 300 (302) ; 26 Pat 220 (DB), Kamakshya v. Fateh Kuviar. 
(Previous suit for possession on behalf of minor dismissed — No appeal by guar- 
dian against decision — Suit by minor on attaining majority for possession of 
same property barred by limitation — Minor should have filed appeal against 
previous decision on attaining majority after getting time for appeal extended 
under S. 5.) 

(*16) 3 AIR 1916 Cal 670 (671, 672): 31 Ind Cas 705 (706) (DB). Sudhakar Rant v. 
Sadasiv Jhatap Singh, (Appellants, minors, residing in out-of-way village were 
allowed to file appeal beyond limitation.) 

(’04) 1904 Pun Re No. 21 : 1904 Pun L R No. 145. Maharaja Narain v. Mt, 
Banoji, (Time occupied in applying for review and conducting proceedings for 
declaration of majority and time spent in prison held sufficient cause to file 
appeal beyond time.) 

Section 5 — Note 17 

1 . (’34) 21 AIR 1934 Lab 986 (987) : 155 Ind Cas 135 (DB), Allah Wadhaya v. 
Haji Md. Ramzan Amiruddin. 

2 . (’28) 15 AIR 1928 Mad 456 (458) : 108 Ind Cas 298 (DB), Kumaraswami v. 
Lakshmana Gounian, 

3« (*15) 2 AIR 1915 Mad 132 (133) : 26 Ind Gas 472, Kandasamy v. Murugappa, 

Section 5 — Note 18 

1 . (*86) 13 Gal 78 (79) (DB). 



218 


EXTENSION OP PERIOD IN CERTAIN CASES 


Section 5 
Kotes 18-19 


proceed jD the regular manner within the time prescribed by law, and it is now 

o ,ec;od that th>s rs not a sufficient cause. We think that L objection 

If . u h gi ound be accepted as sufficient cause for a special order of this description 

And this view has been followed in a number of oases.^ 


19. Subsequent decisions altering law. _ The fact that 
subsequent to a decision given against a party, the High Court or the 
iriyy Council has given another decision which has the effect of 
modifying the law or practice is not a sufBcient ground for extending 
the time for filing an application for review of the judgment.^ “It 
IS neith.^r consistent with the law nor reason that questions, which 
have been long ago finally decided by competent tribunals, are to be 
re-oponed at any period of time however remote, in consequence of a 
decision either in this Court or the Privy Council, which is supposed 
to modify ^the law or practice which prevailed at the time of such 
decisions.’ “ In Sharnacharan v. Bindabun Chunder Boy,^ Sir 
Barnes Peacock in delivering the judgment of a Pull Bench of the 
Calcutta High Court observed as follows : 

Now, let us see what would be the consequence of holdin^^ that the new 
decision or the new exposition of the law bj the Full Bench was a sufficient excuse 
lor not having applied for the review of judgment within the period of ninety days. 

2 (’47) 34 AIR 19-47 Lah 210 (213, 215) : 221 Ind Cas 95 (DB), Babcant v. JagjU. 

(Suit for pre-emption dismissed — Appeal filed with insufficient CDurt-fee for 

want of sufficient funds — Deficiency made up after period of limitation — 
Extension of time under S. 5, Limitation Act, held could not be granted.) 

(’09) 1 Ind Cas 73 (75) (Mad) (DB), Krishnasamy Panikundar v. Ramasamy 
Chettiar. (Confirmed on appoa to Privy Council. (A I R 1917 P. 0. 179 (P C) 
Krishnasami v. Ramasarni.) * 

(11) 22 Ind Cas S84 (885) : 7 Low Bur Rul 90 (DB), Annainalai v. O. M, M. R, 

3/. Chetty Firm. 

(’02) 5 Oudh Gas 183 (ISO). Uardicar Parshad v. Raja Partab Bahadur Singh. 
(’87) 9 All C55 (G59) : 1887 All W N 185 ^DB), Rusrini Begaui v. Callector of 
kluzai farnagar. (Appeal under Cl. 10 of Letters Patent.) 

(’90) 12 AH 401 (491, 492) : 1890 All W N 149 (FB), Bechi v. Ahsan Ullah 
Khan, 


(’19) 6 AIR 1919 Lah 252 (253) : 49 Ind Cas 871, Mt. Amtul Qttadir v. Muham- 
mad Yusuf, 

(’89) 3 C P L R 125 (125), Chamoo Sao v. Mt. Ooji Kalarin. (Poverty even though 
accompanied with circumstance that the appellant is a widow would not be 
sullicient cause.) 

Section 5 — Note 19 

1. (’GS) 10 Suth W R 26 (26) (DB). Pran Kisheyi BJiuttacharJee v. Bukshee Cazee. 

(’70) 13 Suth W R 120 (120) (DB), Roy Gooditr Suhaye v. Achebur Ball. (Reversal 

by Court of appeal of any decree or order in another case in no ground for 
admitting review after prescribed period.) 

(■72) 17 Suth W R 163 (163), Bolakee Ball v. Monjee Ball. 

(*72) 18 Suth W R 317 (318) : 9 Beng L R 187 (DB), Punchanuu v. Gooroodoss. 

(’73) 19 Suth W R 189 (190), Jadub Ram Deb v. Ram Bochun Mudduck, 

(’71) 1871 Pun Re No. 51, Hurree Singh v. Mukha. (But when application has 
been granted on good cause shown then exposition of law laid down since date of 
judgment sought to be reviewed may properly govern case.) 

2. (’66) 6 Suth W R 167 (168) (DB), Onoop Chunder Paul v. Ekhoioree Singh, 

3. (’68) 9 Suth W R 181 (185) : Beng L R Sup Vol 892 (FB). 
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If it WAS sufBcieut exouse for not having applied within the period of ninetj 
days» it would be a sufficient excuse for applying to review every Judgment which 
has been given on resumption suits within the last fifty years, and consequently 
almost all the titles which depend upon decrees in resumption suits would be 
altogether upset; because if we hold that there were sufficient grounds to apply 
for a review of the judgment, in consequence of that decision, we must also hold 
that there, would be sufficient ground for applying for the review of every judgment 
of the same character which has been passed within the last fifty years. No title, 
therefore, ■would be safe whi^h dei)end3 ui>on a decree in a resvxmption suit.” 

Still less would such ground be sufficient for excusing the delay in 
filing an appeal against the judgment.'* 

20. Imprisonment of party. — The imprisonment of a party 
may constitute a sufficient cause for excusing delay in filing an appeal 
or application.^ But the mere fact that the party was in jail without 
anything more is not necessarily a sufficient cause for extending the 
time.^ In the undermentioned case^ it was held that in the case of 
criminal offences it is not a sufficient cause for the convict to say that 
he did not know he had a right of appeal or that he thought his 
relations would prefer an appeal. 

An appeal by a prisoner froVn jail may be presented to the officer- 
in. charge under S. 420, Criminal P. C. and such x^resentation is for the 
]niri5oses of limitation equivalent to presentation in Court, whatever 
delay there may be in forwarding it to Court.* 


21. Non-availability of court-fee stamps. — If a party is 
X^revented from filing his appeal within time by difficulties encountered 
in procuring the necessary court-fee stami^s, ho may rely upon the 
difficulties as constituting “sufficient cause” for the delay.^ But, as has 

4 . (’42) 29 AIR 1942 Oudh 447 (447): 201 Ind Gas 658, Basdeo v. Murlidhar. (In 
view of certain rulings of High Court appellant advised that no second appeal 
lay — Theie rulings subsequently ux^set by FullBench —Second appeal subsequently 
filed beyond limitation — Ilcld^ that there was no good ground for excusing 
delay.) ° 

(’G8)l0Suth W R 178 (179) : 2 Beng L R A C 184u (DB), Mowree Bewa v. 
Soorundarnaih Boy. 


Section 5 — Note 20 

1 . (’04) 1904 Pun Re No. 21 : 1904 Pun L R No. 145, Maharaj Narain v. Mi. 
Baiioji. 

2 . (’15) 2 AIR 1915 All 240 (240, 241) : 29 I, C. 975 (976) (DB), Janki v. Parme- 
shxoar. (Defendant in jail when ex. parte decree passed — Application under 
O. 9 R. 13, C. P. C., made after five years when released— Munsif granted ax^pli- 
cation— iJeid apx>lication barred by time and proceedings irregular and order 
without jurisdiction.) 

(’01) 4 Oudh Gas 303 (312) (DB), Shameshioar Dat Singh v. Mahadeo Pershad, 
(As Act makes no distinction between prisoners and other persons.) 

1891 All W N 10 (10) (DB), Queen-Bmpress v. Bhoni Bam. (Provisions 

of Act are to be applied with as much strictness to criminal as they are to civil 
cases.) 

4 . (’90) 1890 Pun Re (Or) No. 29 page 96 (97), Muhammad v. Empress. 

Section 5 — Note 21 

^ ; 1 Pat L Jour 163 : 37 I. C. 211, Kesko Prasad 

S%7igh v. Harbans RaxU, 

*‘Narain / 
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Section 5 
Notes 21-22 


EXTENSION OF PERIOD IN CERTAIN CASES 

been seen already in Note 8, the party must have been reasonably 
diligent in order to claim the indulgence under this section. If he was 
reasonably diligent, the delay will be excused,^ otherwise not.® Where 
an appeal was filed in time with stamps of the value of Rs. 3 which 
was the fee required by law but instead of a single stamp of Rs. 3 two 
stamps of Rs. 2 and Re. i were affixed and it was shown that at the 
time of filing the appeal no single court-fee label of Rs. 3 was procurable, 
it was held that time should be extended.^ 

22. Mistake of Court or of its officers Explanation. 

Under the Act of 1377, there was a specific section, S. 5A, providing 
for the matter dealt with in the explanation, with this difference that 
its provisions were mandatory,^ while the present explanation gives a 
discretion to the Court to excuse the delay in such cases. The principle 
on which this explanation is based is that an act of the Court or of its 
officers shall prejudice no man, the maxim being, Actus curiae nemiiiem 
gravabit. Where the appellant is misled by a doubtful point of practice, 
or by a change of practice, the delay generally amounts to sufficient 
cause. ^ Similarly, where the party is jnisled or prevented from filing 

2. ( 17) 4 AIR 1917 Pat 701 (701) : 37 Ind Gas 211, Kesho Prasad v. Harbans, 

3 . ( 17) 4 AIR 191/ Pat 26 (27) : 42 Ind Gas 675 (DB), Ram Sahay v, Lakshmi 
Narain. (Appellant deliberately paying insufficient court-fee — He cannot get 
time to make good deficiency.) 

4 . (’87) 1887 All W N 212 (212) (DB), Bansi Lai v. Raghuyiath Sahai. 

Section 5— Note 22 

1 . (’96) 20 Bom 736 (743) (DB), Shrimant Sagaji Rao v. 5. Smith. 

2. ( 50) 37 AIR 1950 Assam 83 (Pr 7) (DB), 0.~G. in Council v. Jesraj Tilak- 
chandm (Appeal originally filed in Calcutta High Court transferred to Assam 
High Court — Appellant being misled by practice of Calcutta High Court not 
filing appeal in time — Held, there was sufficient cause — Formal application 
held was not necessary.) 

( 50) 85 Cal Ij Jour 299 (302) (DB), Kedar Lall v. Hari Lall. (In this particular 
case there was no change of practice.) 

(’41) 28 AIR 1941 Pesh 74 (76) : 196 Ind Cas 654 (DB), Shivan Diita v. Radha- 
Tcishan, (Delay due to party adopting view for which there is authority but on 
which there is conflict of opinion.) 

(’16) 3 AIR 1916 Pat 267 (268) : 35 I G 868 (FB), Ram Asray v. Sheotiandan. 

(’25) 12 AIR 1925 Pat 765 (770) : 4 Pat 448 : 93 Ind Cas 129 (DB), Tofa Lai Das 
V. Moinuddin Mirza. (One plaintiff dying during suit — Plaintiff misled by 
Court’s order and hence not applying to bring proper legal representatives on 
record — Held there was sufficient cause.) 

(*21)8 AIR 1921 Pat 175 (176) ; 62 Ind Cas 649 (FB), J otxndr ayiath v. Lodna 
Colliery Co. Ltd. (Overruled on another point in 23 AIR 1936 Pat 45 (FB). 
Gubriel v. Chandra.) 

(*17) 4 AIR 1917 Pat 239 (239) ; 39 Ind Cas 542 (DB), Gulab Chand v. Abbas Ali 
(Delay in presenting appeal on account of conflicting decisions of High Court — 
Held sufficient cause.) 

(*19) 6 AIR 1919 Pat 238 (239, 240) : 52 Ind Cas 959 (DB), Ramcharita Sahu v. 
Rama NaraUi Sahu. (Appeal against ex parte order under O. 21, R. 90, C.P.C. 

— Delay due to prosecution of application under O. 9, R. 9 — Previous practice 
that O. 9 was held applicable to execution — Appellant misled by practice 
sufficient cause.) 

(*27) 14 AIR 1927 Cal 718 (720) : 104 Ind Cas 456 (DB), Rajani Kanta v. Bistoo 
Moni Dassi. (Decision of High Court giving differing opinions of two Judges 
about limitations —Appellant probably misled— Time should be extended.) 
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an appeal within the time by a mistaken order of Court, ^ or by the 
omission to give timely notice of the time and place at which the 
vacation Judge proposed to hold his sitting,^® it will be a sufiScient 


(’12) 15 lad Caa 59 (62) : 39 Cal 766 (DB), Harish Chayidra v. The Chandpur 
Co. Ltd. (Misled by Full Bench judgment of the High Court.) 

(’20) 7 AIR 1920 Cal 304 (305): 58 Ind Gas 408 (DB), Nibaran Chayidra v. Martin 
(& Co. (Attorney misled by practice of Court.) 

(’25) 12 AIR 1925 Mad 725 (726) : 48 Mad 631 : 88 Ind Cas 443 (DB), Bhimasena 
Rao V. V enugopal Mudali. (Misguidance by rules of Court.) 

(’27) 14 AIR 1927 Nag 247 (248) : 102 Ind Cas 123, Muhand Rao v, Eagho Mali. 
(Party misled by judgment of High Court in computing period of limitation.) 
(’07) 10 Oudh Cas 201 (203, 204) (DB), Shambhu Ratan v. Sheo Balak. 

(*90) 1890 All W N 122 (123) (DBl, Bakhshi Rayyi Narain Lai v. Bakhshi Avadh 
Raraiyi Lai. (Time given by High Court for giving deficit in court-fee paid 
within time but beyond limitation being misled by Court’s order granting time.) 
3. (*12) 14 Ind Cas 244 (244) (Lah), Imam Din v. Bayishi Ram, (Appeal filed 
without copy of decree— Appellant directed to file copy on next date — Copy filed 
on that date after expiry of period of limitation — Held there was sufficient 
cause for extension of period under this section.) 

(’23) 10 AIR 1923 Oudh 238 (239); 26 Oudh Cas 56 : 74 Ind Cas 253, Beyii Madho 
Lala v. Shamsad AH Syed, (Civil Court returning plaint to be presented to 
Revenue Court— Revenue Court returning the same to be presented to Civil Court 
— Civil Court on re- presentation holding that suit was barred by res judicata — 

Party then appealing after time against the first order returning plaint Held 

delay was due to Court’s order which the party was only obeying —Due diligence 
also shown— Therefore delay excused.) 

(’23) 10 AIR 1923 Oudh 93 (95) : 26 Oudh Cas 24 ; 74 Ind Cas 214 (DB), Bhag- 
wait Prasad v. Achhaibar Singh. (Application for leave to appeal to Privy Coun- 
cil — Wrong dismissal of application for review after granting review — Time 
taken must be deducted in computing period of limitation for appeal from ori- 
ginal order.) 

(’30) 17 AIR 1930 Rang 182 (183) : 127 Ind Cas 167, U Po Thet v. Hauk Pet. 
(Copy of decree not obtained as no decree was on record — Appeal filed without 
decree stating circumstances — Appellate Court dispensing with the copy of the 
decree — Later on, copy filed but after time — Appellants can claim that they 
were misled by order of Court.) 

(’24) 11 AIR 1924 Nag 271 (275) : 20 Nag L R 131 : 78 Ind Cas 996, Panda v. 
Rajeswar. (Court’s neglect to do its duty.) 

(’24) 11 AIR 1924 Lah 692 (693) : 75 Ind Cas 903, Kidar Nath v. Wanr Chand. 
(Misled by wrong entry of dead man’s name in decree.) 

(’37) 24 AIR 1937 All 82 (89, 90) : 167 Ind Cas 405, Abrar Husain v. Ahmed 

Raza. (Per Sulaiman C. J., and Niamatullah, J.; Smith J., Contra Misled by 

frame of decree.) 

(’14) 1 AIR 1914 Mad 418 (420) : 22 I G 919 (DB), Nuynherumal v. Krishnajee. 

( 14) 1 AIR 1914 Oudh 332 (333) ; 24 Ind Cas 113, Som Nath v. Ram Biias. 
(Delay due mostly to decree being incorrect.) 

( 30) 17 AIR 1930 Rang 235 (235) : 126 Ind Cas 641, Maung Po Hlaitig v. Ma 
Phee. (Appeal filed without copy of decree — Mistake not brought to notice of 
appellant and subsequently appeal dismissed as time-barred — Held there was 
sufficient cause for extension.) 

(’301 17 AIR 1930 Rang 67 (68) : 126 Ind Cas 543, U Po Thaw v. Ma Thit. (Ap- 
pellant was misled by the date actually entered on the decree, which was difie- 
rent from date of judgment.) 

iSee (’26) 13 AIR 1926 Lah 509 (510) : 92 Ind Cas 319 (DB), Ranzor Singh v. 
Secy, of State. (Appellant misM by error of Court and therefore paying in- 
sufficient court-fee.) 

3a. (’21) 61 Ind Cas 714 (715) (Cal) (DB), Sana Sheikh y. Naib AH Sheikh. (Cri- 
minal appeal which bad to be presented in person.) 
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Section 5 
Note 22 


cause. Where the delay is attributed to the copyist department and 
not to the party himself, it may be a sufficient 'cause.^ Where, under 
the law, the Court was bound to inform the parties of the date of 
delivery of judgment, the delay caused by the failure to give such 
information will be a sufficient cause,® but, where no such notice need 


4 (’41) 28 AIR 1941 Lah 402 (404) ; I L R (1942) Lah 603 ; 198 Ind Gas 726 
(DB). Shanti l,al v. Hira Lai. (Omission of name of Official Receiver from 
array of parties to appeal — Jlistike oaueed by error in certieed copy of judg- 
ment of the lower Court supplied to the appellant — Application to add the 
Official Receiver after the period of limitation had expired : Held, that delay 
should be condoned under S. 5, and the name be added.) 

(’39) 26 AIR 1939 Lah 492 (492) : ILR (1940) Lah 447 ; 185 Ind Gas 877 (DB). 
Salig Ram v. Charan Dass, 

(’3S) 25 AIR 1938 Nag 287 (238) : ILR (1940) Nag 312 
Hira Bai v. Indra Bahadur Sinqh. 

(’36) 23 AIR 1936 Lab 670 (672) : 161 Ind Gas 215 (DB), 

Bahsh. (Delay due to action of copying department in 
prescribed.) 

(’36) 23 AIR 1936 Lah 132 (132) : 161 Ind Gas 457, Ghulam Rasul v. Ali 
Bhakhsh, 


: 177 Ind Gas 538, Mt . 

Abdul Ghani v. Mania 
not following the rules 


(’14) 1 AIR 1914 Oudh 146 (147) : 25 Ind Gas 26, Daljit v. Ram Ratan. (Grant 
of incorrect copies by mistake is good ground for extension.) 

(’36) 23 AIR 1936 Lab 693(694) : 165 I C 516, Maui Singh v. Anayid Parkash. 

(’36) 23 AIR 1936 Lab 550 (550) : 163 Ind Gas 223, Piare Lai v. Karla Bam. 
(Dilatory methods of copying department.) 

(’36) 23 AIR 1936 Lah 200 (201) : 159 Ind Gas 178, Bura Mai v. Bain Chand. 
(Delay in copying department due to wrong practice — Copying department is 
not agent of applicant — Delay in filing appeal due to delay in copying depart- 
ment — There is sufficient cause.) 

(’26) 13 AIR 1926 Lab 458 (458) : 7 Lab 447 : 94 Ind Gas 959 (DB), ML Bhuri 
V. Mt. Askhari. (Copy of trial Court’s judgment applied for within time but not 
filed in time with memo of appeal osving to inordinate delay in its preparation — 
Time was extended.) 

(’28) 13 AIR 1926 Lab 84 (84) : 91 Ind Gas 6, Madayi Singh v. Picran Singh, 
(Applis-ant not informed when copy of decree would be re.ady — Applicant an 
ignorant villager — Delay in producing copy excused.) 

(’31) IS AIR 1931 Oudh 314 (315) : 132 Ind Gas 777 : G Luck 578, Rahim Bux v. 
Maiku. (Application for copy of judgment and decree dismissed for insufficient 
fee and deficiency in folios -Applicant receiving no such information owing to 
Court practice —Appeal time-barred — Such delay should be condoned.) 

(’99) 3 Cal W N 55 (56) (DB), Dulali Beioa v. Saroda Kinker Pandit, (Informa- 
tion not given by copying office as revjuired by rules —Delay caused thereby.) 

(T2) 13 Ind Gas 943 (943) (All) (DB), Balmukand v. Kundan Lai. (Delay due to 
copying department delaying to send the copy by post.) 

(’12) 13 Ind Gis 850 (851) (L ih), Sarkhara v. Naroab. (Omission of copying de- 
partment to inform party of date when copy would be ready.) 

5. (’41) 28 AIR 1941 Rang 194 (195) : 1941 Rang L R 213: 195 Ind Gas 296 (DB). 
Ma Hmicev. Daio Win Tha. (Where a Judge in appeal pronounced judgment 
in contravention of O. 41, K. 30 and the parties came to know of the delivery 
of judgment only a couple of months later, it was held, that the aggrieved party 
was entitled to the full period allowed by law commencing from the date of the 
knowledge of the delivery of judgment.) 

(’17) 4 AIR 1917 L. B. 90 (90) : 33 I 0 575, Ma Hla Dun v. Maung Shioe Ya. 
ri5) 2 AIR 1915 Low Bar 108 (109) : 27 I G 784, Ma Ms Thin v. Maung San 

L^L1^. 

(’19) 6 AIR 1919 Lah 102 (103) : 51 ilnd Gas 239 : 1919 Pun Rs No. 27 (DB). 
Lain V. Saiji Ditta. (Judgment reserved and subsequently delivered on 2nd July 
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be given, a party cannot ask for extension of time by reason of the 
failure to give such information.® 

Though a pai'ty may claim an extension of time on the groniifl 
of being misled by an order of the Court, or by the act or negligence of 
its officers, it will be necessary for him to show that ho acted witli dvie 
care and caution. Where the advocate of the party merely relied upon 
the words of a clerk that no application for copy would be received 
until the decree was prepared, it was held that the advocate did not 
act with due care and caution in placing such reliance upon the words 
of the clerk, and that it was not a sufficient causo.^ Similarly, whore 
the practice of the Court is clear, a party cannot claim that ho was 
misled by the practice of another High Court.® 

See also the undermentioned cases.® 


— Ab'ience of intimation of delivery of judgment as required by 0.41, R. 30, 
0. P. C.— On 13bh October appellant’s pleader discovered fact of delivery of judg- 
ment -Thereafter acting promptly appeal was filed on 26fch November — Hdd, 
there was sufficient cause.) 

6. ('03) 1903 Pun Re No. 22 : 19J3 Pun Tj R No. 91, C. v. C. (Plea that delay bo 
excused on the ground that neither the appellant nor his counsel was given 
any notice of the date when judgment was to be pronounced — Held that appel- 
lant had not made out any sufficient cause.) 

7. (’29) 16 AIR 1929 Rang 116 (116. 117) : 7 Rang 18 ; 117 Ind Gag 251, Maung 

Po Kyato v. Ma Lay, ^ 

(’98) 1 Oudh Gas 47 (48), Ghafur Baksh v. Tilochaii. (Appellant misled bv a 

subordinate official who failed to follow a judgment of the High Court, cannot 

claim benefit of Section 5.) 

[See also (’35) 22 AIR 1935 Nag 109 (110) : 155 Ind Gas 5SS, Balwant Bao v. 
BaJmuhand. (Where delay in filing appeal is due to the supply of wrouf^ in- 
formation to the copyist department, time cannot be deducted as of right. He 
must satisfy the Court that the wrong information was given under circum- 
stances for which he was not responsible and if satisfied, Court will extend 
time under Section 5.)] 

8 (’20) 7 AIR 1920 Pat 267 (270) : 57 Ind Gas 312 (DB), Mahadeo v. Gajadhar, 
practice that where there are two appeals although they are decided by one 
judgment there are two decrees and you cannot by one petition seek leave to 
appeal to His ^lajesty in Council from two decrees.) 

9. ('50) 37 AIR 1950 Cal 356 (Prs 5, 20 & 21) (DB), ProvUice of Bengal v. 
Amulya Dhon, (Appeal under S. 3, Calcutta Improvement (Appeals) Act (1911) 
Certifioa^ of fitness — Application for, kept pending through no fault of 
appellant — Period of pendency held should be executed.) 

( 33) 20 AIR 1933 Lah 938 (939) : 147 Ind Gas 13 (DB), WaHra y. ilt. Na~idan 

(Decree not properly drawn up _ Appeal aocompanied by judgment and such 
decree-proper decree filed later-Appeal is not barred.) 

ft (Value 

f moorreetly given in copy of judgment _ Appellant eonseqaently 
(-39 10 i /n time -Extension of time was granted.) 

(Timf ft Lab 183 (185) : 135 Ind Gas 221, Kanshi Ram v. Rama Mai. 

th^l. memorandum of appeal remained in appellate Gourt 

^_jough mistake of Gourt, was excluded in calculating period of limita. 

(■08) 1908 Pan W R No. 71, Mela Mai v. Natha Singh. (Box kept for depositine 
neLlfr^-^ris'^uffiScio*^" presentation in person is not 

(’90) 1890 Pun Re No. 101, Sukh Diyal y. Jey Singh. (Do.) 
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Section 5 
Notes 23-26 


23. Discovery of fresh evidence. — In IndrdrajbhdTv v. 
Sitaram,^ it was observed : 

“There is no warrant for supposing that this sufficient cause mentioned in 
y. 5 of the Limitation Act may not include the late discovery of the new evidence 
on which the application for review was granted. I will nob go so far as to say 
that where there are good grounds for granting review on the discovery of new 
evidence, those grounds will always be also sufficient for admitting the application 
after the period of limitation, provided that there has been no delay in making 
the application after the discovery. But I do hold that the grounds for granting 
review on account of the discovery of fresh evidence may, in certain cases, be a 
ground for also extending time under S. 5 of the Limitation Act,” 

See also the undermentioned case.^ 


24. Party misled by declaration as to holidays. —Where 
a particular day was gazetted as a public holiday and subsequently 
another day was substituted in its place, and the appellant was misled 
thereby, it was held that there was sufficient cause for extending the 
period for presenting the appeal.^ 


25. Party being a woman or a pardanashin lady. — The 

fact that the appellant is a woman or a widow and not in good 
circumstances is not a sufficient cause for not presenting the appeal 
within time.^ The fact that the appellant is a pardanashin lady, may, 
no doubt, in some cases, furnish grounds for exercising the discretionary 
power contained in the section,^ but the ground can be available only 
where this fact has pi'evented the party from presenting the appeal 
herself or from retaining counsel to do so. The. mere fact that the 
appellant is a 'pardanashui lady is, by itself, not a sufficient cause. ^ 

26. Party being Government or body corporate. — In 
the undermentioned case^ where it was held that the Act makes no 


Section 5 — Note 23 

1. (’21) 8 AIR 1921 Nag 174 (176) : 78 Ind Gas 527. 

2. (’13) 5 A I R 1913 Cal 888 (889) : 35 lud Gas 651 (DB), Chandrakanta v. 
Lakshan Chandra. (Discovery of fresh evidence which was the ground of review 
was held to be sufficient cause.) 

Section 5 — Note 24 

1. (’18) 5 AIR 1918 Lab 396 (397) : 42 Ind Gas 343 : 1917 Pun Re No. 77 (DB), 
Nand Singh v. Gulli. 

Section 5 — Note 25 

1. (’90) 3 C P L R 125 (125), Chamoo v. ML Ooji Kalarin. 

2. (’86) 9 All 11 (18,19): 1886 All W N 245 (DB), Hussami Begum v. The 
Collector of Muza f far nagar. 

3. (’33) 20 A I R 1933 Gal 796 (797) : 146 Ind Gas 359 (DB), Benodini v. Jaga- 
bandhu. (Memorandum of appeal filed without stamp and out of time by 
twentyone days — Time was not extended even though litigant was a Tparda- 
nashin lady.) 

(’87) 9 All 655 (659) : 1887 All W N 185 (FB), Hussaini Begum v. The Collector 
of Muzaffaryiagar. 

Section 5 — Note 26 

1. (’29) 16 AIR 1929 Sind 211 (211) : 125 Ind Gas 43 (DB), Secretary of State v. 
Gurvtickhdas. 

[See however (’07) 6 Cri L Jour 221 (223) : 9 Bom L R 893 (DB), Emperor v. 
Shiva Adar. (Appeal by Government against acquittal — Delay due to ^^n^ “ 
clearness in District Magistrate’s letter to Government —Delay not excused.^ 
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distinction between Govorninont and a private individual, but that 
nevertheless, in considering an application under s. 5 a distinction 
must be made, it was observed as follows : 

famii-a ® V^VBon bas ouly bimself to consider and must ba presumed to be 

familiar with every aspect of his case. Government has to consider the public 
inteiest and cannot be expected to know the fact of each individual case They 

consideration before taking action and must consult 

*° '^**°*" delegate their powers. It follows that 

a time which may be ample for a priyate litigant nyiy ho none too great for 

Government. .... We think, then, that though auy delay is evidence of lachL 
in the case of a private individual, the same cannot be said of Government.” 

j-ec ^ corporate cannot make any 

difference in the requirement of due diligence under this section (see 

Note 10). But, as in the case of the Government, a delay which may 

be evidence of laches in the case of a private individual may not be so 
in the case of a body corporate. 

See also the undermentioned cases.^ 

27. Importance of matter. — The fact that the matter is 

important or that the value of the subject-matter of the litigation is 

considerable cannot have any weight in the consideration of the 

question whether the discretion vested under this section should be 
exercised in favour of the appellant.* 

27a. Public interests involved. _ Where the plaintiff in a 

suit under S. 92, Civil Procedure Code appealed against a compromise 

decree passed in the suit alleging that the compromise petition had 

been tampered with in favour of the defendant, the Court allowed the 

appeal to be treated as one against the order recording the compromise 

and condoned the delay for filing such appeal on the ground that 

public interests were involved and sufficiently grave allegations were 

made in the memorandum of appeal to warrant an inquiry into the 

effect of the compromise upon the public interest, even though the 

conduct of the appellant was such as to disentitle him to such 
indulgence.^ 

fh important litigation. _ The fact that 

the party had been engaged in important li tigation and could not file 

;■ 211 Ind Cas 499 (DB). Municipal Board, 
depSrZnt “ Municipal Board having a lega 

department of Its own merely entrusting work to a lawyer _ No further eteJ 

ken by it to look whether lawyer took action in the matter - Application 

toTn7indSntT lawyer -Applicant held no^entS 

‘ GovL®nL"n? Det ^^PP^' -«l-‘tal by 

^-eeutor In f'^rwardln^ 

Section 5 — Note 27 

1 86) 1886 Pan Re No. 92. Gharib v. PoUomal. (Goodness of cause.) 

1 or . X T, Section 5 — Note 27a 

AJan. 83 (DB). Mobd. Idris v. Habibur 


<T 

O 
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Section 
Notes 28 


5 his appeal or application earlier is not a sufficient cause for extending 
29 tiine.^ 

29. Application for leave to appeal in forma pauperies. 

— As has been seen in Note 3 the words ‘leave to appeal* are wide 
enough to include ‘leave to appeal as pauper* and therefore the 
provisions of this section are applicable to applications for leave to 
appeal in forma pauperis. 

It was provided in s. 5S2A of the Civil Procedure Code, 1882, that 
in cases of appeals and applications for review the Court could, where 
the proceeding had not been stamped properly, extend the time for 
furnishing the necessary stamp. That provision did not apply to 
applications for leave to appeal in forma pauperis. In such cases, 
where the appellate Court refused such leave, but granted time to pay 
the necessary court-fee and such court-fee was paid within tlie time 
so allowed, it was held that the Court could extend the time under 
S. 5 of the Limitation Act.^ Section 149 of the present Civil Procedure 
Code corresponds to section 532A of the old Code, but applies to all 
proceedings. Consequently, it is not necessary to apply s. 5 to cases 
such as those stated above. ^ 

Where an appeal is filed witli deficient court-fee and on tlie 
appeal being returned the party applies that-he should be permitted 
to appeal as a pauper and it is then beyond the tixne prescribed, the 
time may be extended if there is suflicient cause for the delay. Thus, 
where a party was advised that a stamp of Rs. 2 was sufficient for 
the appeal and he filed the apixeal with such stamp, but subsequently 
the appeal was returned calling upon him to pay a larger amount of 

Section 5 — Note 28 

1. (’72) 4 N W P H G R 74 (7G) (EB), George v. Messrs. Hamilton Broivyi ct Co, 

Section 5 — Note 29 

1. (’99) 2G Cal 925 (92S, 929, 930) (DB), Dnrga Charan Haskar v. Dookhiram 
Haskar. (Appeal as paui>er — Appellant subsequently getting property and 
paying court-fee — Delay is due to sufficient cause.) 

(’04) 26 All 329 (331) : 1904 All W N 24 (DB), Girwarlal v. Lakshminamin. 

(’97) 22 Bom 849 (861), Bai Ful v, Desai Bkavanidas. 

(’12) 13 Ind Gas 73 (73) (Lab) (DB), Shadi Kkan v. Mt, Bmdan Begum. (Appeal 
in forma pauperis —Subsequent acquisition of property — Appellant held not a 
pauper — Court-fee paid within time fixed — Delay should be excu.sed.) 

(*04) 1904 Pun Re No. 84, Bata v. Parmanand. (Appeal in forma pauperis — 
Permission refused but time granted to file appeal on proper stamp — Stamp paid 
in time allowed but after limitation for appeal — Held, there was a j)roper case 
for exercise of Court’s discretion under Section 5.) 

\^See also (’10) 7 Ind Cas 944 (944) : 34 Bom 589 (DB), Chintainan v. Rani- 
chandra. (If application for leave to appeal in forma pauperis be treated as 
falling under S. 5, it would be an appeal and Court could excuse delay.) 

2. (’45) 32 A I R 1945 Oudh 172 (173) (DB), Gur Dularey v. Durga Prasad, 
(Appeal in forma pauperis — Leave refused — Time granted for paying court-fee 
on subsequent application — Court-fee paid after limitation but within time 
allowed — Order is covered by S. 149, C. P. C, — Even if it is not, delay can be 
condoned under S. 5, Limitation Act.) 

(’16) 3 AIR 1916 Lah 6 (6) : 36 Ind Cas 84 : 1916 Pun Re No. 74 (DB), Bhagwan 
Das V- Mt. Baltoanii. (Aj^lication to appeal as pauper rejected after limitation 
— Full Court-fee paid — Time extended.) 
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court-feo, and the appellant thereupon applied for permission to apply 

as a pauper, it was held that there was sufficient cause under this 
section for extending the time.® 

® 12^0 section 3 and the A. T. R. Commentaries on 
the Civil Procedure Code 5th (1950) Kdn., o. 44 R. i n. 7 . 

30. Application in revision treated as appeal Where an 

application for revision is filed in a case in which an appeal lies the 
Court may tr.at the petition as an appeal, provided the same is’ filed 
within the time prescribed for filing the appeal,' and provided tlie 
proper court-fee is paid. In a case where tlie time for filing the appeal 
as expire! on the date when the revision is converted into an appeal 
the ^urt has discretion under this section to excuse tlie delay if anv’ 
in the presentation of appeal.® But where the party has acte’d negfi-’ 
gently and without due care and caution, the delay will not bo excused.* 

Kof revision. _ The principles given in 

^ote 30 will also apply where an appeal is treated as revision Thus 

where an appeal originally filed within time is treated as revi.sion but 

s found to be beyond tune as revision and the reason assigned for the 

delay is the doubt which the conflicting decisions have raised as to 

whether an appeal lies or a revision lies, the delay may be condoned.' 

filed decree -One decree copy 

filed— Where two appeals were filed ag ainst the same order but only 

3. (*42) 29 A I R 1912 Ondh 2i0 (212) ■ 17 Lut'k ■ lOo t j n 

cm I. Am l«e All .99 (900, , I. O. C 55 

- , Section 5 — Note 30 

*• ( 32) 19 AIR 1932 Bom 77 (78)* 135 l P fti*> j; ^ 7 /-» ^ 

(■34) 21 A I E 1931 Pat 231 (282) 1,50 Ind 7ot Sfp 

Pkul,nnm BM. (Sait dismissed as against cue deLifant T' 

defendant to atfcaahmout by deereo-holder reie*^Pl nl — — by such 

revision can be converted into ipeaT) uot lie -But 

(’84) 7 Alad 555 (556) tORl V C ^ ■'irjutulas v. Gunendra Nath 

V Oi) i i\iaa 055 (5 d6} (DB), Vonkatamma v. Chenaalraunr^-nn /«^ • • 

«“r " fsi »' sr.; 

At the hearing it can be tr^af^ri orro? aJmitting it as revision — 

(■19) 6 AIR 1919 Mad 358 (358) : 50 Ind'cas^gri admitting Judge.) 

99 (o,, 

4 . ( 22} 9 AIR 1922 Lah 233 (234) * 2 Lah 1 tt j at 

mitiee. (Revision converted into appeal 

extending time.) ^ ^eld there was no sufficient cause for 

Section 5 Note 30a 

i'S ‘ » l‘“) X-S <87 , 197 M C 991, 
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Section 
Notes 31 


5 one copy of the order was filed, and a second copy was furnished on 
33 requisition by the Court but after the period of limitation expired, the 
High Court of Patna excused the delay in the circumstances of that 
case.^ In similar circumstances the High Court of Madras^ observed as 
follows : 

An appellate Court would ordiuarily, no doubt, do well to exercise the 
discretion vested in it by law to excuse the delay in the presentation of an 
api^eal, if copies of the lower Court's judgment were made available somehow for 
the use of the Court and of the respondent at a reasonable time before the date 
fixed for the hearing of the appeal, though no copy was filed with the appeal 
memorandum provided that a connected appeal had been filed in time.” 

See also the undermentioned cases.^ 

32 Failure of Court of Wards to file proceeding, if suffi- 
cient cause Where a decree against a ward under the superinten- 

dence of the Court of Wards was not appealed against by the Court of 
Wards, and after the release of the estate from the superintendence 
of the Court of Wards the ward applied for leave to appeal to the 
Privy Council but after the expiry of the period prescribed, it was held 
that there was no sufficient cause to extend the time.^ The Oudh Chief 
Coiu't observed as follows : 

*‘The conclusion at which we arrive is that, in«asmuch as the Court of Wards 
had the authority to apply for leave to appeal on the applicant’s behalf, as it was 
their duty to consider whether such an appeal was for the benefit of their ward, 
as the Court of Wards abstained from applying for leave to appeal, and as in 
addition, and this is the most important point, the legal personality of the appli- 
cant must be considered as absorbed in the personality of the Court of Wards 
during the period that his property remained under their superintendence, it 
cannot be said that the applicant had sufficient cause for not making the applica- 
tion within the period. We thus do not consider that the provisions of S. 5 of 
Act IX of 1903 can be utilised on behalf of the applicant.” 

33. Delay in filing copy of first Court’s judgment in second 
appeal, or the copy of the judgment in review, — Where a review 
application is filed, it is not necessary that a copy of the judgment 
reviewed should be filed along with the application. But where under 
the practice of the Court such a copy should be filed, and is filed 

Section 5 — Note 31 

1 . (’32) 19 AIR 1932 Pat 349 (349) : 12 Pat 36 : 141 Ind Cas 37 (DB), Domi Lai 
v. Bijoy Prasad. 

2 . (’15) 2 A I R 1915 Mad 493 (494) : 25 Ind Cas 28 (DB), Avadai v. Ganapathyt 
(Delay was not, however, excused, as there was no substance in the appeal.) 

3 . (’48) 35 AIR 1948 Oudh 261 (262) : 23 luck 68 (DB), Tahawar v. Radhey Lai, 
(Where in an appeal under S. 45, U. P. Encumbered Estates Act, the appellant 
being under a misapprehension in good faith files one single copy of the judg- 
ment in two appeals the appellant may be granted time to file the other copy as 
there is sufficient cause for coudoning the delay.) 

(’24) HAIR 1924 Lah 731 (731) : 82 Ind Cas 609, Khan Muhammad v. Mt, 
Nur Jahayi. (Filing copy of order referred to as part of judgment after time — 
Delay may be excused if judgment is filed in time.) 

(’22) 9 AIR 1922 Lah 93 (93), Lakshmi Das v. Ishar Das. (Do.) 

Section 5 — Note 32 

1 . (’18) 5 A I R 1918 Oudh 163 ( 166 ) : 46 Ind Cas 68 (D B), Narendra r. Oudh 
Commercial Bank. 



EXTENSION OP PERIOD IN CERTAIN CASES 


229 


subsequently on requisition by Court, the delay, if any, may be 
excused under s. 5.^ Where the delay in filing an appeal was due to 
the time taken for obtaining a copy of the judgment on review which 
though not absolutely necessary for filing the appeal might have helped 
in the drafting of the appeal the delay was excused under this section. 
Where in calculating the time for a second appeal the time requisite 
for obtaining a copy of the judgment appealed against only is exclud- 
ed, but under the rules of the High Court the memorandum of appeal 
should be accompanied by a copy of the first Court’s judgment also, 
and a delay is caused in obtaining the first Court’s judgment, the 
delay may be excused under this section if the party can be said to 
have acted hona fide} But delay caused by obtaining copy of a judg- 
ment which is not required to bo filed, but which is obtained merely 
for purposes of consultation, cannot be excused.* 

See also the undermentioned ease.'* 

34. Unforeseen circumstances causing delay An unfore- 

seen circumstance which causes delay may be a “sufficient cause.’’ 
And if the party has been reasonably diligent in the prosecution of his 
appeal, the discretion should be exercised in his favour. Where the 
appeal as filed lay to the Commisssioner, but the subsequent filing of 

Section 5 — Note 33 

1. (*35) 22 AIR 1935 Pat 486 (487, 488) : 157 Ind Cas 965, Mahabir v. Baldeo. 
la* ( 46) 1946 A M L J 26 (27), Bhtcralal v. Shrilal, 

2 . (’28) 15 A I R 1928 All 416 (416): 115 Ind Cas 880, Banhe Lai v. Bhola Nath. 

( 47) 34 AIR 1947 Lah 276 (277, 278), Sunder Sitigh v. Diwan Singh, (No satis- 
factory explanation by appellant for delay in 6ling second appeal after he had 
obtained copy of trial Court’s judgment— Time not extended.) 

(’36) 23 AIR 1936 Lah 1007 (1008) : 169 Ind Gas 176, Ml, Ghulam Aishan Bibi v 
Md. Sharif, 

(’25) 12 AIR 1925 Rang 344 (344. 345): 3 Rang 310: 90 Ind Cas 910 (DB), Maujig 
Po Aung v, U Bya, (Delay was however not excused on other grounds.) 

(’12) 16 Ind Cas 488 (488, 489) (Lah) (DB). Bibi Putli v. Jatvala Devi. 

( 27) 14 AIR 1927 Lah 92 (92): 94 Ind Cas 629 (DB), Amha Prasai v. Jwala Dat. 
(Delay due to mistake of pleader.) 

(*26) 13 A I R 1926 Lah 458 (458) : 94 Ind Cas 959 (960) : 7 Lah 447 (D B), ML 
Bhuri V. ML Asghari .Begam. (Copy of trial Court’s judgment applied within 
time but not filed in time with memo of appeal owing to inordinate delay in 
its preparation —Time was extended.) 

® ^ I ® 1919 Lah 42 (43) : 53 Ind Oas 137 : 1 Lah 83, Bhan Singh v. Gokal 
Chand. (Attaching of copy of first Court’s judgment with appeal was not a rule 

of Court but was merely a practice which was observed and insisted upon —Delay 
was excused under this section.) 

[But see (’34) 21 A I R 1934 Lah 464 (465) : 148 Ind Cas 818, Qumri Charan 
V. pin Dayal. (Copy of trial Court’s judgment obtained before expiry of limi- 
tation— Time in obtaining it cannot be deducted in calculating limitation.)] 

3 . (’25) 12 A I R 1925 Rang 361 (362) ; 92 Ind Cas 786, Chan Elliam v. Neo 
Tketn Theong. 

4 (*46) 33 A I R 1946 Cal 10 (12) : 222 Ind Gas 475 (D B). Dwarka v. Gajanan. 
(Application for leave to appeal to Privy Council made beyond time due ta delay 
m obtaining a copy of order refusing review of judgment — Copy of such order 
not reasonably required for drawing up either the petition for leave or grounds 
of appeal directed against the judgment— Delay not excuse:!,) 
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Section 
Notes 34 


5 

•35 


the cross objection raised questions which made the appeal to the Com- 
missioner incompetent and at that time the period of limitation for 
appealing to the District Judge had expired, it was hold that the time 
should be extended.^ Where, however, the party has not been diligent, 
the happening of an unforeseen circumstance at the last moment will 
not be a ground to exercise the discretion in his favour. See Note 8. 

35. Other cases oJ delay. — . Seethe uodermentioned cases. ^ 


T. 


Mohabbat 


Section 5 — Note 34 

1. m) 10 A I R 1923 All 170 (171) : 77 I C 955, Bhagioaa Das 
Shah, 

Section 5 — Note 35 

K (’46) 33 AIR 1946 Pat 417 (418) : 224 lud Cas 160 (D B), Jan Muhammad r. 

Shiial Praiad. (Application for review— Delay -Disturbed state of Country nob 

permitting to make a 2 .)plicatiou for or to take delivery of copies of documents' 
held sullicieut cause.) 

( 41) 28 A I R 1941 Pat 108 (109) : 190 Ind Cas 671, Gajadhar Bhagat v. Moti 
Chand. (Appeal memo filed on last date of limitation with deficit court-fee 
rejected without calling upon appellant to make up deficiency — Aj^plication 
under O. 41, R. 19, G. P. C., also rejected — Fresh memo of appeal with appli- 
cation under S. 5 filed on Court’s advice also rejected — Rejection of memo is 
invalid - Appellant held entitled to benefit of S. 5.) 

( 39) 26 A 1 R 1939 klad 293 (293) : 169 Ind Cas 320, V enkatarayulu v. Venkata 
Raitamyna Raidu, (Application for co^jy of the order on lOtii August 1922 — 
l^remorandum asking dejree to be drafted and copy of it to be furnished filed on 
3rd September 1929 — Delay in asking copy of decree held could not be excused.) 

( 3S) 25 A I R 1938 JLah 836 (837) : 181 Ind Cas 248 (D B), Hakim Rai v. Ganga 
Ram. (Agreement between imrties to end litigation and accept High Court’s 
decree as final — One party resiling and filing application for leave to° appeal — 
Application for leave filed by other party some days out of time — Held there 
was sulHcient cause for extending time.) 

( 20) i A 1 R 1920 Gal 207 (208): 56 Ind Gas 551 (DB), Abdul Sheikh v. Muhamed 
Ayah. (.\p 2 'lication for review of judgment of Small Cause Court —Requirements 
of S. 17 of Provincial Small Cause Courts Act must be comidied with — Applica- 
tion on last date without dejxisit or security — Time granted to make depo.sit — > 
Aptdiiation held not properly made within time -Time not extended as there 
was no sullicient cause.) 

( 07) 6 Cri L Jour 221 (223) : 9 Bom L R 893 (D B), Emperor v. Shiva. (Appeal 
by Government against acquittal — Delay due to want of clearness in oemmuni- 
cations between the District Magistrate and Government — Delay not e.xcused.) 

(’90) 14 Bom 365 (369) (D B), Thucker Vussonji v. Canji Purbhut. [ (i) Two 
different suits but involving a common question — Decrees in both suit based on 
the same view as to this question — One of the decrees reversed in appeal —This 
is no ground for excusing delay in filing appeal against the other decrees, (ii) 
Kxecutors of wills are not entitled, as such, to any special consideration in regard 
to the excusing of delay under S. 5.) 

(’37) 24 A I R 1937 Lab 691 (692) : 171 Ind Cas 812, Barkat Ali v. Municipal 
Ccinmitfee, Oujrat. (Copy not given owing to negligence of copying department — 
Appeal filed after copy given on fresh application —Time held could be extended.) 
i'U) 1 A I R 1914 Sind 83 (84) : 8 Sind L R 235 : 28 Ind Gas 82 (D B), Karachi 
Trading Co, v. Finn T ejhhandas J ethanar%d, (Uncertified copy of decree wrongly 
dated —Appellant’s pleader, hence, misled as to date of decree — Appeal, conse- 
quently filed out of time — Held there was no sufficient cause within meaning 
of this section.) 

(’27) 14 A I R 1927 Lah 734 (734) : 100 Ind Gas 19, Pir Baksk v. Ckannan Din. 
(Accidental loss of copy of judgment on the day the appeal was to be filed — Delay 
caused thereby — This was sufficient cause.) 
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36. Admission ex parte — Right of other person to reopen 
it. — Where an appeal or application filed beyond time ip admitted 
ex parte after excusing delay, without notice to the opposite party, the 
latter is entitled, at the hearing, to object to the admission and the 
Court can re-open the question and decide whether there is suflicient 
cause for admitting the appeal or application beyond tirne.^ The 

(’28) 15 AIR 1928 Lah 263 (264) : 112 Ind Gas 797 (DH), Narsingh Das v. Secre- 
tary of State* (lu this case filing of a copy of award was allowed at the time of 
hearing argument — Time was-extended under the peculiar circumstance of the 
ciise— Compare AIR 1928 Lah 216 (OB). Secy, of State v. Tirath Ram.) 

(’17) 4 A I R 1917 Lah 13 (14) : 42 Ind Gas 54 (I) B). Mt. Nikki v. Gujar Mai. 

(Review— Cross-review —Time for, should be extended.) 

( 16)3 AIR 1216 Mad 869 (871) : 31 Ind Gas 33 (D B), Kyronn Dee r. Adminis- 
tratyr General of Madras, (This fact that two of the applicants were quarrelling 
between themselves is not sutfioient cause to excuse delay under 3. 5 read with 
O. 22, R. 9, C. P. G.) 

(1871) 1871 Pun Re (Or) No. 7 page 9 (9) (DB), Croton v. Mohamed Bax. (Where 
one of several accused is acquitted on appeal by him it is a sufficient cause to 
admit appeal by others out of time.) 

(’83) 1883 Pun Re No. 145, Mt, Dyakoar v. Mt. Aniraokour, (Time taken for 
translating judgment.) 

Section 5 — Note 36 

1. (’17) 4 AIR 1917 P C 179 (180) : 41 Mad 412 : 45 Ind App 25 : 43 lud Gas 493 
(P C), Krishnasami Panikotidar v. Ramasami Chettiar, 

(’29) 16 AIR 1929 All 31 (32) ; 111 Ind Gas 816, Ratncharan hal v. Ghafoor. 

(’18) 5 A I R 1918 Cal 53 (54) : 45 Ind Gas 725 (D B). Jsivar Chandra v. Arjan 
(Party making ex parte application for extension must call attention of Court 
to matters for and against order extending time for filing apijeul.) 

(’14) 1 A I R 1914 Bom 111 (111) : 38 Bom 613 : 25 I G 369 {D B), Rayji Keshav 
V. Krishnarao Atiandarao. 

(’27) 14 AIR 1927 Bom 445 (446) : 103 I 0 109 (DB), Nariiddin v. Emperor. 

(’01) 1901 Pun li R No. 159, p. 606 (608), Mt. Murad Bibi v. Matiohar Lai. 

(■15) 2 AIR 1915 Mad 534 (534) : 25 Ind Gas 746 (OB). Madi Lteddi v. Peddakka, 
(’20) 7 A I R 1920 Mad 320 (320) : 60 1 C 212 (DB), Krisknaswamy v. Veerappa, 
(£x parte order excusing delay in re-preseutiug pauper appeal.) 

(■23) 10 AIR 1923 Mad 482 (483, 484); 72 Ind Gas 308, Sundaram Iyer v. Muthu- 
ramalinga Sethupathi. 

(’36) 23 AIR 1936 Mad 600 (602): 165 Ind Gas 471, Rajammal v. Parthasarathy. 
( 36) 23 AIR 1936 Oudh 9 (11) : 158 Ind Gas 19, Gaya Chat an v. d agantiath. 
(Court condoning delay and admitting appeal ej: par/e — Transferee Cjuit on 
objection at hearing dismissing appeal as barred.) 

(’75*77) 1 All 34 (37) (FB), Dubey Sakai v. Ganeshi. {Appeal almitted e.v parte 
by single Judge Division Bench hearing appeal as barred.) 

(’81) 1881 All W N 88 (88) (DB), Mitter Sen v, Barekullah. 

(’87) 9 All 11 (15, 16. 19) : 1886 AU W N 245 (DB), llassaini Bega n w. Collector 
of Muzaf jarnagar. 

(’86) 9 Mad 450 (451) (DB), Venkataragadu v. Nagadu, 

(■86) 13 Cal 78 (79) (DB), Moshaullah v. Ahmedullan. 

(’90) 14 Bom 594 (596, 597), Mulna Amad v. Krishtiaji Ganesh, 

(’13) 20 Ind Gas 513 (515) (Gal), Dand Bahadur Singh v, Det Narain Prosad. 
(*12) 16 Ind Gas 407 (408) ; 40 Cal 259 (DB). Bhismadeo Dai v. Sila Nath Roy. 
(Admission of appeal by District Judge on statement by appellant — Trans- 

fer of appeal to Sub-Judge -Sub-Judge, on hearing, can dismiss appavl as barred.) 
(’22) 9 A I R 1922 Pat 47 (48) : 64 Ind Gas 55 (DB), Ud. Abdul Kasim v. Chatur- 
bhuj Sahai. (Appeal admitted subject to objectiou — Procedure is irregular.) 

(’83) 12 Cal Ij Rep 541 (545) (DB), Nobin Chutider Roy v. Brojendro Kumar 
Roy. 
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leading case on the point is Krishnasami v. Ramasami,^ where their 
Lordships of the Privy Council observed as follows : 

“Ifc has been argued that the admission of the appeal by Sankaran Nair J. 
^Yas final, and that the Division Bench had no jurisdiction at the hearing of* the 
appeal to re-consider the question whether the delay was excusable. But this 
order of admission was made not only in the absence of Ramasamy Chettiar, the 
contesting respondent, but without notice to him. And yet in terms it purported 
to deprive him of a valuable right, for it put in peril the finality of the decision 
m his favour, so that to preclude him from questioning its propriety would 
amount to a denial of justice. It must, therefore, in common fairness be regarded 
as a tacit term of an order like the present that, though unqualified in expression, 
it should be open to re-consideration at the instance of the party prejudicially 
affected; and this view is sanctioned by the practice of the Courts in India.’ 

It was held in the undermentioned case^ that where an appeal is 
admitted ex parte, the respondent cannot wait till the hearing, but 
must apply by motion as early as possible to set aside the order. This 
view was however dissented from in a later case of the High Court of 
Madras^ as being opposed to the decision of the Privy Council in 
Rrishnasami s case?’ But where at the hearing of the appeal the 
respondent did not object to the ex parte admission, the High Coui't 
will refuse to interfere in revision.® 

As regards the practice itself of admitting such appeals or applica- 
tions ex parte, their Lordships said in Krishnasami s case^ : 

“But while this procedure may have the sanction of usage, it is manifestly 
open to grave objection. It may, as in this case, lead to a needless expenditure of 
money and an unprofitable waste of time, and thus create elements of considerable 
embarrassment when the Court comes to decide on the question of delay. Their 
Lordships, therefore, desire to impress on the Courts in India the urgent 
expediency of adopting, in place of this practice, a procedure which will secure at 
the stage of admission the final determination (after due notice to all parties) of 
any question of limitation affecting the competence of the appeal.” 

This last view was reiterated in the cases noted below.® 

2. (’17) 4 A I R 1917 P C 179 (180. 181) : 41 Mad 412 : 45 Ind App 25 : 43 Ind 
Cas 493 (PC). 

3 . (’23) 10 AIR 1923 Mad 82 (82): 70 I C 827, Murugappa Naicker v. Thayanunal 

4 . (’36) 23 AIR 1936 Mad 600 (602) : 165 I.C. 471, Bajammal v. Parfhasarathy, 

5 . (’25) 12 AIR 1925 Oudh 148 (148) : 80 Ind Cas 617, Bharat v. Basant. 

ISee also (’20) 7 AIR 1920 Cal 574 (574) : 50 Ind Cas 374 (DB). Telendrajit v. 
Gunendra‘,it, (Appeal admitted subject to objection at hearing — In absence of 
objection by respondent Court cannot go behind the order admitting the appeal.)] 

6. (’46) 1946 Rang L R 270 (277) (DB). A, R, O, V. R. Chettyar v. Thetiammai 
Achi. 

(’42) 29 AIR 1942 Cal 606 (607) : ILR (1942) 1 Cal 403 : 203 Ind Cas 580 (DB) 
Balchcnd v. Bejaycliand. (Appeal unde^ Letters Patent (Cal) 01. 15 — Extension 
of time without notice to respondent is irregular.) 

(’18) 5 AIR 1918 P C 135 (13 6) : 43 Bom 376 : 46 Ind App 15 : 52 Ind Cas 897 
(PC), Sunderb%i v. Colhctor of Belgau7n, 

(’30) 17 AIR 1930 All 815 (816) : 128 Ind Cas 753, 'Nathu Ram v. Qanga Bux. 

(Failure to do so is not only irregular but without jurisdiction.) 

(’19) 6 AIR 1919 Cal 585 {585):46 LG. 480 (DB), GuruCharanr. Kashi Chandra, 

(’20) 7 AIR 1920 Cal 574 (575) : 50 Ind Cas 374 (DB), Telendrajit Raj Kumar v. 
Ounendrajit. 

(’20) 7 AIR 1920 Pat 280(281):54I.C. 36, Chaturbhuj Sahay y. Muhammad Habib, 

(’25) 12 AIR 1925 Gal 175 (176, 176):79 I.C. 924 (DB), Elahinewae v. BUestca \ 
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Wi>en an appeal or application is presented beyond the prescribed 

Z'l »' "“'“r . held by the Privy C<„.„cil Z “ 
p per order which a Judge should endorse upon it would bo “presented 
for admission on the (date when the memorandum of appeal or 

application was banded intoithe ofiice of his Court). Let notice «o to 
the respondents (date of the order). ‘ 

for bound to Consider whether there was suflicient cause 

such dpll ® admitted without 

withn^f f is not only irregular but possibly 

without jurisdiction. The entire proceedings must be set aside.* 

held in the undermentioned case* that wliere an appeal 
ed after period of limitation was admitted by the District Judgj ex 
pane, and then the appeal was transferred to the Subordinate Jud«e 
disiwsal. the latter had no power to re-open the question of suflicient 
cause at the hearing. This view has not been followed in other casrs"* 

LordL'ips^o7ttrpl7^L7^^^^ 

h« appeal ^nd'^f ‘through del'fron^lit^aH^U btSmtf uTceltr^'for hh“ 

See also the und ermentioned cases.^ 

( 30) 17 AIB 1930 All 815 (816) • 128 Ind Pac 7f;q m ^i. 

..'(») 2 oli wN TiHsuZImI T: '■ 

° “ < “»W ‘.S , 45 I5d 5p, ,5 , 48 ,„d C. 

KrisHnasami v. Rama.aml, folloS.) ' •' (PC). 

? ifam '' Ohnlam 

Tonr r'"r- 

^ohan Mohendra Nath ^ Surendra 

cause for delay.) ^ time -Appellant has to show suffieieL 
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Section 5 In the cases cited below^ it was held that every day’s delay must 

Notes 37-38 be properly explained. The mere fact that the delay is of one day 

only is not a saflicient explanation. The delay of one day is as fatal as 
a delay of fifty days if it is not explained.* 

38. Exercise of discretion, when binding on appeal. — 

The appellate Court will not interfere with the discretion exercised by 
the lower Court in admitting or rejecting the application for excusing 
delay unless it appears that it has not been exercised at all or has not 
been exercised on judicial principles.^ Where the lower Court held that 


(’31) 18 AIR 1931 Sind 58 (58, 59) : 24 Sind LR 415 : 132 Ind Cas 473 (DB), 
Manghoomal v. Bibi Sardar Khatuiiy 

3. (’47) 34 AIR 1947 Lali 276 (278), Sunder Singh v. Diwan Singh. 

(’0]) 25 'Mad IGG (180): 11 Mad. L Jour 406 (DB), Kichilappa Naickef r. Raman- 
n)ar)i Pillai. 

(’09) 1 Ind Cas 73 (70) (DB) (Mad), Krishnasami Panikondar v. Bamasami 


Cheltiar. \ 

4- (’17) 4 AIR 1917 Sind 52 (53) : 38 lud Cas 464 : 10 Sind L R 165 (DB), Tola 
Bam V. Jaffer Khan» 

Section 5 — Note 38 

1. (’47) 34 AIR 1947 Lah 7G (78) : 225 Ind Cas 291, Arura v, Karam Din. (Exer- 
cise of discretion arbitrarily or on a wrong conception of law.)- 
(’45) 32 AIR 1945 Oudh 94 (9G), Ram Ablakh v. Dehi Prasad. (Where the Court 
does apply its mind and considers in a judicial manner the explanations offered 
Dv the apxdicant for the delay and comes to a conclusion against the applicant s 
submission, the appellate Court will seldom interfere with such a discretion.) 

(’44) 31 AIR 1944 OudR 193 (196) : 216 Ind Cas 107, Noor Begw Abdul Rahman. 
(’38) 25 AIR 1938 Bom 408 (410) : ILK (1938) Bom 704 : 177 Ind Cas 734 (DB). 
Maria F. Almeida v. Bamchandt a Santuram. (Even if another Judge in the 

lower Court may have taken a different view.) 

(‘38) 25 AIR 1938 Pat 413 (417) : 17 Pat 507 : 177 Ind Cas 564 (DB), Niisingha 
Charan Fandy v. Trigunand. (If the lower Court misdirects itself on a point at 
law and refubos to extend the time uijou tie findings of fact which it arrives at, 

it will be sot aside by the superior Court.) . 

('36) 23 AIR 1936 Sind 169 (171) ; 30 Sind L R 242 : 165 Ind Cas 91 (Db), Teju- 


vial Bhaicandas v. Murad. a , 

(’29) 16 AIR 1929 Nag 8 (10) : 114 Ind Cas 612, Shrikiion v. Secretary of btace. 

(Exercise of discretion in a judicially unsound manner without proper materials 
to support its decision.) ^ o^ - 

(*17) 4 AIR 1917 Low Bur 74 (76) : 8 Low Bur Rul 566 : 3/ Ind Cas Slo (DB), 

Ma Mai Gale v. Maung Tun Win. ^ 

(-17) 4 AIR 1917 Low Bur 90 (90, 91) : 33 Ind Cas 5/o. Ma Hla Dun v. Maung 

Shice La. , • xt 

(’04) 26 \11 329 (331) : 1904 All W N 24 (DB), Giruarlal v. Lakslvii Naratn. 

(Lower aprel.'ate Court acting upon a ruling of the High Court in which the 

question of application of S. 5 was not considered at all and not considering the 

(1900)°3 Oudh Cas 37 (41), Kanhaya Lai v. Bashir Ahmad. (Court concluding 

that applicant had suflicient cause on gi-ound not urged by Inni.) 

(’8 >) 8 Cal 251 (253) : 11 Cal L K 177 (DB), Chunder Doss v. Boshoon Ball Sochul 
^ (It is competent for the High Court on section appeal to look into the grounds 
upon which the Court below has admitted an appeal after the time prebcnbe y 

the Limitation Act.) 1,^7. ^ j ^ nru^Jn. 

(>16) 3 AIR 1916 All 296 (297) : 33 Ind Cas o46, Magbul Ahmed Mjf ■ 

(■23) 10 AIR 1923 All 455 (456) : 45 All 432 : 74 Ind Cas 1039 (DB), Ahmsd Bus 

4.ai7i V. Muhammad Fasih-ulla. 
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nill 865, Uam Rup v. Naik Ram 

(*80 17 AIR S All Oha/oor. ‘ 

/..m ^ Cas 824, Chatur v Daiinath 

iauf>^£Y^fo = "■* 

(??) 26 ilf 3°2TS.^'^9V'm4 f.l W N .• 
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Section 5 there was no general rule applicable for exercise of discretion under this 

Notes 38-39 section, when in fact general rules of guidance in such matters had 

been laid down in various decisions of the High Court, the Privy- 
Council interfered with the order of the Court and set it aside.^ 
Similarly, when the Court does not apply its mind to consider the 
explanation for the delay, ^ or has acted illegally in admitting the 
application,^ or the discretion is exercised in an arbitrary or fanciful 
manner, or upon a ground which is not material, the appellate Court 
will interfere.® It has been held in the undermentioned cases® that the 
question whether the facts and circumstances constitute suflScient cause 
is one of law and not of fact and can be raised in second appeal. 

39. Order under section 5, if open to revision An order 

refusing, in the exercise of its discretion, to excuse delay in presentation 
of an appeal is not open to revision even for the purposes of showing 

C87) 9 All 244 (246) : 1887 All W N 29 (DB) FatimJ Begam v. Hansi. 

(’26) 13 AIR 1926 Eah 445 (446) : 94 I. 0, 396 (DB), Bachiiit Si^igh v. Harnam,. 
(’36) 23 AIR 1936 Lab 742 (743) : 166 I. C. 698, Ladha Mal>Bishen Das v. 
Nadar. 

(’76) 1876 Pun Re No. 114, Hyat v. Rahimuddin. 

(’86) 1886 Pun Re No. 92, Qharib v. Pohlomal. 

ISee (’26) 13 AIR 1926 All 111 (112) : 89 Ind Gas 956. Megh Baran Singh v, 
Rama Das.] 

2. (’17) 4 AIR 1917 P C 156 (159) : 45 Cal 94 : 44 Ind App 218: 1917 Pun Re No. 
104 : 42 Ind Gas 43 (PC), Brij Indar Singh v. Lala Kanshi Ram, 

{_See also (’21) 62 Ind Gas 957 (958) (Gal) (DB), T hakamani Dasi v. Pitani- 

bar Bhuiya, 

(’23) 10 AIR 1923 All 455 (456) : 45 All 432 : 74 Ind Gas 1039 (DB), Ahmed 
Husain v. Muhammad Fasihullah, (AIR 1917 P 0 l66 (PC), followed.)] 

3. (’14) 1 AIR 1914 All 521 (523) : 25 Ind Gas 30, Dewan v. Buddhu. (Only 
explanation for delay being that papers were returned by counsel to whom they 
were made over after time for appeal had expired — Held, explanation insuffi- 
cient.) 

(’15) 2 AIR 1915 All 240 (241) : 29 I.C. 275 (DB). Janki Prasad v. Parameshwar 
Din. (Defendant in jail when ex yarte decree passed — Application under O. 9, 
R, 13, C. P. C., made after five years when released -Slunsif granted application 

Held, application barred and proceedings irregular and without jurisdiction.) 

(’18) 5 AIR 1918 Lah 396 (397) : 42 I. G. 343 : 1917 Pun Re No. 77 (DB), Hand 
Singh v. Qiilli. (Particular day gazetted as public holiday and subsequently an- 
other day substituted in its place and appellant misled thereby — liower Court 
failing to consider this reason for delay — Question of delay was considered and 
excused in appeal.) 

(’30) 17 AIR 1930 Lah 1068 (1069): 122 Ind Gas 575, Muhammad Ibgal v. Labha 
Mai. (No proper thought given by the lower Court to the cause*of presenting 
appeal out of time — High Court interfered with discretion and extended 

time.) 

(’33) 20 AIR 1933 Lah 260 (261) : 145 Ind Gas 153, Dhara Singh v. Abdullah, 
(Failing to consider plea of extension of time is material irregularity.) 

4. (’89) 12 All 57 (60) : 1839 All W N 197 (DB), Munro v. The Caionpore 
Municipal Board. 

5. See cases in foot-note (1). 

6. (’47) 34 AIR 1947 Lah 76 (78) : 225 Ind Cis 291, Ararat. Karam DiJU 
(’42) 29 AIR 1942 Lah 94 (95) : 199 Ind Gas 851, Kishan Oka id v. Md, Hu^in 
(’32) 19 AIR 1932 Lah 183 (185) : 135 Ind Gas 221, Kanshi Ram Munsht R^m 

V. Raman Mai Oovind Ram. 
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that the appeal was not really time barred.^ When an order has been 
passed by the lower Court in exercise of its discretion allowing or 
refusing an apiilication to extend time, it cannot be interfered with 
in revision.^ But where the Court has come to its conclusion on no 
evidence and has omitted to consider whether there was sufficient cause 
for delay in presentation, it acts with material irregularity in the 
exercise of its jurisdiction and the High Court will interfere.® So also 
where the Court rejects the appeal as beyond time without investigating 
the matter as to the allegation of illness set up by the appellant as 
the reason why the appeal had not been preferred within time, i.e., 
without regard to s. 5 at all, it is a wrong and illegal exercise of 
jurisdiction and the High Court will interfere in re vision. 

It is not the practice of the Patna High Court to interfere in 

revision in the exercise of discretion by the lower Court under s. 5 

even when the exercise of that discretion is founded on a mistaken 
view of the law.® 


Section 5 —Note 39 

1. ( 14) 1 A I R 1914 Mad 149 (149) ; 24 Ind Cas 872, 1.' hcmdaytithcipani v, 
Chinnathal. 

2. ( 50) I L R (1950) All 86 (90, 91) (DB), Oajadhar v. Eavi Bux, (Application 

to amend by correcting valuation of appeal after expiry of limitation for appeal 

— Application allowed under S. 5, Limitation Act -High Court will not interfere 
in revision,) 

( 49) 36 AIR 1949 Mad 624 (624), Bamulingam v. Kotesicara* 

(■42) 29 AIR 1942 Mad 604 (606); ILR (1942) Mad 868: 203 Ind Cas 5, Kamaraju 
V. Saramma, 

{ 34) 35 Pun L R 374 (374), Khaeana Mai Bhagat Bavi v. Mangat Bam. (IxDwer 
appellate Court considering on merits that the review petition which the ap- 
pellant had first made to the trial Court was not justified on the grounds on 
which it was based and refusing to excuse delay in filing the appeal — No suffi- 
cient ground for interference in revision.) 

(’36) 23 AIR 1936 Pesh 97 (99): 162 Ind Cas 416. BundhelkUand M. <t C. Agency 
V. Peoples Bank of Northern India Ltd., Lahore. 

( 22) 9 AIR 1922 Mad 193 (193) : 68 I. C. 910, Perumal Moopan v. Venkata- 
chariar. 

( 69) 11 Suth W R 56 (57) : 2 Beng L R (A C) 181 (DB), Aujoonnissa Bibee v, 
Surjo Kant Acharjee, (Revision under Cl. 15 of the Charter.) 

(’30) 17 AIR 1930 Cal 426 (427, 428): 126 Ind Gas 781 (DB), Jnanada v. Falkner. 
(’84) 7 Mad 584 (586) (DB), Vasu Deva v. Chinnasami. 

( 14) 1 AIR 1914 Mad 149 (149) ; 24 I, C. 872, ThandayutJipani v. Chinnathal^ 
(’14) 1 AIR 1914 Nag 60 (62) : 10 Nag L R 139: 26 I. C. 819, Raghu v. Madhgia. 

( 70) 13 Suth W R 439 (440) : 5 Beng L R 316 (DB), Asrafannissa Begavi v. 
Enayet Hossein. (Revision under Cl. 15 of the Charter.) 

( 25) 12 AIR 1925 Oudh 148 (148) : 80 Ind Cas 617, Bharat v. Basant. 

3. (’38) 25 AIR 1938 Pat 413 (417) : 17 Pat 507 : 177 I. C. 564 (DB), Nrisingha 
X^haran Nandy v, Trigunand. 

( 14) 1 AIR 1914 Upp Bur 49 (51) : 27 I. C. 967, Nag Po Kan v. Nga Shwe Dat. 

( 28) 10 AIR 1923 Mad 503 (504) : 72 I, C. 137, Oopalasioamy v, Ramachandra. 

( 25) 12 AIR 1925 Mad 494 (496) ; 86 I. C. 905, Subbaraya v. Govindastvayni. 

4. (’88) 1888 All W N 126 (126), Narain Dai v. Shamli Prasad. 

[See also (’85) 7 All 345 (352, 353) : 1885 All W N 73 (DB), Bar Prasad r 
Jafar A/i.] 

5. (’37) 24 AIR 1937 Pat 528(530):171 I.C. 700, Thahur Singh y. Dinanath Sah. 
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Section 5 
Notes 40-43 


40. Question of exercising discretion, when arises The 

question of extending time under this section arises only when the 
appeal or application in respect of which the delay is to be excused is 
hied. The parties are not entitled to invite the Court to decide the 
question of limitation before they actually file their proceeding,^ 
Similarly, the question will not arise until the period of limitation has 
actually expired, ^ or until the computation of time has been made.® 


Where a motion to present an appeal in forma 'pauperis was rejected 
on the ground of limitation and thereafter an application for extending 
time under section 5 was presented, it was held that as there was no 
application for leave to appeal pending, the application under S. 5 
could not lie.^ 


41. Order under section 5 must give reasons A Court 

passing an order on an application for extending time under S. 5 must 
give its reasons for the conclusion, so as to enable an Appellate Court 
to see whether it has properly arrived at its conclusions.^ In the under- 
mentioned case,® whore the lower Court had accepted a copy of the 
decree after the expiry of the prescribed period, being satisfied on an 
affidavit by the party as to the delay in filing it, it was held that the 
Court must be taken to have exercised its discretion under this section 
and excused the delay. 


42. Valuation of application under section 5. — Under 
the Allahabad High Court Rales, an application under S. 5 should be 
specifically valued and if such valuation is less than Rs. 200, a single 
Judge can bear the application.^ 

43. Formal application, if necessary. — Where the appellant 
did not implead certain persons not mentioned in the decree as parties, 
but on the decree being subsequently amended by the addition of new 
persons the appellant got them added in the appeal, but after the 

Section 5 — Note 40 

1. (’2G) 13 AIR 19-26 All 555 (557) ; 95 Ind Cas 959 (DB), Ram Sughar Rai v. 
Dharam Raj Singh. 

2. (’34) 21 AIR 1934 Nag 145 (146) : 30 Nag L R 294 : 149 Ind Cas 956, Model 
Mills Ltd. V. Hiralal Ram GopaL 

3. (’90) 12 All 461 1491) : 1890 All W N 149 (FB), Bechi t. Ah^an-ullah Khan. 

4. (’33) 20 AIR 1933 All 306 (309) : 144 I. C. 79, Mt. Shahzadi Begayji v. Alakh. 

Section 5 — Note 41 

1, (’29) 16 AIR 1929 All 101 (101);112 Ind Cas 246, Gaija Prasad v. RamSarup, 
(’83) 1883 Pun Re No. 4, Sardarni Raj v. Nahal. (Appeal presented after time — 

Reason for allowing extension on ground of sufficient cause should be recorded.) 
{’72 92) 1872-92 Low Bur Rul 500 (501), Maung Kyauk Lon v. Mauiig Shwe, 

(’26) 13 AIR 1926 Cal 1105 (1106) : 98 I. C. 748 (DB), Adarpriya v. Ramprotap. 
(’20) 7 AIR 1920 Pat 280 (281) : 54 I. C. 36, Ghaturbhuj v. Muhammad Habib. 
ISee (’32) 19 AIR 1932 Cal 482 (484) : 59 Cal 388 : 138 Ind Cas 643 (DB), 
Jnanadasu7idari Shaha v. Madhabchandra Mala.'\ 

2. (’97) 1897 All W N 15 (16), Wahid Nur Khan v. Bagdad Khan. 

Section 5 — Note 42 

1. (’36) 23 AIR 1936 All 139 (140) ; 160 Ind Cas f876 (DB), Durga v. Lahh^t 
Rai. (Office cannot assume that valuation of application cannot exceed valuation 
of appeal.) 
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expiry of tiie limitation from the date of the original decree, and the 
appeal was dismissed by the District Judge on the ground that no 
formal application under s. 5 w'as made for excusing the delay, it was 
held by the High Court of Allahabad that the District Judge should 
not have dismissed the appeald In the undermentioned case'^ it was held 
that where a petition was filed out of time, it must show on the face 
of it the reason for the delay and there must further be an express 
prayer for condonation of the delay under S. 5. 

Where the appellant was misled by the practice of the High Court 
in computing the period of limitation it was held that formal applica- 
tion under S. 5 was not necessary.® 

44. Order under section 5, if “judgment” within the 
meaning of the Letters Patent. _ Where the Court allows the 
appeal or application to be filed beyond time, as a matter of concession 
or indulgence, it is not really deciding the rights of the parties nor 
adjudicating upon their rights and liabilities. It is therefore not a 
‘judgment’ within the meaning of the Letters Patent.” But it has been 
held by a Full Bench of the Bombay High Court that an order passed 
by a Division Court rejecting an application to excuse the delay in 
presenting an application for leave to appeal to the Privy Council is a 
‘judgment’ within the meaning of clause 15 of the Letters Patent.® 

^5.^ Order under section 5, whether one “passed on 
appeal.”—An order dismissing an appeal as barred after refusing an 
application to extend time under S. 5 is an order “passed on appeal” 
within S. 109 (a) of the Civil Procedure Code.” An order extendiiuj the 


Section 5 — Note 43 

l. (’3G) 23 AIR 1936 All 666 (667, 668): 161 Ind Gas 1066 (DB), Mt. Kulsoomun 
tfissa V. Noor Mohammad. 

[See however (>38) 25 AIR 1938 Nag 233 (235) : 176 Ind Gas 33. Chetanlal 

Purshottam y, G. S. Gupta. (Power of High Gourt to apply 8. 5 lo appeal in 
lower appellate Gourt -It is doubtful if High Gourt has such i«wer in absence 
Of an application in lower appellate Court.)] 

^ ^ T.aurentius 

Jijkka V. Dukhx Koert, 

^cS. Council y. JesraJ Tilak- 


Section 5 — Note 44 

620 (624): 57 All 983:157 Ind Gas 347 (FJ3), Mt. 

V. Alakh Nath. (Clause 10 of Letters Patent, Allahabad ) 

(’29) 16 AIR 1929 Gal 214 (216) : 56 Gal 135 : 114 lad Gas 88 (FB). Ilro/o' GopaJ 
Bay V. Amar Chandra. (Clause 15 of Letters Patent, Calcutta.) 

( 36) 23 AIR 1936 Mad 387 (388) : 59 Mad 656 : 161 Ind Cas 416 (DB), Anantha- 
narai/aiifl Iyer Rarichan, (Orders excusing delay and admitting Appeal -As 
orders did not end any proceeding no appeal lies therefrom.) 

Ind Cas 862 (SB), Naguidas 
Motilal y, Nxlaji Moroba. y wo 

Section 5 — Note 45 

Cal 415 (415, 416): 62 I. 0. 216 (DB). Framoth Nath y. 
!>2ri V. Bamasami. (.4.s8umed ) 
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time under s. 5 and admitting the appeal is not a “final order*' within 
the meaning of s. 109 of the Civil Procedure Code.=* An order admit, 
ting an appeal by excusing delay is not adjudicating an*'appeal’.* 

An order dismissing an appeal as too late is a decree open to 

appeal, But an order refusing to excuse delay in filing the appeal is 
not open to appeal.^ 


46. Section 5 and Madras High Court Original Side 

Rules, Rule 356 A single Judge of the High Court sitting in the 

admission Court is competent to excuse delay in the presentation of an 
appeal under s. 5, whether the appeal is against a decree passed on 
the Original Side or is from the decree of a mofussil Court. ^ 

47. Appeal on behalf of or against dead person Where < 

an appeal was filed on behalf of a dead person and subsequently his / 
legal representatives applied to continue the appeal, the Court treated ' 
the application as an appeal by the representatives themselves and ' 
excused the delay under this section.* Where an appeal is filed against 

a dead person under a bona fide mistake and if the time expires before 

the representatives are brought on record, the time may be extended • . 
under section 5.^ 


5 A. [Expired.] —The. Negotiable Instruments Act and the Indian 
Limitation Act (Temporary Amendment) Ordinance, 1947 (ord. No. 31 
of 1947) was promulgated on 27-12-1947 by the then Governor-General 
in exercise of the powers conferred by S. 42 of the Govt, of India Act 
1935 as adapted by India (Provisional Constitution) Order, 1947. Sec- 
tion 3 of this Ordinance runs as follows : 


“3. After s. 5 of the Indian Limitation Act, 1908, the following 
section shall be inserted, namely : — 

<5.4, Extension of period in cases of riots. — Any suit which 
could not be instituted on and after the 1st day of August 
1947 or cannot be instituted after the coming into force of this 

[But see (’OS) 32 Bom 108 (109, 110) ; 9 Bom E R 566 (DB), Karsandas Dha~ 
ramsey v. Gangabai. (Case under the old Code of Civil Procedure —Such an 
order is not one “passed on appeal” within S. 595 of the Code of 1882.) 

(’36) 23 AIR 1936 Oudh 110 (112) : 11 Luck 599 : 159 Ind Gas 483 (DB), Mt, 
Karim Jelian Begam v. Qirdhari LuZ.] 

2. (’26) 13 AIR 1926 Pat 102 (102) : 90 I. C. 723 (DB), Pereira v. E, I. Railway, 

3. (’13) 21 Ind Gas 96 (98) (Mad) (DB), Riithyia Gramany v. Veerabudra Iyer, 

4. (’85) 9 Bom 452 (453) (DB), Raghunath Gopal v. NUti Nathaji, 

5. (’42) 29 AIR 1912 Mad 604 (606) : I L R (1942) Mad 868 : 203 Ind Cas 5, 
Kamaraju v. Saramma, 

Section 5 — Note 46 

1. (*13) 21 Ind Cas 96 (98) (DB) (Mad), Ruthna Gramany v. V eerabudra Iyer. 

Section 5 — Note 47 


1, (’08) 18 Mad L Jour 461 (461) (DB), Suhbarayudu v. Lingayya. 

2. (’50) 37 AIR 1950 Mad 52 (52), Krishnaiya Ghetty v. Dr. Varadachari. (Delay 
in applying, to set aside abatepient of appeal due to appellants* ignorance of 
death — Legal representative of deceased party not instructing advocate of 
deceased party about death — Sufficient cause for excusing delay.) 

’48) ILR (1948) 1 Cal 25 (27) (DB), Santi Prasanr^a v. Harendra.Nath, 

’36) 23 AIR 1936 Pesh 192 (193) : 165 I. 0. 201, Uvbarah Shah v. Acharqj Ram 
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Ordinanoe wibhin the period of limitation on account of the 
prevalence of the riots or other disturbances may be admit- 
ted after the period of limitation prescribed therefor when 
the plaintiff satisfies the Court that he was unable to insti- 
tute the suit within such period owing to the prevalence of 
riots or other disturbance/* 

This Ordinance expired on 27-G.1948. 


*6.* (/) Where a person entitled to institute a suit or 
Legal disability, make an application for the execution of a 

decree is, at the time from which the period of limitation is to be 

^ reckoned, a minor, or insane, or an idiot, he may institute the 
suit or make the application within the same period after the 

• Act of 1877 : s. 7. 

7. If a per.^iOn entitled to institute a suit or make an application be, at the 

Legal Disability. which the period of limitation is to be re-'koned, 

a minor, or insane, or an idiot, he may institute the suit or 
make the application within the same period after the disability has ceased, as 
would otherwise have been allowed from the time prescribed therefor in the third 
column of the second schedule hereto annexed. 

When he is, at the time fromwhich the period of limitation is to be reckoned, 
Double and sue- f.^^^^ed by two such disabilities, or when, before his disabi- 
cessive disabilities . ceased, he is adected by another disability, he may 

institute the suit or make the application within the same 
period after both disabilities have ceased, as would otherwise have been allowed 
from the time so prescribed. 

^\hen his disability continues up to his death, his legal representative may 
institute the suit or make the application within the same period after the death 
as would otherwise have been allowed from the time so prescribed. 

Disabiliiv of „ such representative is at the date of the death 

rejresejitative by any such disability, the rules contained in the first 

• two paragraphs of this section shall apj4y. 

Illustrations. 

(a) The right to sue for the hire of a boat accrues to A during his minority. 
He attains majority four years after such accruer. He may institute his suit at 
any time within three years from the date of his attaining majority. 

• • * • * , , 

(c) A right to sue accrues to 2 during his minority. After the accruer, but 
while 2 is still a minor, he becomes insane. Time runs against 2 from the date 
when his insanity and minority cease. 

(d) A right to sue accrues to X during his minority. X dies before attaining 
majority and is succeeded by F, his minor son. Time runs against F from the 
date of his attaining majority. 


Act of 1871 : S. 7. 

Legal disabilitv. entitled to sue be, at the time the right to 

** sue accrued, a minor, or insane, or an idiot, 

he may institute the suit within the same period after the disability has 

ceased, or (when he is at the time of the accrual affected by two disabilities) after 

both disabilities have ceased, as would otherwise have been allowed from the 

time prescribed therefor in the third column of the second schedule hereto 
annexed. 

When this disability continues up to his death, his representative in interest 
may institute the suit within the same period after the death as would otherwise 
have been allowed from the time prescribed therefor in the third column of the 
same schedule. 
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3.Lim. 16. 
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disability has ceased, as would otherwise have been allowed 

from the time prescribed therefor in the third column of the 
first schedule. 

( 2 ) Where such person is, at the time from which the 
period of limitation is to be reckoned, affected by two such 
disabilities, or where, before his disability has ceased, he is 
affected by another disability, he may institute the suit or 
make the application within the same period, after both dis- 
abilities have ceased, as would otherwise have been allowed 
from the time so prescribed. 

(3) Where the disability continues up to the death of such 
person, his legal representative may institute the suit or make 
the application within the same period after the death as 
would otherwise have been allowed from the time so 
prescribed. 

(4) Where such representative is at the date of the death 
affected by any such disability, the rules contained in sub- 
sections (/) and (2) shall apply. 

Illusiratioivs. 

(a) The right to sue for the hire of a boat accrues to A during his minority. 
He attains majority four years after such accruer. He may institute his suit at 
any time within three years from the date of his attaining majority. 

(b) A right to sue accrues to Z during his minority. After the accruer, but 
while Z is still a minor, he becomes insane. Time runs against Z from the date 
when his insanity and minority cease. 

(c) k right to sue accrues to X during his minority. X dies before attaining 
majority, and is succeeded by y, his minor son. Time runs against Y from the 
date of liis attaining majority, 

a. Section 6 has been declared not to apply to suits, appeals or applications 
under the Bengal Public Demands Recovery Act, 1913 (Beng. Act III of 
1913) ; see S. 5G of that Act. 


lllustraticnis. 

(a) The right to sue for the hire of a boat accrues to A during his minority. 
He comes of age four years after the accrual of the right. He may institute his 
suit at any time within three years from the date of his coming of age. 

• • • » • • ♦ 


Com ^utaiion of 
period of liviitatxon 
in case of legal dis- 
ability. 


Act of 1859 : Ss. 11 and 12. 

11. If, at the time when the right to bring an action first accrues, the person 

to whom the right accrues is under a legal disability, the 
action may be brought by such person or his representative 
within the same time after the disability shall have ceased 
as would otherwise have been allowed from the time when 
the cause of action accrued, unless such time shall exceed 
the period of three years, in which case the suit shall be commenced within three 
years from the time when the disability ceased ; but if, at the time when the 
cause of action accrues to any person, he is not under a legal disability, no time 
shall be allowed on account of subsequent disability of such person or of the 
legal disability of any person claiming through him. 

12. The following persons shall be deemed to be under 
What persons to be disability within the meaning of the last preceding 

deemed to be under gection — Warned women in cases to be decided by English. 
legal disability, minors, idiots, and lunatics. 
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Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Relative scope of sections 6 and 

17. 

4. Retrospective effect of section. 

5. “Person.” See Notes 6 to 8. 

6. Suit by corporation — Disability 

of members — Effect. 

7. Joint right of suit vested in seve- 

ral persons — Applicability of 
section. 

8. * Person entitled to institute a 

suit or make an application,*’ 

9. “Suit.” meaning of. See S. 2, 

clause 10. 

10. “Disability.” See Notes 3, 23, 24, 

27 and 28. 

11. Disability and incapacity. See 

Note 3. 

12. “Reckoned.” 

13. Proceedings to which section 

applies. 

14. Section applies only to the per- 

son entitled to sue or apply for 
execution at the commence- 
ment of limitation. 

15. Disability must exist at the time 

from which period of limitation 
is to be reckoned, 

16. Suit by after-born member of 

Hindu joint family to set aside 
alienation of joint family pro- 
perty. 

17. Suit by Hindu reversioner to set 

aside alienation or adoption by 
widow. 

18. Suit by reversioner under Pun- 

jab Customary Law to set aside 
alienation of ancestral property 
by collateral. 

19. Suit by reversioner or adopted 

son succeeding to an estate 
after a Hindu widow. 

20. Applicability of the section to 

periods fixed by special or local 

Acts. 

21. Applicability of the section to 

period of twelve years fixed by 
Section 48, Civil Procedure 
Code. 

22. Period fixed by Court cannot be 

extended under this section. 


23. Disabilities to which section 

applies. 

24. Minor. 

25. Section, whether applies to child 

in womb. 

26. Whether minority negatives 

knowledge. 

26a. Whether there can be adverse 
possession against a minor or 
other person under disability. 
See Note 24 under Articles 142 
and 144. 

27. “Insane.” 

28. “Idiot” 

29. Onus of proof and evidence as to 

disability, 

30. Suit on behalf of Hindu idol. 

31. “With'n the same period after 

disability has ceased.” 

32. Section does not prevent run- 

ning of limitation against 
person under disability. 

33. Privilege under section is not 

confined to proceedings insti- 
tuted after the cessation of 
disability. 

^34. Acquisition of prescriptive title 
against person under disability, 

35. Effect of existence of guardian 

for person under disability. 

36. Estate of minor under manage- 

ment of Court of Wards. 

37. Appointment of administrator 

to estate of person under disa- 
bility. See Note 3. 

38. Estate of minor in hands of 

executor. 

39. Appointment of receiver to 

estate of person under dis- 
ability. 

40. Whether extension of time 

under the section can be 
claimed by assignee from per- 
son under disability. 

41. Whether period extended under 

this section is “period pres- 
cribed” for suit or application. 

42. Clause (3) ; Death of person 

under disability. 

43. “Legal representative.” 

44. Clause (4) : Minority or other 

disability of legal representa- 
• tive. 


TOPIC Indicator 


Accrual of cause of action. See Notes 14 
and 15. 

Acknowledgment when creditor is 
minor. See Notes 14 and 15. 


Age — Determination of. See Notes 24 
and 25. 

Computation of period. See Note 31. 
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Disability - Whether confers exemption 
apart from statute. See Note 20. 

Litigant should plead disability. See 
Note 29. 

Slental weakness on account of injuries 
is not insanity. See Note 27. 

rrivilege under sejtion is personal. See 
Notes 2, IG, 32 and 40. 

Kestitution application — Section appli- 
cable. See Note 13. 


Section does not apply to appeals. See 
Note 13. 

Section not applicable to persons collec- 
tively. See No'^es 7 and 8. * • 

Sections 6 to 8 - Supplementary to each 

other and not mutually exclusive. 
See Note 2. 

Section 8, an exception to Ss. 6 and 7. 
See Note 2. 

Suit during disability not barred. See 
Note 3. 


1. Legislative changes. — This section corresponds to S. 7 in 
the Acts of 1377 and 1871 and to Ss. li and 12 in the Act of 1859. The 

changes made in the section in the various Acts may be reviewed 
under the following heads : 

1. Who are to he treated as persons under legal disability : 

Under the Act of 1359 (s. 12), married women, in cases to be 
decided under the English law, were also persons under legal 
disability in addition to minors, lunatics and idiots. Married 
women were removed from the category of persons under dis- 
ability in the later Acts, (see Note 23.) 

2. Point of time at lohich disability should exist : 

Under the present section aiid the corresponding section (s. 7) of 
the Act of 1877, the point of time at which the disability should 
exist is the time from whicji the period of limitation is to be 
reckoned. But, under the Acts of 1859 and 1871, it was the time 
when the right to sue accrued. (See Note 15.) 

3. Proceedings to which section applies : 

The Acts of 1359 and 1871 applied only to suits. The Act of 1377 
appilied to suits as well as applications. But the present section 
applies to suits and apxDlications for execution, (see Note 13.) 

4. Applicability to suits for pre-emption : 

The Acts of 1859 and 1871 applied to suits for pre-emption as 
well as to other suits. Such suits were excluded from the opera- 
tion of the section in the later Acts. (See Note 13 and section 8.) 

5. Death before cessation of disability : 

The provision as to the death of the person under disability 
before the cessation of his disability did not occur in the Act 
of 1859. 

G. Simultaneous and sitceessive disabilities : 

The provisions as to these did not occur in the Act of 1859. 
The Act of 1871 introduced the i^rovision as to simultaneous 
disabilities. It was the Act of 1877 that first provided for 
successive disabilities as well. 

7 . Disahility of legal representative in case of death of person under 
disability before the cessation of disability : 

The Acts of 1859 and 1871 did not contain any provision as to 
this. In fact, the Act of 1859 did not provide for the contingency 
of a Iverson dying before cessation of his disability. (See Note 44.) 
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8, Definition of minority : 

The Act of 1871 contained a definition of minority. It said that a 
minor was a person who had not completed his eighteenth year. 
This definition was omitted in the later Acts, (sec Note 24 .) 

9. Extended period, whether applicable to suit by legal representative 

of person under disability : 

Under the Act of 1859, it was provided that in case of the 
disability of the person entitled to sue, he or his representative 
might sue within the extended period. In tlie later Acts, this 
privilege is confined to the person under disability, (see Note lO.) 

2. Scope of the section, — The scheme of the Act is tliat, as 
a general rule, suits and other proceedings instituted after the lapse 
of the period prescribed by the first schedule should be barred. But, 
this general rule is subject to the exception that, under certain special 
circumstances, which have been defined in the body of the Act, a suit 
or other proceeding though instituted after the lapse of the period so 
prescribed should not be time-barred.^ The provisions of the Act, 
which are, thus, exceptions to the general rule and enable proceedings 
to be instituted after the lapse of the period prescribed by the first 
schedule, may be classified as follows : 

(1) Where the prescribed period of limitation is not affected but the 

delay in the institution of the proceeding is condoned, (s. i.) 

(2) Where the prescribed period of limitation is not affected but tlie 

Court is given the discretion to excuse the delay in the institu- 
tion of the proceeding, (s. 5.) 

(3) Where the period of limitation is extended, i. e., an additional 

period is given to the litigant. (Ss. 6, 7, 19, 20 and 23 .) 

(4) Where an absolute exemption from the law of limitation is 

given, (s. 10 .) 

(5) Where a certain period is directed to be excluded in computing 

the period of limitation, (ss. 12 to 16.) 

(g) Where the starting point of limitation is i)ostponed. (ss. 17 , 
18 and 24.) 

(7) Where the running of limitation is suspended for a certain 
period, (s. 9, Proviso.) 

This section is one of the provisions which extend the period of 
limitation laid down by the first schedule. (See Notes 31 to 33 .) 

The ground on which the extension is given is the disability of 
the person entitled to sue or apply. But the section does not contain 
the entire law on the subject. It enumerates the kinds of disabilities 
on account of which limitation will be extended. But, the circiira- 
stances, under which and the extent to which, limitation will be 
extended on such ground are dealt with not only in this section but 
also in ss. 7 and 8. Thus the three sections together constitute one 
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Section 6 — Note 2 
1. See Section 3. 
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unit and are supplementary to each other and not mutually exclu- 
sive/ 

The scheme of the sections is this. Section 6 lays down the general 
rule in aecordance with which the question of limitation must be 
determined in cases where the person entitled to sue or apply is under 
a disability. Section 7 provides a special rule for some of these cases 
and, consequently, if a case falls within the provisions of S. 7, the 
question of limitation must be determined in accordance with them 
and not in accordance with s. 6.^ Section 8 serves as an exception to 
both sections 6 and 7 in two respects : 

(1) It exempts suits for pre-emption from the operation of both the 

sections. 

( 2 ) It provides that sections 6 and 7 cannot operate so as to extend 

the 01 dinary period of limitation applicable to a case for more 

than three years from the cessation of disability or the death 

of the person affected thereby. 

The conditions for the applicability of S. 6 are as follows : 

( 1 ) The person entitled to sue or apply must be under a disability. 

( 2 ) The disability must be of a person entitled to sue or apply at th6 

time from which limitation is to he reckoned. (See Note 14.) 

( 3 ) The disability must exist at the time from which the period of 

limitation is to be reckoned, (see Note 15.) 

( 4 ) The disability must be of the kind specified in the section viz., 

minority, insanity or idiocy, (see Note 23.) 

( 5 ) The proceeding in question must be a suit^ or an application for 

the execution of a decree. (See Note 13.) 

(G) The period of limitation for the proceeding must be fixed by the 

first schedule, (see Notes 20 to 22.) 

The privilege under the section is not confined to proceedings 
instituted after the cessation of disability, (see Note 33 .) It extends 
also to proceedings instituted on behalf of the person under disability 
during the continuance of the disability. But, the privilege is personal 
and does not apply to an assignee from the person under disability. 
(See Note 40.) As to whether minority is a general principle of exemp- 
tion from limitation, apart from this section, see Note 20. 

3. Relative scope of Sections 6 and 17. — This section refers 
to cases where a x^erson is under a disability to sue while s. 17 refei*s 
to cases where there is no person in existence capable of suing. Where 
a cause of action accrues in favour of Oj person but he is, at the time 

2. (’19) 6 AIR 1919 All 209 (210) : 41 All 435 : 49 I. C. 990 (DB), Bati Ram r. 
Nadar. 

3. (’19) 6 AIR 1919 All 209 (210) : 41 All 435 : 49 Ind Gas 990 (DB), Bati Bam 
V. Nadar. (Proceeding barred under S. 7 even as against person under disability 
on the ground that a discharge could have been given without his concurrence — 

It cannot be contended that under S. 6 the x>erson under disability is entitled to 
extension of time so far as he is concerned.) 

4. Suits for pre-emption are exempt from the application of the Section— See S. 8. 
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of such accrual, a minor, or insane or an idiofc, there is a disability to 
sue. Where a right to sue accrues to the estate of a deceased person, 
but there is no person who is entitled to institute a suit in respect of 
such right to sue, it is a case of there being no person capable of suing. 
In such cases, limitation does not begin to run at all until there is a 
person who is capable of suing.^ This is the principle on which s. 17 
is based. 

Illustrations, 

1. A owes B money under a bond. The money is payable on 10th January 
1935. B dies in December 1934 leaving as his legal representative C who, how- 
ever, is an alien enemy residing in foreign territory at the time t)ie right to sue 
accrues. Under S. 83 of the Civil Procedure Code, C cannot institute a suit in the 
British Indian Courts and is, thus, incapable of suing. Where, however, the in- 
capacity is removed, as for instance, by C coming and residing in British India 
with the permission of the Governor-General in Council, limitation will begin to 
run under S. 17 from the date when the inoapacity is removed. 

•2. -4 owes money to B under a bond under which the money is payable in 
January 1935. B dies intestate in December l934 and is governed for the purjx>se 3 
of succession by the provisions of sub-s. (1) of S. 212 of the Succession Act, 1925. 
Under that section, “no right to any part of the property of a person can be 
established in a Court of Justice unless letters of administration have first been 
granted by a Court of competent jurisdiction.” Unless, therefore, such letters have 
first been granted to the estate of B, there will be no legal representative capable 
of suing on the debt. Limitation will, under S. 17, begin to run only when such 
letters are granted to any person. 

It follows from the above that a disability to sue is, in law, a 
very different thing from an incapacity to sue.^“ In the former case, 
the starting point of limitation is not postponed but an extended period 
is given on personal grounds. In the latter case, tlie starting point of 
limitation is itself postponed, until there is a i>erson in existence 
capable of suing. It is, therefore, clear that a person under disability 
cannot, on that ground alone, be considered as being incapable of 
instituting a suit within the meaning of s. 17, though it is possible to 
conceive of a case where a person is incapable of suing and is also under 
a disability, as where a legal I’epresentativo is an alien enemy, as well 
as a minor. 

In Rivett-Garnac v. Goculdas,^ the High Court of Bombay, 
however, expressed the view that a minor legal representative of a 
deceased person must, by virtue of his minority, be considered a person 
incapable of instituting a suit. The facts of the case were as follows: 
A partner in a firm, who was a Hindu, died intestate leaving a minor 
heir. Four years later, letters of administi*ation to the estate of 
the deceased were granted to the Administrator. General of Bombay. 
Within three years thereafter, the latter filed a suit against the other 
partners of the deceased for an account of the profits of the partnership 
and for the share of the deceased in such profits. It was contended 

Section 6 — Note 3 

1. Halsbury’s Laws of England, Vol, 19 pages 53 and 56. 

la. (’41) 28 AIR 1941 Mad 449 (466) : I L R (1941) Mad 599 : 199 Ind Gas 225 
(FB), V erikateswara Sarma v. Venkatesa Ayyar, (Sec the observations of 
Abdur Rahman J., at page 466.) 

2. (’96) 20 Bom 15 (40, 41. 42, 44) (DB). 
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that under Art. 106 of the Limitation Act, the suit was time-barred as 
it was brought more than three years from the date of the dissolution 
of the partnership, which took place on the death of the partner for 
whose estate letters of administration had been granted. The contention 
was overruled and it was held that as the minor was not capable of 
suing within the meaning of S. 17, time must be computed under that 
section from the date on which the letters of administration were 
granted to the Administrator-General, inasmuch as only then, there 
came into existence a legal representative capable of instituting a suit. 
The case went up on appeal to the Privy Council, Bhagwandas v. 
Ttiveit-Carnac? Their Lordships of the Privy Council confirmed the 
decision of the High Court that the suit was not barred by limitation, 
on the ground that the Administrator-General must be deemed to he 
suing on behalf of the minor heir. No reference was made to S. 17 or 
to the views of the High Court on the interpretation of that section. 
If the suit was on behalf of the minor ^ there was clearly no question 
of its being barred during his minority. The reasoning on which the 
Privy Council judgment is based is really inconsistent with the reason- 
ing of the High Court, although the actual decision was confirmed. 

It was, however, held in the undermentioned case^ of the Calcutta 
High Court by Mr. Justice Sale sitting as a single Judge, that in view 
of the confirmation of the decision of the High Court by the Privy 
Council in the case i-eferred to above, their Lordships must be deemed 
to have upheld the view of the High Court that a minor is a person 
who is incapable of instituting a suit within the meaning of s. 17. It is 
submitted that, in view of the discussion above, this decision cannot be 
accepted as correct. The effect of holding that a person under disabi- 
lity is necessarily a person incapable of instituting a suit within the 
meaning of s. 17, will be to nullify the provisions of S. 6 and s, 8 and 
of making limitation begin to run only from the date when the dis- 
ability ceases. The decision is also inconsistent with several cases, 
where suits were brought on a cause of action which had accrued to 
the estate of deceased persons, who had died intestate, leaving minor 
heirs and in which the question of limitation was determined purely 
by reference to Ss. 6 and 7 and not to section 17.® 

4. Retrospective effect of section. — The corresponding 
section of the Act of 1877 (S. 7) applied to all applications, whereas 

3 . (’99) 23 Eom 544 (549, 550) : 26 Ind App 32 : 3 Cal W N 186 : 7 Sar 451 (PC). 

4 . (’05) 9 Cal W N 537 (511. 542), Mohit Lai DiUt v. Raj Narain Dutt. 

5 . C02) 25 Mad 26 (36, 40) (DB), Ah 7isa Bibi v. Abdur Kader Saheh. (Suit for 
account of dissolved partnership by heirs of deceased partner - Section 7 applied.) 

(’17) 4 AIR 1917 Mad 197 (198) : 33 Ind Gas 504 (DB), Bavachutty v. Kunhi 
Paihtim7na. (Do.) 

(’19) 6 AIR 1919 Bom 78 (78, 79) : 51 Ind Cas 79 : 43 Bom 487 (DB), Ghulami 
Gous Mia Kli t v. Shriram Pandurang. (Mortgage by deceased — Suit for 
redemption by his legal representatives — Section 7 applied.) 

(’29) 16 AIR 1929 All 142 (143, 144) : 116 Ind Gas 481 (DB). Mohammad Zahtir 
Ahsan V. Mt. Maimuma. (Wife of Mahomedan pre-deceasing her husband— Suit 
by sons for share of her dower debt —Held S. 7 did not apply.) 
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the present section applies only to applications for execution. Hence 

where a right to make an application (other than an application for 

execution) had arisen prior to the coming into force of the now Act 

and had not become time-barred under the provisions of tho old Act 

due to the opei'ation of S. 7 of that Act, the question would arise as 

to the retrospective effect of tho amendment of the section in tho 

new Act. In other words, the question would be whether limitation 

for the application should be calculated according to the amended 

section or according to the old section. The calculation of limitation 

according to the amended section, in such cases, may lead to either 
of two results — 


(a) It may cut short tlie period within wiiich tlie 

application can be brought. 

(b) It may make the application time-barred. 

In the first case, the effect of the amendment would not he to 
destroy any vested right, the principle being that there is no vested 
right in a period of limitation. Hence, under the principle discussed 
in the Preamble Kote 1-5, the period of limitation should be calculated 
only in accordance with the amended section in such cases. ^ 

In the second class of cases, the effect of the a)ncnded section, 
if such section is applied, would be to destroy a right which is in 
existence and enforceable on the date of the coming into force of the 
new Act, but to such cases, the principle that w’here the Legislature 
has indicated its intention that the Act should bo retrospective tho 
Act should be construed retrospectively, will apply. 

In the case of the Limitation Act of 1903, there arc at least two 
indications showing that the Act is intended to operate retro 5 i)ectively. 
The first is that though the Act is passed on the 7th August 1903, its 
commencement is postponed to the 1st January 1909, thus giving ample 
notice to those who would be affected by the changes made by it, to 
seek their remedies under the old law.^^ The other indication is that, 
by s. 30 (now repealed), the Act provided a special period of two years 
from the commencement of the Act in the case of suits for wliich a 
shorter period has been fixed under the new Act than under the old one. 

Hence, even in the case of applications that would be time-barred 
on the date of the coming into force of the new Act, if the provisions 
of such Act were applied, it is only such provisions that should be 
applied and not the provisions of the old Act.^ In this view, tho 
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\} ^ ^^30 Cal 34 (35, 36, 37) : 56 Cal 1117 ; 122 lad Cas 201 (DE), 
KUondkar Mahomed Saleh v. Chandra Kumar Maker ji. 

la. (’10) 8 Ind Cas 543 (544): 35 SM 678 (DB), Ckidambaram Chetly v. Karup- 

5 Ind Cas 420 (DB), Arayil Kali Amvia >, Peiap- 

2_(’10) 8 lud Cas 543 (543, 544) : 35 Mad 678 (DB), Chidambaram Che'ty v. 
Karuppan Chetty. (Application to set aside ex parte decree ) 

(’17) 4 AIR 1917 Lah 144 (146, 147): 1916 Pun Re No. 101: 37 Ind Cas 292 (DE) 
Manohar Lai v. Mt. Sadiqa Begam. (Do.) 

Be, .am v. 

liasul Beg. (Application to set aside execution sale.) 
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undermentioned decision® is, it is submitted, not correct. 

Where an Act is passed, which removes from the applicability of 
this section, any class of suits in respect of which, up to the time of the 
coming into force of such Act, the beneficial provisions of this section 
would be applicable, the question would arise as to the applicability 
of the new Act to cases where the right to sue has already accrued 
before the coming into force of the new Act. In such cases also, if the 
application of the new Act does not altogether destroy the right of suit 
that is available on the date of the coming into force of the Act, the 
provisions of the Act must be applied, though their effect will be to 
curtail the period of limitation that would have applied otherwise. But 
if the effect of applying the new Act is to destroy the right existing 
on the date of the coming into force of the new Act, by making it 
time-barred, then it must be held that the new Act does not apply 
on the principle that statutes should not be construed retrospectively 
so as to affect or destroy vested rights.* But even vested rights can be 
extinguished by an Act of the Legislature and if the intention of the 
Legislature is clear, the rights existing under the old law should be 
put an end to, on the coming into force of a new law, effect must be 
given to such intention.® 

Where a right has already become barred by limitation under 
the existing law, the coniimg into force, subsequently, of an enactment, 
which provides a longer period of limitation for similar cases, cannot 
revive the barred right. Thus, where a right accruing to a minor 
becomes time-barred under a law, which makes no provision for 
extension of limitation in the case of minors, the coming into force, 
later on, of a statute, which confers such extended period in the case 
of minors, will not revive the barred right.® 

5. “Person*’ — See Notes 6 to 8. 


3. (’ll) 11 lud Cas 401 (402, 403) (DB) (Cal), Fazil Karim v. Ananda Mohan 
Bay. (Application to set aside execution sale ) 

4. (’16) 3 AIR 1916 Mad 912 (913, 914, 916) : 30 Ind Cos 94 : 39 Mad 645 (DB). 
Bajah of Fittaimr v. Venkata Subba Bow. (Letters Patent Appeal from 
AIR 1915 Mad 1211 : 39 Mad 646n. Baja of Pittapore v. V enkatasubba Rao—^ 
Right to sue for rent not affected by provisions of Madras Act. I of 1908, 
making disability provisions of Limitation Act not applicable to such suits — 

Seshagiri Iyer, J., contra.) 

5 (’ll) 11 Ind Cas 912 (914) : 7 Nag L R 125, Shankargir v. Bamachandra. 
(C P. Tenancy Act of 1898, S. 94 (3) providing that S. 7 of Limitation Act 
should not apply to suits for rent — Suits for rent accrued due prior to coming 
into force of the Act, whether affected by provisions — Held that they were 
affected -The general scope and purview of the Act must be taken into conside- 
ration if the statute is restrosjective — Held in this case that the intention to 
make the Act restrospective was clear -Moreover, the right to sue for rent accru^ 
under the Contract Act and not the Tenancy Act and so the provisions of the 

General Clauses Act, S. 6, cl. (c), are no bar to holding that the provision is 

retrospective — With reference to cl. (e) of the said section, the intention to 
to make the provision retrospective is clear.) 

6. (’74) 22 Suth W R 17 (21) : 13 Beng L R 445 (DB). Tlwk^r 

d\o V. The Government. (Held that "S’"* 

extinguished by S. 9 of Act XXV of 1857 was not revived by repeal of the Act.) 
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6. Suit by Corporation — Disability of members — Effect 

An incorporated body has a distinct existence in the eye of the law 
apart from the persons who constitute the body.^ Hence, the section 
will not apply to cases where the right to sue or apply for execution 
is vested in an incorporated body as distinct from the individuals 
who are its members, although such individuals may themselves be 
affected by the disabilities mentioned in the section. 

7, Joint right of suit vested in several persons — Appli- 
cability of section. — The limitation applicable in such cases is 
provided for in S. 7 and this section does not apply to them. 

In the undermentioned case,^ the view was expressed by 
Bhashyam Aiyengar, J., that in such cases, the time when the last 
of the persons under disability ceases to be under disability, should be 
taken as the time when the disability of the persons entitled to sue 
comes to an end. It is submitted that this view is not correct and a 
similar argument with reference to another provision of the Limitation 
Act was rejected by the Madras High Court itself in the undermen- 
tioned case,^ In that case the argument was with reference to Art. 44, 
which provides a period of three years’ limitation for a suit by a ward 
on attaining majority to set aside an alienation of property by his 
guardian, the starting point of limitation being specified as the time 
at which the ward attains majority. There were two wards who 
constituted a joint Hindu family and their property had been alienated 
by their mother acting as their guardian. The elder brother failed to 
sue within three years from the date of his attaining majority. A suit 
was brought afterwards but before the expiry of three years from the 
attainment of majority by the younger ward. It w^as contended that 
the suit was time-barred. In reply to this, it was argued that under 
the article it was the date on w'hich the younger ward attained 
majority that must be taken as the date on which the “ward” 
attained majority in the case, as the right to sue to set aside the 
alienation was vested in both the wards. But the argument was 
repelled. As pointed out in that case, it is difficult to see how a date 
on which one person attains majority can be treated as the date on 
which another person also attains majority when such other person 
really attains majority on some other date. 


8. "Person entitled to institute a suit or make an 
application.” — Section 7 of the Act of 1877, corresponding to this 

Section 6 — Note 6 

1. See Salmond’s Jurisprudence, 8th Edition, page 340. 
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1. ( 02) 25 Mad 26 (37) (DB), AJiinsa Hibi v. Abdul Koder Saheb. (According to 
the learned Judge, the latter iiart of S. 7 applies to cases where all the persona 
entitled to sue or apply are under a disability — But for this provision, he says, 
time will begin to run under S. 6, not from the time when one of them ceases to 
be under disability and becomes capable of giving a discharge without the con- 
currence of the others, but only from the time when the last of such persons has 
ceased to be under disability.) 


1202, 1203) : 21 Ind Cas 410 (411) : 38 Mad 
118 (DB), Doraisamy v. Nondisaini. 
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section, applied to cases where “a person entitled bo institute a suit or 
make an application” was under disability at the time from which 
the period of limitation was to be reckenei. Section S of the Act, 
corresponding to the present s. 7, applied to certain eases where one 
of “several joint creditors or claimants” was under a disability. The 
latter section was, however, held inipplicablo to certain cases such as 
applications for execution by execution creiibors,^ and suits where 
one only of the plaintiffs was under a disability and the others could 
not give a valid discharge without his concurrence.^ In such cases the 
applicability of S. 7 came to be considered and the question had to be 
decided on an interpretation of the words “person entitled to institute 
a suit or make an application.” According to the High Court of Madras, 
these words meant, where several persons were jointly entitled to make 
an application or to sue on a single cause of action, all such persons 
and not any single one of them, so that, it was held that unless all such 
persons were under disability at the time from which the period of 
limitation was to be reckoned, the section was inapplicable.^ These 
decisions followed the English case of Perry v. which was a 

case bearing on the interpretation of the proviso to 3. 7 of 21 Jac i, c. 16 
corresponding to the present section but with this difference that it 
expressly referred to “person or persons.” According to the High Court 
of Madras, the word “person” included “persons” by virtue of cl. 69 
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1. (’02) 25 'MAd 431 (441):12 Mad L Jour 16G(FB). Periasami v. Krishna A7jya7i, 
(’90) 13 Olad 23G (239, 240) (DB), Seshan v. Rajagopala, (Held, S. 8, Limitation 

Act, 1877, applied only to those cases in which the act of the adult joint creditor 
was per se a valid discharge.) 

(1900) 22 All 199 (203, 204): 1900 All W N 8 (FB), Zamir Ha^an yj. Sunder (Do.) 
(’9G) 20 Bom 383 (385) (DB), Govhidram v. Tatia, (Do.) 

(’04) 1 All L Jour 40£n (408n) (DB), Lxladhar v. Chaturhlmj. (Assumed.) 

P04) 27 All 67 (68) : 1904 All W N 163 : 1 All L Jour 407, Jiwan Ram v. Ram 
Sarup Bam. (Do.) 

(’01) 28 Cal 465 (468, 469, 470) : 5 Cal W N 767 (DB), Surja Kumar Putt v. 
Arunchaiider Roy, 

(’87) 14 Cal 50 (54): 11 Ind Jur 143 (DB), Axiaxido Kxshore v. Axxaxido Kishore, 

2. (’93) 16 Mad 436 (433, 439): 3 Mad L Jour 216 (DB), Vignesioara v. Bapayya. 
(One of several persons jointly entitled to sue being minor — Others not able to 
give discharge -Latter part of S. 8 of Act of 1877 does not apply.) 

(’02) 25 Mad 26 (36, 38) (DB), Ahuisa Bibi v. Abdul Kader Saheb. 

3. (’02) 25 Mad 26 (36) (DB), Ahinsa Bibi v. Abdul Kader Saheb. 

(*02) 25 Mad 431 (435, 444, 445, 446); 12 M L J 166 (FB), Perixsamy v. Krishna. 
(*90) 13 Mad 236 (240, 241) (DB), Seshan v. Rajagopala. 

(’93) 16 Mad 436 (439) ; 3 Mad L Jour 216 (DB), Vigneswara v. Bapayya. 

(*05) 28 Mad 359 (360) (DB), Paru v. Raman Henon, (Application for substitu- 
tion of legal representatives.) 

(’05) 28 Mad 479 (484, 485): 15 Mad L Jour 333 (DB), Joh^ison y. Madras 
Railway Company. (Suit for compensation under Act XIII of 1855 for death of 

relative caused by railway accident.) 

(’95) 18 Mad 38 (39, 40) (DB), Moidin KuUy v. Beevi Kutly Ummah. 

(’13) 19 Ind Cas 12 (15) : 36 Mad 544 (FB), Annapurnamma v. Akkayya. 

[See (’94) 4 Mad L Jour 50(50, 51) (Journal) Critical Note on (1893)16 Mad 436.) 
(’94) 17 Mad 189 (192, 193) : 4 Mad L Jour 79 (DB), Narayana v. Damoda?‘an.} 

4. (1792) 4 Term Rep 516 (519) : 2 R R 452 ; 100 E R 1150. 
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of S. 3 of the General Clauses Act, 1S97, and that the principle of the 
decision in Perry v. Jackson^ would therefore apply in interpreting 
S. 7 of the Act of 1377.® The other High Courts dill'ered on tliis point 
and adopted the view that even wliere several persons were entitled 
to sue or apply jointly, any one of them m\ist he lield to bo a i^orson 
entitled to institute a suit or make an application within the moaning 
of S, 7, and that consequently in cases not governed by s. 8, S. 7 would 
be applicable where such person was under a disability at the time 
from which the period of limitation was to bo reckoned/' 

It was also held by the High Court of Madras that the woi’d 
entitled*’ in S. 7 meant ‘‘entitled as of rifjkt'' and that it did not 
include a right to apply with the permission of tlie Court, as in the 
case of an application for execution under o. 21 , R. 15 of tlie Civil 
Procedure Code/ The other High Courts did not follow this view/ 

See also S. 7 Note 6. 

The abovementioned contiict of views does not appear to bo of 
any importance now in view of the present wording of Ss. G and 7. The 
latter section now provides for all cases where one of several pci’sons 
jointly entitled to institute a suit or make an application is under a 
disability and there is no room for the applicability of section G. The 
reason is, as has been seen in Note 2, that where a case falls within 

S. 7, it must be determined with reference to that section and nob with 
reference to this. 


5 . (*02) 25 Mad 431 (444, 445):12 Mad L Jour IGG {FP>), Periasamy v. Krishna 
Ayyan, (28 Cal 465 (DB), Surja Kumar v. Arunchayider, dissented from.) 

6 (’01) 28 Cal 465 (4GS, 4G9, 470) : 5 Cal W N 7G7 (DB). Surja Kumar Dutt v. 
Ariinchander Roy. 

( 0* j 7 Cal- L Jour 30S (309) (DB), Sheikh Jamir v. Srimati Lai BiOi. 

( 8/) 14 Cal 50 (54) ; 11 Ind Jour 143 (DB), Anando Kiskore v, Anaudo Kishore, 
( OG) 9 Oudb Cas 2G9 (270) (DB), Kaioah Ibn Husain Khan v. Munir Ahmea, 
(’9G) 20 Bom 383 (384, 385) (DB), Govindram v. Tatia. 

(’04) C Bom L E G47 (G48) (DB), Ganyat w. Seshayiri, 

(1900) 3 Oudli Cas 316 (319, 320) (DB), Lachmi Karain v. Pam Prasad. (Review 
application.) 


(1900) 22 All 190 (201): 1900 All W N S (FB). ;^amir Hasan v. Sun dar. 

(’04) 1 AH L Jour 408n (403n) (DB), Liladhar v. Chat urbhuj. 

(’05) 27 All 67 (68) : 1904 All W N 163 : 1 All L Jour -407 (DB), Jiwan Ram v. 
Pam Sarui). 

(’9S) 2 Cal W N evi (evi, evii) (DB), Manmotho v. Monahur. (Application for 
substitution as legal representatives of deceased person.) 

(’9G) 23 Cal 374 (388) (DB), Norendra Nath v. Bhupendra NaraUi. 

(’93) 20 Cal 714 (716) (DB), Lolit Mohun Missenv, Janoki Nath Roy. 

[But see (’09) 31 All 156 (159) ; 1 Ind Cas 824 (825) (DB), Ganga Dayal v. 
A/ani Pam. (25 Jilad 431 (FB), Periasioamy v. Krishna followed.)] 

7 . ( 02) 25 Mad 431 (43G, 446):12 Mad L Jour 16G (FB), Periaswamy v. Krishna. 


8. (1900) 22 All 199 (204) : 1900 All W N 8 (FB), Zamir Hasan v. Sundar. 

( 07) 7 Cal L Jour 308 (309) (DB), Sheikh Jajiiir v. Srimati Lai Bibi. 

( 04) 1 All L Jour 408/1 (408^) (DB), Liladhar v. Chaiurbhuj. 

(’05) 27 All 67 (68) : 1 All L Jour 407 : 1901 All W N 163 (DB), Jiwan Ram v. 
Pam Sariip Ram 

(■01) 28 Gal 465(468, 469, 470) : 5 Cal W N 767 (DB), Surja Kumar Dutt v, 
Aruncha7tder Roy. 
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Section 6 It has, however, been held by the High CJourt of Calcutta, in a 

Notes 8-13 case arising under the present Act, that S. 6 contemplates cases where 

there is only one person entitled to sue or apply, and he is under 
disability, or where all the persons entitled to sue or apply are under 
a disability.® The observation was really obiter inasmuch as it was 
held that s. 7 applied to the case. It is submitted that the observation 
is not correct. As has been seen in Note 7 above, an unincorporated 
body of individuals collectively cannot be a minor or insane or an idiot. 

The section applies only to cases in which a person, who is entitled 
in his own right to institute a suit or make an application, is under a 
disability.^® It does not apply where such person is not under any 
disability, even though the suit or the application is for the benefit of 
another person who is under disability.^^ On the other hand| where 
such person is under a disability, the section does not become inapplic- 
able merely because the suit would be for the benefit of a person not 
under disability.^^ 

9. “Suit,*' meaning of. — See Section 2 clause (10). 

10. “Disability.” — See Notes 3, 23, 24, 27 and 28. 

11. Disability and incapacity. — See Note 3 above. 

12. ‘‘Reckoned,” — - The word “reckon” would seem to have 
the same meaning as the word “compute”^ used in other sections, e. g., 
sections 5 and 17. 

13. Proceedings to which section applies. — The section 
only applies to suits^ (other than suits for pre-emption : See s. 8), and 
apx^lications for the execution of decrees.^ It does not apply to any 

(’96) 20 Bora 383 (385) (DB), Gotindram v, Taiia, 

(’04) 6 Bom Lj R 647 (648) (DB), Ganpat v. Seshajiri. 

9. {’35) 22 AIR 1935 Cal 631 (631) : 158 Ind Gas 567 : 63 Cal 92 (DB), Abed 
Hossahi v. Abdul Rahman. 

10 . (’05) 28 Mad 479 (485) : 15 Mad L Jour 363 (DB), Johnson v. Madras Rail- 
way Company. 

11. See Notes 35 and 38. 

\_See also (’41) 28 AIR 1941 PC 6(9): 67 Ind App 416 : I L B (1941) Ear (PC) 11 ; 
193 Ind Cas 225: I L R (1941) Bom 202 (PC), General A. F, and L. Assurance 
Corpn. V. Janmahomed. (Letters of administration granted to A in respect 
of estate in which B was beneficially interested — Administration bond executed 
by A in favour of officer of Court— Suit on bond — The fact that B was a minor 
at the time when the bond was broken i.e., the time from which limitation 
runs, does not make S. 6 applicable.)] 

12. See Note 30. 

Section 6 — Note 12 
1 . Concise Oxford Dictionary. 

Section 6 . — Note 13 

1 . See (’05) 28 Mad 479 (486) : 15 Mad L Jour 363 (DB), Johnson v. Madras 
Railway Company. (Sections 6 to 8 apply to suits under Article 21 — Suits for 
compensation under Fatal Accidents Act, XIII of 1855.) 

2. (’18) 5 AIR 1918 Oudh 379 (385) : 48 Ind Cas 39 (DB). Kanie Mehdi Begam 
V. Rasul Beg. 

(’24) 11 AIR 1924 Oudn 31 (31): 26 Oudh Cas 206 : 80 Ind Cas 775, Akhtar Bus- 
sain T. Qudrat Ali. (An application for the continuance or revival of a previous 
execution proceeding struck off or suspended for no act or default of the decree- 
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other proceeding.^ Thus, it does not apply to appeals,* or to the 
following proceedings : 

(1) Application for final decree in mortgage suit.* 

(2) Application for personal decree against mortgagor under o. 34 
K. 6, Civil Procedure Code.® 

(3) Application for restoration of suit or appeal dismissed for default.® 

(4) Application to set aside ex parte decree.^ 

( 5 ) Application for setting aside execution sale.® 


holder is substantially an application for the execution of a decree within the 
meaning of S. 6 of the Limitation Act.) 

[But see (’12) 15 Ind Cos 366 (367):6 Low Bur Kul 52 (DB), Ma Sein Hnyin v. 
Lutchman Chetty. (By virtue of S. 6 (1) of the Limitation Act, an application 
by a minor to be substituted as legal representative of a deceased party is valid 
if made during the period of minority— Submitted decision is not correct.)] 

See also Section 5 Note 16. 


2a. (’44) 31 AIR 1944 Lah 190 (196) : ILR (1945) Lah 8 : 213 Ind Gas 121 (FB), 
jRavn v. Dhayan Singh. (The Legislature appears to have intentionally 

conSned the scope of S. 6 within narrow limits and made it applicable only to 
suits and applications for the execution of decrees. In several important matters 
which do not fall either under one heading or the other, minors have no privi- 
leges whatever.) 

3. (’90) 12 All 461(480, 486):1890 All W N 149(FB), Bechi v. Ahsan Ullah Khan. 

(’96) 1896 All W N 128 (128) (DB), In the matter of Brij Uohan Lah 

{ 02 ) 12 Mad L Jour 385 (386) (DB), Ramamufthy Iyer v. Subramaniya Iyer. 

(’09) 4 Ind Gas 1002 (1003)(DB)(Lah), Seva Datt Pershad v. Collector of Lahore. 
(Section 7 of the old Act does not apply to application for pauper appeal made in 
name of minor by his next friend.) 

(’95) 18 Mad 484 (486, 486) (DB), Thurai Rajah v. Jainilahdeen Rowthan, 
(Application for admission of appeal to Privy Gouncil.) 

iSee also (10) 7 Ind Gas 944 (944) : 34 Bom 589 (DB), Chinlaman Vyajxhat Ilao 
V. Bamchandra Vyankat Rao. (Section 7 of the Act of 1877 will not apply to 
an application to appeal in forma pauperis if it be treated as an appeal.}] 

4. (’41) 28 A I R 1941 Bom 203(203): ILR (1941) Bom 435: 197 Ind Gas 30 (DB), 
Gcvindnaik v. Basatcanfieua. 

(^33) 20 AIR 1933 All Gal 508 (508, 509) : 144 Ind Gas 768 (DB), Pulin Chandra 
Sen V. Muzaffar Ahmad, 


(■18) 5 A I R 1918 All 76 (77) : 40 All 203 : 43 Ind Gas 870 (DB), 
Shah V. Bohra Bhim Sen. 


Kaizamuddin 


( 18) 5 A I R 1918 Nag 63 (63, 64) : 15 Nag L R 36 : 48 Ind Gas 934, Vinayak 
Rao V. Baiyanof/i. (Section 6 of the Limitation Act is not applicable' to an api>li. 
cation to make a decree absolute which is governed by Article 181.) 

5. (’30) 17 AIR 1930 Cal 34 (35) : 122 Ind Gas 201 : 56 Cal 1117 (DB), Khomlkar 
Mahomed Saleh v. Chandra Kumar Mukerjee. 

6. (*21) 8 AIR 1921 Bom 20 (20) : 45 Bom 648 : 60 I. G. 919 (DB), Sonubai v. 
Shivaji Rao. (Application for the re-admission of an appeal under O. 41 R 19 
C. P. 0.) 

See also Article 168 Note 8. 

7. (*17) 4 AIR 1917 Lah 144 (146) : 1916 Pun Re No. 101 ; 37 Ind Gas 292 (DB), 
Manohar Lai v. Mt. Sadiqa Begam. 

(■10) 8 Ind Gas 543 (543, 544) : 35 Mad 678 (DB), Chidambaram v. Karuppan, 

(*21) 8 A I R 1921 Pat 69 (71, 72) : 5 Pat L Jour 460 ; 57 Ind Gas 333 (DB), 
Harihar Prasad Singh v. Edul Singh. 

See also Article 164 Note 9. 


8. (’43) 30 A I R 1943 Mad 55 (56) : 205 Ind Gas 596 (DB), Govinda Krishna v, 
Sankaralinga, 


Section 6 
Note 13 
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Section 6 
Note 13 


(g) Application for bringing on record legal representatives.® 

(7) Ai:)i:)li cation for leave to appeal.^® 

But an application for restitution is an application for execution 
of a decree within the meaning of this section and the provisions of 
the section apply to such applications^^ 

An application to file an award is not a suit though it may be 
required to be numbered and registered as a plaint. Hence, the section 
does not apply to such an application.^^ However, now see S. 37 of the 
Arbitration Act, 1940. 

The corresponding provisions in the Acts of 1S59 and 1871 applied 
only to suits. Hence, it was held under those Acts that persons applying 
for the execution of decrees were not entitled to any extension of time 
on account of their minority or other disability. These decisions are 
no longer law in view of the express provisions of the section. 

The corresponding provisions of the Acts of 1859 and 1871 applied 
also to suits for 'pre-emption. The present section does nob apply to 
such suits, (see S. 8.) 

The corresponding section in the Act of 1877 governed all appli- 
cations and not merely applications for the execution of decrees,’^ 

(’35) 22 AIR 1935 Pat 450 (450): 159 Ind Gas 253 (DB), B}iolanath v. Mt. Sayed- 
atunnxssa Begum. 

See aho Article 166 Note 17. 

9. (’17) 4 AIR 1917 Low Bur 132(133): 35 Ind Gas 438, Ma Min Thin v. Maxing 
Po IPin. (Application under O. 22 R. 2, G. P. G., to bring on record legal repre- 
sentatives of deceased appellant.) 

(’97) 1897 All W N 42 (42) (DB), Lachmi v. Raghu, (Application by guardian of 
minor appellant to bring on record representatives of deceased respondent.) 

See also Article 176 Note 6 and Article 177 Note 7. 

10. (’18) 5 A I R 1918 Oudb 163 (165,165): 46 Ind Gas 68 (DB), Narendra 
Bahadur Singh v. Oudh Commercial Bank of Fyzabad. 

See aUo Article 179 Note 4. 

11. (’17) 4 AIR 1917 Bom 210 (211); 41 Bom 625: 41 Ind Gas 238 (DB), Kxirgodi- 
gauda Lingangaxtda v. Ningangauda NUigangaxida. (Section 6 is an enabling 

section and should be construed liberally.) 

(’20) 13 A I R 1926 Oudh 199 (199, 200) : 92 Ind Gas 24:1 Luck 40 (DB), Sant 

Sahai v Chhutai Kxirmi. 

12. (’23) 10 A I R 1923 Kang 226 (226) : 1 Rang 256 : 76 Ind Gas 493 (DB), Ma 
Thein Tin v. Mating Ba Than. 

(’36) 23 AIR 1936 Pat 161 (162) : 14 Pat 855: 161 I. C. 691 (DB), Panchi v. Gena. 
See also Article 178 Note 5. 

13. (’67) S Suth W R 137 (137) (DB), Tarxicknath v, Poirni Chu'.der. 

(■73) 20 Suth W R 53 (53) (DB), Muthoora Doss v. Shumboo Dutt. 

(’66) 5 Suth W R Misc 10 (10) (DB), Potty Rumun v. Chunder Binode. 

[But see (’84) 10 Cal 748 (755, 756) ; 8 Ind Jur 643 (DB). Jugmohun Mahto v. 
Lnchmeshur. (Held suit included execution proceedings — 9 Suth W R 402 
(FB), Ilurro Chxinder v. Shoorodhoxiee, followed 1] 

14 . (’98) 3 Cal W N 24 (25) (DB), Maharaj Kumar Gayieshicar Singh y. Jaga- 
tadri Persad Narain Singh, (Applications in pending suits.) 

(’87) 9 All 411 (413) : 1887 All W N 58 (DB), Baldeo Singh v. Kishon Lai. 

(Ai^plieation to set aside executipn sale.) 

(’10) 6 Ind Gas 488 (488, 489) (Lah), Gujjar Mai v. Siia Ram. (DoJ 

(’98) 21 Mad 494 (495, 496):8 Mad L Jour 75 (DB), Ratna Iyer v. Kris ina Uass 

Vithal Doss. (Application by person dispossessed in execution.) 
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while this section, as already said, does not apply to any application 
other than one for the execution of a decree. 

14. Section applies only to the person entitled to sue 
or apply for execution at the commencement of limitation. 

— It is only the person who has a right to sue or make an application 
for execution at the time from wliich the period of limitation is to be 
reckoned, that can take advantage of the section. In other words, the 
section applies only to a person who is entitled to sue or apply for 
execution at the commencement of limitation. It does not apply to a 
person who is not entitled to sue or apply at the commencement of 
limitation but becomes entitled to do so subsequently} 

lUxistration, 

A right to Bue accrues to ^ iu 1910 and limitation for the suit commences to 
lun against .4 from that date. At that time, .1 has a minor son B, A does not 
sue during his lifetime. After -4*s death, B sues on the right to sue derived by 
him from -4. B cannot claim any extension of time under this section on the 
ground of his minority in 1910 when the period of limitation began to run. The 
reason is that, at that time, B was not a person entitled to sue. 


(’87) 11 Bom 473 (474, 475) (DB), Vinaydkarao Ainrii v. Devrao Govind. (Appli- 
cation by execution purchaser for removal of obstruction to delivery of posses- 
sion. Overruled in A I R 1933 Bom 457 (FB), Mxikund v. Tayui, on another 
point.) 

( 81) 1881 Pun Re No. 103, A/f. Saricar Ja,n v, Uino, (Application by the minor 
heirs of a deceased appellant for substitution of their names on the record.) 

(’85) 1885 Pun Re No. 91 (FB), Rihana v. Hardiita. (Do.) 

( 86) 10 Bom 220 (221, 223) (DB), Bhikaji Chandra v. Purxishotani, (Do.) 

[But see (’97) 1897 All W N 42 (42) (DB), Lachmi Prasad v. Raghu Prasad. 
(Section 7, Indian Limitation Act, 1877, will not apply to an application made 
by a guardian of minors, who are parties to an appeal, to bring on the record 
of the appeal the representative of a deceased respondent,)] 

Section 6 — Note 14 

1. (’41) 28 AIR 1941 P C 6 (9) : 67 Ind App 416 : I L R (1941) Bom 202 : 193 
Ind Cas 225: ILR (1941) Kar (PC) 11 (PC), General A, F. L. Assitrance Cor 2 m. 
V. Janinahovied. (Suit on administration bond given to officer of Court —Person 
beneficially entitled to estate, a minor at time of breach of bond — Bond subse- 
quently assigned to him— S. 6 does not apply.) 

(’42) 29 A I R 1942 Pat 99 (101) : 20 Pat 727 : 199 Ind Cas 408 (DB). Bhagwat 
Prasad v. Debichand Dogra. 

(’25) 12 AIR 1925 P C 33 (34) : 52 Ind App 69 : 47 All 165 ; 27 Oudh Cas 343 : 

86 I. C. 249 (PC), Rano Dip Singh v. Parameshu ar Pershad. (Alienation by 

Hindu coparcener — Subsequent birth of coparcener does not give fresh starting 
point.) ^ 

(’41) 28 A I R 1941 Mad 449 (461, 474) : I L R (1941) Mad 599 : 199 Ind Cas 225 
(PB), V enhaietwara Sarma wVenkatesa Iyer. (Alienation for valuable consi- 
deration of mutt properties by manager of mutt - Suit for recovery of such pro- 
perties by successor — Limitation under Art. 134B runs from date of death of 
previous manager - Successor appointed to his office subsequently cannot claim 

benefit of S. 6 because of his minority at time of death of previous manager 

His appointment does not date back to death of previous manager. Per Abdur 
Rahman, J, — The appointment dates back to death of previous manager, by 
virtue of doctrine of continuous representation of the mutt by its managers and 
the successor can claim benefit of S, 6 if he was a minor at the death of previous 
manager though he was appointed to his office later.) 

See also the further portion of the Note and the cases cited thereunder. 

3.Lim. 17, 


Section 6 
Notes 13-14 
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« 


It will be seen that in the above illustration, as B sues on the 
same cause of action as A had in his lifetime, there is no fresh starting 
point of limitation when B becomes entitled to sue on A*s death. Hence, 
even if B should be a minor at ^*5 deaths this section will not apply to 
him. In other words, where limitation begins to run against one person 
and thereafter another person becomes entitled to sue on the same 
cause of action, there is no fresh starting point of limitation and the 
disability of such person at the time of his so becoming entitled to sue 
is no ground for the extension of limitation under this section.^ 

Illustrations. 

1. B is in adverse possession against A from 1910. A dies in 1915 without 
having brought any suit for possession against B. A leaves a son, O, who is a 
minor at the time of his father’s death. C is not entitled to any extension of time 
under this section. ^ 

2. B owes money to A on a bond which falls due. in 1910. A dies in 1911 
without having brought any suit and is succeeded by C, his minor son. C is not 
entitled to any extension of time on account of his minority.^ 

3. B is an agent under A in respect of a certain transaction. The agency 
terminates on the completion of the transaction, in 1910 and limitation for a suit 
by A against B for moveable property received by the latter as agent commences to 
run in that year. A dies in 1911 without having brought any suit against B. A is 


2. {’46) 1946 J L B 136 (139) (DB), Eamsahai v. Ishivar Saran. (Alienation by 
Hindu father — Suit to set aside — Major son alive at date of alienation — Son 
subsequently born during limitation is not entitled to benefit of this section.) 

(’45) 32 A I R 1945 Bom 63 (65) : 219 Ind Gas 166, Rachappa v. Madivalawa. 

(Person not in existence at such time is not entitled to 3 years extension.) 

(’68) 3 Agra 389 (389) (DB), Mukootnath v. Jugwunt LalL 

(’13) 18 Ind Gas 306 (307) (Oudh) (DB), Khanjan Singh v. Bhikan Singh. 

(’12) 15 Ind Gas 679 (681) (Cal), Benode Behari Bhadra v. Ram Sarup. 

(1900) 27 Cal 379 (403» (DB), Harnabh Pershad v. MaJidil Dass. 

(’82) 8 Cal 788 (798) : 11 Cal L R 370 ; 7 Ind Jur 17, Hemangini Dasi v. Nobin 
Chand. 

(’68) 9 Suth W R 251 (252) (DB), Bhiloo Mundul v. Motee LalL 

(’35) 22 AIR 1935 Lab 144(144), Firm Duni Chand Panna Lai v. Kuldip Singh. 

(’10) 8 Ind Cas 318 (318) : 1910 Pun Re No. 92, Behari Lai v. Kalu. 

(i865) 2 Mad H C R 340 (340) (DB). Vira Pillai v. Muruga Muttayan. 

(’17) 4 AIR 1917 Low Bur 100 (102) : 42 I. C, 809 (DB), Mating Poka v. Ma Ku. 
ISee also (’09) 1 Ind Cas 759 (759) (All), Ram Charan v. Ram Das. (Acknow- 
ledgment of liability made during lifetime of A— A dying subsequently and B, 
his minor son, succeeding— B is not entitled to benefit of section.)] 

3 . (’20) 7 AIR 920 Lab 209 (210) : 55 Ind Cas 335 (DB), Ghulam Muhammad 
V, Ahmad Khan. (Adverse possession against ala lambardar — Son as succeeding 
lambardar must sue within twelve years of cause of action.) 

(’69) 12 Suth \V R 1 (2) : 3 Beng L R App 80, Mohabut AH v. AH Mahommad 
Kulal. (Son’s suit for ejectment brought more than twelve years from the date 

of dispossession barred by limitation.) 

(’05) 7 Bom L R 135 (137), Rama v. Shamrao Ganesh. (Vatandar.) 

(’88) 15 Cal 703 (706) (DB). Chintamoni Mahapatro v. Sarup Se. (Assignee for 

valuable consideration of debutter property.) 

[But see (’68) 1 Beng L R (SN) 18 (b), Nur Mohammed v. Thakoor Bibi. (If 
the full period had not elapsed before the death of the predecessor, the successor, 
if he is a minor at the time, may sue at any time within three years of his 

attaining majority.)] 

4 . (’66) 5 Suth W R 169 (169) (DB), Nusheeram Roy v. Shushee Bhooshun Hoy. 
(’73) 20 Suth W R 2 (2) (DB), Taruck Chunder Sen v. Doorga Churn Sen. 



LEGAL DISABILITY 


259 


Bucceeded by his minor son C. C cannot have any extension of time on the ground 
of his minority.® 

4. Ay the father of a joint Hindu family, alienates in 1910 joint family 
property under circumstances which make it liable to be set aside at the instance 
of other members of the coparcenary. At the time of the alienation there are in 
existence Band C, two sons of In 1912, D, another son, is born to A. D is 
also entitled to sue to set aside the alienation according to the law applicable in 
certain Provinces. D is not entitled to any extension of limitation on the ground 
of his minority. The reason is that he was not in existence in 1910 and conse- 
quently, was not entitled to sue in that year. See Note 16. 

5. Ay a Hindu widow, alienates in 1910 certain property belonging to her 

husband’s estate under circumstances making the alienation not binding on the 

reversioners. At that time, the next reversioner is B. B does not bring any suit to 

have the alienation declared void beyond the lifetime of the widow. B dies in 1915. 

Upon B’s death, C, a reversioner of the next degree, becomes entitled to sue for a 

declaration. At that time he is a minor ; but his minority does not entitle nim 

to the benefit of this section. The reason is that he was not entitled to sue in 1910 

and there is not a fresh start of limitation in 1915 when he becomes entitled to 

sue, the principle being that there is a single cause of action for all the reversioners 
in such cases. See Note 17. 

6. Limitation for executing a decree starts against Ay the decree-holder, in 
1910. A dies in 1911 without having applied for execution within the period of 
limitation, and is succeeded by his son, B, who is a minor at the time. B is not 
entitled to any extension of time on the ground of hia minority.® 

7. Letters of administration are granted to respect of a certain estate 
in which B is beneficially interested. A executes in favour of an ofiicer of the Court 
an administration bond for the due administration of the estate. After a breach of 
the bond takes place, the bond is assigned to B who institutes a suit on it. The 

fact that B was a minor at the time of the breach of the bond when limitation 
began to run does not make this section applicable.®^ 

But, where after limitation begins to run against A, a distinct 
cause of a-ction accrues to B to sue the same defendant in respect of 
the same matter, there will be at the time of the accural of such cause 
of action a fresh starting point of limitation and if b is under any 
disability at such time, he will be entitled to the benefit of this section. 


Illustrations* 

1. In 1910, A dispossesses a Hindu widow of certain land of which she is in 
possession as a Hindu widow. The widow dies in 1915. Upon her death, she is 


S. (’29) 16 AIR 1929 Lab 883 (884) : 123 Ind Gas 878, Ramji Mai v Gulzara 

Kaj% Mahamad Abbas. (Application to set aside execution sale.) 

( 05) 1 Nag L R 180 (182), Siiaram v. Tukaram. 

(’86) 1886 All W N 49 (49) (DB), Lachman Prasad v. Bkagioan Sinqh, 

( 05) 27 All 704 (705) : 2 All L Jour 453 ; 1905 All W N 163 vDB). B^gat Bihari 
Lai V. Ram Nath, 

(’05) 29 ^m 68 (70) : 6 Bom L R 639 (DB), Jivraj v. Bahaji, (20 Cal 714, distin- 
guished.) 

(1865) 4 Suth W R Misc 21 (21) : 1 Ind Jur (NS) 31, Anundee Koonwar v. 
Thakoor Panday, 

: I L R (1944) Lah 592 : 217 Ind Cas 
119 (DB), Zaheer-ud’Din v. Amtur. (Decree— Execution —Assignment of decree 
m favour of minor— Assignment does not create a fresh cause of action — Minor 
not entitled to benefit of S. 6, even if S. 6 were held applicable.)] 

6a. (41) 28 AIR 1941 PC 6 (9) : 67 Ind App 416 : ILR (1941) Kar (PC) 11 : 193 

Ind Cas 225: (1941) Bom 202 (PC), General A. F. and L. Assurance Corpn, 

V. J anmahomed, ^ 
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succceaed B, the next reversioner to her husband’s estate, who is a minor at 

tlie ti me. He can bring his suit at any time within three years of his attaining 

inajoiit}. The reason IS that B has an independent oanse of action to sue fof 

IKissession on the widow s death and there is a fresh start of limitation on his 
succeeding to the estate. See Note 19. 


, widow adopts a son B who is a minor at the time of the 

adoption. Prior to the adoption, C, a stranger, has been in adverse possession 
against the widow of a portion of the estate. B is entitled to the benefit of this 
section, the reason being that as in the case of the reversioner, so in the case of a 
son adopted by a Hindu widow, there is a fresh starting point of limitation on 

tlie adoption and the adopted son is not affected by the limitation that has run 
against the widow. See Note 19. 


It has already been seen that where a cause of action accruing to 
A IS derived thereafter by B. the latter is not entitled to the benefit 
of this section by reason of his disability at the time when limitation 
originally began to run or at the time when he became entitled to sue 
on the cause of action. But, if for any special reason there is a fresh 
start of limitation in favour of the person deriving his right to sue 
fiom another, his disability at the time from which such fresh period 
of limitation begins to run will entitle him to the benefit of this 
section. Thus, where after the death of the original creditor but before 
the expiry of the period of limitation, there is an acknowledgment 
of liability by the debtor in favour of the original creditor s legal 
representative, such acknowledgment operates, under the provisions of 
section 19, as a fresh starting point of limitation, and if the legal 
representative is under any disability at the time of the acknowledg- 
ment, he can take advantage of this section.^ Similarly, where a 
decree-holder dies leaving a minor son and an application for execution 
is made on behalf of the minor but is dismissed, the minor gets a fresh 
stait of limitation from the date of such dismissal (see Art. 182), and 
he is entitled to the benefit of this section.® 


7 . (*45) 92 AIR 1945 Mad 149 (149), Somn,liiiga v. ^[uthulakshmi. 

(*4*2) 29 AIR 1942 Bom 248 (250, 251) : ILR (1942) Bom 574 : 202 lud Gas 196, 
Shantaram v. Chintamaiiran. 

(’90) 13 !Mad 135 (138) (DB), Venkataramayyar v. Kothandaramayyar. (Entirely 
new period runs from date of acknowledgment.) 

(’33) 20 AIR 1933 All 100 (101): 54 All 1019: 142 Ind Gas 794 (DB), Chandrabhan 
V. llaj Kumar, 

(’19) 0 AIR 1919 Lab 177 (178) : 52 Ind C»6 115, Itamji hal v. Manya, 

(’12) 14 Ind Gas 694 (698) (Cal) (DB), Sarat Chandra Singh v. Sudhan Hari 
Muker jea. (Per Bret J.) 

See also Section 19 Note 37, 

8. (’35) 22 AIR 1935 Lah 144 (144), Dani Chand Panna Lai v. Kuldi'p Suigh, 

(’07) 29 All 279 (280, 281) : 4 All L Jour 145 ; 1907 All W N 45 (DB), Sri Ram v. 

Het Rain. (Minor entitled to benefit of section, if he was entitled to apply at date 
of step-in aid of execution.) 

(’02) 25 Mad 431 (436, 437) : 12 Mad L Jour 166 (FB), Periasioamy v. Krishna 
Ayyan, (For purposes of S. 7 the time from which the period of limitation is to 
be reckoned should be the latest (applicable to the case) of the various dates 
referred to in the clauses of Art. 179 of the Act of 1877 (now Art. 182). 

(’93) 20 Cal 714 (716) (DB), LoUt Mohun Misser v. Jano^ytiath Roy. (Minority 
at anv one of the points mentioned in Art. 182, which may apply to the parti- 
cular case is sufficient to attract the operation of this section.) 

('96) 23 Cal 374 (388) (DB), Norendra Nath v Bhupendra Narain Roy, (Do.) 
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15, Disability must exist at the time from which period of 
limitation is to be reckoned. — The section applies only where the 
disability referred to therein exists at the time from which the period 
of limitation is to be reckoned.^ Hence, a disability which supervenes 
after the commencement of limitation is no ground for extension of 
limitation under this section. Thus, where a decree- holder becomes 
insane aftei' the decree is passed (the date from which limitation is to 
be reckoned), he is not entitled to the benefit of this section.^ 

Similarly, where after limitation commences to run against A, B 
becomes entitled to sue on the savie cause of action, the disability of 
B at the time of his so becoming entitled to sue is no ground for 
extending limitation under this section. The reason is that in such 
cases there is no fresh starting point of limitation at the time when 
B becomes entitled to sue and therefore the disability is not one 
existent at the time from which the i^eriod of limitation is to be 
reckoned. See Kote 14. 

But, w’here B's right is based on a distinct cause of action, lie 
will have a fresh starting point of limitation, and if he is under any 
disability at the time from which there is thus a fresh start of limi- 
tation, he will be entitled to the benefit of this section. See Kote 14. 

Further (even in cases where there is no fresh cause of action), if 
under any special provision of law the pei^son entitled to sue gets a fresh 
starting point of limitation, his disability at the time from which there 
is thus a fresh start of limitation will entitle him to the benefit of this 
section. Thus, where there is an acknowledgment of liability by the 
debtor under s. 19, a fresh period of limitation is to be computed from 
the date of such acknowledgment, Hence, if the creditor is under a 
disability at the date of such acknowledgment, he will be entitled to 
the benefit of this section, (see Kote 14.) Similarly, Article 182 provides 
for various starting points of limitation for an application for execution. 
The disa bility of the decree-holder at any of these points (which may 

(1900) 22 All 199 (204) : 1900 All W N 8 (FB), Zamir Hasan v. Sundar. (First 
application on behalf of minors dismissed — Second application made when they 
"were still minors — Held this section applied.) 

( 96) 20 Bom 383 (386) (DB), Govindram v. Tatya. 

[See al^ (’07) 11 CalW N 831 (832) (DB), Sheikh Abdul Latifx. Rajani ilohun 
Roy. (Execution proceedings- Death of decree- holder pending stay of execution 

-Bight of minor to revive proceedings— Minor entitled to extension of time 
under this section.)] 

Section 6 — Note 15 

1. (*18) 5 AIR 1918 All 183 (184) : 40 All 630 : 46 Ind Gas 584 (FB), Kaliica 
Baksh Singh v. Jiam Charan, 

( 47) 52 Mys HCR 332 (333) (DB), Afwminflfirappa y. Syed Hyder Sab. (Holder 

of decree dying two years after decree— Some heirs minors at that time—Exeou- 

tion application after attainment of majority of all-Minors not entitled to bene- 
fit of this section.) 

^®®3-1900 Low Bur Rul 530 (532), Ma Nyein Aung v. Ma So. 

( 92) 20 Ind App 38 (46) : 20 Cal 560 : 6 8ar 283 : 17 Ind Jur 226 (PC) Sved 
Ashgar lieza v. Syed MehdiHossein Khan. 

(’05) 27 All 704 (705) : 2 All L Jour 453 (DB). Bhagat Bihari Lai v. Ram Nath 
i- . (’06) 1906 Pun L R No. 72, page 218 (219), Aya Smgh v. Gurdial. 
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Section 6 apply- in the particular case) will entitle liim to the benefit of this 
Notes 15-16 section. See Note 14. 

16- Suit by after-born member of Hindu joint family 
to set aside alienation of joint family property. _ a. the father 
of a Mitakshara joint family alienates family, property without any 
legal necessity in 1910. The alienee takes possession of the property 
immediately. At the time of the alienation, A has a son B who is an 
ddult. The alienation is made without B*s consent. Under these 
circumstances, B is entitled to sue to set aside the alienation. The 
limitation for such a suit is twelve years from the date on which the 
alienee takes possession of the property (Art. 126) and hence expires in 
1922. Subsequent to the alienation, c, another son, is born to A in 1912, 
i. e. before the expiry of limitation against B. According to certain 
schools of the Mitakshara law, C, the after-born coparcener, is also 
entitled to sue to set aside the alienation under such circumstances.^ 
C sues to set aside the alienation in 1931 within three years of his 
attaining majority (claiming to be entitled under this section read with 
S. 8 to an extension of limitation for three years from the time of his 
attaining majority). Is the suit in time ? No. As c was not in existence 
in 1910 at the commencement of limitation, he was not a person 
entitled to sue “at the time from which the period of limitation is to 
be reckoned'* within this section, and hence, he is not entitled to any 
extension of time under this section on the ground of his minority. 
See Note 14. 

But the question may be asked whether on his birth in 1912, 
c does not get a new cause of action so as to be entitled to a fresh 
starting point of limitation in that year (in which case s. 6 will apply 
to him — see Note 14). On this question, it is established that c does 
not get a new cause of action on his birth and that there is no fresh 
starting point of limitation at his birth. The cause of action arising in 
favour of B, the existing coparcener in 1910, arises in a representative 
capacity for the benefit of himself and other coparceners that may be 
born subsequently. Hence, the right of c, the subsequently born son, 
is based on the same cause of action as that of B and limitation does 
not start afresh on his birth. ^ 

Section 6 — Note 16 

1 . (’40) 27 AIR 1940 Nag 94 (95) : 185 Ind Gas 881, Nayidlal v. Deorao Marut 
Rao, 

See JIulla’s Hindu Law, 8tli Edition, page 318, 

2. (’46) 1946 J L R 136 (139) (DB), Ravisahai v. Ishxvar Saran. (Alienation by 
Hindu father — Suit to set aside —At the date of alienation, major son in exis- 
tence— An after-born son cannot avail himself of the provisions of Ss. 6 and 7 
and therefore can file suit only within 12 years of the date of transfer.) 

(’45) 32 AIR 1945 Bom 63 (65) : 219 Ind Gas 166, Rachaypa v. MadivaUwa. 

(’25) 12 AIR 1925 PC 33 (34) : 86 Ind Gas 249 ; 52 Ind App 69 : 47 All 165 : 27 
Oudh Gas 343 (PC), Ranodip Singh v. Parmeshxoar Pershad. 

(’27) 14 AIR 1927 All 54 (54) : 97 Ind Gas 591, Deonandan v. Musafir. 

(’26) 94 Ind Gas 180 (181) (All) (DB), Bohra Natha Mai v. Jhunai Lah 
(’25) 12 AIR 1925 All 563 (564) : 87 Ind Gas 662, ThaUur v. Qulab. 

(’25) 12 AIR 1925 All 247 (247) : 86 Ind Gas 704, Ram Kishen v. Baldeo, 
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In view of the principle abovementioned, viz., that the after-born 
son does not get a fresh cause of action on his birth, such sou is not 
entitled to a fresh starting point of limitation on his birth even in 
cases which do not fall within the purview of Article 126. Thus the 
principle will be applicable where the alienation is not by the father 
but by some other coparcener,^ or w^here the alienee does not take 
possession of the property alienated.* 

Hence, whether the suit of the after-born coparcener falls under 
Art. 126 or any other article, he is not entitled to any benefit under 
this section so far as any disability of his own is concerned. 

Suppose, however, an alienation of joint family property is made 
by A, the father, in 1910. At that time he has a minor son, B, five 
years old. Another son, c, is born in 1912. It has been seen above that 
c will not be entitled to any extension of time under this section on 
account of any disability of his own, so that limitation for a suit by 
him to set aside the alienation will expire'under Art, 126 in 1922 (unless 
he is entitled to an extension of time on any other ground). But, B, 
being in existence at the time of the alienation and being a minor at 
such time, he (b) is entitled to bring his suit at any time within three 
years of his attaining majority under this section read with s. 8. So, 
in the case of B, limitation will expire only in 1926. The question arises 
whether c can sue at any time within 1926. On this question there 
is a conflict of decisions. One view is that as c’s right is not an 
independent one but is only derived from B, c is entitled to sue at 
any time within the period that would have applied to a suit by B 

( 25) 12 AIR 1925 All 54 (55) : 82 Ind Gas 307, Sxkandar Singh v. Bachchu, 

( 24) 11 AIR 1924 All 912 (914) : 79 Ind Gas 1019, Dha 7 iraj v. Ram Naresh, 

(’24) HAIR 1924* All 798 (799) : 46 All 882 : 83 I C 1052 (DB), Sita Ramy, 
Cheddi. 

( 24) HAIR 1924 All 677 (678) : 79 Ind Gas 1010, Satikat Naraiyi t. R< 17 }i 
B haros. 

(’35) 22 AIR 1935 Mad 431 (431, 432) : 156 Ind Gas 83, Udayamiithiar v. Shan- 
inugam Chettiar, 

( 21) 8 AIR 1921 Oudh 229 (229) : 65 Ind Gas 404, Sheoamhtir v. Ratipal, 

(’21) 8 AIR 1921 Oudh 196 (199): 24 Oudh Gas 330 : 64 I C 757, Chokhey v. 
Hardeo, 

( 21) 8 A I R 1921 Oudh 127 (128) : 61 Ind Gas 801, Oudh Behari v. Suraj 
Bali. 

(’89) 2 G P L R 141 (144, 145), Sardar Singh v. Ajit Singh, 

[See (*20) 7 AIR 1920 Lah 39 (40): 1 Lah 558 : 59 Ind Gas 678 (DB). Lachjnan 
Das V. Sniidar Dos.] 

See also Article 126 Note 5, 

3. ( 40) 27 AIR 1940 Nag 94 (95): 185 Ind Gas 881, Na^idlal Rainpratap v. 
Deorao Marut Rao. 

[See ( 09) 1 Ind Gas 670 (674) (Cal), Banwai'i Bal v, Sheo Shankar Misser. 

( 15) 2 AIR 1915 Nag 52(55): 32 Ind Gas 242: 12 Nag LR 12, Asarani v, Ratan- 
singh.'] 

4. See (’28) 15 AIR 1928 Bom 383 (383, 384): 113 Ind Gas 378 (DB), Chintaman 
Bahoant v. Bhagwan Ganpati. (Suit under Art. 120.) 

(’27) 14 AIR 1927 All 702 (702, 703): 50 All 163: 106 Ind Gas 377 (DB), Bindeshri 
Tjpadhya v. Siial Upadhya. (Do.) 
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himself.^ The other view is that c is not entitled to take advantage of 
the extension of limitation in B's favour.® It is submitted that the 
former view does not seem to be correct. It proceeds on the footing 
that a person deriving his right to sue from a minor is entitled to the 
extension of limitation applicable to the minor himself under this 
section. Such a view is not correct, the right under this section being 
in the nature of a personal privilege which is not transmissible to 
others. See >iote 40. Further, it is not correct to say that c derives 
his right to sue from B. c’s right is independent,^^ 

But, at the same time, if B sues and succeeds in such suit, c will 
be entitled to share in the relief, though at the date of the suit a suit 
by c himself would have been time-barred/ The reason is that B's 
suit is in vindication of a right common to himself and c. 

It must also be noted that the fact that the suit is barred by 
limitation as against c, the after-born son, does not make it time- 
barred as against B, the pre-existing son who is entitled to an extension 
of limitation under this section.® This shows that the principle that 
when two persons are entitled to sue on a cause of action, the expirv 
of limitation as against one will make the suit time-barred as against 
the other also, does not apply to cases where one of the persons is 
entitled to the special privilege of an extension of limitation under 
this section. 

Another feature is that the suit by B after the expiry of limitation 
as against C is not also lible to be dismissed for want of necessary 
parties on the ground that limitation having expired as against c, he 
cannot be joined as a party to the suit by B. The reason is that c is 
not a necessary party to the suit, the rule being that any coparcener 

5. (’43) 30 AIK 1943 Mad 378 (380) : 210 Ind Gas 297, Sri^iivaRaln v. Miinisami, 
(AIR 1937 Lah 420 : ILK 1937 Lab 395 (DB) and AIR 1920 All 912, Gohind 
V. Ram Lai. Rel. on.) 

(*32)19 AIR 1932 Lah 605 (005): 13 Lah 520 : 140 Ind Cas 375 (DB), JoTala 
Singh v. Sant Singh, 

(’23) 10 AIR 1923 Oudh 52 (53): 66 I C 938 (DB), Rayiodip SUigh v. Rauieshar Pd. 
(’25) 12 AIR 1925 All 54 (55) ; 82 I C 307, Sikandar SUigh v. ISachchu 
Pande. 

(’24) 11 AIR 1924 AH 912 (914) ; 79 Ind Cas 1019, Dhanraj Rat v. Ram Karesh 
Rai. (Pre-existing coparcener dying minor — After-born coparcener can sue with- 
in three years from the date on which the deceased would have attained majority 
if he had lived.) 

6. (’20) 7 AIR 1920 Lah 39 (40): I Lah 558: 59 Ind Cas 678 (DB), Lachman Das 
V. Sunday Das, 

(’22) 9 AIR 1922 Lah 275 (277) ; 3 Lah 99 : 63 Ind Cas 760 (DB),' Tier Singh v. 
Hazara Singh, 

6a. (’40) 27 AIR 1940 Nag 94 (95) : 185 Ind Cas 881, Nayidlal Rampratap v. 
Deorao Marut Rao. (After-born sons are entitled to avoid alienation of joint 
family property, not as the representatives of their father but in their own 
right.) 

7 . (’13) 20 Ind Cas 958 (965) : 40 Cal 966 : 40 Ind App 213 : 10 Nag L R 1 (PC), 
Ramkishore Kedarnath v. Jainarayan Ramrachpal, 

8. See (’13) 20 Ind Cas 958 (965) : 40 Cal 966 : 40 Ind App 213 : 10 Nag L R 1 
(PC), Ramkishore Kedarnath v. Jainarayan Ramrachpal, 
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can sue to set aside an unauthorised alienation of family property on Section 6 
behalf of all the coparceners.** Notes 16-17 

Where the pre-existing coparcener who is under a disability at 
the time of the alienation dies before the cessation of the disability 
the after-born coparcener cannot be treated as the legal representative 
of the deceased so as to entitle him to sue within the extended period 
of limitation conferred by clause 3 of this section.'** 

The above are cases in which the after-born coparcener comes 
into existence before the expiry of limitation as against the pre-existing 
coparcener. Suppose, the after-born coparcener comes into existence 
after the expiry of limitation as against the pre-existing coparcener. 

In such a case, the after-born coparcener will not be entitled to sue at 
all (apart from the question of limitation), the reason being that the 
failure of the pre-existing coparcener to sue within the period of limi- 
tation extinguishes the right of the family to the pi’Operty and thus 
the very basis for a suit by the after-born coparcener is destroyed." 

17. Suit by Hindu reversioner to set aside alienation or 
adoption by widow, — Before the Privy CJouncil decisions in 
V enkatanarayana Filial v. SnbbammaF and Janaki Animal v. 

N arayanaswamy lyer,^ there was a conflict of decisions as to the 
question whether a suit by a reversioner questioning an alienation or 
an adoption by a Hindu widow was a representative suit on behalf of 
the entire reversionary body or not. One view was that such a suit 
was a representative one.^ The other view was that it was not a 

9. (’22) 9 AIR 1922 Bom 319 (320) : 46 Bom 535 : 64 IC 972 (DB), liai Keval v. 

Madhu Kala, (Suit brought three years after attaining majority of elder brother 
but within three years of attaining majority by younger brother not barred.) 

(*93) 16 Mad 436 (439) : 3 Mad L Jour 216 (DB), Vignesivara v. Bappayyn. 

(’09) 1 Ind Gas 530 (532) (Cal), Diirsan Singh v. Durbejoy Singh, 

10. (’35) 22 AIR 1935 Mad 431 (432) : 156 Ind Cas 83, Udayamuthier v. Shun^ 
mugam Chettiar, 

11. (’16) 3 AIR 1916 All 356 (357) : 33 Ind Gas 913 : 38 All 126 (DB), J.achvii 
Narain Pershad v. Kishan Kishorechand. (I’ll) 33 All 654 (DB), Tiilshi Ram 
V, Babu, distinguished.) 

Section 6 — Note 17 

1. (’15) 2 AIR 1915 P C 124 (125. 126) : 38 Mad 406 : 42 Ind App 125 : 29 Ind 
Cas 298 (PC). 

2. (’16) 3 AIR 1916 P C 117 (118) : 39 Mad 634 : 43 Ind App 207 : 37 Ind Cixs 
161 (l^C). 

3. (’90) 14 Bom 512 (515) (DB), Chhaganram v. Bai Motigaiu i, (Sale of property 
in execution of detjree against widow — Suit by reversioner for declaration that 
sale does nob affect reversionary interest -Cause of action is common to all 
reversioners.) 

(’01) 24 ilad 405 (407), Aiyadorai v. SoZai Ammal. (Suit to set aside adoption.) 

(’02) 4 Bom L R 893(903), J amnabai v. Dharsey Takersey, (Do.) 

(’81) 1881 All W N 83 (83), Gopi Nath v. Sri Narain. (Do.) 

[See (’75) 23 Suth W R 285 (286) : 15 Beng L R 9 (Note) (DB), Siddessur Dutt 
V. Sham Chand Nundun. (Suit to set aside adoption.) 

(’06) 29 Mad 390 (411): 1 Mad L Tim 183 : 16 Ma'd' L Jour 307 (FB), Chiruvolu 
Puimamma v. Chiruvolu Perrazu, (It was held in this case that in view of 
certain dicta of the Privy Council, the presumptive reversioner cannot be held 
to represent the remote reversioner in suits relating to alienations by qualified 
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1 €^l')iGsentafcive on© and that th© decision in a suit by on© reversioner 
did not bind th© other reversioners.^ According to this view, each 
reversioner in such cases has an independent cause of action and 
consequently an independent starting point of limitation from the 
moment of his becoming entitled to sue.^ The above Privy Council cases 
clearly established that a suit by a reversioner in such circumstances 
was a representative suit based on the scityig cause of actiott with 
reference to all the reversioners. After this, the question again came 
up before a Full Bench of the Madras High Court in Varamma v. 
Gopaladasayya^ with reference to the point of limitation. It was 
decided by the Full Bench that the effect of the said Privy Council 
decisions was that even with I'eference to the question of limitation, 
the reversioner entitled to sue at the time of the alienation or adoption 
must be held to represent the entire reversionary estate. Hence, there 
is only one starting point of limitation in the case of all I'eversioners 
and not a fresh start of limitation as each successive reversioner 
becomes entitled to sue.^ The representative character of a suit by 

owners, but in suits to set aside an adoption the presumptive reversioner ought, 
on pi’inciple, to be held to represent the remote reversioner — It was further 
held that an unauthorized alienation gives rise to a cause of action for a 
declaratory suit from the date of the alienation to all the reversioners.)] 

\^See also (’73) 10 Bom H C R 351 (352) (DB), Shxkaji v. Jagannath. (Distant 
reversioner can sue when nearer one has waived his rights.)] 

4. (’04) 27 Mad 588 (590), Sakyahani Ingle Rao Sahib v. Bhavani Bozi Sahib. 
(Overruled in A I R 1915 PC 124 : 38 Mad 406 : 42 Ind App 125 (PC), 

V enkatanarayana v. S^ihhammaL) 

(’99) 22 All 33 (46, 47) : 1899 All W N 159 (FB), Bhagwanta v, Sukhi, 

(’05) 32 Cal 62 (71) : 9 Cal W N 25 (DB), Abinash Chandra Mazumdar v, Hari 
Nath Shaha, (28 Mad 57 relied on.) 

(’05) 2 Cal L Jour 87 (95) : 9 Cal W N 795, Hareh Chand v. Bejoy Chand. 

(’02) 4 Bom L R 140 (145) (DB), Manjunath v. Kaveribai. 

(’69) 11 Suth W R 468 (472) : 3 Beng L R (AC) 145 (DB), Tarinee Churn v. 
Saroda Soonduree. 

(’17) 4 AIR 1917 Mad 30 (34) ; 38 Ind Cas 270 (DB), Venkatarow v. Tulja Ram. 

(Overruled in AIR 1919 Mad 911 (FB), Varavima v. Gopaladasayya.) 

(’15) 2 AIR 1915 Mad 800 (802, 803) : 20 I. C. 625 : 38 Mad 396 (DB), Narayana 
Iyer v, Rama Iyer. (Do.) 

(’12) 16 Ind Gas 839 (842) : 36 IMad 570 (DB), Veerayya v. Ganauuna. (Do,) 

(’05) 28 Mad 57 (60, 61): 14 Mad L Jour 209 (DB), GoviJida v. Thayammal. (Do.) 

5. See cases cited in foot note (4). 

6. (’19) 6 AIR 1919 Mad 9ll (917, 920, 921) (FB), Varajyima v. Gopaladasayya. 
(Overruling 28 ^lad 57 (DB); Goviyida v. Thayammal; 16 Ind Cas 839 : 36 Mad 
570 (DB), Gazzala Veerayya v. Gazzala Gayiamma ; AIR 1915 Mad 800 (DB), 
I^arayana v. Rama and (’17) AIR 1917 Mad 30 (DB), Venkata Row v, Tulja- 
ram.) 

7. (’41) 28 AIR 1941 Bom 197 (198), Annu Bajaba v. Dadu Tukaram, (Where 
the right of a prior adopted son to set aside alienation made by his widow 
mother is barred, no further right to sue accrues to a subsequently adopted son.) 

(’19) 6 AIR 1919 Mad 911 (917, 920, 921) : 41 Mad 659 ; 46 Ind Cas 202 (FB). 

V arainma v. Goj)aladasayya. (Failure of declaratory suit in widow’s lifetime 
by reversioner precludes suit for possession by actual reversioner after widow’s 
death.) 

(’25) 12 AIR 1925 Mad 86 (86, 87) ; 83 Ind Cas 140 (DB), Hussain v. Venkata. 

(’27) 14 AIR 1927 Mad 216 (217) : 99 I. C. 668, H eelakantamier v. Chinnu 
Ammal, 
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the reversioner in such circumstances has again been affirmed by a Section 6 
Full Bench of the Allahabad High Court.® But the High Courts of Notes 17-18 
Calcutta^ and Patna^® and the Lahore High Court“ have held that the 
bar of limitation against one reversioner does not affect the rights of 
other reversioners. It is submitted that such a view cannot be sup- 
ported in view of the clear pronouncements of the Privy Council 
already referred to. See also Article 120 Note 34 and Article 125 Note 7. 

From the above, it is clear that where at the time of the alienation 
or adoption by a Hindu widow, there is a reversioner competent to 
sue and limitation begins to run against him, a reversioner who 
subsequently becomes entitled to sue does not get a fresh starting point 
of limitation and hence, he is entitled to the benefit of this section by 
reason of any disability of his at the time of his becoming entitled to sue.^^ 

Suppose that at the time of the alienation by a widow, there are 
two persons A and B, who are reversioners of the same decree and 
constitute the next reversioners. Suppose A is a minor and B is an 
adult at the time. The right of action arises simultaneously in favour 
of both A and B. As has been said, the cause of action of both is the 
same, so that they may be said to be “jointly entitled” to sue within 
the meaning of S. 7. As to whether A will be entitled to sue at any 
time within three years of his attaining majority, see Notes to section 7. 

18. Suit by reversioner under Punjab Customary Law 
to set aside alienation of ancestral property by collateral, — 

The right of a reversioner under Punjab Customary Law to challenge 
the alienation of ancestral property by a collateral is based on a cause 

(’25) 12 AIR 1925 Lab 654 (655, 656): 6 Lab 405: 90 lad Gas 1022 (DB), Chiragh 
Din V. Abdullah. ( (*99) 22 All 33 (FB), Bhagioanta v. SuJchi, dissented.) 

(’07) 1907 Pun Be No. 22 : 1907 Pun W R No. 89 : 1903 Pun L R No. 27, Cwra 

T. Ghulam. (After barn reversioner.) 

Bee also cases cited in foot-note (3). 

8. (’22) 9 AIR 1922 All 301 (308, 309) : 44 AH 19 : 64 1. C. 248 (FB), Kesho 
Pershad v. Shiva Pershad. (Decree against one reversioner binds other rever- 
sioners.) 

9. (’24) 11 AIR 1924 Cal 481 (482) : 51 Cal 101 ; 81 Ind Cas 522 (DB), Das Rayn 
Choudhury v. Tiriha Nath. (Suit under Art. 120.) 

10 . (’35) 22 AIR 1935 Pat 256 (260): 155 Ind Cas 244 (DB), Sital Raut v. Adalat 
RatU. (Suit under Art. 120.) 

U. (’44) 31 AIR 1944 Lab 409 (413) : I L R (1945) Lab 231 : 216 Ind Cas 10 
(FB), Ilahi Bakhsh v. Umar Bakhsh. (AIR 1933 Lab 524 (527) (DB), Gajindar 

V. Balwant, overruled. Note: — Cases of the Lahore High Court cited under 
foot note (7) must be considered no longer good law in view of this Full Bench 
decision) 

(*32) 19 AIR 1932 Lab 39 (40) : 132 Ind Cas 665 (DB), Wali Chand v. Punjab 
Singh. (The reasoning was that valid discharge under S. 7 could not be given by 
those who were not under disability.) 

[See also (’34) 21 AIR 1934 Lab 968 (969) : 154 Ind Cas 675 (DB), Hari Ram 
V, Sali. (Reversioner and bis minor sons alive — Reversioner’s right to set aside 
adoption being barred does not bar son’s right.)] 

12 . See cases cited in foot-note (7). 
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of action which is common to the entire reversionary body. In other 
words, each reversioner has not an independent right to sue to set 
aside such alienation. Hence, if limitation begins to run against a 
reversioner who is competent to sue at the time of the alienation, 
it begins to run as against the entire reversionary body and any 
reversioner who may subsequently become entitled to question the 
alienation will not have a fresh start of limitation from the time of 
his becoming so entitled. Thus, a reversioner born subsequent to the 
alienation does not get a fresh starting point of limitation.^ Hence, 
the benefit of this section cannot be claimed by any reversioner not 
competent to sue at the time when limitation originally starts to run. 
In the undermentioned cases^ it was held that though the. after-born 
re\ ersioner cannot claim the benefit of this section in his own right, 
still he cannot be deprived of the extended period claimable by the 
minoi reveisioner in existence at the time of alienation. As has been 
seen in Note 16 this view does not seem to be correct. 

Hut, where the 7iext reversioner is under a disability such as 
minority at the time of the alienation, he is entitled to the benefit of 
this section, notv/ithstanding the presence of remote reversioners who 
are under no such disability, but who do not sue to set aside the 
alienation. The reason is that the remote reversioners cannot have 
sued in the presence of the nearer reversioner and the principle that 
the failure of one reversioner to sue within limitation bars all the 
other reversioners applies only where the former was competent to sue.^ 

Section 6 — Note 18 

1. (’49) 36 AIB 1949 Lah 88 (91) : Pak L H (1948) Lah 181 (FB), Rana v. Uohd, 
Afzal Khayi. (Per Division Bench.) 

( 20) 7 AIR 1920 Lah 39 (40) : 1 Lah 558 : 59 Ind Gas 678 (DB), Liachman Das 
V. Sundar Das, 

( 34) 21 AIR 1934 Lah 290 (291) : 154 I. G. 592, Arjan Singh v. ^Varya'^}l 
Siyigh. 

(’20) 7 AIR 1920 Lah 220 (220) : 54 I. C. 838 (DB), Miran Dxtta v. Biliari Lai, 
(’25) 12 AIR 1925 Lah 24 (25) : 5 Lah 389 : 82 Ind Gas 626 (DB), Dad v. Lai, 

(’ll) 10 Ind Gas 725 (726, 727) (Lah), Bhana Ram v. Hakim Shigh. 

('12') 14 Ind Gas 60 (61) (Lah), Kehar Singh v. Hazara Singh. 

(’07) 1907 Pun W R No. 2i, page 45, Mohan Singh v. Dewa Si igh. 

(’27) 14 AIR 1927 Lah 97 (97) : 97 I. C. 435 : S Lah. 19 (DB), Shahamad v. 
Salabat, 

(’07) 1907 Pun Re Xo. lOS : 1907 Pun W R Xo. 196, Inayat Khan v. Shahu. 

(’37) 24 AIR 1937 Lah 420 (424, 425) : I L R (1937) Lah 395 : 172 Ind Gas 341 
(LB), Gohind V. Ram Lai, 

ISee (’15) 2 AIR 1915 Lab 169 (170) : 29 Ind Gas 761 (DB), Chanda Singh v. 
Mukand Singh,~\ 

[But see (’33) 20 AIR 1933 Lah S66 (867) : 147 Ind Gas 399, Khushi Ram v. 
Hand Lal.'\ 

2. (’38) 25 AIR 1933 Lah 1 (3) : I L R (1937) Lah 769 : 175 Ind Gas 824 (DB), 
Harnam Singh v. Aziz. 

(’37) 24 AIR 1937 Lah 420 (425) : I L R (1937) Lah 395 : 172 Ind Gas 341 (DB), 
Gohiyid v. Ram Lai. 

3. (’37) 24 AIR 1937 Lah 653 (655): 172 Ind Gas 218 (DB). JaH Khnbi v. Mata, 
(Reversing AIR 1937 Lah 485, Mata v. Jati\ AIR 1933 Lah 524 (DB), 
Gajindar v. Bahvant, dissented.) 
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19. Suit by reversioner or adopted son succeeding to 
an estate after a Hindu widow. — It is now established that for 
purposes of limitation the Hindu widow does not represent the estate 
so as to bind the revei-sioners. Hence, where adverse ix^ssession 
commences against a widow during her lifetime and a reversioner 
succeeds to the estate thereafter, the reversioner has an independent 
cause of action to sue for possession and such cause of action accrues 
to the reversioner on his succeeding to the estate on the widow’s 
death.^ Similarly, where a widow adopts a son and the latter succeeds 
to the estate he gets a fresh start of limitation from the date of his 
adoption even in regard to matters that have arisen before the 
adoption.^ The contrary view, viz., that the reversioner or the adopted 
son is bound by the limitation that has run against the widow^ is no 
longer law. Hence, if the reversioner or the adopted son is a minor 
or is under any other disability referred to in this section at the time 
of his succeeding to the estate, he will be entitled to the benefit of 
this section.* 

Section 6 — Note 19 

1. (’99) 23 Bom 725 (736) ; 26 Ind App 71 ; 1 Bom L R 607 : 3 Cal W N 621 
7 Sar 543 (PC), Ru7ichordas Vandravandas v. Parvattbai, 

(■29) 16 AIR 1929 P C 166 (170) ; 51 All 439 : 56 Ind App 267 : 117 Iiid Cas 498 
(PC). Mt. Jaggohai v. Vtsavalal, (Provided there is no decree against widow in 
her life time depriving reversioner’s right.) 

(’28) 15 AIR 1928 All 561 (567) : 112 Ind Cas 801 : 51 All 188- (FB). Bankey Lai 
V. Raghunath, (Boys, J. — The question whether adverse possession against 
widow bars reversioners must be decided as in case of decree on facts of parti- 
cular case.) 

(■92) 14 All 156 (159) : 1892 All W N" 22 (FB). Ram KaH v. Kedar Nath. 

(’83) 9 Cal 934 (937) : 13 Cal L R 372 (FB), Srinath Kur v. Prosunno Kumar. 
See also Article 141 Note 13. 

2. (’95) 19 Bom 809 (815, 816) (DB), 'Moro Narayaa Joshi v, Balaji Raghiinalh. 
(His rights come into existence from the moment of his adoption.) 

(’15) 2 AIR 1915 Mad 539 (540, 541) : 25 Ind Cas 692 (DB), Kancharla Y ffikata- 
ratnam v, Kogautu Venicataramiah. (It is unjustifiable to pltvce an adopted sou 
in worse position than that of reversioner.) 

(’05) 2 Cal L Jour 87 (95) : 9 Cal W N 795 (DB), Harek Chand v. Be joy Chand. 
(1900) 2 Bom L R 411 (414) (DB). Hari v. Wama^i. 

3. (’66) 7 Suth W R 134 (135), Oobiad Cjomar Choudhry v. Huro CJiunder 

Chowdhfy. (The reasoning was that there is only one cause of action to the 
family on date of dispossession.) • 

(’09) 1 Ind Cas 49 (50) : 36 Cal 394 (DB), Girindra Mohan Roy v. Bocha Das. 
(Suit to recover instalments due under instalment bond.) 

(’35) 22 AIR 1935 Bom 420 (421) : 159 Ind Cas 272, Mariyayya Sidramaytja v. 
Chanvirangouda. (In this case, it was assumed that an adopted son suing for 
arrears of rent accumulated prior to adoption sues on the same cause of action 
as would have applied to the widow and it was held that the suit was time- 
barred. The assumption is not correct. In such cases, the cause of action will 
not pass to the adopted son at all, the right to the rent being the widow’s 
personal right. The suit is liable to be dismissed on the ground that the adopted 
son cannot sue for the rent, at any rate, during the widow’s life-time.) 

4. (’79) 4 Oal 523 (526) : 3 Oal L R 391 (DB). Prosonna Nath Roy Chowdry v. 
Afzolonnessa Begum. 

(’05) 9 Cal W N 795 (801, 802) : 2 Cal L Jour 87 (DB), Harek Chand Bobu v. 
Bejoy Chand Mdhatab. 


Section 6 
Note 19 
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Notes 19-20 


I 


fK 1 f n possession had commenced in the lifetime of 

the last full owner, the reversioner or adopted son succeeding to the 

estate will not have a fresh cause of action but will be bound by the 

limitation that has run before he succeeds to the estate.® The reason 

IS that in such cases the cause of action accrues in favour of the last 

full owner from whom it is derived by the reversioner or adopted son. 

20. Applicability of the section to periods fixed by 
special or local Acts. _ This section is one of the sections as to 
which It IS provided in s. 29, sub-s. (2), cl. (b) that they will not apply 
to the determination of the period of limitation prescribed for a suit 
oi other proceeding by any special or local law. The language of this 
section also shows that it only applies to cases in which a period of 
limitation is laid down in the first schedule to this Act.^ Hence it 
does not apply to cases where a period of limitation is provided for by 
any special or local law.- It will, however , apply where the special or 

5. (’22) 9 AIR 1922 Mad 12 (15. 16) : 45 Mad 361 : 70 Ind Cas 678 (DB), Seeta- 
ramaraju v. Subbaraju, ' ' 

1921 Mad 272 (276) : 44 Mad 951 ; 68 Ind Cas 731, Narayanasamv 
Naicker v. Per^asamy Oddyar. (Article 141 does not cover cases wLre cause 
of action includes something more beyond death of female ) 

[S.c (’23) 10 AIR 1923 Lah 103 (106, 107) : 63 Ind Cas 177, Chanan Singh v. 
Sahg Ram. (Unless defendant shows that cause of action arose in lifetinie of 
last male owner suit by reversioner will be governed by Art. 141 )1 

''Moi/er Sandyal v. Ram Narain 

Moxter. (Submitted not correct.)] 

See also Section 9 Note 10 and Article 141 Note 14. 


Section 6 — . Note 20 

Cas 306 (307) (Oudh) (DB), Khanjan Singh v. Bhikan Singh. 
(Section will apply to the two years* period under S. 31 of the Limitation Act 
only If It can be treated as an amendment of Art. 132 of the first schedule.) 

2 (’41) 28 AIR 1941 Mad 693 (694) : 200 Ind Cas 38 (DB), Krishna v. Peda 

batya77i. (Jladras Hereditary Village Offices Act (III of 1895), S. 14 (1)). 

(’74) 1 Ind App 167 (176) : 13 Beng L R 292 : 21 Suth W R 318 : 3 Sar 363 (PC) 

Mohummud Buhadoor Khan v, The Collector of Bareillay. (Clause 20 of Act 
IX of 1859.) 

(’02) 29 Gal 813 (822) (DB), Akhoy Kumar v. Bejoy Chand Mohatap. (Section 167 
of the Benal Tenancy Act.) 

(’14) 1 AIR 1914 Lah 85 (86) : 1914 Pun Re No. 64 : 25 Ind Cas 448 (DB), Secre- 
tary of State V. Hakim, (Section 18 of the Land Acquisition Act.) 

( 15) 2 AIR 1915 Cal 541 (543) : 28 Ind Cas 241 (DB), Shankar Prosad Jha v. 
Babu Lai Jha. (Sonthal Parganas Regulation, III of 1872.) 

( 18) 5 AIR 1918 Nag 247 (247) : 46 Ind Cas 879, Balkrishna Laxman v, Bala. 
(Section 60, sub-section 4 (1) of the C. P. Land Revenue Act.) 

(’95) 18 Mad 99 (103) (F B), Veeramma v. Abbiah, (Section 77, Registration Act.) 

(*90) 17 Cal 263 (267) (DB), Girja Nath Boy Bahadur y, Patani Bibee. (Section 29 
of the Bengal Act, VIII of 1869.) 

( 97) 1897 Pun Re No. 69, J an v, Ala Baksh. (Section 40 (2) of Punjab Courts 
Act, 1884.) 

(’09) 4 Ind Cas 70 (71) (Cal), Panch Koufi Ghosh v. Pran Gopal. (Section 33, 
Bengal Revenue Sale Law, Act XI of 1859.) 

( 661 5 Suth W R Act X Rule 41 (41, 42) (DB), Dinonath Pandey v. Raghoonath ■ 
Pandey, (Bengal Act X of 1859.) 

[But see (23) 10 AIR 1923 Nag 164 (166); 71 I. C. 140, Shankargir v. Chinnuji, 
(Submitted not correct.)] 
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local law itself provides that it should apply to any period of limita- Section 6 
tion prescribed by such special or local law.® See also s. 29 Note 6. Notes 20-21 

The Civil Procedure Code has been held to be not a special or 
local law,^ and hence the prohibition contained in S. 29, sub-s. (2), cl. (b) 
above referred to will not apply to periods of limitation fixed by the 
Civil Procedure Code. But, in view of the express language of this 
section which makes it applicable only to cases in which a period of 
limitation has been fixed by the first schedule to this Act, this section 
will not apply to such periods.® 

As regards the question whether minority or other disability can 
confer an exemption from the law of limitation on general principles 
of equity, even in the absence of express provisions granting such 
exemption, the point was raised before the Privy Council in Mohiivi- 
mud Buhadoor Khan v. The Collector of Bareilhjf Their Lordships 
rejected the contention that exemption could be pleaded in such cases 
and in doing so, observed as follows : 

“Their Lordships however think it is impossible that any Court can add to 
the statute that which the Legislature has not done Where such enlarge- 

ments have been intended, they are found in the Acts containing the limitation, 
as in the general Act. This Act^ contains no such saving, and their Lordships 
would be legislating and not interpreting the statute if they were to introduce it.” 

It is submitted that the view of the Bombay High Court® that 
minority affords a general ground of exemption from the law of 
limitation apart from the statute is therefore open to question in the 
light of the above pronouncement of the Privy Council. 

21. Applicability of the section to period of twelve 
years fixed by Section 48, Civil Procedure Code. — It will 
follow from what has been stated in Note 20, that the minority or 

3. (’26) 13 AIR 1926 Nag 236 (237) : 91 I. C. 563, Madho Rao Ghatate v. Balaji 
Narayan. (Under the provisions of S. 160 of the 0. P. Land Revenue Act, S. 6 
of the Limitation Act applies to a suit for the recovery of a share of proprietary 
profits by a minor plaintiff.) 

(’94) 9~G P L R 1 (2), Daola v. Chitoo. (Section 81, C. P. Tenancy Act.) 

(’08) 11 Oudh Gas 118 tll9) (DB), Giir Pershad v. GoJcaran NaCh. (Section 129, 

Oudh Rent Act.) 

(’29) 16 AIR 1929 Lah 819 (819, 820): 125 Ind Gas 178, Sultan Bakhshv. Painda 
Khan. (Punjab Limitation (Gustom) Act, I of 1920.) 

(’26) 13 AIR 1926 Lah 188 (189) : 92 I. G. 294, Md. Ghaus v. Md. AH Shah. (Do.) 

[^See alsi (’14) 1 AIR 1914 Lah 87 (88); 22 Ind Gas 637, Natha Singh v. Kishen 
Singh. (The Punjab Limitation (Ancestral Land Alienation) Act of 1900.)] 

4. (’12) 16 Ind Gas 149 (151) : 34 All 496, Dropadi v. Hira Lai. 

[See also (*75) 1 Gal 226 (242) : 3 Ind App 7 : 25 Suth W R 285 : 3 Sar 573 : 3 
Suther 236 (P G), Phoolbas Koonwur v. Lalla Jogeshur.'] 

For a fuller discussion of the subject, see Section 29 Note 6, 

5. (’09) 1 Ind Gas 178 (179) : 5 Nag L R 1, Hirasa v. Jodhraj. (Section does not 
apply to period of thirty days fixed by O. 21, R. 92 of the G. P. G., as the period 
is fixed by the Gode and not this Act — It is also doubtful whether the period of 
thirty days mentioned in O. 21, R, 92 is a period of limitation at all.) 

6. (’74) 1 Ind App 167 (176): 13 Beng L R 292; 21 Suth W R 318: 3 Sar 363 (PG). 

7. Section 20 of Act IX of 1859. 

8. (’92) 16 Bom 536 (637), Moro Sadashiv v. Visaji Baghunaih, * 

I 
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otliei disability of the decree-holder will not be a ground for extendine 
the 1 enod of twelve years fixed by s. 48, Civil Procedure Code. Therf 
IS, hm^e^er, a conflict of decisions on this point. On the one hand it 
beenjield by the High Courts of Allahabad,^ Calcutta.^- Madras, ^ 

ti and Patna and Lahore^ that such period cannot be extended 

on t ie above ground. On the other hand, the Bombay High Court* 

has held that the period can be extended under such circumstances. 

The fonncn- view is based on the fact that the language of the section 

sho^^s hat It only applies to periods of limitation prescribed by the 

ist schedule of this Act. The Bombay High Court also agrees that 

this section does not in terms apply to the period of twelve years 

under s. 48, Civil Procedure Code; but holds that on general principles, 

minoritj is a ground for exemption from limitation. The view of the 

Bombay High Court is open to question in view of the Privy Council 

decision in Mohummud Buliadoor v. The Collector or Bareilhj ** 
(see Note 20.) 

But in the Madras High Court itself, in the undermentioned 
case, Sadasiva Iyer, J. following the decision of the Privy Council in 

Section 6 — Note 21 
1 en art v. Cnatarpal Man Tetcarx, 

^ V 1938Cal 25 (30) : I L R (1937) 2 Cal 373 : 17G Iiid Gas 212 (DB), 

Aartic Ctiandra V. Bata Krishna Boy. 

Cas 586 (587) : 37 Mad 186 (DB), 

Bebcla l.amana Beddt v. Bebala Babn Reddi 

[S.. also (-29) 16 AIR 1929 Mad 394 (396): 119 Ind Cos 39 (DB). Mannar swamv 

Iyer v. Bamasamy Natchen. (As regards S. 48, C. P. C., the question of minoritV 
IS wholly irrelevant.)] 

2a. (’39) 20 AIR 1939 Nag 245 (247) : I L R (1939) Nag 559 : 184 Ind Gas 72 (DB) 

1 adara: Wasndeorao v. Govindrao Bamji. * 

2b. (’41) 28 AIR 1941 Pat 45 (47, 48) : 20 Pat 1 ; 190 Ind Gas 3G9 (DB) Mt 
Zalihhan Bibi v. Kama Branad, (Section 48, C. P, C., overrides Ss. 6 and 
Limitation Act and not vice versa.) 

3. (’44) 31 AIR 1944 Lah 68 (68) : I L R (1945) Lab 448 : 212 Ind Gas 228 (DB), 

ISIatlm Mal Ja\l;aran. (The minor cannot also derive benefit from Art. 182, 

read with S. 6 for Art. 182 only applies in oases not covered by S. 48, Givil 
1*. G.) 

(’44) 31 AIR 1944 Lah 106 (110) ; I L R (1944) Lab 592 : 217 Ind Gas 119 (DB), 
Zaheer-nd-Din v. Amtul Basheed. 

( 44) 46 Pun L R 25 (25, 26) (DB), Ahmad v, Haji Khan. (Further the minor 
cannot derive any benefit from Art. 182 read witli S. 6, for Art. 182 only applies 
in cases not covered by S. 48.) 

(’94) 1894 I^m Re No, 128, Jhandu v. Mohaxi Lai.* 

4. ( 92) 16 Bom 536 (537) (DB), Moro Sadashiv v. Visaji Baghuxiatli. 

('83) 7 Bom 179 (180) (DB), Jagjitan v. Hasan Abi aham. 

(’30) 17 AIR 1930 Bom 508 (509) ; 54 Bom 776 : 128 I. C. 428 (DB), Bamhrishxia 
V. Bamchandra. 

4a. (’74) 1 Ind App 167 (176): 13 Eeng L R 292: 21 Suth W R 318: 3 Sar 363 (PC). 

5. (’15) 2 AIR 1915 Mad 449 (451) : 24 Ind Cas 195, Venlata Perumal Baja v. 
Velayxidha Beddi, 

[See also (1865) 3 Suth W R 8 (9) (DB), Bnx'O Soonduree Chotcdkrain v. Anurid 
Nath Boy Chowdhry, 

(’70) 14 Suth W R 339 (347, 348) (DB), Sudabxirt Pershad y. Lotf AH KhanZ 
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Phoolbas Koonumr v. Lalla Jogeshur^ expressed the view that the 
Civil Procedure Code is not a “special statute" but is a general law of 
procedure and that the provisions of the Limitation Act relating to 
exclusion of time govern also the twelve years' period of limitation 
under section 48, Civil Procedure Code. 

The Privy Council decision referred to above was one bearing on 

5. 11, Limitation Act of 1859, which did not contain any words showing 
that it applied only to cases in which the period of limitation was laid 
down by the Limitation Act itself. Under these circumstances, it was 
held by the Privy Council that the rule as to extension of limitation 
on the ground of minority contained in the above section also applied 
to a period of limitation fixed by the Civil Procedure Code itself. But, 
in view of the language of the present section which shows that it is 
only applicable to periods fixed by the first schedule to this Act, it is 
doubtful whether the principle laid dowm in the above Privy Council 
decision can be applied to the present section. 

22. Period fixed by Court cannot be extended under this 
section. — The section refers to the extension of a period fixed by 
laxu. Hence, it does not apply to a period fixed by the Coxcrt} 

23. Disabilities to which section applies. — Extension of 
limitation can be claimed only on grounds which are expressly provided 
for by the Limitation Act.^ The only grounds on which limitation can 
be served under this section are minority^ lunacy and idiocy of the 
person entitled to sue or make the application for execution.^ Under 
the Act of 1859 (S. 12), married women (in cases to which the English 
law would apply) were included in the definition of persons under 

legal disability within the meaning of that Act. But under the later 
enactments married women are not regarded as persons under legal 
disability for purposes of limitation. 

The fact that the plaintiff is a disqualified proprietor whose estate 
is under the management of the Court of Wards will not save limi- 
tation under this section.^ Similarly, the plaintiff’s absence from the 

6 . (75) 1 Cal 226 (242. 243) (P C) 3 Ind App 7 (PC) 25 Suth W R 285 : 3 Sar 573 : 

3 Suther 236 (PC). 

Section 6 — Note 22 

1, (’84) 1884 Pun Re No, 31, Preina v, Jawahir Dass. 

Section 6 — Note 23 

1. (’26) 13 AIR 1926 Cal 65 (66, 73) : 89 Ind Cas 1000 (DB), Sarat Kamini Dasi 
V. Nagendra Nath Pal. 

( 16) 3 AIR 1916 Cal 164 (165): 28 I. G, 818 (DB), Kuarmani Singha v. Wasif Alt, 
(1864) 1864 Suth W R Gap 290 (291) (DB), Bam Kishore Achraj Chowdhry v. 
Lukhee De'^ee Chowdhrain. " 

2. (’18) 6 AIR 1918 P C 180 (181) : 46 Cal 691 : 50 Ind Cas 202 : 46 Ind App 60 
(PC), Stinidti Rani Kiiar Afani Sitigk v. Naivab Rahadur of Murshidahcid. 

( 16) 3 AIR 1916 Cal 164 (165): 28 I. C. 818 (DB), Kuarmani Singha y . Wasif AH, 
(1864) 1864 Suth W R Gap 290 (291) (DB), Bam Kishore Achraj Choiodhry v. 
Lukhee Dehee Chowdhrain, 

3. (’46) 33 AIR 1946 Pat 154 (157) : 226 Ind Cas 97 (DB), Kamakshya Naram 
Singh v. Bhuramull, 

3.Lim.l8, 


Section 6 
Notes 21-23 
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Notes 23-24 




country, or the fact that there has been a dispute or litigation as to 
his title to the right in virtue of which the suit is brought does nob 
entitle him to an extended period of limitation under this section.® 

Ignorance of the accrual of the cause of action would, if brought 
about by the fraud of the defendant, entitle the plaintiff to an 
extension of limitation under s. 18. But in the absence of such fraud, 
such ignorance is no ground for extending limitation.® 

24. Minor. — Section 3 of the Limitation Act of 1871 defined a 
minor as a person who has not completed his age of eighteen years.” 

This definition applied to every person, whatever his domicile might 
have been.^ 


The Acts of 1877 and 1908 omitted this definition. Under these 

Acts, the question as to when a person attains majority is governed 

by the provisions of the Majority Act of 1875. Under this Act, the 

age of majority is attained by a person ordinarily in all cases on his 

completing the eighteenth year. There are two exceptions to this 
rule — 

(l) Where a guardian has been appointed for the person or property 
of a minor or the Court of Wards has assumed superintendence 
over the property of a minor, he will be deemed to have attained 
his age of majority on completing the age of twenty-one years. 
Hence, in such cases, the person under disability is entitled to 
have the fresh period of limitation under this section calculated 


(’18) 5 AIR 1918 P 0 180 (181) : 46 Cal 694 : 50 Ind Gas 202 : 46 Ind App 60 
(PC), Srimati Rani Kuar Manx Singh v. Nawah Bahadur of Murshidabad. 
(’31) 18 AIR 1931 Oudh 177 (225) : 136 Ind Cas 642, Mahomed Azim Khan v. 
Mohamed Saadat Ali Khan. 

(’16) 3 AIR 1916 Cal 164 (165): 28 I, C. 818 (DB), Kuarmoni Singha v. Wasif 
Ali. 

(’17) 4 AIR 1917 Cal 745 (746) : 34 I, C. 86 (DB), XJmakanta Sen Chowdlmry v. 
Hira Lai Roy. (This was a ease under the Bengal Court of Wards Act, IX of 1879.) 

4. (1864) 2 Mad H G R 113 (113) (DB), Venkatasuhba Pattar v. Giri Amxnal, 
(Voluntary absence abroad.) 

(’68) 10 Suth W R 253 (253) : 1 Beng L R(SN) 25 (DB), Domun v. Shubal Koolall. 
(Involuntary absence due to transportation.) 

5. (’69) 12 Suth W R P C 6 (20, 21) : 12 Moo Ind App 275 : 2 Beng L R P C 111: 
2 Suther 222 : 2 Sar 429 (PC), Rajah Saheb Perhlad Sein v. Baboo Buihoo 
Singh. (Pendency of appeal to Privy Council does not put party, who subject to 
the appeal is the owner of an estate, under a legal disability for bringing suit in 
that character against third parties.) 

(’66) 5 Suth W R 295 (296) l'D'B)^Mudhun MokunTewaree-v. NundKishore Doss, 
(Adopted son, after he attains majority, is under no legal ‘disability* although his 
title as adopted son may be disputed and has not been finally established.) 

(’66) 5 Suth W R 32 (33), Kishen Mohan Koond v. MudhunMohun Tewaree. (Do.) 

6. (’69) 1869 Pun Re No. 29, Mt. Maeea Dajee v. Suhh Dyal. 

(’73) 19 Suth W R 269 (270) (DB), Reaz Ali Khan v. Government of India, 
(Ignorance due to absence from country.) 

(’70) 2 N W PHGR173 (175), Mahomed Muszehood-deen v, Clara Jane Museeh- 
ood-deen. (Ignorance of defendant’s residence is not a ground of exemption.) 

Section 6 — Note 24 

1. (*79) 5 Gal L R 643 (644) (FB), Rainey v. Hobo Coomar Modkerji, 
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from the date on which he commences his twenty. second year.^ Section 6 
(Section 3, Majority Act.) Notes 24-25 

(2) In regard to the capacity to act in matters of marriage, dower, 
divorce and adoption, the provisions of the Act do not apply 
(S. 2, Majority Act). Thus, it has been held that a Farsi woman 
suing for divorce must be deemed to be “acting" in the matter 
of divorce and hence is not governed by the Majority Act : so 
that she is entitled under the Farsi I\[arriage and Divorce Act 
of 1865, to be deemed to be a minor till the completion of her 
twenty-first year.^ 

The ago of a persem must be calculated from the date of his hirtJi 
and not from the date of his conception} (see s. 4 , Majority Act.) 

25. Section, whether applies to child in womb. Can a 

child who is in the womb at the time from which limitation is to be 
reckoned be regarded as being under the disability of minority at such 
time within the meaning of this section ? On this question, there is a 
conflict of decisions. On the one hand, it has been lield by the Madras^ 
and Bombay^® High Clourts that such a person sliould bo held to be 
entitled to sue or apply for execution at the time from which limita- 
tion is to be computed and that he should be regarded as being under 
the disability of minority at such time. According to these Courts, 
though for purposes of determining when a p.crson attains majority tlie 
age of the person must be calculated from the birth of tlie person, yet, 
there is nothing to preclude his being treated as a person in existence 

2. ( 0/) 31 Bom 80 (85) : 8 Bom L K 897 fOB), Sldvram Kondo Knlharni v. 

Krishnahai. (Where a person obtains an order for a certificate of guardianship 
under the provisions of Act XX of 1864, the minor is deemed to have attained his 
majority when he shall have completed his age of twenty- one years by virtue of S 3. 

Indian Majority Act (IX of 1875) — It is not necessary for the purposes of the sec- 
tion that any formal certificate of guardianship in pursuance of such order .should 
actually be obtained.) 

(’90) lY Cal 347 (360) : 10 Ind App 195 (202) : 5 Sar 463 (PC), :<[ungniram v. 

Gursahai Nund. 

(’06) 10 Oudh Cas 247 (250, 251) (DB), MauM Saiyad Ahmad v. Manlvi Saiyad 
Muhammad. 

( 07) 10 Oudh Cas 1 (4) (DB), Saidh Gopal v. Mohammad Nan 7 \ 

( 89) 13 Bom 285 (289), Yeknaih v. Warubai. 

[See (’27) 14 AIR 1927 Mad 36 (37) : 49 Mad 809 : 99 Ind Cas 213 (FB), In the 
matter of Venkatesa Perumal. (Order appointing guardian made dependent on 
prior furnishing of security — Security not furnished — There is no order of 
appointment of guardian - Minor attains majority on completing 18 years )] 

3. {’98) 22 Bom 430 (435, 436) (DB), Bai Shirinbai v. Khurskedji Nasarvanji. 

( 94) 18 Bom 366 (367), Sorabji Carvasji v, Buchoobai. 

4 (’35) 22 AIR 1935 Mad 839 (841, 842) : 58 Mad 886: 159 Ind Cas 1 (FB), Ran- 
ganatha Reddi v. Ramasicami Miidali. (AIR 1929 Lah 254 : 10 Lah 713 (DB) 

Af«/ia?nmad v. Ahmad dissented from.) ' 

Section 6 — Note 25 

I. (’35) 22 AIR 1935 Mad 839 (841, 842):58 Mad 886:159 Ind Cas 1 (FB), Ranga- 

naiha Reddi v. Ramastvami Mudali. (Overruling AIR 1931 Mad 456, Venkata- 
rama v. Mirthinjaya.) 

la, ('48) 35 AIR 1948 Bom 150 (152) : ILR (1947) Bom 750 (DB). Basavya v 
BasUftgayya. 
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Section 6 
Notes 25-29 


26. Whether minority negatives knowledge Where the 

starting point of limitation depends on the Icnowledge of the plaintiff, 
the minority of the plaintiff does not in itself negative such knowledge.^ 

26a, ^A^hether there can be adverse possession against 
a minor or other person under disability — See Note 24 under 

Articles 142 and 144. 

27. ‘^Insane.*’ — The word “insane" means “mad."^ A state of 
mental weakness on account of injuries sustained is not insanity within 
the meaning of this section.^ 

28. “Idiot.” — An idiot is a person so deficient in mind as to be 
permanently incapable of rational conduct.^ 

Hence, it is apprehended that where the person entitled to sue or 
apply for execution is an idiot at the commencement of limitation, 
there is no question of the cessation of his disability. In such cases, it 
is conceived that els. 3 and 4 of the section i)roviding for cases where 
the person under disability dies during the continuance of the disabi- 
lity will come into play. 

29. Onus of proof and evidence as to disability. — 

Section 3 provides that subject to the provisions of Ss. 4 to 25, every 
suit or other proceeding instituted after the period prescribed in the 
first schedule should be dismissed. This shows that the provisions of 

2. (’39) 2G AIR 1939 Lab 290 (292): 183 Ind Gas 451 (DB), Firm Chtini Lal-Eali 
Ram V. Altaf-ul Rahman, (Person being in mother’s womb on date of alienation 
of ancestral property cannot while challenging alienation claim extension of time 
under Section 6.) 

(’29) 16 AIR 1929 Lah 254 (255, 256) : 10 Lah 713 : 116 lud Oas 545 (DB), 
Mahomed Khan\. Ahmad Khan. 

(’30^ 17 AIR 1930 Lah 394 (396):127 1.C. 10S(J>'B)^Madho Ram v. Dharam Singh, 
(’20) 7 AIR 1920 Lah 220 (220): 54 Ind Gas 838 (DB), Miran Diita v. Bihari Lai. 
(’12) 14 Ind Gas 60 (611 Lah, Keliar Singh v. Hazarana Singh. (28 Mad 57 (DB), 
Govinda v. Thayammal dissented from.) 

Section 6 — Note 26 

1. (’20) 7 AIR 1920 Mad 793 (798, 800) : 52 Ind Gas 725 (DB), Narasimha v. 
Krishna Chandra. 

[See however (’41) 28 AIR 1941 Sind 50 (62) ; I L R (1940) Kar 534 : 194 Ind 
Gas 137, Khemchand Dayaram v. Dayaram Jessomal. (There can be no adverse 
possession against a minor because he is not in a position to know of or resist 
acts of ouster — Note : For a fuller discussion of the question whether there can 
be adverse possession against a minor see Note 24 under Articles 142 and 144.)] 
See also Articles 142 and 144 Note 77. 

Section 6 — Note 27 

1. See Goncise Oxford Dictionary. 

2. (’24) 11 AIR 1924 Bom 290 (292. 294) : 84 Ind Gas 796 (DB), Abdul Muham- 
mad V. Abdulla M, Zulaikhi. 

Section 6 — Note 28 
li See Concise Oxford Dictionary. 


and as a minor from the time of his being a child in his mother’s 
womb. But. a contrary view has been taken by the Lahore High Court 
according to which this section does not apply to a child in the womb* 
See also Article 126 Note 5. 



LEGAL DISABILITY 


277 


Ss. 4 to 25 are in the nature of exceptions to the general rules of Section 6 
limitation contained in the first schedule. It is a general principle Note 29 
that the burden of prc-ving that a case falls within an exception and 
not the general rule, lies on the person who relies on the exception. 

(see Evidence Act, ss. 103, 105 and 106). Hence, where a suit or other 
proceeding is prima facie barred by limitation under the first schedule, 
the burden of proving that by reason of any of the exceptions contained 
in ss. 4 to 25 the suit or proceeding is saved from the bar of limitation 
is on the person who pleads such exception.^ This principle is applicable 
to cases under this section also. Hence, the burden of proving that a 
suit or application for execution is saved from the bar of limitation 
by virtue of the provisions of this section is on the person who relics 
on such provisions.^ 

Further, under O. 7, K. 6, Civil Procedure CJode, when a suit is 
instituted after the expiration of the period prescribed by the law of 
limitation, the plaint must show the ground on which exemption from 
such law is claimed. Hence, where a plaintifT relies on this section as 
saving his suit from the bar of limitation, such fact must be clear from 
the plaint itself.^ But the exemption need not be pleaded expressly 
and in so many words. It is enough if the fact of reliance on the saving 
provisions of this section is somehow apparent on the face of the 
plaint.^ 

As to the kind of evidence requisite to prove age and minority 
under this section, see the undermentioned cases. ^ 

Section 6 — Note 29 

1. See Notes under Section 3. 

2. (’10) 7 Ind Gas 505 (518) (DB), (Lah) Husaina v. Sahib Nur. 

(’24) 11 AIK 1924 Cal 420 (422) : 81 Ind Gas 680 (DB), Prohlad Chandra Chow- 
dhury v. Eamsaran Choivdhury» 

(’30) 17 AIR 1930 Oudh 97 (100) : 121 Ind Gas 277 : 5 Luck 658 (DB), Mehdi Ali 
V. Walayat Husain Khan, 

(’02) 6 Cal W N 601 (612, 613) (DB), Lalla Kanhoo Lai v. ML Manki Bibu 

(’14) 1 AIR 1914 Lah 142 (142, 143) : 23 Ind Gas 462 (DB), Char an jit Sinyh v. 

Bishen Singh. 

(’28) 15 AIR 1928 Lah 763 (764) ; 109 I. C. 331, Jagadish Bam v. Mukand Lai, 

(’13) 18 Ind Gas 391 (392) (DB) (Cal), Banchu Mondal v. Isaf. (Court not bound 
to raise point suo motu.) 

( 23) 10 AIR 1923 Lah 254 (254) : 70 Ind Gas 984, Jagat Singh v. Balaga Siyiqh 
(’23) 10 AIR 1923 Lah 41 (42) : 79 Ind Gas 211, Prem Das v. Sarbaland. 

( 17) 4 AIR 1917 Mad 930 (932, 935) : 33 Ind Gas 969 (DB), Bamanathan Chetty 
V. Murugappa Chetty, 

3. (’13) 18 Ind Gas 391 (392) (DB) (Cal), Panchu Mondul v. Isaf, 

4. (’09) 2 Ind Gas 77 (78) (Cal), Qangadhar Sarkar v. Khaja Abdul Ajij. 

See also Section 3 Note 31. 

5. (’28) 15 AIR 1928 Lah 250 (252. 253) ; 113 Ind Gas 53 (DB), Zinda v. Mt. 

Eoshnai, (Medical evidence is not of much help in determining age.) 

(’07) 29 All 29 (32) : 1 Mad L Tim 429 : 5 Cal L Jour 4 : 11 Cal W N 130 : 17 
Mad L Jour 32 : 9 Bom L R 80 : 34 Ind App 1 (PC), Shah Ara Begam v. Nanhi 
Begam, (In India it is no doubt difficult to prove such facts as the date of birth, 
after a lapse of many years, and it would be unreasonable to require such a 
class of evidence as would justly be demanded in England. But the evidence 
must be such as to carry reasonable conviction to the mind.) 
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Section 6 
Notes 30-31 


30. Suit on behalf of Hindu idol. — A Hindu idol is recog- 

nized as a juridical person capable of holding property, though it is 

only in an ideal sense that property can be held by an idol. But the 

possession and management of dedicated property belong to the shebait 

and this carries with it the right to bring whatever suits are necessary 

for the protection of the property. Every such right of suit is vested 

in the shebait and not in the idol. Hence, where the shebait is a minor 

(or other person under disability) at the time from which the period 

of limitation is to be reckoned, he is entitled to the benefit of this 
section.^ 

As the right to sue for the protection of dedicated property is 
vested in the shebait and not the idol, whatever disability the idol may 
be conceived of as labouring under, will not be the disability of a 
person entitled to site. Hence, this section will not apply to such 
disability. Though, thus, the question as to the disability or otherwise 
of the idol is not material for the ixirposes of this section, it has been 
held that an idol is not a perpetual minor for purposes of limitation.^ 
This only means that a suit in respect of property dedicated to an idol 
is as much subject to the law of limitation as any other suit and that 
no exemption from such law can be claimed on the ground that such 

suit is for the benefit of an idol which is incapable of looking after its 
own interests. 


31. “Within the same period after the disability has 
ceased.” — In cases coming within its scope, this section enables the 
person under disability to sue or apply for execution within the same 
time from the cessation of disability as would have otherwise been 
allowed from the time specified in the third column of the first sche- 
dule This provision is controlled by S. 8 which provides that the 

(’07) 1907 Pun Re No. 29 p. 79 (80) : 1907 Pun W R No. 6, Fatah Mohammad v, 
Foja. (When the age of a minor is in dispute, preference is to be given to the 
weight of medical evidence in the absence of any clear proof to the contrary.) 

Section 6 — Note 30 

1. (’47) 51 Cal W N 383 (410), Gopal v. Baldeo. (Principle is same whether the 
suit is brought iu his own name or as next friend of deity.) 

(’05) 32 Cal 129 (140, 141) : 31 Ind App 203 : 8 Cal W N 809 : 6 Bom L R 765 : 

1 All L Jour 585 : S Sar G98 (PC), Jagadindra Fath v. Hemanta Kumari Dehi, 

2. (’49) 36 AIR 1949 Orissa 1 (Paras 14, 15) : 14 Cut L Tim 73 (DB), liadha- 
krishna Das v. Radharamana Sivami. 

(’27) 14 AIR 1927 Pat 49 (51) : 97 Ind Cas 657 (DB), Gopalacharyya Goivsiva7n% 
V. Bhim Kali Chatidhury. 

(’09) 3 Ind Cas 93 (96) (Cal). Jnanayijan Barter jee v. Adoremony Dassee. 

(’30) 17 AIR 1930 Pat 455 (472) : 9 Pat 885 : 127 Ind Cas 817 (DB), Naurangi 
Lai V. Ram Charan Das. 

(’26) 13 AIR 1926 All 392 (393) ; 48 All 348 : 93 Ind Cas 652 (DB), Chitar Mai v. 
Panchu Lai. 

iSeealso (’32) 19 AIR 1932 Mad 328 (333) : 137 Ind Cas 487. Periyanan Chetty 
\. Govind Rao.)] , 

Section 6 — Note 31 

la. (*49) 36 AIR 1949 East Punj 20 (22) (DB), Duni Chand v. Rom Ditta Mall. 
(Suit by minor for setting aside decree and execution sale on ground of gross 
negligence of his guardian if brought more than one year after attaining majority 
is barred under Art. 12 read with S. 6.) 
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period of limitation cannot be extended under this section for more Section 6 
than three years from the cessation of the disability or the death of Notes 31—32 
the person affected by it. For the combined effect of the two sections, 
see Notes under section 8. 

The expression ‘‘after the disability has ceased” shows that in 
calculating extra period allowed under tliis section, the date on which 
the disability ceases must be excluded,^ 

See also Notes 32 and 33 below. 

32. Section does not prevent running of limitation against 
person under disability. — The provision that in cases coming under 
this section the suit or application may be filed within the same 
period after the disability has ceased as ^YOuid otherwise have been 
allowed from the time prescribed therefor in the third column of 
the first schedule, does not mean that limitation does not run at all 
during the continuance of the disability. The provision only means 
that the person under disability is entitled to an extension of time 
till the expiry of the period mentioned in the first schedule calculated 
from the cesaation of his disability (subject to the limits imposed by 
S. 8). Hence, when a person enters into possession in assertion of a 
title hostile to that of the person under disability, limitation begins to 
run from the date of his entering into possession and is not postponed 
till the cessation of disability.^ 

Illustration. 

V, a Hiudu who was insane, was entitled to certain proixjrties. B, his wife, 
acting as his guardian, transferred certain properties to C without any proper 
justification. V then died as an insane i)erson and was succeeded by his widow B. 

After B's death, S, a reversioner of V, sued the transferee for the recovery of the 
properties. C asserted that the suit was barred by limitation as he had been in 
adverse possession from the date of the transfer and as more than twelve years 
had elax)sed from such date. S contended that as 1'^ had been a lunatic, limitation 
could not have begun to run during his lifetime and as a reversioner he {Sj was 
not bound by the limitation that might have run as against the widow. The 
contention was overruled and it was held that the lunacy of I' did not prevent 
the running of limitation against him.2 

1 . (’84) 10 Gal 748 (751) : 8 Ind Jur G73 (DH), J uijuiohun Mahto v. Luchmeshur 

Section 6 — Note 32 

1 . (’41) 28 AIR 1941 Nag 357 (36*2) : ILR (1942) Nag 564 : 197 Ind Gas 612 (DB) 

Narainhhai v. Narbada Prasad. 

(’22) 9 AIR 1922 Mad 12 (15) : 45 Mad 361 : 70 Ind Gas 6':B{DB),SeetaramarajH 
V. Sxibharajii. 

(’03) 27 Bom 515 (534) ; 5 Bom L R 274 (DB), Th'tkore Fatesi*igji v. Bainayiji. 

(’20) 7 AIR 1920 Mad 793 (798, 800) : 52 Ind Gas 725 (DB). Narasiviha v. 

Krishna:>handra, 

(’09) 4 Ind Gas 854 (855) : 1909 Pun Re No. 100 (DB), Shamier v. Ladha Singh. 

(’28) 15 AIR 1928 Oudh 481 (482) : 113 Ind Gas 258, ML Bam Dulari v. Siier 
Bahadur Singh. 

NOTE — There is, however, a conflict of views on the question whether there can 
be adverse possession against a minor or other person under disability —For this, 
see Note 24 under Arts. 142 and 144. 

2. (’22) 9 AIR 1922 Mad 12 (15, 16) : 45 Mad 361 : 70 I. C. 678, Seetaramaraju 
V. Suhbaraju. 

[See aUo (’28) 15 AIR 1928 Oudh 481 (482) : 113 Ind Gas 258, ML Bam Dulari 
V. Sher Bahadur Singh.] 
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Section 
Notes 32 


6 

-33 


It is apprehended that on the above principle, where a right to 

sue accrues to a person under disability in respect of a certain property 

and such property is afterwards transferred by him to another, limi- 

tation as against the assignee must be calculated not from the date 

of the assignment but from the date on which it would ordinarily have 
begun to run. (See Note 40.) 

Suppose that a right to sue accrues to a minor in 1910 and that 
the ordinary period of limitation for the suit (six years) expires in 
1916. The minor attains majority in 1918. Under this section read with 
S. 8, he has a period of three years from 1918 within which to brin« 
his suit. But the minor dies in 1919. A suit by his legal representative 
brought subsequently will be time-barred, though three years may not 
have elapsed from 1918. The reason for this is that the extension of 
time under this section is a personal privilege conferred on the minor 
and IS not available to person deriving their right to sue from the 
minor (see Note 42). But the example also shows that limitation 
begins to run even before the date of the attainment of majority by 
the minor. For, otherwise, a suit brought within the period of limi- 
tation calculated from the attainment of majority must be within 

time although brought by the legal representative and not by the 
minor himself. 


33, Privilege under section is not confined to procee- 
dings instituted after the cessation of disability. _ This section 
provides that in cases coming under it, the suit or application may 
be filed within the same period after the disability has ceased as 
would otherwise have been allowed from the time prescribed therefor 
in the third column of the first schedule. This does not mean that 
a suit or application filed before the cessation of disability will be 
time-barred if filed after the expiry of the ordinary period of limita- 
tion. The provision simply means that limitation is extended till the 
expiry of the period mentioned in the first SDhedule calculated from 
the cessation of disability. Hence, a suit or application filed on behalf 
of a person under disability by his next friend during the continuance 
of the disability but after the expiry of the ordinary period of limi- 
tation will also be saved under the provisions of this section.* 

Section 6 — Note 33 

1. (’39) 26 AIR 1939 Pat 33 (34, 35) : 177 lad Gas 713 (DBl, Parvieshioari Singh 
V. Ranjit Singh (1 Cal 226 followed.) 

^ K 205 : 3 Sar 573 : 3 Sufcher 236 

(Jru), Fhoolbas Koomoar v. Lalla Jogeshur. 

(’99) 23 Bom 544 (549) : 26 Ind App 32 : 3 Cal W N 186 : 7 Sar 451 (PC), 

Rhagicayidas MitJ.(ira77i Y. Rivett Carnac, (Suit on behalf of minor heir by 

Administrator-General.) 

( 87) 9 All 411 (413) : 1887 All W N 58 (DB), Baldeo Siyigh v, Kishan Lai. 

( 83) 1883 All W N 63 (63) (DB), Har Qobind v. Srihishen. 

(’69) 1 N W P H C R 122 (123) (DB), Ram Autar v. Dhunee Ram, 

(’30) 17 AIR 1930 Bom 593 (593) : 128 Ind Gas 430, KashinathRajaram Somani 
Y. Oovind Shankar Jinsiwalla. 

(’93) 20 Cal 714 (716) (DB), Lolit Mohun v. Janoky Nath. 

(’83) 9 Cal 181 (182) : 11 Cal L R 34:5 Shome L R 135 (DB), Mon Mohun Buksee 
Y. Ounga Soondery Dahee. 


I 
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34. Acquisition of prescriptive title against person under Section 6 
disability. — Under S. 28 , it is provided that at the determination of Notes 34-35 
the period limited to any person for bringing a suit for the possession 

of any property, his right to such property shall be extinguished. 

Where the person entitled to sue is under a disability mentioned in 
this section and is entitled to an extension of limitation under it, 
his right cannot be extinguished until the expiry of such extended 
period.^ 

35. Effect of existence of guardian for person under 
disability. — The mere fact that there is a guardian for the person 

(*84) 10 Cal 748 (756) : 8 Ind Jur 673 (DB), Jagmohan Mahto v. huchmeshur 
Singh. (9 Cal 446 (DB), Behary Lai v. Goberdhun Lall. dissented from.) 

(1900) 22 All 199 (204) : 1900 All W N 8 (FB), Zamir Hasan v. Sundar, 

(’81) 7 Cal 137 (139):8 Cal L R 306: 6 Ind Jur 644, Khodabux v. Budree Xaraiyi, 

(*96) 23 Cal 374 (388) (DB), Norendra v. Bhupendra. 

(’98) 3 Cal W N 24 (27, 28) (DB), Guneshivar Singh v. Jagadhatri Per shad. 

(’98) 2 Cal W N evi (evii) (DB), Manmjith'^ v. Man-ihar Mukerjee. (13 Mad 236 
(DB), Seshan v. Rajagopala and 17 Had 189 (DB). Narayanan v. Damodaran 
distinguished.) 

(’03) 7 Cal W N 594 (595) (DB), Shainachurn Hui v. Kanangai Chaitan Prosad. 

(*67) 7 Suth W R 161 (162) (DB), Ram Chundra Roy v. XJmhica Dossia. 

(’69) 11 Suth W R 468 (472) : 3 Beng L R (A C) 145 (DB), Tarinee Churn Cliow- 
dhry v. Sharoda Sunduree Dossee. 

(’70) 14 Suth W R 429 (429) (DB), Ram Ghose v. Greedhur Ghose. 

(*72) 17 Suth W R 419 (419) (DB). Sreemutiy Suffuronnxssa Bxhee y. Moonshee 
Noorul Hossein, 

(’66) 6 Suth W R 19 (20)(DB), Shahzada Woola Gawhur Mt.ShaliRukh Begxim* 

(*34) 21 AIR 1934 Lab 908 (908) : 154 Ind Cas 603 (DB), Sancan Singh v. Mt. 

Basanti. 

(’29) 16 AIR 1929 Lah 661 (662) : 117 Ind Cas 909, Padha Madho Pershad v. 

Qhanaya Lai. 

(’10) 6 Ind Cas 488 (489) (Lah), Gujjar Mai v. Siia Ram, 

(*81) 1881 Pun Re No, 112, Ganda v. Jawand Singh. (Suit by minor to contest 
alienation assented to by mother as guardian.) 

(’85) 1885 Pun Be No. 91 (FB), Rihana v. Harditta. 

(’81) 1881 Pun Re No. 103, Mt. Sarioar Jan v. Dina. 

(*29) 16 AIR 1929 Mad 394 (396) ; 119 Ind Cas 39 (DB), Maiinarstvamy Iyer v. 

Ramastvamy Naichen. 

(’94) 9 C P L R 9 (10), Balakishen v. Khuman, 

(’88) 2 C P L R 184 (185), Agarsingh v. Lakhi. 

(’12) 15 Ind Cas 366 (367) : 6 Low Bur Rul 52 (DB), Ma Sein Hnyin v. C. S. 

Dutchman Chetty. (Minor’s application asking to be brought on record as legal 
representative.) 

(’36) 28 AIR 1936 Sind 84 (84, 85) : 30 Sind L B 30 : 163 Ind Cas 379 (DB), 

Sainhtiz v. Alibnx. (Application for execution by Court of Wards.) 

(’36) 23 AIR 1936 All 152 (153) ; 161 Ind Cas 330, Ramesh Chandra v. Firm 
Kashi Ram Bhajan Lai. 

[But see (’70) 14 Suth W R 339 (348) (DB), Sndahurt Pershad Sahoo v. Lotf 
Ali Khan, (Submitted not correct.)] 

Section 6 — Note 34 

1. (’43) 30 AIR 1943 Oudh 296 (297) : 206 Ind Cas 274, Hit Lai v. Ram Oudh. 

(’35) 22 AIR 1935 Lah 924 (925, 926) : 160 Ind Cas 557, Naioah v. Lachhman 
Singh, (Sale of minor’s property by unauthorized person — Minor can sue for 
possession within three years after attaining majority.) 

(*01) 24 Mad 387 (895) : 28 Ind App 81 : 7 Sar 819 (PC), Vasudeva Padhi y. 

Maguni Devan. 

(*10) 5 Ind Cas 84 (84, 85) : 33 Mad 366 (DB), Annayyan v. Chin^ian, 
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Section 6 
Note 35 


under disability does not deprive such person of the indulgence 
granted by this section.^ Nor is the extended period under the section 
inapplicable to a proceeding instituted by a guardian on behalf of a 
minor or other person under disability during the continuance of the 
disability.^ But, where the person really entitled to sue or apply at 
the commencement of limitation is the guardian and not the minor 
(or otlier person under disability), the section will not apply merely 
because the suit or application would be for the benefit of the person 
under disability. Thus, where a document is executed in favour of a 
guardian in his own name, this section will not apply to a suit by the 
guardian on the document, although the party beneficially interested 
may be a minor or other person under disability.^ But, if a document 

Section 6 — Note 35 

1« (’3Sl 25 AIR 1938 Pat 92 (93) : 174 Ind Gas 193, Satyeyidra Narain Sinlia v. 
Pitavihcr Singh, (Application by guardian of minor for execution of decree 
obtained on bis bebalf dismissed as time-barred — Minor is not precluded from 
api)lying for execution of decree within statutory period of three years from date 
of his attaining majority.) 

(’05) 32 Cal 129 (142) : 31 Ind App 203 : 6 Bom L R 7G5 : 8 Cal W N 809 ; 1 All 
L Jour 585 : 8 Sar 698 (PC), J agadindra Nath Roy v. Heinantha Kumari Debi, 
(’75) 1 Cal 226 (243) : 3 Ind App 7 : 25 Suth W R 285 : 3 Sar 573 : 3 Suther 236 
(PC), Phoolbas Koonxvur v. Lalla Jogeshnr. (He need not wait till cessation of 
disability.) 

(’83) 9 Cal 181 (182, 183) : 11 Cal L R 34 : 5 Sbome L R 135 (DB), Mon Mohun 
Buksee v. Gunga Soondefy. (His disability does not cease because he makes 
application for execution through guardian.) 

(’07) 6 Cal L Jour 383 (394) (DB), Harihar Persliad v, Bholi Pershad. 

(’05) 1 Cal Lt Jour 96 (S N), Sawdagore Sahu v. J agger Nath Pershad. 

(’70) 14 Suth W U 339 (348) (DB), Sadahurt Pershad Sahoo v. Lotf AH Khan, (But 
it was held that he cannot derive advantage from disability till he comes of age.) 
(’83) 7 Bom 179 (180) : 7 Ind Jur 373 (DB), Jagjivan Amirchand v. Hasan. 

(’66-67) 4 Bom H C R (A G) 199 (201), Mahipatrav ChandraravwNensukAnand^ 
rar Shct IMarvadi. 

('34) 21 AIR 1934 All 434 (435); 148 Ind Gas 1166 (DB), Musi Imran v. Collector 
of Bijnore. (Lunatic is jn'otected under S, 6 as long as he is under disability — 
I^Iere fact that there was guardian on his behalf, who could have sued earlier, 
will not deprive him of the protection.) 

(’81) 4 Mad 119 (120) (DB), Anantkarama Ayyan v. Karuppanan, (Fact that 
minor has guardian does not remove his disability.) ^ 

(’29) 16 AIR 1929 Lah 661 (662) ; 117 Ind Cas 909, Padha Madho Parshady, 
Ghanaya Pal. 

(’13) 21 I. C. 365 (367): 16 Oudh Cas 206, Jagat Narainy.ML Narbada Kunwar, 
(’36) 23 AIR 1936 Pat 194 (196) : 158 Ind Cas 25, Ram Das v. Ram Babu, (Minor 
proprietor trading under trade-name through manager — Hundi in favour of 
proprietor in trade-name becoming payable during minority — Proprietor held 
entitled to benefit of S. 6, Limitation Act, though manager could sue.) 

(’92) 16 Bom 536 (537) (DB), Moro Sadashiv v Visaji Raghunath, 

(’93) 20 Cal 714 (716) (DB), Lolit Mohun v. Jatioky Nath. 

(’99) 3 Cal W N 24 (28) (DB), Guneshivar Singh v. Jagdhatri Pershad. 

(’96) 23 Cal 374 (388) (DB), Norendra Nath v. Bhupendra Narain. 

2. See Note 33. 

3. (’27) 14 AIR 1927 Bom 61 (63) : 50 Bom 831:100 I. C. 95 (DB), Fandharinath 

Manikshet v. Ajamkha. . 

(’86) 10 Bom 241 (242) (DB), Yeknath Ramchayvdra v. Waman Brdhmadev. (If 
promissory note is taken in the name of minor alone, he would have three years 
from attaining his majority within which to sue.) 
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is executed in favour ot a minor (or other person under disability) Section 6 
or in favour of a minor by his guardian, this section will apply to Notes 35-38 
a suit by the minor on the document.* See also Notes 36 to 39. 

36. Estate of minor under management of Court of 
Wards. — Where the property of a minor is under the management 
of the Court of Wards, the person entitled to sue in regard to the 
property is the minor and not the manager of the Court of Wards, 
though the suit may be in the name of such manager. Hence, whore 
a decree is passed in favour of minors whose property is under the 
management of the Court of Wards, the fact that the decree stands 
in the name of the manager of the Court of Wards is no ground for 
denying the minors the extension of limitation conferred by tliis 
section.^ On the same principle, where a lease of the property is 
granted by the Court of Wards, the minor, on the release of the estate 
from the management of the Court of Wards, is entitled to sue on the 
lease and claim the extension of limitation under this section.^ 

37. Appointment of administrator to estate of person under disability 
— See Note 3. 

33. Estate of minor in hands of executor. — Where a 
testator has appointed an executor who is in charge of an estate and 
a right to sue accrues to the executor as such, the mere fact that the 
person beneficially entitled to the estate is a minor does not enlarge 
the period of limitation under this section. The I'cason is that the 
right of suit is vested in such cases in the executor and not the bene- 
ficiary and this section only applies to the disability of the person 
entitled to sue. Hence, if the executor fails to sue within the ordinary 
period of limitation, the minor beneficiary cannot subsequently do so, 

(’03) 7 Cal W N 594 (595) (DB), Shamachuni Ilui v. Kayiangai Chaitan Prosad. 

(Mortgage in favour of guardian acting for a minor - Suit by him, in same c^ixi- 
city. on mortgage — Section applies.) 

(’24) 11 AIK 1924 Bom 468 (468) ; 80 Ind Cas 474, Vishnu Narciin v. Keshav 
Gajanan. (Section does not apply to suit on promissory note taken by the 

guardian of minor who alone (and not the minor) can sue on it Followin'^ -^8 

Mad 205.) 

(’36) 23 AIR 1936 Pat 194 (196) ; 158 Ind Cas 25 (26, 27) (DB), Ram Das v. Rain 
Bobu. {Held, that in the circumstances, the minors were the real parties to the 
suit transactions and that the section applied.) 

(’12) 14 Ind Gas 694 (697) (Cal), Sarat Chandra v. Sudhan Ilari. (Do.) 

( 05) 28 Mad 205 (207) : 15 Mad L Jour 249 (DB), Ramanuja v. Sadagopa, (Held, 
in the circumstances the minor was not the holder or payee of the pro-note and 
hence section did not apply.) 

4* See cases cited in foot-note 3. 

Section 6 — Note 36 

1* ( 36) 23 AIR 1936 All 63 (64) ; 160 Ind Cas 275, Tj. Dina Hath v. Collector of 
Farrukabad. 

{.See also (’36) 23 AIR 1936 Sind 84 (85) : 30 Sind L R 30 : 163 Ind Cos 379 
(DB), Sainbux v. Ali Bujc.] 

2. (’48) 35 AIR 1948 Pat 313 (316):26 Pat 312 (DB), Kamakshya Harayan Singh 

V. T, H, Burnett. (Lease of coal mine by Court of Wards on behalf of minor 
proprietor.) 
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Notes 38-39 


claiming the benefit of this section,^ See also Notes 35 and 39 . 

39. Appointment of receiver to estate of person under 
disability. — Suppose, after a cause of action in respect of an estate 
has accrued to a minor, a receiver is appointed to his estate. What is 
the period of limitation for a suit by the receiver ? Is the receiver 
entitled to the extended period of limitation that would have applied 
to a suit by the minor himself ? If the receiver fails to sue within the 
ordinary period of limitation, is the minor entitled to the extended 
period under this section in respect of a suit which he brings 
subsequently ? 


The question arose before the Calcutta High Court in Baj Kumar 
Girija Nandan v. Kanhiya Prasad} In that case, it was held that 
if the receiver failed to sue within the ordinary period of limitation, 
the suit by the minor subsequently would also be barred though the 
extended period to which he was originally entitled under this section 
had not expired. The decision assumes that the limitation that would 
have applied to a suit by the receiver is the ordinary period. It is 
held that on the appointment of the receiver the right to sue becomes 


completely vested in the receiver, so that he can give a complete dis- 
charge to the debtor. If he fails to sue within the period of limitation, 
the suit becomes completely barred and the minor cannot afterwards 
sue, though the extended period to which he was originally entitled 
has not expired. 


It is doubtful whether the above decision of the Calcutta High 
Court is correct in view of the decision of the Privy Council in 
Bhagioandas v. Bivett-Garnac? In that case, a cause of action had 
accrued to the minor heir of a deceased person and thereafter an 
administrator was appointed to the estate of the deceased. In a suit 
by the administrator on behalf of the estate brought after the ordinary 
period of limitation, it was held by the Privy Council that the suit 
was not barred by limitation as it was a suit on behalf of the minor 
heir. It is apprehended that the principle of this decision is also 
applicable to the case of receivers. Hence, where a receiver is appointed 
to the estate of a minor, a suit by the receiver on a cause of action 
arisen before his appointment as receiver must, it is apprehended, be 
deemed as a suit on behalf of the minor and, as such, governed by 
the same period as would have been applicable to a suit by the minor 
himself. If so, the failure of the receiver to sue within the ordinary 
period of limitation would not bar a suit by ..the minor so long as the 
extended period of limitation under this section has not expired. 


Section 6 — Note 38 

U (’24) 11 AIR 19*24 Pat 721 (732) : 83 Ind Gas 812 ; 3 Pat 880 (DB), Kesho 
Pershad Singh v. Madho Prasad Sijigh, 

Section 6 — Note 39 

1. (’14) 1 AIR 1914 Cal 35 (36) : 20 Ind Gas 701 (DB). 

See also Section 7, Note 9. 

2. (’99) 23 Bom 544 (549) : 26 Ind App 32 : 3 Cal W N 186 : 7 Sar 451 (PC). 



LEGAL DISABILITY 


285 


40. Whether extension of time under the section can 
be claimed by assignee from person under disability. — The 

right to an extension of time under this section is a purely personal 
right which is confined to the person under disability. The right is 
not attached to the cause of action of the person under disability. 
Hence a person deriving his right to sue from the person under 
disability, like an assignee from him of the property which is the 
subject-matter of the suit, is not entitled to claim that, with reference 
to a suit or application by him, the extended period that would have 
applied to a suit by the person under disability himself should be 
applied.^ Thus, suppose adverse possession commences against a minor 
in 1905, and in 1910 the minor transfers to another person his right to 
the property which is the subject-matter of the adverse possession. 
Limitation for a suit for possession by the transferee runs from 1905 


Section 6 — Note 40 

1. (’38) 25 AIR 1938 Bom 358 (359) : 177 Ind Gas 475, Annaji v. Tesh- 

want Ttam Rao, 

(’83) 9 Cal 663 (666, 667) : 12 Cal L R 269 (FB), Budra Kant v. Nobo Kishore. 
(’98) 25 Cal 409 (412) (DB), Harakchand v. Deonath Sahay. 

(’02) 26 Bom 730 (733) : 4 Bom L R 513 (DB), Mahadeo v. Babi. 

(’19) 6 AIR 1919 Cal 893 (894) :46 lud Gas 802 (DB), Bhagaban Chandra v. Ishan 
Chandra Kaibarta Das. 

(’18) 5 AIR 1918 Lah 374 (375) : 44 I. C. 890, Hukam Singh v. Shahab Din. 

(’35) 22 AIR 1935 Bom 420 (420, 421) : 159 Ind Cas 272, Mariyayya Shidra- 
mayya v. Chanvirangouda. (Suit for arrears of rent accumulated in favour of a 
minor Hindu widow — Suit brought by son adopted by her — Assuming he is 
entitled to sue, he derives his right to sue but is not entitled to extended period 
under this section which would have applied if the widow herself were suing. 
However, assumption that adopted son is entitled to sue and derives his right to 
sue from widow is not right — Rent being income from the estate, widow is 
absolutely entitled to it and right to rent is her personal right and is not 
annexed to the estate— Hence, adopted son on adoption does not get any right to 
sue for such rent.) 

(’19) 6 AIR 1919 !Mad 317 (318, 320) : 42 Mad 637 : 50 Ind Gas 380, Bangasamy 
Cheity v. Thangavelu Chetty, (On principle expressio unius persona vel rei, est 
exclusio alterius.) 

(’14) 1 AIR 1914 Oudh 339 (340) : 18 Oudh Cas 34 ; 27 Ind Cas 118, Imam Uddin 
V. Mt. Muintazunnissa. (But transferee can maintain suit if he brings it on date 
of transfer.) 

(’88) 1888 All W N 183 (183) (DB), Kedar Nath v. Bachman Das. 

(*01) 1901 All W N 12 (14), Battik Dayal Singh v. Basant Bam. 

(’75) 24 Suth W R 181 (182) ; 15 Beng L R 357 (DB), Md. Arsad v. Kakoob Ali. 
(’26) 13 AIR 1926 Oudh 20 (20) : 90 Ind Cas 741, [Sitle Bux v. Ram Newaz. 

(’22) 9 AIR 1922 Oudh 31 (32, 33) : 60 Ind Cas 101 (DB), Mnliimmad Nur Khan 
v. Lachmi Narayan. (Obiter in AIR 1914 Oudh 339.18 Oudh Cas 34, that trans- 
feree can bring suit on date of transfer, dissented from.) 

(’02) 5 Oudh Cas 197 (200), Mala Din v. Ali Mirza, 

[But see (’05) 2 Cal L Jour 87 (90) ; 9 Cal W N 795 (DB), Harek Chand Babu v. 
Maharaj Dhiraj Bijoy Chand Mahatab. (Per Harrington, J. — Widow adopt- 
ing son after commencement of adverse possession against her — Widow minor 
at time of commencement of adverse possession — Adopted son becomes clothed 
with all her rights and he can sue within the extended period that would have 
applied to her if she herself were suing — Submitted view is wrong on both 
points involved — Adopted son does not derive right to sue from widow and 
assuming he does so, he is not entitled to extended period applicable to widow.)] 
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Section 6 and he is not entitled to any extension of limitation on account of the 
iNOtes ^0-41 minority of the transferor. See also Note 32. 

Wheie, however, after a right to sue in respect of a property 

accrues to a, a minor, the property is transferred to B in trust for 

it is apprehended that B will be entitled to the benefit of the extended 

peiiod of limitation that would have applied to a suit by A himself. 
See Notes 34 and 39. 

^'here A, a minor after attaining majority assigns his right to 
B to recover property transferred during his minority, a suit" by B 
jointly with A within three years of A attaining majority will not be 
barred by limitation as the minor A does not lose his right to be 
joined as co-plaintiff in a suit to recover possession of the property 
even after the transfer.^ 

41. Whether period extended under this section is 
period prescribed for suit or spplication. — Various sections 
of the Act use the expression “period prescribed" for a suit or other 
proceeding, (see ss. 4, 9, 12 to 16, 19, 20 and 28.) The question arises 
whether the period extended under thisisection is a “period prescribed" 
for a suit or other proceeding within the meaning of such sections. 
Thus, S. 4 i)rovides that when the period prescribed for a suit or other 
proceeding expires on a holiday, the suit or other proceeding may be 
tiled on the next working day. Suppose, the period expiring on a holiday 
is not the period specified in the first schedule but the additional period 
to which the plaintiff or applicant is entitled under this section. The 
question arises whether S. 4 applies to such cases so as to entitle the 
plaintiff or applicant to file the proceeding on the next working day. 
Similarly, under s. 19, if, before the expiry of the period of limitation 
prescribed for a suit or application, the debtor acknowledges in writing 
his liability, the creditor will be entitled to a fresh starting point 
of limitation from the date of such acknowledgment. Suppose, the 
acknowledgment of liability is made after the expiry of the period 
mentioned in the first schedule but before the expiry of the extended 
period under this section. The question arises whether s. 19 will apply 
to such cases so as to give the plaintiff or applicant a fresh start of 
limitation from the date of the acknowledgment. 

On this question, there is a conflict of decisions. One view is that 
the additional period to which the plaintiff or applicant is entitled 
under this section is a “period prescribed" for the suit or application.^ 
Accordingly, under this view, the liberty of filing a suit or other 
proceeding on the next working day under S. 4 will apply not only to 
cases where the period fixed in the schedule expires on a holiday but 

2. (’38) 25 AIR 1938 Bom 358 (360) : 177 I. C. 475, Bandu Annaji v. Yeshivant 
Bam Bao. (The principle of the decision in AIR 1925 Bom 292 : 49 Bom 309 (DB), 
Hanmant v. Bamappa^ a case under Article 44, was applied.) 

Section 6 — Note 41 

1 . See cases cited in foot-notes *2) and (3) below. 

(*50) 37 AIR 1950 Bom 94 (Para 13) : I L R (1949) Bom 741 (DB), Vdhavji r. 
Bapudas. (Acknowledgment of liability.) 
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also to cases where the additional period under this section expires on 
a holiday.® Similarly (it is conceived). S. 19 will furnish a fresh starting 
point of limitation not only where the acknowledgment of liability by 
the debtor is made before the expiry of the period mentioned in tlie 
first schedule but also where such acknowledgment is made after the 
expiry of such period but before the expiry of the extended period 
under this section.^ The view proceeds on the reasoning that inasmuch 
as the period of limitation for a suit or other proceeding is determined 
not only with reference to the relevant article in the schedule but also 
with reference to the particular section of the Act that may apply to 
the case, the expression “period pi*eseribed’' for a suit or other pi’o- 
ceeding must mean the period pi'escribed by the particular article in 
the schedule read with the sections of the Act. This view receives 
support from the Privy Council decision in Maqhul Ahmad v. Onhir 
Pratap^ in which it was held that the expiration of a period computed 
in accordance with S. 14 of the Act was the expiration of a “period 
prescribed*’ within the meaning of S. 4 of the Act. 

According to the contrary view, the additional period to which 
a plaintiff or applicant may be entitled under this section is not a 
“period prescribed” for the suit or application.^ Thus, under tliis view, 
an acknowledgment of liability made after the expiry of the period fixed 
in the schedule but before the expiry of the extended period under this 
section will not furnish a fresh starting point of limitation under s. 19.® 
Similarly, the extended period under this section will not bo the “period 
prescribed” for a suit within S. 15 sub-s. (2).^ This view is based on the 
reasoning that “prescribed” means prescribed by the schedule and not 
otherwise. It is submitted that this view is no longer good law after 
the Privy Council decision referred to above. 


2. (’24) 11 AIR 19*24 Oudh 385 (387): 81 Ind Gas 484 (DB). Bans Bahadur Singh 

V. Mt, Sakalraj Kuar, (‘Prescribed* means prescribed by Act and not merely by 

first schedule.) 

(*32) 19 AIR 1932 Mad 139 (141) : 135 Ind Gas 587 : 55 I^lad 28G, Naga}nia v. 

Krishnamurthy, (Affirming on L. P. A. AIR 1928 Mad 1255. Narasayya 

V. Krishnamurthi.) 

See also Section 4 Note 9. 

3. Se/! (*30) 17 AIR 1930 Mad 991 (994) : 128 Ind Gas 867 : 54 Mad 445 (DB), 
Somi Setti Seshayya Chetty v. Suhbadu. (Acknowledgment made after the ori- 
ginal period but duringthe period of grace under S. 31 (now repealed) is sufficient.) 

(*27) 14 AIR 1927 All 114 (115) : 98 Ind Gas 1005 : 49 All 67 (DB), Sheo Pratab 
Singh v. Tajammal Eiussaui, (Do.) 

(’30) 17 AIR 1930 Bom 187 (189): 124 Ind Gas 791 (DB), Dunichand Bishandas 
V. Comptoit National D'Escompte D'Paris, (Acknowledgment made after 
expiry of original period specified in schedule but during the period deductible 
under S. 14 is sufficient to give a fresh starting point of limitation under S. 19.) 

See also Notes under Section 19, 

4. (*35) 22 AIR 1935 P C 85(87,88): 155 I. C. 205: 62 Ind App 80: 57 All 242(PCj. 

5. See cases cited in foot-notes (6) and (7) below. 

6 . (’28) 16 AIR 1928 Bom 319 (320, 321) : 52 Bom. 521 : 112 Ind Gas 24 (DB), 

Maganlal Harjibhai v. Ainichand Qulabji, 

7. (*20) 7 AIR 1920 Mad 793 (798, 799) : 52 Ind Gas 725 (DB), Narasimha Deo 

Oaru V, Krishnachandradeo, 


Section 6 
Note 41 



2S8 


LEGAL DISABILITY 


Section 6 
Note 42 


42, Clause (3) : Death of person under disability. 

Tills clause provides that if the person under disability dies before the 
cessation of the disability, his legal representative may institute the 
suit or make the application within the same period after the death as 
would otherwise have been allowed from the time “prescribed therefor 
in the third column of the first schedule.” In other words, the legal 
representative will have a fresh start of limitation from the death of 
the person under disability.^ Suppose, the person, (originally) under 
disability dies after the cessation of disability but before the expiry 
of the extended period to which he would have been entitled under 
this section. This clause will obviously not apply to such a case and 
the legal representative will not have a fresh start of limitation from 
the death of his predecessor. The question arises whether the legal 
representative can in such cases institute the suit or make the applica- 
tion within the extended period which would have applied to a suit or 
application by the deceased person himself. On this question there is 
a conflict of decisions. On the one hand, the Madras,^ Calcutta^ and 
Nagpur^® High Courts have expressed the view that the legal repre- 
sentative cannot avail himself of the extended period applicable to the 
deceased person. But the Bombay High Court has taken a contrary 
vie^\^ holding that the specific provision in this clause does not negative 
the right of the legal representative to stand in the shoes of the deceased 
person and sue within the extended period that would have applied to 
the deceased himself.^ It is submitted that this latter view is nob 
cori*ect. The right to an extended period of limitation under this 
section is, as has been already, a purely personal exemption and is not 
attached to the cause of action so as to be available to anyone who 
may become entitled to sue on the cause of action. See Note 40. 

In this connexion it may be noted that the language of the 
corresponding section (s. ll) of the Act of 1859 was different. Under 
that section it was provided that in the case of the disability of the 
person entitled to sue, he or his representative might sue within the 
extended period allowed under the section. The language of cl. (l) of 
this section, on the other hand, confines the right of suing within the 
extended period to the person under disability. 

Where a minor Hindu widow adopts a son and the adopted son 
succeeds to her estate, there is no death of the minor widow within 


Section 6 — Note 42 

1. (’45) 32 AIR 1945 Mad 149 (149), Somalinga v. Muthulakshmi, 

(*22) 9 AIR 1922 Mad 12 (15, 16): 45 Mad 361 : 70 Ind Gas 678 (DB), Seetarama- 
raju V. Subbaraju. (Fact that legal representative has only limited estate does 
not stop running of time.) 

2. (’29) 16 AIR 1929 Mad 313 (320) : 118 lud Gas 481 (DB), Raja Ramasamy v. 
Govindatnmal. 

3. (’83) 9 Gal 663 (667) : 12 Gal L Rep 269 (FB). Rudfa Kant Surma v. Noho 
Kishore Surma. (Gase of assignee.) 

3a. (’43) 30 AIR 1943 Nag 284 (285) : I L B (1943) Nag 331 : 207 Ind Gas 338, 
Dadarao v. Jatanbai. 

4. (’16) 3 AIR 1916 Bom 107 (107) : 40 Bom 564 : 37 Ind Gas 221, Arjun Ramji 
V. Ramabai Raoji Vithoha. 
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the moaning of this clause and the adopted son (assuming that his 

cause of action is the same as that of the widow) is not entitled to a 

fresh period of limitation from the date of his adoption.^ 

% 

Where, after the commencement of adverse possession against a 
lunatic, he dies as a lunatic, his widow as his legal representative will 
be entitled to sue within three years from the date of his death, under 
this section read with S. 8. But, if the widow fails to sue within the 
period of three years, the reversioner succeeding to the estate after- 
wards will not be entitled to a fresh start of limitation from the death 
of the widow.® 

See also Section 3 Note 4. 

43. “Legal representative.” — The expression “legal repre- 
. sentative” is not defined in the Act. Nor is it defined in the General 
Clauses Act. But the expression is defined in Civil Procedure Code, 
S. 2, sub-s. (ll). It is api^rehended that the two Acts being in pari 
materia, the definition in the Civil Procedure Code may be taken as 
applicable to this Act also.^ The said definition runs as follows : 

“ ‘Legal representative* means a person who in Jaw represents the estate of 
a deceased person, und includes any person who intermeddles with the estate of 
the deceased and where a party sues or is sued in a representative character the 
person on whom the estate devolves on the death of the party so suing or sued.” 

The above definition must be taken as subject to the provisions 
of S. 211, Succession Act, 1925. That section reads as follows : 

“(1) The executor or administrator, as the case may be, of a deceased person 
is his legal representative for all purposes, and all the property of the deceased 
person vests in him as such. 

(2) When the deceased was a Hindu, Muhammadan, Buddhist, Sikh, or 
Jainaor an exempted person, nothing herein contained shall vest in an executor 
or administrator any property of the deceased person which would otherwise have 
passed by survivorship to some other person.** 

5. ('35) 22 AIR 1935 Bom 420 (421) : 159 Ind Gas 272, Mariyiyya Shidramayya 
V, Chanvirangouda. (Suit for arrears of rent under lease by minor widow — 
Widow adopting plaintiff’— Suit by plaintiff for arrears — Plaintiff not entitled 
to sue within the extended period applicable to the widow - Submitted that the 
decision though correct, proceeds on incorrect reasoning — In such case the 
adopted son (or reversioner) would have no right to sue at all, the right to 
the rent being entirely the personal right of the widow which does not vest in 
the adopted son or reversioner —It is, therefore, not correct to treat the suit by 
the adopted son as based on the same cause of action — The proj^er ground for 
rejecting the suit is that the adopted son has no right to sue for the arrears 
during the widow’s lifetime— In this view, the general principle that the adopted 
son gets an independent right to sue for the estate on the adoption is not affected.) 

6. (’22) 9 AIR 1922 Mad 12 (16) : 45 Mad 361 ; 70 Ind Gas 678 (DB), Seetarama- 

raju Subbar a ju. (Fact that widow has only limited estate does not stop 

running of time.) 

Section 6 — Note 43 

1. See (*25) 12 AIR 1925 Pat 1 (8): 3 Pat 371 : 78 Ind Gas 200 (FB), Bahmikund 
Marwari y. Basania Kumari Dasi. (The Code of Civil Procedure and the Limi- 
tation Act are the two great procedural Codes in India and they were amended 
in the«ame year and were to come into operation on the same day - They are 
statutes in pari materia and are to be taken together as forming one system 
and as interpreting and enforcing each other — Overruled in A I R 1934 Pat 
246 : 13 Pat 411 (FB), Bhaunath v. Kedar Nath on another point.) 

3 Lim.19. 


Section 6 
Notes 42-43 
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Section 6 
Notes 43-44 



The combined effect of the two provisions is that except in cases 
coming under sub-s, (2) of section 211 where there is an executor or 
administrator, such executor or administrator alone is the legal repre- 
sentative of the deceased. Where there is no executor or administrator 
as a general rule, the heir or legatee of the deceased will be the legal 
1 epresentative of tlie deceased in respect of the property got by him.^ 
Where the executor refuses to accept office, the heir-at-law of the 
deceased w'ill be the legal representative of the deceased and can sue 
on behalf of the estate.^ 

For other instances of provisions of the Act in which the expression 
legal representative*' occurs, reference may be made to ss. 10 and 17 
and Arts. 1/6 and 177. It may be noted that in S. 10 the expression is 
used as distinct from “assigns,” showing that the term “legal repre- 
sentative can properly apply only to those pei'sons who represent the ^ 
estate of a deceased person and will not apply to a transferee of 
property inter vivosJ^ 

See also A. I. E. Commentaries on the Civil Procedure Code ( 5 th 
(1950) Edition) o. 22 r. 3 Kote 10. 

44. Clause (4) : Minority or other disability of legal 
representative. — This clause applies to the same class of cases as is 
referred to in clause (3), viz., cases in which the person under disability 
dies before the cessation of the disability. In such cases, if the legal 
representative of the deceased is, at the date of the death, under any 
disability, he will be entitled to have the period of limitation computed 
from the cessation of his disability.^ But the clause does not api^ly to 
cases where the death of the person originally entitled to sue or ai)i)ly 
occurs after the cessation of the disability. Hence, the disability of • 
the legal representative at the time of such death is no ground for 
extending in his favour the period of limitation.^ Under the corres- 

2. ('04) 8 Gal W N 843 (356) (DB), Dinamoni v, Elaha Dut Khan. (Heir.) 

(’93) 17 Bom 758 (770) (DB), Mani Eal Rewadal v. Bai Beioa, (Decree for main- 
tenance obtained by wife against husband — Appeal by husband — Death of wife 
pending appeal - Daughter is her legal representative for purposes of api^eal.) 

\_See (’23) 10 AIR 1923 Mad 237 (237) : 45 Mad 872 : 68 Ind Gas 942 (DB), 
Subbafayudu v. Bamadasu. (Legatee.)] 

[But see '(*38) 25 AIR 1938 Mad 157 (160) : I L R (1938) Mad 633 : 174 Ind Gas 
638 (DB), Sivasankara Mudaliar v. Amaravathi Ammal. (A legatee does not 
represent the estate and he has no direct right of action against the person who 
is claiming adversely to the estate.)] 

3. (’38) 25 AIR 1938 Mad 157 (160) : I L R (1938) Mad 533 : 174 Ind Gas 638 
(DB), Sivasankara ^ludaliar w. Amaravathi Ammal. 

4. (’29) 16 AIR 1929 Oudh 353 (354) : 117 Ind Gas 452 (DB), Bisheshur Dayal 
V. Bajrang Bahadur Singh, (Auction-purchaser in execution of deciee against 
under- proprietor is not his legal representative.) 

(’29) 16 AIR 1929 All 444 (446):121 Ind Gas 689 (DB), Mithan Lai \.Maya Devi* 

Section 6 — Note 44 

1. (’16) 3 AIR 1916 Pat 120(121): 39 I.C. 85(DB),Briy Behari v. Sheo Shankar, 

2. (’68) 10 Suth W R 235 (285) : 1 Beng L R (S N) 21 (a) (DB), Obhoya Durga v. 
Hurry Kristo Gope, 

■ [But see (’75) 23 Suth W R 214 (216) : 2 Ind App 113 : 15 Beng L R 10 : 3 Sar 
430 r 3 Suther 94 (P C), Amirtolal Bose v. Bajonee Kant Milter, (Under the 



LEGAL DISABILITY 


291 


ponding section in the Act of 1871, the minority or other disability of 
the legal representative was not a gi-ound for extension of limitation 
even in cases in which his predecessor had died during the continuance 
of his disability.® 


* 7 . *Where one of several persons jointly entitled to 
Disability of one ‘^^titute a suit or make an application for 
of several plaiutifla the execution of a decree is under any such 
or applicants. disability, and a discharge can be given 

without the concurrence of such person, time will run 

against them all : but. where no such discharge can be 

given, time will not run as against any of them until one 

of them becomes capable of giving such discharge without 

the concurrence of the others or until the disability has 
ceased. 

Illustrations, 

(a) A incurs a debt to a firm of which B, C and D are partners. B is insane, 
and C is a minor. D can give a discharge of the debt without the concurrence of 
B and C. Time runs against C and D. 

(b) A incurs a debt to a firm of which E, F and G are partners. E and F 
are insane, and G is a minor. Time will not run against any of ^em until either 
E or F becomes sane, or Q attains majority, 

a. Section 7 has been declared not to apply to suits, appeals or applications 
under, the Bengal Public Demands Recovery Act, 1913 (Beug. Act III of 1913) ■ 
see S. 56 of that Act. 

Act of 1877 : S. 8. 

8. When one of several joint creditors or claimants is under any such 

disability, and when a discharge can be given without the 
Disahility of one concurrence of such person, time will run against them all; 
jo,nt creditor, but whcre no such discharge can be given, time will not 

against any of them until one of them becomes capa- 
ble of giving such discharge without the concurrence of the others. 

Illustrations, 

(a) A incurs a debt to a firm of which B, C and D are partners. B is insane 
and C is a minor. D can give a discharge of the debt without the concurrence of 
B and C. Time runs against jB, C and D, 

(b) A incurs a debt to a firm of which E, F and G are partners. E and F 
are insane, and G is a minor. Time will not run against any of them until either 
E or r becomes sane, or G attains majority. 


Act of 1871 : S. 8. 

n- several joint creditors or claimants is under any such 

Uxmhxlxty Of one disability, and when a discharge can be given without the 
joint creditor. concurrence of such person, time will run against them all- 

but where no such discharge can be given, time will not run as against any 
01 them until they all are free from disability. 

Act of 1859. 

No corresponding provision. 

Regulation in force prior to the Act of 1859, period of disability of successor 
was also to be deducted in such cases.)] 

3 , ( <5) 24 Suth W R 7(8,9), ^ookh Moyee Chowdhrain v. Baghobendro Narain, 
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Synopsis 


Legislative changes. 

2. Scope of the section. 

3. “Where one of several per- 
sons.’* 

4. “Jointly entitled,” 

5. Applicability of section to pro- 
ceedings for execution. 

5a. Applicability of the section to 
period of twelve years fixed by 
S. 48 of the Civil Procedure 
Code, 

6. Disability of one of several joint 
decree-holders. 

7. “Is under any such disability.” 

8. Applicability of the first part 
of the section. 

9. “Discharge,” meaning of. 

10. In what cases discharge can be 
given by one joint claimant 
without the concurrence of 
others. 

10a. “Time will run against them 
all,” See Note 2. 

11. “Where no such discharge can 
be given.’® 

12. “Time will not run.” 

12a. “As against any of them.” See 

Note 2. 

13. “Until one of them becomes 
capable of giving such dis- 
charge.” 

14. Whether the latter part of the 
section applies to cases in 
which one of the persons 
entitled to sue or apply is 
under a disability. 


15. Competency of one joint decree- 
holder to give discharge on 
behalf of all. 

16. Mitakshara joint family. 

17. Suit to set aside alienation of 
joint family property — Mana- 
ger’s power to give discharge. 

18. Suit by members of Mitakshara 
joint family for redemption of 
mortgaged property. 

19. Suit by ward on attaining majo- 
rity to set aside alienation by 
guardian. 

20. Suit by members of Dayabhaga 
family. 

21. Karnavan of Malabar Tarwad. 

21a. Hindu reversioners challenging 
alienation by limited owner. 

21b. Reversioners under Punjab 
Customary Law suing to set 
aside alienation by collateral. 

22. Joint creditors. 

23. Co-heirs. 

24. Partners. 

25. Joint trustees. 

26. Joint executors or adminis- 
trators. 

27. Co-sharers entitled to sue for 
mesne profits. 

28. Persons aggrieved by the same 
tortious act. 

29. Effect of appointment of guar- 
dian for minor. 


Topic indicatob. 


Cause of action and not substantive 
right should be joint. See Note 4. 

Civil Procedure Code, O. 21, Rr. 1 and 2 
— ‘Decree-holder,’ meaning. See 
Note 15. 

Co-mortgagees, See Notes 4 and 22. 

Co-mortgagors. See Notes 18 and 22. 

Discharge by guardian. See Notes 9, 15 
and 29. 

Discharge — Not confined to pecuniary 
liability. See Note 9- 

Joint tenants. See Notes 16 and 25. 


Mahomedan co-heirs —Decree in favour 
of — Power of one to give discharge. 
See Notes 15 and 23. 

Power of eldest male member to give 
discharge. See Notes 16, 17 and 21b, 

Section not affected by Civil Procedure 
Code, O. 21, R. 15. See Note 15. 

Sections 6 and 7. See Notes 2, 5, 7 A 12. 

Tenants-in-common. See Notes 4, 10, 
20, 23, 24 and 27. 

Tort. See Notes 11 and 28. 


1. Legislative changes. — This section corresponds to S. 8 of 
the Acts of 1877 and 1871. There was no special provision in the Act 
of 1859 relating to cases where several persons were jointly entitled to 
sue and one or more of them were under a disability. 


The changes made in the section since its introduction into the 
statute under the Act of 1871 may be noticed under the following heads. 

1. Persons to whom the section applies : 

The corresponding section in the Acts^of 1871 and 1877 applied to 
“joint claimants or creditors.” The present section applies to persons 
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jointly entitled to institute a suit or make an application for the exe- Section 7 
cution of a decree. As to the effect of the change, see Notes 4 and 5. r^otes 1—2 

2. Continuation of time where discharge cannot he given without 

concurrence of person U7ider disability : 

(a) Under the Act of 1871, it was i^rovided that in such cases, 
time would not run as against any of the joint claimants 
until they all were free from disability. 

(b) Under the Act of 1877, the words “until one of them becomes 
capable of giving such discharge without the concurrence of 
the others” were substituted for the words “until they all 
are free from disability” which occurred in the older section. 

(c) Under the present section, the words substituted under the 
Act of 1877 are retained, but the words “or until the dis- 
ability has ceased” have been added at the end of such words, 
thus adopting the language of both — the section in the Act 
of 1877 and that in the Act of 1871. 

As to the effect of the changes, see Notes ii and 14. 

3, Illustrations to the section : 

These were first introduced in the Act of 1877. (sec Notes 3 and 14.) 

2. Scope of the section — This is one of the provisions which 
extend the periods of limitation laid down by the first schedule. The 
ground on which such extension is allowed, is the disability of one or 
more of several persons jointly entitled to sue or apply for execution. 

The section serves as a proviso to S. G and lays down a special rule for 
some of the cases dealt with by S. 6. 

The peculiar feature about the section is that limitation under it 
is extended or not with reference to the entire body of persons jointly 
entitled to sue or apply.^ The extension of limitation does not take 
place with reference to the person under disability alone. The first 
part of the section provides that if a discharge can be given by the 
claimant who is free from disability without the concurrence of the 
claimants who are under disability, then, there is no extension of 
limitation, and the ordinary period of limitation alone applies to all 
the joint claimants including those who may be under disability. The 
second part of the section provides that if such a discharge cannot be 
given without the concurrence of the person under disability, then, 
limitation will be extended with reference to all the joint claimants 
and not only with reference to the person under disability. 

In the above provision, the Legislature has given effect to the 
principle that where several persons are jointly entitled to sue on the 
same cause of action, such cause of action cannot be barred as to some 
of them and not barred as to the others.^ 

Section 7 — Note 2 

1. See ( 29) 16 A I R 19*29 Mad 394 (395) : 119 Ind Cas 39 (DB), Mannar sic amy 
Iyer v. Hamaswamy ayalikan. 

2. (’02) 25 Mad 26 (35, 36) (DB), Ahinsa Bibi v. Abdul Kader Saheb. (Cause of 
action being same for all the heirs it cannot he barred as to some of them and 
not barred as to the others — Sections 6 and 7 are based on this principle.) 
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ri Iyer, J., of the 


In Varam7na v. Gopaladasayya^ 

Madias High Court observed as follows : 

“The principle of that section (S. 7) is that if there are some persons in 
existence who are adults who could have safeguarded the common rights of 
themselves and of others similarly situated, the failure of the persons who are 
sni juris to litigate the right will start the cause of action not only against them- 
selves but also against persons in similar circumstances.’* 


Thus, his Lordship seems to consider that the capacity of some 
of the joint claimants to sue on the cause of action is the basis on 
which the section denies an extension of limitation in some cases 
notwithstanding the disability of some of the joint claimants. It is 
submitted that his Lordship’s view does not seem to be correct. The 
test for determining whether there is to be an extension of limitation 
under the section or not is not whether one of the joint claimants can 
sue without joining the other's but whether he can give a dischu^'ge 
without the concurrence of the others, (see Note 9.) 


The section is controlled by s. 8 which serves as an exception both 
to it and to section 6. (See section 6, Note 2.) 

Section 185 of the Bihar Tenancy Act (viii [3] of 1885) bars the 
application of this section to suits and applications mentioned in s. 184 
of that Act.* As regards the applicability of this section to arbitration 
proceedings, see S. 3, N. 27 and the undermentioned case.® 


3. “Where one of several persons.” — The terms of the 
section refer to a case where one of several persons jointly entitled to 
sue or apply is under a disability. But illustration (a) to the section 
shows that it also applies where more than one of the persons jointly 
entitled to sue or apply are under a disability. Similarly, illusti'ation (b) 
shows that the section applies ^nutatis mutandis even where all the 
persons jointly entitled to sue are under disability. (See also section 6, 
Note 8, and also Note 14.) 

4. “Jointly entitled.” — This section only applies to cases in 
which several persons are jointly entitled to institute a suit or make 
an application for the execution of a decree. The expression “jointly 
entitled” refers to cases in which the cause of action is common to a 
number of persons. Tlie section does not apply to cases in which several 
Iversons, each having a distinct cause of action, are entitled to combine 
their causes of action in the same suit.^ 


\_See also (’19) 6 A I K 1919 IMad 911 (922) : 41 Mad 659 : 46 Ind Gas 202 (FB), 
Varamma v. Gopaladasayya.'] 

3. (’19) 6 AIR 1919 Mad 911 (922) : 41 Mad 659 ; 46 Ind Gas 202 (FB). 

4. ('41) 28 AIR 1941 Pat 499 (501, 502): 196 I. G. 609, Jagdeo Singh v. Babu Lai. 

5. (’48) 35 AIR 1948 Na| 334 (337) : I L R (1947) Nag 477 (DB', Fatechand v. 
^Vas 2 ldeo, (It would be incorrect to urge that Ss. 4 to 25 would not apply to 
arbitration proceedings —Case before the passing of the Arbitration Act 1940.) 

Section 7 — Note 4 

1. (’18) 6 AIR 1918 Mad 724 (727) : 41 Mad 102 : 40 Ind Gas 664, Kandasamy 
Naicken v. Irusappa Naicken. (The section contemplates the existence in two 
or more persons of a joint right and a joint cause or joint causes of action in 
support of a single suit.) 
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But, it is not necessary that the szibstantive right of the parties 
should be joint. The section applies to cases in which, though the 
S2iffstantive right is not joint, the right to sue or apply is joint. Thus, 
where several persons are entitled to distinct interests in the subs- 
tantive right, such right will not be joint. But, their right to sue or 
their cause of action may be joint and they may be precluded from 
bringing separate suits in regard to their respective interests. Thus, 
CO- mortgagees are presumed to have distinct interests in the mortgage 
(see S. 45, Transfer of Property Act) ; but they cannot bring sejiarate 
suits to enforce the mortgage to the extent of their respective interests. 
(See S. 67, Transfer of Property Act.) Similarly, though co-heirs may 
be entitled to distinct interests in the substantive right inherited by 
them, they cannot sue separately in regard to causes of ^tion based 
on transactions that happened prior to the death of the deceased, (see 
Note 23.) The section will apply to such cases although the substantive 
right is not joint. 

Under the Act of 1877, it was held in some decisions that the 
section only applied to cases in which the substantive right was joint,^ 
This view was based on the fact that the section used the words “joint 
creditors or claimants.” The amendment of the section clianging the 
said words into “persons jointly entitled to institute a suit or make an 
application for the execution of a decree” now makes it clear that the 
section also applies to cases in which the substantive right is not joint, 
provided that the cause of action or right to sue is joint. 

But where several persons are in the position of tenants-in-cominon 
with regard to the substantive right and each of them can sue sepa- 
rately in regard to his own interest in the right, neither the substantive 
right nor the right to sue is joint and this section does not apply to 
such a case.^ (see also Notes 23 and 27.) 

Where a matter gives a separate right to different persons to sue 
for the same relief, they are not “jointly entitled” to sue within the 
meaning of this section. In such cases, each person has a distinct, 
though similar, right to sue. Thus, where every member of a com- 

(’05) 28 .Mad 479 (485, 486) : 15 M:td L Joui* 3^, Harold Clive Johnson v. Porto 
NovoCundasamy, (Beneficiaries entitled to compensation under Fatal Accidents 
Act (Act XIII of 1855) are not x)er8on3 entitled to claim compensation jointly, 
but are parties entitled to relief severally.) 

2. (’05) 28 Mad 479 (485) : 15 Mad L Jour 303, Harold Clive Johnson v. Porto 
Novo Ciindasajny. (25 Mad 26 distinguished ou the ground that right to sue 
for an account and share of profits of the partnership sought to be enforced by 
heirs of the deceased partner was joint and indivisible.) 

(’07) 6 Cal L Jour 383 (396, 397), Harihar Pershad v. Bholi Pe^shad. 

[But see (’02) 25 Mad 26 (35, 41) (DB), Ahinsa Bibi v. Abdul Kader Saheh.'] 

3. (’19) 0 AIR 1919 Cal 378 (379) : 51 Ind Cas 797, Rakhal Chandra Ghose v. 
Mohendra Narain Sen. (Dispossession of several persons entitled to a piece of 
land — Each of them entitled to sue in regard to his share of the land —Section 
does not apply.) 

ISee also (*07) 6 Cal L Jour 383 (388# 395), Harihar Pershad v. Bholi Pershad. 
(Suit for mesne profits — Instances in which discharge can be given without 
concurrence of others jointly entitled to sue, pointed out.)] 
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muiiity has an individual right to offer worship on a certain platform 
and the defendant unlawfully raises a structure on the platform which 
obstructs such right, any member of the community can sue in his own 
right to have the structure removed.^ Similarly, it has been held in a 
case under the Bengal Patni Eegulation of 1819 that any one of the 
co-sharers of a patni taluk can sue to set aside a sale of the taluk.® 
Refeience may also be made to the view taken in some decisions (see 
Note 17) that the right to set aside an unauthorized alienation of joint 
family piopeity is separate and distinct for each coparcener, 

X, a member of a Hindu joint family transfei's certain property 
belonging to the family. The circumstances are such that X can sue to 
set aside the transfer on the ground that it was brought about by 
fiaud, The^circiimstances are also such that Y, another coparc6ner can 
sue to set aside the transfer on the ground that it is not binding on 
the family, x and Y are not “jointly entitled" to sue.** 

W here A and B constitute a Mitakshara joint family and a cause 
of action accrues to A in his own individual right, this section does 
not apply, the reason being that the right is not joint.^ 

Where the cause of action is joint as between tw'o or more 
persons, this section applies notwithstanding that it may be open, in a 
particular case, to any one of them to sue without joining the others 
as parties to the suit. Thus, though any member of a Mitakshara joint 
family can sue to set aside an alienation ot family property, the cause 
of action joint within the meaning of this section. (See Note 17.) 

The sons of the daughter of a Hindu take the property of their 
maternal grand-father with mutual rights of survivorship and they 
come under the expression “persons jointly entitled to sue."^ 

The joint right to sue under this section must exist at the 
commencement of limitation, (see Note 7.) 

5. Applicability of section to proceedings for execution. 

— The words used in S. 7 of the Act of 1871 (now s. 6) to describe the 
person to whom it was intended to apply were “person entitled to 
sue." In S. 8 of the Act (now S. 7) the words were “joint creditors or 

4. (’97) 24 Cal 385 (390), Baijti L%1 v. Guhtlilal. (There was no question of limi- 
tation in this case.) 

5. (’09) 2 Ind Cas 77 (79) (Cal), Gangadhar Sarkar v. Khaja Ahdxil Ajij, (This 
section is inapplicable in such cases.) 

6. (’39) 2C AIR 1939 Mad 907 (909) : 189 Ind Cas 167, Kxinhi Kannan v. Vaz- 
hayil Devaki. 

7. (’86) 10 Bom 241 (242) : 1886 Bom P J 13, Yekiiath Ramchandra v. Waman 
Brahmadev. (A suit brought by a person within three years of his attaining 
majority on a bond obtained by his guardian in his name alone during his 
minority was held to be within time, although the minor had an undivided 
brother who had attained majority more than three years prior to the suit, the 
reason being that the bond had been given to the plaintiff alone and the brother 
was not a party to the bond.) 

8. (’47) 34 A I R 1947 Mad 102 (104) : 231 Ind Cas 143, Kuppitsivami v. Than, 
gavelti. (A. I. R. 1944 Mad. 512 foil.) 

(*44) 31 AIR 1944 Mad 512 (512, 513), Ramayya v. Veerahhadracharu 



DISABILITY OF ONE OF SEVERAL PLAINTIFFS 


297 


% 


claimants.” When the sections were amended in the Act of 1977, the 
words “person entitled to sue” in 9. 7 (now S. G) were changed into 
“person entitled to institute a suit or make an application.” But the 
words “joint creditors or claimants” in section 8 (now s. 7) were not 
changed. In view of the change of words in S. 7 (now S. C), it was 
clear that that section applied both to suits and applications including 
applications for execution. But, as no change was made in regard to 
the words in section 8 (now S. 7), the question arose as to whether the 
section would govern applications for execution. On this question, 
there was a conflict of decisions. The Calcutta High Court held in the 
undermentioned case' that the words “joint creditors” in the section 
were wide enough to include joint execution creditors. But the ^Madras 
High Court took the contrary view.^ According to that High ([burt, 
the expression “joint creditors or claimants” could not include joint 
execution creditors. The words could only apply to creditors or 
claimants whose claim had not merged into a decree. Furtlior, the 
fact that no change was made in the wording of the section while the 
words in S. 7 (now S. 6) were altered as indicated above, sliowed that 
the scope of the two sections was intended to be different, (see also 
Note 8 to section G.) 

The amendment of the section in the present Act which brings 
the words in the two sections (ss. 6 and 7) into conformity with each 
other in this respect shows that both of them apply not only to suits 
but also to applications for execution. (See also Note G.) 

5a. Applicability of the section to period of twelve 

years fixed by Section 48 of the Civil Procedure Code 

This section is subsidiary to section 6 and the time mentioned in this 
section must be taken to be the time referred to in s. 6, tliat is, the 
time specified in the first schedule of this Act. Hence, the period of 
twelve years under section 48 of the Civil Procedure Code cannot be 
extended under this section.' See also section G Note 21. 

6. Disability of one of several joint decree.holders. 

Position under the old Act, 

Under the. Act of 1877, there w^as a conflict of views as to the 
proper interpretation of this section (then s. 8) with reference to such 
cases and at least four different views were expressed ; 

1. According to the first view, the first pai't of s. 8 (now S. 7) did 
not apply to such cases and the reasoning on which this view was 
based was this : The first part of the section applied only to cases in 

Section 7 — Note 5 

1. (*12) 15 Ind Gas 664 (664, 665) (Cal), Jagarnath Siyigh v. Mohabir Das. 

See also Note 6. 

2. (*02) 25 Mad 431 (441, 442) : 12 Mad L Jour 166 (FB), Periasamy v. Krishna 
Ayyan, 

Section 7 — Note Sa 

1 • 190 lud Gas 369 (DB), ML Zali 

Khdn 3xh\ y. Hama Prasad^ 

(*38) 25 A I R 1938 Cal 25 (30) : I L R (1937) 2 Cal 373 : 176 Ind Cas 212 (DB) 

Karttc Chandra v. Bata Krishna. 
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'which the act of the joint decree-holder (who was free from disability) 
l)cr se amounted to a discharge of the judgment-debtor. Under s. 258, 
Civil Procedure Code of 1882 (now Order 2i, Rule 2), no payment, or 
adjustment under a decree made out of Court could be recognized by 
the executing Court unless it had been certified to the Court. Under 
S. 231 (now O. 21, R. 15) it was provided that if the Court allowed any 
joint .decree-holder to execute the decree on behalf of all the decree- 
holders, the Court must pass such order as it deemed necessary for 
protecting the interests of the persons who had not joined in the 
application. Having regard to the above two provisions, it was not the 
act of the joint decree-holdev but the act of the Coutt executing .the 
decree that was intended to operate as a valid discharge. Hence, the 
first pai't of S. 8 (now S. 7) did not apply to such cases.^ 

The logical result of holding that one joint decree-holder could 
not give a valid discharge on behalf of all the decree- holders would be 
to make the second part of the section applicable to the case (if it was 
otherwise applicable), such part dealing with cases in which a discharge 
could not be given by one of the joint creditors on behalf of all.*^ But 
the decisions propounding the first view, notwithstanding they held 
that one joint decree-holder could not give a valid discharge on behalf 
of all the decree-holders, did not consider the applicability of the 
second part of the section to such cases at all. Having held that the 
first part of the section did not apply, they proceeded to consider the 
applicability of section 7 (now section 6). 

2. The second view was expressed by Bhashyam Aiyengar, J., in 
Periasamy v. Krishna Ayijan? The learned Judge dissented from 
the view that it was the act of the Court and not of the decree-holder 
that amounted to a discharge of the judgment-debtor in cases of 
adjustment or payment out of Court. But, he held that under S. 257, 
Civil Procedure Code of 1882 (now O. 21, R. l), if payment was made 
out of Court to the decree-holder, it must be made to all the decree- 
holders jointly in cases where thei*e were several joint decree- holders 
and that this rule applied even in cases in which, if the debt had not 
merged into a decree, one of the joint creditors would have been 
entitled to- give a discharge on behalf of all the joint creditors. Hence, 
one joint decree-holder could not, even in such cases, give a valid 
discharge on behalf of all the joint decree-holders. Thus, though on a 
difl'erent ground, the learned Judge also came to the conclusion that 
the first part of section 8 (now S. 7) did not apply to cases in which one 
of several joint decree-holders was under disability. 

Section 7 — Note 6 

1. (1900) 22 All 199 ^203): 1900 All W N 8 (FB). Zamir Hasan v. Sunder. (1884 
All W N 68. Harg' bind v Sri Kisheyi, is based on wrong view of S. 8 of Limitation 
Act of 1877.) 

(’90) 13 Mad 236 (239, 240), Seshan v. Rajagopala. (It was observed that S. 8 of 
the old Act did not include execution creditors.) 

(’96) 20 Bom 383 (385), Govindram v. Tatia. 

2. See (’02) 25 Mad 431 (441) : 12 Mad D Jour 166 (FB), Periasamy v. Krishna 
Ayyar. 

3. ( 02) 25 Mad 431 (440,441, 443) : 12 Mad L Jour 166 (FBI. 
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But, he proceeded to consider the question whether in view of 
the fact that one joint decree-holder could not give a discharge so as 
to bind the others, the second part of the section (dealing with cases 
in which a discharge could not be given without the concurrence of 
the person under disability) applied to the case so as to give all the 
decree-holders the benefit of an extended ptjriod of limitation. On this 
question, he held that the expression “joint creditors or claimants” in- 
the section did not include joint execution creditors (see Note 5) and 
that therefore, the section was not applicable at all to the case of joint 
decree-holders. 

3. The third view was that “joint creditors” included execution 
creditors. This w-as the view of the Calcutta Higli Court in the 
undermentioned case^ where the view of Bhashyam lyenger, J., that 
the expression “joint creditors or claimants” in S. 8 (now S. 7) did not 
include execution creditors, was not acceijted. 

4. The fourth view w'as that the second part of the section applied 
only to cases in which all the joint creditors were under a disability 
and was not applicable to cases in w^hich only one of the joint creditors 
was under a disability.^ The logical result of this position was that the 
second part of the section would not apply to cases in which one 
of several joint decree-holders was under a disability. 

In several decisions, the question of the applicability of s. 8 (now 

S. 7) to cases in which one of the joint decree- holders was under a 
disability was not considered at all and the question was merely 
considered from the point of view of s. 7® (now s. G). 

Thus, in most of the cases decided under the Act of 1877 it was 
held (expressly or tacitly) that this section did not apply to cases in 
which one of several joint decree-holders was under a disability at 
the commencement of limitation. So, the question arose as to the 
applicability of S. 6 in such cases. On this question there was a conflict 
of decisions, for a discussion of which see Note 8 to s. 6. 

Position under the present Act, 

Under the lu'esent section, the amendment of the opening words 
of the- section, w’hereby the words “joint creditors or claimants” have 
been replaced by the words “persons jointly entitled to institute a suit 

4. ( 12) 15 Ind Gas G64 (6G4, G65) (Cal), J agarnaUi Singh v. Mohahir Das. (14 
Cal 50, Anando v. Anando, distinguished on the ground that the Court in that 
case was not dealing with an application for execution.) 

See also Note 5. 

5. ( &/) 14 Cal 50 (53):11 Ind Jur 143 (DB), Anando Kishore v. Anando Kishore. 

( 93) IG Wad 436 (438, 439) *. 3 ^lad L Jour 216 (DB), 1 ignesivara v. Bappayya. 
See also Note 14. 

6. See ( 04) 1 All L Jour 408 (Note), T/Hadhar v. Chatui'hhuj . 

( 04) 27 All 67 (68) : 1 All L Jour 407 ; 1904 All W N 163 Jiicayi Bam v. Bam 
Sarup i?am, (Section 7 (now S 6) applies even where some only and not all of 
the judgment creditors are affected by legal disability.) 

( 07) 7 Cal L Jour 308 (309), Sheikh Jamir v. Srimati Lai Bibi. (The decree in 
this case was one which could be executed jointly and severally and the minor 
was held to have right to execute the whole decree.) 

( 06) 9 Oudh Cas 269 (270), Naicab Ibyi Hussaiti Khan v. Munir Ahrnad, 
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Notes 6-7 


or make an application for the execution of a decree" has removed 
the ground for the argument that the expression “joint creditors or 
claimants*’ did not include joint execution creditors but only referred 
to joint creditors or claimants whose claims had not merged into a 
decree, (see Note 5.) But the question still remains whether one 
decree-holder can give a valid discharge without the concurrence of 
others, so as to make the first part of the section applicable (see the 
first view mentioned above), or, if no such discharge can be given, the 
second part of the section will apply. (See the fourth view mentioned 
above.) 


As regards the first question, it will be shown in Note 15 that it is 
not correct to say that when payment is made under a decree out of 
Court, it is the act of the Court and not that of the decree-holder that 
constitutes the discharge of the judgment-debtor. It will also be shown 
in that Note that the argument that one joint decree-holder can in no 
case give a discharge on behalf of other joint decree-holders unless 
they have constituted him their agent is not correct. As regards the 
argument with reference to the second question that the latter part 
of the section applies only to cases where all the joint creditors are 
under a disability, it will be shown in Note 14 that whatever justificar 
tion there might have been for such a view under the old section, it 
is not sustainable under the present section. Thus, there is no reason 
for holding that notwithstanding the obvious intention of the section 
which is evident from its opening words, neither of its parts applies to 
cases in which one of several joint decree-holders is under a disability. 

See also section 6 Note 8. 


7, “Is under any such disability.** — These words relate 
back to S. 6 and show that the disability contemplated by this section 
is of the same description as that referred to in S. 6.^ Thus, the 
disability must be of the same kind as is mentioned in S. 6. In other 
words, this section applies only to cases in which one of the persons 
entitled to sue or apply is a minor, insane or an idiot. It does not 
apply to any other kind of disability. 

Again, the disability must exist at the time mentioned in S. G, 
that is at the time from which limitation is to be reckoned.^ 


Section 7 — Note 7 

1 . (’41) 28 A I R 1941 Pat 45 (48) : 20 Pat 1 : 190 I. C. 369 (DB), Ut, ZaW^han 
Bibi V. Bama Prasad. 

(’21) 8 AIR 1921 Oudh 196 (199) : 64 Ind Cas 757 : 24 Oudb Cas 330, Chokhey 
Siiigh V. Hurdco Singh. 

2. (’46) 1946 J L R 136 (139) (DB), Bamsakai v. Ishtvarsaran. (Extended period 
under S. 8 is available only in the case of one already inexistence on the da^e 
on which the cause of action accrued.) 

(’43) 30 AIR 1943 Lah 281 (287) : I L R (1944) Lah 287 : 209 Ind Cas 257 (FB), 
Indar Pal v. Badri Das. (Both Ss. 6 and 7, Lim. Act go together. In fact as 
worded. S. 7 is obviously an extension of S. 6. If an after-born reversioner is non- 
existent at the time from which the period of limitation is to be reckoned, ». 
cannot be invoked in his case.) 

{’24) 11 AIR 1924 All 912 (914) : 79 Ind Cas 1019, Dhanraj y. Bam Naresh, 



DISABILITY OF ONE OP SEVERAL PLAINTIFFS 


301 


Jllu&trationi, 

(a) At tbe time from which the period of limitatioQ is to bo reckoned, A 
and B are jointly entitled to sue or apply for execution but neither of them is 
under any disability. Subsequently, A becomes insane. The section will not apply 
to such cases because the disability does not exist at the coinmeuccuient of liinita- 
tioQ but arises subsequently. 

(b) A, a Hiudu father, and B and C, liis two adult sons, constitute a 
Mitakshara joint family. In 1910, A alienates a portion of the family property 
without the consent of B and C and without any justifying necessity. The 
transferee is put in possession of the property immediately. B and C are jointly 
entitled to sue to set aside the alienation. Limitation for the suit runs from 1910, 
the date on which the transferee is put in ixissession (Article 126). In 1912, during 
the lifetime of B and C, another son D is born to A, According to the Mitakshanfc 
law as administered in certain provinces, D, the after-born son, also is entitled to 
sue to set aside the alienation. But D does not get an independent cause of action 
on bis birth, but is entitled to sue on the cause of action accrued in favour of JJ 
and C. In other words, D becomes jointly entitled with B and C to sue to set 
aside the alienation. But D's minority being: a factor which arises only after the 
commencement of limitation in 1910, the disability does not attract the provisions 
of this section.^ 

8. Applicability of the first part of the section, — The 
test for the applicability of the first part of this section is that a 
discharge must be capable of being given without the concurrence of 
the person under disability.^ The section contemplates a discharge 
being given by one or more of the joint claimants without the 
concurrence of the others. (See Note 9.) Hence, the nature of the 
obligation or the relations between the parties must be such that a 
discharge can be given by one or more of the joint claimants without 
the concurrence of the others. 

Further, the section contemplates a capacity to give a discharge 
which exists at the time from which limitation is to be reckoned. 
Hence, although the nature of the obligation or the relations between 
the parties may admit of a discharge being given by one of them, if 
none of them is in a position to give a discharge at the commencement 
of limitation, the first part of the section will not apply. 

Both the above elements are present in the example given in 
illustration (a) to the section. The joint claimants being partners, the 
relations between them are such that one of them can give a discharge 

(’21) 8 AIK 1921 Oudh 196 (199) ; 64 Ind Cas 757 : 24 Oudh Cas 330, Chokhey 
Singh v. Hurdeo Singh. (Birth of a new coparcener into a family —No fresh 
extension of limitation can be obtained.) 

3 (’24) 11 AIR 1924 All 912 (914) : 79 Ind Cas 1019, Dhanraj v. Ram Naresh. 

( 23) 10 AIR 1923 Oudh 52 (54) : 66 Ind Cas 938, Ranodii) Singh v. Rameshar 
Prasad. (Such after-born son cannot obtain benefits of S. 6 of Limitation Act 
and hence can give no benefit under S. 7 to hie elder brothers.) 

ISee also (*18) 5 AIR 1918 All 183 (184): 40 All 630 : 46 I. C. 584 (FB), Kalika 
Bakhsh v, Ramcharan. (Case relating to application for execution.)] 

Section 7 — Note 8 

1. See (’39) 26 AIR 1939 Mad 907 (909) : 189 Ind Cas 167, Eunhi Kannan v. 
Devaki. (Section 7 of the Limitation Act is a disabling section, and so far as it 
takes away the right conferred by S. 6, has to be strictly coustrned and before 
dismissing the suit of a minor which is in time under S. 6 the Court should be 
quite certain that the disabling provisions of S, 7 apply to the case.) 
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I 

on behalf of all. Secondly, one of them is free from any disability at 

the commencement of limitation and hence, is in a position at such 

time to give a discharge on behalf of all. Hence, the first part of the 

section applies to the case and time begins to run against all the 
partners. 

But, in illustration (b), although the nature of the relations of 

the parties is such as to admit of a discharge being given by one of 

them on behalf of all, all of them being under a disability at the 

commencement of limitation, none of them is in a position at such 

tivie to give a discharge. Hence, the case in illustration (b) is one in 

which a discharge cannot be given without the concurrence of the 

person under disability, within the meaning of the section, (see 
Note 11.) 

9. “Discharge,” meaning of The term "discharge,” when 

used with reference to a legal obligation means a release from such 
obligation. The power to give^ a discharge, therefore, simply means 
the power to release a person from liability. This power may be 
exercised in two ways : 

(1) By the creditor or claimant accepting or receiving satisfaction of 

the claim from the debtor and making an acknowledgment to 
the effect that the claim has been satisfied and that nothing 
further is due from the defendant. 

(2) By the creditor relinquishing or giving up the claim wholly or 

partially. 

A person having power only to give a release in the first sense 
mentioned above will still be a person competent to give a discharge 
within the meaning of this section.^ Thus, a partner cannot relinquish 
a claim belonging to the firm.^ But he can receive payment of a debt 
due to the firm and give a discharge in respect of it. This is sufficient 
to make him a person capable of giving a discharge within the meaning 
of this section, (see illustrations to section.) Similarly, the manager of 
a Mitakshara joint family cannot relinquish a debt due to the family.^ 
But he can receive payment of the debt on behalf of the family and 
give a good discharge in respect of it within the meaning of this section, 
(see Notes 16 to 18.) 

Section 7 — Note 9 

1. Sec (’28) 15 AIR 1928 Mad 933 (937) : 112 Ind Gas 501, Arunachallam v. 
Bamaswainy . (Obiter^ One of the several payees of a negotiable instrument can 
give a valid dis3harge of the entire debt without the concurrence of the other 
payees provided that the payment is made in full to one of the promisees of the 
debt.) 

ISee also (’21) 8 AIR 1921 Bom 289 (291) ; 45 Bom 446 : 59 Ind Gas 759, 
Bapu Tatya v. Bala Ravji Desai. (The fact that the manager of a joint Hindu 
family can give a discharge only for the benefit of the family does not make 
him a person who cannot give a discharge.) 

(’33) 20 AIR 1933 Lah 479 (480) : 142 Ind Gas 295, Lai Cliand v. Gian Chand. 

(Do.)] 

2. See Partnership Act (1932), Section 19. 

3. (’28) 15 AIR 1928 Mad 601 (602) : 51 Mad 484 : 109 Ind Gas 320, Dasaratha- 
ravia Iteddi v. Narasa Reddi, 
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The expression “discharge” is not confined to a discharge of a 
debt or other pecuniary liability. It applies to any form of quittance 
whereby the rights and liabilities of parties are put an end to/“ Thus, 
the expression is applicable even to cases in which the right involved 
is a right to set aside an alienation of property or a right to redeem a 
mortgage. (See Note 17.) 

The right of a joint claimant to give a discharge without the 
concurrence of the other claimants is not identical with the right to 
sue or apply for execution without their concurrence or without 
joining them as parties to the proceedings.^ Hence, the fact that a 
joint claimant can sue without making the other claimants parties to 
the suit or that he cannot do so, is not conclusive of the question 
whether he can give a discharge without their concurrence, (see 
Notes 2 and 18.) 

The discharge contemplated by this section is a discharge given 
by a joint claimant in his oion right as such joint claimant. The 
power, therefore, which a joint claimant has, as a guardian of another 
claimant, to give a discharge on the latter’s behalf is not sufficient for 
the purposes of this section.® (see also Note 1-5.) A fortiori, the mere 
fact that there was a guardian or other person who was not a joint 
claimant but who could have given a discharge on behalf of the person 
under disability does not deprive the claimants of the extension of 
limitation under this section. In this view, the undermentioned 
decisions® do not seem to be correct. 

3a. (’5G) 37 AIR 1950 T C 67 (Pr 3) (FB), flamchandranwNarayanan. (The term 
‘discharge’ used in Section 8 of Travancore Limitation Act includes release of 
rights in respect of immovable property and even the right to institute a suit.) 

4 . (’01)25 Mad 26 (40) (DB), Ahiiisa Bibi v, Abdul Kader Saheb. 

iSee also (’94) 4 Mad L Jour 52 (Jour). (Critical note on 16 Mad 43G, Pignesaara 
V. Bappayya,) 

(’^2) 9 AIR 1922 Bom 319 (320) : 4G Bom 535 : 64 Ind Cas 972, Bai Keval v. 
Uadhu Kola. (Suit for redemption on behalf of Hindu joint family — All mem- 
bers must be made parties to suit — Hence manager cannot give discharge in 
such cases although be can do so in regard to suits for setting aside alieiratiou 
of joint family property, because in latter case he can sue without joining other 
members as parties — Submitted reasoning is not correct.) 

(’19) 6 AIR 1919 Mad 911 (922) : 41 Mad 659 : 46 Ind Cas 202 (FB), Varaymtia v. 
Goi}aladasayya. (Per Seshagiri Iyer, J. — The principle of the section is that 
where some of the joint claimants are adults and could have safeguarded the 
interests of themselves and others, limitation runs against them all.)] 

[But see ( 93) 16 Mad 436 (439) ; 3 Mad L Jour 216 (DB), Vigneswara v. Bap- 
payya. (Submitted not correct.)] 

5. (’02) 25 Mad 26 (39, 40) (DB), Ahinsa Bvbi v. Aldul Kader Saheb. 

( 35) 22 AIR 1935 Cal 631 (632, 633) : 158 Ind Cas 567 : 63 Cal 92, Abed Hosseiti 

V. Ahdxd Ildhman. (A certificated guardian is not in a position to give a dis- 
charge.) 

[But see (’29) 16 AIR 1929 Cal 165 (165) : 115 Ind Cas 354, Ashutosh Ghose v. 
Sashi Mohan Boy. (Submitted not correct.)] 

See also Note 15. 

6 . (’14) 1 AIR 1914 Cal 35 (36) : 20 Ind Cas 701, Raj Kumar Girija Nandan v. 
Kanhaiya Prasad. (Receiver appointed for estate of minors— Capacity of receiver 
to give discharge — Minors not entitled to extension of limitation.) 
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The section contemplates a discharge that can be given Ets a matter 
of right. A discharge that can be given only with the permission of 
the Court is not within the section/ 


10. In what cases discharge can be given by one joint 
claimant without the concurrence of others. — It is a matter 
of substantive law whether one of several persons jointly entitled to 
institute a suit can give a discharge on behalf of others. The general 
principles on the subject w^ould seem to be as follows : 

1 . Where the substantive right \s joint in the sense that each of 
(lie joint creditors is a creditor for the whole, any one of them can 
give a discharge so as to bind the others/ Thus, where there are 
several joint executors one of them can give a good discharge in 
regard to any debts owing to the estate, (see Note 26.) 

2. Where the parties are in the position of tenants-in-common 
witli regard to the substantive right, one of them cannot give a 
discharge without the concurrence of the others. In other words, 
where the co-owners are entitled to distinct interests in the substantive 
right, one of them alone is not entitled to receive payment and give 
discharge on behalf of all.^ (see Note 22.) 

3. Where there are several co-owners of a right, they must be 
jyresnined to be in the position of tenants-in-common and not joint 
tenants in regard to such right. In other words, the general presump- 
tion under the law is that co-owners are entitled to distinct interests 
in the right owned by them. (See Note 22.) 

4. A joint claimant who is under a legal disability cannot give a 
discharge even if in the absence of legal disability he could have done 
so. (see illustration (b),) 

The above are only general rules and are subject to exceptions in 
special cases. Thus, though joint trustees are only in the position of 
joint tenants in respect of the rights and properties vested in them 
as trustees, the law provides that one of them cannot give a good 

ISee also (’19) 6 AIR 1919 All 297 (299) : 41 All 473 : 50 IndCas 730, Amina 
Bibi V. Bama Shajihar, (A Mahomedan mother, who is a de facto guardian 
having no authority to transfer or deal with the property of the minors, cannot 
give a valid discharge for ‘payments made to the minors. The underlying 
assumption, that the capacity of a guardian to give a discharge is sufficient for 
the purpose of this section, is not correct.)] 

7. (’19} 6 AIR 1919 All 297 (299) : 41 All 473 ; 50 Ind Gas 730, Amina Bibi r. 
Baina Shankar. (Guardian ad litem, incapacity of, to give a discharge without 
the leave of the Court — He cannot give discharge within the meaning of this 


t * o } 

(^5) 22°AJK 1935 Cal 631 (632, 633) ; 158 Ind Gas 567 : 63 Cal 92, Abed Hossain 
' Ahdnl Bahman. (Do.) 

Section 7 — Note 10 

(’07) 6 Cal L Jour 363 (395), Harihar Pershad v. BhoH Pershad. (Joint nght 
.rising out of a tort _ No inflexible rule that one of the holders of such a right 
an give a discharge without the concurrence of others.) 

(’07) 6 Cal L Jour 363 (395, 397), Harihar Pershad v 
ection does not apply to persons whose rights are distinct and different, bn 
.re permitted to enforce such separate rights by one judicial process.l 



DISABIUTY OP ONE OP SEVERAL PLAINTIFFS 


305 


discharge on behalf of all. (See Nofee 26.) Similarly, though the members Section 7 
of a Mitakshara joint family are in the position of joint tenants in Notes 10-11 
respect of the rights belonging to the family, it is not any and every 
one of the members that can give a discharge on behalf of the family. 

Such a right is recognized only in the case of the manager of the 
family. (See Note 16.) So also, in the case of partners^ though they 
may be entitled to distinct interests in the partnership business and 
in the rights which are the subject-matter of suit and as such are 
in the position of tenants-in-commonj each partner has implied 
authority under the law to give discharge in respect of the debts due 
to the partnership, (see Note 24.) 

10a. “Time will run against them all.” — See Note 2. 

11, "Where no such discharge can be given.” These 

words relate to the time from which the period of limitation is to be 
calculated, (see Note 8.) The incompetency of one joint creditor at 
such time to give a discharge so as to bind the others may bo due to 
either of two circumstances — 

(1) The nature of the debt or liability itself or the relations between 

the parties may be such that one joint creditor cannot give a 
discharge on behalf of the other joint creditor or creditors. 

Thus, where the liability is based on a tort, none of the persons 
jointly entitled to sue in respect of it can give a discharge 
without the concurrence of the others (except in some special 
cases).^ In such cases the incompetency of one of the joint 
creditors to give a discharge so as to bind all the joint creditors 
is not merely a temporary incompetency existing at the com- 
mencement of limitation but capable of disappearing subse- 
quently. Hence, there will be no question of one of the joint 
creditors becoming capable at any time, of giving a discharge 
without the concurrence of the others. In such cases, the 
additional period of limitation under the section should be 
computed from the time when the disability of such of the 

joint creditors as are under disability at the commencement of 
limitation comes to an end. 

(2) None of the joint creditors may be in a position to give a 

discharge (though the nature of the debt or liability itself or the 
relations between the parties may admit of a discharge being 
given by any of the joint creditors). For instance, in the example 
given in illustration (b) to the section, the nature of the debt is 
such that a discharge is capable of being given by any of the 
joint creditors, hor, the rule is that one partner can give a 
discharge in respect of a debt due to all the partners. (See 
Note 24.) But all of them being under disability at the com- 
mencement of limitation, none of them is in a position at such 
time to exercise his right of giving a discharge, (see Note 10.) 

In such a case, the inc ompetency of one joint creditor to give a 

Section 7 — Note 11 

1. { 07) 6 Cal L Jour 383 (395, 396), Harihar Fershad t. BhbH Pershad. 

3.LiiD.20. 
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discharge so as to bind the other creditors is merely a temporary 
incompetency. In other words, one of the joint creditors can, 
in such cases, be expected subsequently to become capable of 
giving a discharge without the concurrence of the others. In 
such cases, the additional period of limitation under the section 
is to be computed from the time when one of the creditors so 
becomes capable of giving a discharge.^ Thus, in the example 
given in illustration (b) to the section, the additional period 
under the section will run from the time when the disability 
of one of the partners comes to an end and he becomes capable 
of giving a discharge on behalf of all the partners. 

Thus, the second part of the section applies both to cases in which 
the debt or liability or the relationship of the parties is of such a 
nature that a discharge can be given by one of the joint creditors 
without the concurrence of the others, as well as to cases in which 
such debt or liability or relationship is not of such a nature. 


But, in Harihar Per shad v. Bholi Pershad^ Mookerjee, J., of 
the Calcutta High Court held that the second part of S. 8 of the Act 
of 1877 (now s. 7) applied only to cases in which the debt or liability 
of the defendant was of such a nature that a discharge was capable of 
being given by one of the joint creditors alone. His view was based on 
the wording of the second part of the section as it stood then. At that 
time, the words “or until the disability has ceased* which occur at 
the end of the present section did not find a place in the section. The 
second part of the section simply ran as follows : ‘ but where no such 
discharge can be given, time will not run as against any of them 
until one of them becomes capable of giving such discharge without 
the concurrence of the others." The second part of the section in the 
Act of 1871 ran as follows : “but where no such discharge can be given, 
time will not run as against any of them until they all are free from 
disability." The learned Judge contrasted the language of the two 
sections and pointed out how the words of the section in the previous 
Act were capable of applying to cases where the debt or liability was 
of such a nature that one joint creditor could not give a discharge on 
behalf of all and how the language of the section in the later Act 
was not capable of applying to such cases. According to his Lordship, 
the substitution of the words “until one of them becomes capable of 
giving such discharge without the concurrence of the others*' in the 
place of the words which occurred in the previous Act showed that 
the cases contemplated by the new section were those in which a 
discharge was capable of being given by one joint creditor alone on 
behalf of all, though at the commencement of limitation none of the 


2. (’38) 25 AIR 1938 Bom 392 (393) : 177 I C 286 (DB). Bhikarchand DevidaSY. 
Lachhmandas Bansilal. (If manager of Hindu joint family is minor time will 
be computed from bis becoming major.) 

iSee (’41) 28 AIR 1941 Oudb 165 (169) : 191 Ind Cas 825 (BB), Jagdish Naratn 
V. Bishun Datt. (Eldest brother being the manager of the family, time will run 
against the younger brother from the time when former attained majority •)! 

3. (’07) 6 Cal L Jour 383 (395, 396, 397). 
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joint creditors might be in a position to exercise the right of giving Section 7 

such discharge. JThua, according to his Lordship, both the parts of Notes 11-12 

the section applied only to cases in which the nature of the debt or 

liability of the defendant was such that one of the joint creditors 

might alone give a discharge on behalf of all. The first part of the 

section referred to eases in which such discharge was immediatehj 

capable of being given. The second part referred to cases in which 

such discharge would be capable of being given as soon as one of the 

joint creditors attained the position in which he could exercise his 

right of giving a discharge. 

The amendment of the section in the present Act by the addition 
of the words “or until the disability has ceased’’ at the end of the 
section has removed the basis for the view expressed by Mookerjee, J., 
in the above case. It is therefore now clear that, as already said, 
the latter part of the section applies also to cases where the debt or 
liability is of such a nature that one joint creditor alone cannot give a 
discharge in respect of it. 

In the undermentioned case,^ however, a case arising under the 
present Act, it was held that this section applied only to cases “where 
persons who could give a discharge, could not do so on account of 
incapacity such as lunacy, or minority or some such thing.” It is 
submitted that in view of the above discussion the observation is not 
correct. 

12. “Time will not run.*’ — It has been seen in the Notes 
to S, 6 that that section only extends the iDeriod of limitation (Note 2) 
and does not prevent the running of limitation against the i:)erson 
under disability. (Note 32.) It has also been seen (Note 2) that tliis 
section provides a special rule for some of the cases falling under s. 6. 

Under these circumstances, it follows that this section also must be 
considered only to extend the period of limitation and not to prevent 
the running of limitation. The words “Nothing in s. 6 or in S. 7 . 
shall he deemed to extend” in S. 8, also make this clear. 

The section, however, uses the words “time will not run.” It is 

submitted that this section being really only an appendix to s. 6 (see 

S. 6 Note 2), the above provision must be interpreted, if possible, inlhe 

same manner as the corresponding expression in s. 6. It is possible to 

interpret the second part of the section as meaning that in the cases 

corning within its purview, the litigant should be entitled to an 

additional period and that such additional period should be computed 

from the cessation of the disability or from the time when one of the 

persons jointly entitled to sue or apply becomes capable of giving a 

discharge. In this view, the words “time will not run” in the second 

part of the section would merely refer to the additional period con- 
ferred by the section. 

If the above interpretation is not adopted, the result will be that 
under this section the starting point of limitation is itself postponed 

4 . (*27) U AIB 1927 Mad 216 (216) : 99 I G 668, Neelkaniamier v. Ckinnanijnal 
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12a. *'As against any of them.”— See Note 2. 

13. “Until one of them becomes capable of giving such 
discharge.” — Under the second part of the section, the additional 
period of limitation conferred by it begins to run from the time 
when one of the persons entitled to sue or apply becomes capable 
of giving a discharge without the concurrence of the person under 
disability. The provision contemplates cases in which the liability is 
of such a nature that a discharge can be given by one of the joint 
claimants on behalf of all, but where none of them is in a position to 
give such a discharge, (see Note H.) 

Illustration (b) to the section is an instance in iioint. The debt 
being due to a firm, it is of such a nature that any of the partners 
(the joint claimants) can give a discharge on behalf of all. But, all 
the paitneis being under a disability at the commencement of 
limitation, none of them is in a position, then, to give a discharge. 
In such cases, the joint claimants are entitled to an additional period 
and such additional period must be computed from the time when 
one of them becomes free from his disability and therefore, capable 
of giving a discharge. 

In the cases of right of action belonging to the members of 
Mitakshara joint family, it is only the manager of the family that 
can give a discharge. Suppose, at the commencement of limitation, 
though some of the coparceners entitled to sue are adults and free 
from any disability, none of them is in the position of the manager of 
the family. In such a case, if subsequently one of them becomes the 
manager of the family, the additional period conferred by the section 
should be reckoned from the time of his becoming such manager. 

14. Whether the latter part of the section applies to 
cases in which one of the persons entitled to sue or apply 
is «nder a disability. — The opening words of the section, “where 
07ie of several persons jointly entitled” etc., govern both the parts of 
the section. Hence, the latter part of the section, which deals with 
cases in which no discharge can be given without the concurrence of 
the person under disability, also applies to cases in which one of 
several persons jointly entitled to sue or apply for execution is under 
a disability. It was, however, held in some cases^ decided under the 
Act of 1877 that the latter part of the corresponding section of that 
Act (3. 8) only applied to cases in which all the joint creditors or 

Section 7 — Note 14 

1. (*87) 14 Cal 50 (53) : 11 Ind Jur 143 (DB), Anando Kish^tre ▼. Anawdo Kiahorc 
( Obiter,) 

(■93) 16 Mad 436 (439) : 3 Mad L Jour 216 (DB), Vigrmswara t. Bapayya, 

See also Note 6. 


till the events specified therein, while under s. 6, limitation is merely 

extended and the starting point is not postponed. It is submitted that 

such a disharmony in the construction of the two sections should if 
possible, be avoided. * 
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claimants were under a disability and not to cases in which only one 
of them was under a disability. 

Probably there was some justification for this construction under 
the Acts of 1871 and 1877. Thus, the second part of the section in the 
Act of 1871 ran as follows; “but where no such discharge can be given, 
time will not run as against any of them until they all are free from 
disability.*' The words “until they all are free from disability” 
perhaps could be construed as meaning that only cases in which all 
the joint creditors or claimants w*ere under a disability, were in 
contemplation. 

Similarly, the second part of S. 8 of the Act of 1877 ran as follows; 
‘but where no such discharge can be given, time will not run as 
against any of them until one of them becomes capable of giving such 
discharge without the concurrence of the others." Illustration (b) also 
was added to the section in the Act of 1877. The words “until one 
of them becomes capable of giving such discharge" together w'ith 
illustration (b) probably suggested that the cases contemplated were 
those in which all the joint creditors or claimants were under a 
disability at the commencement of limitation but one of them subse- 
quently became capable, by reason of the cessation of his disability, of 
giving a discharge. 

Thus, under the Acts of 1871 and 1877 there was room for the 
view that the second part of the section only applied to cases in which 
all the joint creditors or claimants were under a disability. 

But, under the present Act, the second part of the section has 
been amended by the addition of the words “or until the disability has 
ceased." The disability referred to in the above clause may be that of 
one of several persons jointly entitled to sue or apply and does not 
necessarily denote the disability of all of them. Hence, the amendment 
of the section in the present Act makes it clear that, cases in which 
one of the persons entitled to sue or apply is under a disability are 
within the purview of the second part of the section. The retention of 
illustration (b) is not inconsistent with such an interpretation. The 
illustration only shows that the principle of the latter part of the 
section applies also to cases in which all the persons entitled are 
under a disability, (see Note 3.) 

15. Competency of one joint decree-holder to give 
discharge on behalf of all, — As a general rule, one joint decree- 
holder cannot give a discharge to the judgment-debtor without the 
concurrence of the other decree-holders.^ The provisions of o. 21 , R. 15 

Section 7 — Note 15 

I 0 229 • Chiranji Lai t. Bam Sarup. 
tWhere a joint decree for possession of land and demolition of a construction is 
passed m favour of a major brother, widow and a minor, although their interests 
were distinct and separate, the major cannot give a valid discharge for the minor 

and, therefore, an execution application by the minor within three years from 
attaining majority is not barred.) 

^ ® i^ahomed Ea 2 am v. Nadir AU 

hhan. (One of deceased decree- holder’s legal representatives minor— Majors can- 
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which enable one of several joint decree-holders to apply for execution 
on behalf of all the decree-holders, do not imply that one joint decree* 
holder can give a discharge on behalf of all the decree-holders.^ As 
seen in Note 9, the capacity to institute a suit or make an application 
on behalf of another person does not necessarily imply a capacity to 
give a discharge on behalf of such person. Moreover, the right of one 
joint decree-holder to apply for execution on behalf of all under o. 21, ■ 
R. 15 is dependent on the permission of the Court. Therefore, even 
supposing that such a right implies a right to give a discharge, the 
discharge will not be of such a character as is contemplated by the 
section. For, the discharge contemplated by the section is a discharge 
given by a person as of right and not one which depends on^ the 
permission of the Court, (see Note 9.) 

There are, however, exceptions to the general rule that one joint 
decree-holder cannot give a discharge on behalf of others. For instance, 
when the decree itself authorizes one of the decree-holders to receive 
the decretal amount and to give a discharge to the judgment-debtor 
he can do so without the concurrence of the other decree-holders.® 

It has also been held that where a decree is passed in favour of 
a Hindu joint family, the manager of the family can give a valid 
discharge to the jugdment-debtor.^ The reason given is that where 

not give valid discharge —Section 7, Limitation Act, is not affected by 0. P. C. 

O. 21, R. 15.) 

(’87) 11 Cal 50 (54): 11 Ind Jur 143 (DB), Anando KisUore Dass Bakshi\. Andndo 

Kishore Bose. (14 Cal 350 (DB), Ahamudeen v. Grish Chunder^ disting- 
uished.) 

(’04) 1 Nag L R 24 (30), Samhhusa v. Gopal. (A payment to one of the joint 
decree-holders not proved to be for the benefit of all decree-holders operates as a 
discharge to the extent of the payee’s share of the decree.) 

(’03) 26 All 318 (319, 320): 1904 All V7 N 22, Tammaa Singh v. Bachhmin Run- 
70ari. (14 Cal L R 70 (DB), Bibee Budhun v. Hafezak, approved.) 

[See (’45) 32 AIR 1945 Cal 387 (393, 391) : ILR (1946) 1 Cal 45 (DB), Satyanarayan 
Banerji v. Kalyani Prosad. (One of decree- holders, a minor— Others not compe- 
tent to give discharge — Time will not run against any of them till the minor 
attains majority.)] 

2. (’31) 18 AIR 1931 Lah 5 (6): 130 IG 403, Mahomed Kazam v. Nadir Ali Shah. 

3. (’34) 21 AIR 1934 Mad 103 (103) : 148 I C 54, V enkatai'ama v. Bheema Boo. 
(’29) 16 AIR 1929 Bom 382 (384) : 121 Ind Cas 446, Murlidhar v. Shivram. 

4. (’19) 6 AIK 1919 All 209 (210) ; 41 All 435 : 49 I C 990, Bati Bam v. Nadar. 
(Decree- holder died during pendency of execution proceedings — The adult and 
eldest son not applying in time for execution of the decree — Application by 
younger son after attaining majority held barred.) 

(’26) 94 Ind Cas 922 (922, 923) (All), Badha Kant Shukul v. Butia Misir. (Mort- 
gage decree.) 

(’29) 16 AIR 1929 Bom 13 (13) : 52 Bom 441 : 110 I G 276, Sapdu v. Sakharam. 

(7 Ind Cas 939, Mulchand v. Kesari Khupchandy dissented from ; AIR 1921 Bom 
289 : 45 Bom 446 (DB), Bapu v. Bala^ followed.) 

(’35) 22 AIR 1935 Cal 631 (632) : 158 Ind Cas 567 : 63 Cal 92, Abed Hossain v. 
Abdul Bahman. (Hindu manager’s capacity to give discharge is derived from the 
substantive law.) 

(’ll) 12 Ind Cas 503 (505) (Mad) (DB), Duraisamy Sastrial v. Venkataraina Iyer. 
(Reversing 10 Ind Cas 464, Venkatarama v. Duraiswamy.) 

(’36) 23 AIR 1936 Mad 434 (436, 437) : 161 Ind Cas 969, Administrator-General, 
Madras v. Badhakrishna Cheitiar. (The power of manager to give discharge is 
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one of the several joint creditors is competent under the substantive Section 7 

law to give a discharge in respect of the dehty he can give such discharge Note IS 

even after the debt has merged into a decree} But, this view has been 

dissented from in several decisions.® Thus, it has been held that the 

mere fact that a decree has been passed in favour of a joint Hindu 

family and that the manager of the family is not under any disability 

is not sufficient to enable him to give a discharge in respect of the 

decree so as to bind the other members of the family.^ Similarly, it 

has been held that the fact that the decree is in favour of partners® 

or joint executors® does not make one of the decree-holders alone 

competent to give a discharge, though, if the debt had not passed into 

a decree, he would have been competent to give such discharge. 

The above decisions proceed on two lines of reasoning : 

(l) Under this section, the discharge must be the act of the party 
himself and not of the Court. But, having regard to the provisions of 
O. 21, Rr. 2 and 16 of the Civil Procedure Code, the discharge of the 
judgment- debtor under a decree is not the act of the decree-holder 
but that of the Court. Hence, one joint decree-holder cannot give a 
valid discharge on behalf of others.^® 

not .'^fleeted by the fact that it was another person who was representing the 
minor as next friend.) 

(’13) 18 Ind Gas 723 (7*24) (Mad); Ra77iana?ui7tan Sivayya v. Udatha Afcliayya> 

0l4) 1 AIR 1914 Mad 1 (1) : 22 I C 76, Palajiiandi Pillai v. PappathidhimaU 
(Observations to the contrary in 25 Mad 431 (FB), Periasami v. Krishna, not 
relevant as they are based on old S. 8, Limitation Aot,) 

(’18) 6 AIR 1918 Mad 85 (86); 44 I C 566, Venhatasitbbiah v. VenlcatesicarUu (Do.) 

(’15) 2 AIR 1915 Oudh 227 (228) : 30 Ind Gas 75, Naurang Singh v, Sheoraja. 

(AIK 1914 Bom SCO (DB), Mahableswar v. Ramchandra, referred.) 

ISee also (’29) 16 AIR 1929 Cal 165 (165) ; 115 Ind Gas 354, Asntosh Ghose v. 

Sashi Mohan Roy. (Suit for accounts— Part of claim dismissed as barred by 
time — Plaintiffs 1 and 2 were members of joint Hindu family of which plain- 
tiff 1 was the karta— /feid, S. 7 was inapplicable as xdaintiff 1 could give a full 
discharge.) 

(’27) 14 AIR 1927 Pat 329 (330) : 103 I C 75, Jhakhri Gope v. Phagu Mahto. 

(0. P. 0., 0. 21, R. 15 — Joint decree— One joint decree-holder can give a valid 
discharge.)] 

5. See (’ll) 12 Ind Gas 503 (505) (Mad), Duraisamy Sastrial v. Venkataravia 
Aiyar. 

6. See cases cited in foot-notes (7), (8), (9) and (10). 

7 . (’17) 4 A I R 1917 Mad 988 (988, 989) : 35 Ind Gas 157 (DB), Mahovied Silar 
Sahib £ Co.v. Nabi Khan. (No question of limitation was involved in this case.) 

8. (’17) 4 A I R 1917 Mad 988 (988, 989) : 35 Ind Gas 157 (DB), Mahomed Silar 
Sahib d Co. v. Nabi Khan, (No question of limitation was involved in this case.) 

9. (’06) 28 All 252 (255) : 1906 All W N 16 : 3 All L Jour 49, Lachman Das v. 

Chaturhhuj Das, (No question of limitation was involved in this case.) 

10 . (’90) 13 Mad 236 (240) (DB), Seshan v. Raja Goimla. (It was held in this case 
that S. 8 (now S. 7) applies only to those cases in which the act of the adult 
joint owner is per se a valid discharge.) 

(1900) 22 All 199 (203) : 1900 All W N 8 (FB), Zamir Hasa7i v. Sunder. (1884 
All W N 58 (DB), Hargobind v. Srikishen, overruled.) 

(’96) 20 Bom 383 (385) (DB), Govindram v. Tatia. 

(’10) 7 Ind Gas 939 (940) : 34 Bom 672 (DB), Mulchand Panachand v. Kesari 
Khupchand. (Applicability of 22 All 199 and 20 Bom 383 has not ceased owing 
to any change in words of present S, 7.) 
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It is Submitted that though the view that a discharge under this 
section must be the act of the 'party himself and not of the Court is 
not open to any criticism, yet, the view that under the Civil Procedure 
Code the discharge of the judgment-debtor under a decree is the act 
of the Court and not that of the decree-holder does not seem to be 
correct. As pointed out by Bhashyam Iyengar, J., in Periasami v. 
Krishna^^ if payment be made out of Court to a sole decree-holder or 
several joint decree-holders, as the case may be, such payment will be 
a sufficient discharge of the decree debt and it is not the act of the 
Court in recording such payment that operates as a discharge. Under 
o. 21 , R. 2 , the act of the Court simply consists in recording satisfaction 
of the decree. A discharge not so recorded cannot be recognized by 
the Court executing the decree, since, for purposes of executing the 
decree, such record is, by statute, made indispensable evidence for 
pixiving the alleged discharge. 

Even for purposes of execution, sub-rule (s) of o. 21, R, 2 shows 
that it is not necessary that the payment or adjustment out of Court 
should both be certified and recorded. Where such adjustment or 
payment has been certified by the decree-holder, it must be recognized 
by the executing Court although it has not been recorded by the 

Court.>2 

Moreover, the view that one joint decree-holder cannot give a 
disclmrge on behalf of others will make the first part of the section 
inapplicable to cases of joint decree-holders, whereas the obvious 
intention of the section (as amended by the present Act), as evident 
from its opening words, is to cover such cases. 

(2) The second line of reasoning is this. Under O. 21, Rr. 1 and 2 
of the Civil Procedure Code, where there are several joint decree- 
holdei*s, any payment under the decree out of Court or any adjustment 
of the decree must be made to or with all the decree-holders. Such 
XDayment or adjustment made to or with only one of several joint 
decree-holders cannot bind the others, unless he was also constituted 
by them an agent for the purpose. The mere fact that one of the joint 
decree-holders is the manager of a joint Hindu family or. is otherwise 
a person who would have been able to give a discharge if the debt 
or liability of the defendant had not merged into a decree, will not 
empower him to give a valid discharge under the decree without the 
concuri'ence of the other decree-holders any more than it will empower 
him to execute the whole decree as of right without the concurrence 
of the remaining decree-holders.^® 

It is submitted that this reasoning also does not appear to be 
correct. The discharge contemplated by this section is a discharge 

11 . (’02) 25 Mad 431 (440, 441) : 12 Mad L Jour 166 (FB). 

12 . (’15) 2 AIR 1915 Cal 744 (745) : 30 I. C. 45, Tarak Nath v. Natahar MondaX. 

See also the cases cited in A. I. R. Commentary on the Civil Procedure Code, 5tli 

(1950) Edn., Vol. II, O. 21 R. 2 Note 19. 

13 . (’02) 25 Mad 431 (440, 441) : 12 Mad L Jour 166 (FB), Periasami v. Krishna. 
(’17) 4 AIR 1917 Mad 988 (988, 989) : 35 Ind Cas 157 (DB), Mohamed Silar 

Sahib <& Co, v. Nabi Khan, 


4 



DISABIIilTY OF ONE OP SBVBRAti PLAINTIFFS 


313 


given by a joint creditor in hia own right as such creditor and not as Section 7 

an agent or guardian acting on behalf of the other joint creditoi* 9 . Note 15 

(See Note 9.) Hence, a discharge given by a joint decree-holder as an 

agent of the other decree- holders will not be a discharge within the 

meaning of this section. As, under the view in question, a discharge 

cannot be given by a joint decree-holder in any other case, the result 

will be that in no case can one joint decree-holder give a discharge 

on behalf of others. This will make the first part of the section not 

applicable at all to the case of joint decree-holders— a result, whioli, as 

already pointed out, is against the plain intention of the section. 

Moreover, the fact that under O. 21, R. 15 even a pei-son in the 
position of a manager of a Hindu joint family is not entitled as of 
right to execute a decree in favour of the members of the family but 
can only do so with the permission of the Court, does not affect the 
question of his competency to give a discharge under the decree on 
behalf of the other joint decree-holders. As seen in Note 9, the capixcity 
to sue or apply on behalf of others is a distinct matter from the 
capacity to give a discharge and the considerations applicable to the 
one are not necessarily applicable to the other. 

The true view seems to be that the expression “decree-holder” in 
O. 21, Rr, 1 and 2 will include any person who is competent to act on 
behalf of a decree-holder. So. if one of the several joint decree-holders 
is a person who, if the debt or liability of the defendant had not passed 
into a decree, would have been competent to give a discharge, it must 
be held that he is competent to give a discharge under the decree. 

Mention must, however, be made of the decision of the Privy 
Council in Ganesha How v. Tiilja Ram Row^^ and the principle 
involved therein. In that case, it was held that the powers of the 
manager of a Hindu joint family to enter into a compromise on behalf 
of the family are controlled by the provisions of o. 32 , R. 7 of the Civil 
Procedure Code which provide that no next friend or guardian of an 
infant can enter into a compromise on behalf of the infant without 
the permission of the Court. Hence, it was held that the manager of a 
Hindu joint family who was also the guardian of a minor member of 
the family could not, without the permission of the Court, enter into 
a compromise on behalf of the minor purporting to do so as the 
manager of the family. It was laid down that the manager could not, 
without the leave of the Court, do any act which he was forbidden as 
^ardian to do without such leave. The principle of the decision has 
been applied to the receipt of money under a decree. In such cases it 
is provided by o. 32, R. 6 that no moneys can be received by the 
guardian or next friend of a minor without the permission of the 
Court. Applying the principle of the Privy Council decision, it has 
been held that even if the next friend or guardian of the minor is the 
manager of a joint Hindu family of which the minor is a member and 
in favour of which the decree has been passed, the next friend or 

^ (PC). (Appeal from 
8 Ind Caa 928 (DB), Qanesha Boio ▼. Tuljaram Row.) 


s. 
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guardian cannot receive any moneys nnder the decree or give a dis- 
chai'ge to the judgment-debtor without the permission of the Court. 
But, where the decree itself i^ermits one of the joint decree-holders 
who is also the guardian of the minor decree-holder to receive the 
decretal amount, no fresh permission from the Court is necessary to 
enable him to receive the amount and give a discharge to the 
judgment-debtor.^® 


The Privy Council decision and the other decisions which follow 
it are based on the general principle that a rule of statutory law must 
prevail over a rule of non-statutory law when there is a conflict between 
the two rules in any case. This principle, as seen from the above 
decisions, seems to be equally applicable whether the rule of statutory 
law is one of procedural or substantive law. Hence, the view expressed 
by Walsh, J., in the undermentioned case'^ seems to be open to doubt. 
In that case, the question under consideration was whether the fact 
(assuming it to be a fact) that under the Civil Procedure Code the 
order of the Court was necessary to constitute a discharge of the 
judgment-debtor under a decree, was a ground for holding that one 
joint decree-holder cannot give a valid discharge on behalf of all the 
joint decree-holders. It was observed that this section x’eferred to the 
status of parties under the substantive law and was not affected by 
any rule of procedure which required the intervention of the Court for 
completing the discharge of the judgment-debtor. This view seems to 
be open to question for the reason already stated. 


The question, therefore, arises whether the view, that a joint 
creditor who under the genei'al law is competent to give a discharge 
to the debtor can also give a discharge after the debt has passed into 
a decree, does not. in view of the provisions of O. 21, Rr. 1 and 2, offend 
the principle stated above. It is submitted that it does not. As already 


15. (*43) ILR (1943) Mad 595 (600) (DB), Krishna Eeddi v. Jayaravia Rao. 

(*42) 29 A I R 1942 Lah 280 (283, 284) : 203 Ind Gas 295 (DB), Ram Prahash v. 
Jodli Singh. (The prohibitioa is not removed merely because the decree is passed 
in the name of the firm without further mention of the minor. Consequently, if 
an application for execution of the decree filed by the manager is dismissed as 
barred by limitation, a subsequent application for execution 'filed by the minor 
within three years after atjtaiuing majority is not barred either by reason of S. 7 
of the Limitation Act or by the principle of res judicata. Ex. F. A. No. 422 of 
1939 reversed.) 

(’39) 26 AIR 1939 Pat 33 (34) : 177 Ind Gas 713, Parmeshwari Singh v. Rafijit. 

(*25) 12 AIR 1925 Mad 78 (80) : 82 Ind Gas 785 : 47 Mad 920 (DB), Lakshmanan 
Chetty V. Subbiah Chetiy. 

(’25) 12 AIR 1925 Mad 230 (232) : 82 Ind Gas 588, Pitchdkkuttiya Pillai v, 
Doraistoamy Moopanar. 

(’12) 15 Ind Gas 664 (665) (DB) (Cal), Jagarnath Singh v. MohaHr Das. 

(*37) 24 AIR 1937 Cal 649 (651) ; 174 I C 887 (DB), Kanai Lai Saha v. Baijanath 
Kheiri* 

IS. (*29) 16 A I R 1929 Bom 382 (384) : 121 Ind Gas 446, Murlidhar Laxman v. 
Shwaram Sadashiv. 

(*34) 21 AIR 1934 Mad 103 (103):148 I. C. 54, Venkata Ramadoss v. Bkeema Rao. 

17. (’19) 6 AIR 1919 All 209 (211) : 41 All 435 : 49 Ind Gas 990 (DB), Rati Ram 
V. Nadar. 
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stated, the expression “decree-holder’* in O. 21, Rules 1 and 2 seems 
to include a person competent to act on behalf of a decree-holder 
\vhatever may be the basis of such competency. 

Thus, neither of the reasons given above really militates against 
the view that a joint creditor who could have given a discharge if the 
debt had not merged into a decree can do so also after the debt lias 

passed into a decree, (see Note 5.) 

The question, whether a discharge can be given by one of the 
joint creditors on behalf of all, is no doubt one which does not fall to 
be determined under this section. But, in considering the question, it 
is proper to take into account the fact that a particular view ad\anced 
is inconsistent with the view which the Legislature seems clearly to 
have adopted in enacting the section and leads to a result which is 
directly contrary to the section. The legislature in this section seems 
clearly to have proceeded on the view that a discharge con be given 
by joint decree-holders without the intervention of the Court and that 
in some cases one or some of them alone can give a discharge on 
behalf of all. Acting on this view, it has expressly made the principle 
of the section (under which the question of limitation depends on the 
capacity of one of the joint creditors to give a discharge on behalf of 
others) applicable to joint decree-holders also. (See Note 5 dealing with 
the effect of the amendment of the section under the present Act, in 
this respect.) To hold that in no case can one joint decree-holder give 
a discharge on behalf of another would be inconsistent with the view 
on which the Legislature seems to have proceeded and will lead to a 
result which is contrary to the plain words of the section. 

But, where, under the substantive law itself it would not have 
been competent to one of the joint creditors to give a discharge if the 
debt had not passed into a decree, it follows that after the decree is 
passed one of the decree-holders cannot give a discharge on behalf of 
all the decree-holders. Thus, where a decree is passed jointly in favour 
of several persons who are Muhammadan co-heirs, one of them cannot 
give a discharge in respect of the decree on behalf of all.^'*^ The reason 
is that unlike the case of a Mitukshara joint family (in which the 
manager of the family can give a discharge on behalf of the family) no 
one Muhammadan co-heir can give a dis^arge on behalf of the others. 

Reference has already been made to the fact that in view of 0. 32, 
R. 6 of the Civil Procedure Code, the guardian of a minor decree-holder 
who is a joint decree-holder with him cannot give a valid discharge to 
the judgment-debtor on behalf of the minor without the 'permission 

I7a. See (’19) 6 AIR 1919 All 2C9 (210) : 41 All 435 : 49 Ind Gas 990 (DB), Eati 
Earn V. Nadar. (Per Piggot, J. — All cases anterior in date to the passing of 
Act IX of 1908 require to be re-considered in the light of the words then inserted 
in 8. 7.) 

17b. (’29) 16 AIR 1929 Lah 467 (467, 468) ; 119 I. C. 234, Fazal Ilahi v. Aishan. 
(’31) 18 AIR 1931 Bah 5 (6)^ 130 I. 0. 403, Mahamed Kazam v. Nadir Ali Shah. 
(’24) HAIR 1924 Lah 681 (682) ; 78 Ind Gas 285, Muhammad Zulfikar Ali 
Khan v. Abrar Ali, 
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Section 7 of the Courts even though the decree-holders constitute a joint Hindu 
Note 15 family and the guardian is the manager of such family. Is the compe- 
tency of such guardian to give a discharge with the permission of the 
sufficient for the purpose of the section? No.’® The reason is 
that a discharge under this section must be a discharge given as of 
right^^ (see Note 9). Moreover, the section contemplates a discharge 
given by a person in his own right as a joint creditor. A right to give 
a discharge as guardian of a minor joint creditor is not within the 
section,^ In this view, the undermentioned decisions^^ do not seem to 
be correct, (see Note 9.) 

But, where the decree itself i^ermits one of the decree-holders to 
receive the decretal amount on behalf of all the decree-holders, his 
competency to give a discharge becomes a matter of right. Moreover, 
such right arises under the decree itself and though he may also be the 
guardian of the other joint decree-holders, the right is not attributable 
to his guardianship but to his own right under the decree. Hence, his 
power to give a discharge in such a case is within the section. 

Where the manager of a Hindu joint family is not the next friend 
or guardian ad litem of a minor member thereof, o. 32, K. 6 or R. 7 does 

18. (*25) 12 AIR 1925 Mad 78 (80J : 82 I. 0. 785: 47 Mad 920 (DB), LaTcshfiianan 
Chetty V. Stibhiah Ghetty, ( AIR 1919 All 209 : 41 All 435 (DB), Rati Ram t. 
Nadar y disbinguished and held to be correctly decided.) 

(’12) 15 Ind Gas 664 (665) (DB) (Cal), Jagarnath Singh v. Mahabir Das. (The 
proviBions of O. 32, R. 6 were not brought to the notice of the Court in 6 Cal 
\V N 348, Bholanand v. Padmanu 1 ld.^ 

(*35) 22 AIR 1935 Cal 631 (632, 633) : 158 Ind Cos 567 : 63 Cal 92 (DB), Abed 
Hossein v. Abdul Rahman. 

ISee also (’25) 12 AIR 1925 Mad 230 (232) : 82 Ind Cas 588, Pitchakkuttiya 
Pillai V. Doraisicamy Moopanar. (No question of limitation was involved in 
this case.)] 

19 . (’35) 22 AIR 1935 Cal 631 (632) : 158 Ind Gas 567 : 63 Cal 92 (DB). Abed 
Hossain v. Abdul Rahman. (Section does not contemplate a legal capacity which 
only empowers a person to realize a debt on behalf of another by the process of 
execution w’ith the permission of the Court.) 

ISee also (’31) 18 AIR 1931 Lah 5 (6) : 130 Ind Cas 403, Mohamed Kazam t. 
Nadir Ali Shah. (Order 21, Rule 15, 0. P. C., which enables one joint decree- 
holder to apply for execution on behalf of all does not imply that he can give a 
discharge on behalf of all os the right of the decree-holder under the rule is 
dependent on the section.) • 

(’90) 13 Mad 236 (240) (DB), Seshan v. Rajagopala. (Section only applies where 
the act of the joint decree-holder is per se a discharge of the judgment-debtor.) 
(’96) 20 Bom 363 (385) (DB). Govindram v. Tatia. (Do.) 

(1900) 22 All 199 (203) : 1900 All W N 8 (FB), Zamir Hasan v. Sunder. (Do.)] 

20. (’35) 22 AIR 1935 Cal 631 (632) : 158 Ind Cas 567 : 63 Cal 92 (DB), Abed 
Hossein v. Abdul Rahman. 

21. ('29) 16 AIR 1929 Cal 165 (165) : 115 I. C. 354 (DB). Asutosh Ohose v. Sash% 
Mohan. (Decree in favour of Hindu joint family — Eldest member acting as 
manager of family and os guardian of minor members— He can give discharge in 

either capacity.) ■. tr\ 

(’01) 6 Cal W N 348 (351), Bholanand Jha v. Padmanund S%ngh. (One of one 

joint decree-holders acting as guardian of the others -He can give a discharge.^ 

22. (’34) 21 AIR 1934 Mad 103 (103) : 148 Ind Cas 54, Ve^taran^j^. Bheema. 
(’29) 16 AIR 1929 Bom 382 (384) : 121 Ind Caa 446, MurUdhar v. Shvoram. 
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not apply to him and the fact that there is some other person who is Section 7 
the next friend of the minor does not deprive the manager of his power Notes 15-16 
to receive moneys under a decree and give a discharge for them.^ 

A natural guardian of a minor co-decree-holder cannot be treated 
as a co-decree-holder with other decree-holders and cannot give a 
valid discharge on behalf of the minor decree-holder during the conti- 
nuance of his minority. Section 7 will therefore operate to save limi- 
tation in favour of the decree-holders in such a case.^^ 

16. Mitakshara joint family. — In the case of a Mitakshara 
joint family, no individual member of the family is entitled to a 
definite share of the family property till partition. The ownership of 
the property is in the whole body of coparceners.^ Thus, the members 
of a Mitakshara joint family are in the position of joint tenants with 
regard to the family property. Hence, in regard to rights of action 
affecting the family property, as a general rule, they are jointly entitled 
to sue within the meaning of this section.^® 

But, in spite of their being in the position oi joint tenants and not 
tenants-in-common with regard to their substantive rights, one of them 
alone cannot give a discharge in regard to causes of action in favour of 
the family.^ But the member who is the manager of the family can 

give such discharge.^ Thus, the manager can give a discharge in the 
following cases : 

2 3. (’36) 23 AIR 193C Mad 434 (436, 437): 161 Ind Gas 969 (DB), Administrator- 
General, Madras v. RaiJia Krishna Chettiar. 

(’27) 14 A I R 1927 Pat 329 (330) : 103 Ind Gas 75 (DB), Jhalchri Gope v. Phagu 
Mahto. (No question of limitation was involved in this case.) 

24 . (M9) 36 AIR 1919 Pat 212 (213) : 26 Pat 744 (DB), Kamleshwari v. Shiva- 
chatulra. 

Section 7 — Note 16 

1. (1863) 9 Moo Ind App 539 (611) : 2 Suth W R (PG) 81 : 1 Suther 520 : 2 Sar 25 
(PG), Katama Natchiar v. Sriniut Pajah J^Ioottoo Vijaya. (There is oommunity 
of interest and unity of possession between all the members of the family.) 

la. (*41) 28 AIR 1941 Oudh 165 (169) : 191 Ind Gas 825 (DB), Jagdis Narain r. 

Bishun Datt. 

2 . (’38) 25 AIR 1938 Bom 206 (207) ; 174 Ind Gas 820 (DB), S ar e shchandra 
Jamietramy, Bailshxoari, (Elder brother attaining majority but not being 

manager of family so as to be entitled to sue on behalf of minor brother S. 7 

does not apply.) 

(’18) 5 AIR 1918 Mad 29 (31) : 45 Ind Gas 419 : 41 Mad 637 (DB), Anhalamma v. 

Chenchayya. (Junior member of joint Hindu family cannot give discharge to 
debtor— It is only manager that can do so.) 

(’33) 20 AIR 1933 Bom 245 (249; : 145 Ind Gas 164 (DB), Umakant Balkrishna t. 

Martand Keshav, (Do.) 

[See also (’16) 3 AIR 1916 Pat 120 (121): 39 Ind Gas 85 : 2 Pat L Jour 124 (DB), 

Brij Behari Singh v. Sheo Shanhar JAa.] 

3. (’41) 28 A I R 1941 Sind 166 (167) : ILR (1941) Kar 72 ; 196 Ind Gas 572 (DB), 
ropatnnial v. Gordhandas. (Section 7 does not apply to a case where a suit is 

brought by a Hindu father as the manager of a joint family to recover a debt 

ue the joint family and in which the father and manager unnecessarily joint 
his minor son as co-plaintid, appointing himself as next friend of the minor sons 

1 • unnecessarily chooses to join his minor son as a co- 

p aintin and to appoint himself as next friend cannot make any difference to the 
law of Imutation and time would not be extended by S. 7.) 
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(’41) 28 AIR 1941 Oudh 165 (169) : 191 Ind Gas 825 (DB), Jagdish Narain v. 
Bisliun Datt. 

(’38) 25 AIR 1938 Bom 392 (393) : 177 lud Gas 286 (DB), Bhikharchatid Devidas 
V. Lachhamandas Bansilal. 

(’33) 20 AIR 1933 Bom 245 (249): 145 Ind Gas 164 'DB), UmaJcant Balkrishna v. 
Martand Keshav, 

(’29) 16 AIR 1929 Bom 382 (333) : 121 Ind Gas 446, Murlidhar v. Shivram. 

(’21) 8 AIR 1921 Bom 289 (291) ; 45 Bjm 446 : 59 Ind Gas 759 (DB), Bapu Tatya 
Desai v. Bala Ravji Desai. (The fact that a discharge can be given by the 
manager only for the benefit of the family does not make him a person who 
cannot give a discharge within the meaning of this section.) 

(’33) 20 AIR 1933 Lah 479 (480) : 142 I. 0. 295, Lai Chand v. Gian Cliand. (Do.) 
ISee (’18) 5 AIR 1918 Mad 29 (31): 45 I. G. 419 : 41 Mad 637 (DB), Ankalamma 
V. Chencliayya.'] 

See also cases cited in foot-notes (4) to (11) below, 

4 . (’82) 4 All 512 (514) : 1882 All W N 114 : 7 Ind Jur 268, Surju Prasad Singh 
V. Khtvahish Ali, 

(’10) 7 Ind Gas 267 (267) (DB) (Mad), Anantarama v. Mandarthi Slirinivasa, 

5 . (’29) 16 A I R 1929 Gal 165 (165) : 115 Ind Gas 354 (D B), AsiUosh Ghose v. 
Sashi Mohan Boy, (Distinguishing AIR 1916 P G 148 : 44 Cal 1, N, Chandra v. 
C. Madhah,) 

6. (’07) 6 Cal L Jour 383 (393, 395) (DB), Harihar Pershad v. Bholi Pershad. 

(’19) 6 A I R 1919 Mad 215 (217) : 53 Ind Gas 161 (D B), V enkatasidjba Row v. 

Yemmanur V enkatamayya, 

(’09) 1 Ind Gas 670 (676) (DB) (Cal), Bamoari Lai v. Sheo Shanker Misser. (14 Cal 
50 (DB), Anayido v. Anayido, distinguished on the ground that the case was 
governed by Dayabhaga law.) 

7. (’28) 15 A I R 1928 Lab 484 (487) ; 110 Ind Gas 293 (DB). Sharam Singh v. 
Sadhu Singh, 

(’24) 11 AIR 1924 All 738 (739) : 80 Ind Gas 12 (DB), Baijnath v. Ram Bilas, 

8. (’17) 4 A I R 1917 Bom 10 (11) : 42 Bom 277 : 44 Ind Gas 851 (D B). Huchrao 
V. Bhima Rao. ( 6 Bom L R 647 (DB), Gawpat v, Sheshgirij distinguished on 
the ground that that was a case of joint decree-holders.) 

9 . (’20) 7 AIR 1920 ilad 615 (646) : 43 Mad 342 : 59 Ind Gas 662 (DB), Kuppu- 
stcami v. Kamalammall, (Distinguishing AIR 1916 P C 148 : 44 Cal 1 (PO). 
Nahin Chandra v. Chandra Madhah.) 

10 . (’14) 1 AIR 1914 Bom 59 (87) : 38 Bom 449 : 22 Ind Gas 195, Jan Mahomed 
V. Dattu Jaffar, (Suit to set aside partition — Father of plaintiffs may give dis- 
charge.) 

11 . See Note 17. 

12 . (*20) 7 AIR 1920 Mad 793 (798): 52 Ind Gas 725 (DB), Narasmhay. Krishna 
Chandra, 
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(i» Suit for deht.^ , 

( 2 ) Suit for accounts.® 

( 3 ) Suit for mesne profits.® 

(4) Suit for possession against person holding adversely to 

the family.^ 

(5) Suit for arrears of allowance.® 

(g) Suit to set aside decree.® 

(7) Suit to set aside partition.^® 

( 8 ) Suit to set aside alienation of joint family property'.^^ 

It has even been held that in regard to a suit for partition on 
behalf of one branch of the family which has been excluded from the 
enjoyment of the joint property, the father or other senior member of 
the branch can give a discharge within the meaning of this section.^® 


( 
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In Nobin Chandra v. Chandra Madhah^^ (a case from Bengal), 
a suit for accounts was brought by certain plaintiffs who were Hindu 
brothers. Some of the plaintiffs were minors. It was held by the Privy 
Council that the eldest brother could not have given a discharge so as 
to bind the others and that therefore the suit was not barrcsd by 
limitation notwithstanding the expiry of time as against the oldest 
brother. In view of this decision, it has sometimes been doubted 
whether the senior member of a joint Hindu family can give a 
discharge on behalf of the family within the meaning of this section. 
But in the vast majority of cases^® the above Privy Council decision 
has not been taken as an authority for the proposition that a manager 
cannot give a discharge on behalf of a Mitakshara joint family. The 
circumstances of the case decided by the Privy Council are not clear. 
Perhaps, as observed by the Madras High Court in the undermen- 
tioned decision,^® the case before the Privy Council was one under the 
Dayabhaga law and not under the Mitakshara law. 

But, as already said, it is only the managing member that can 
give a discharge on behalf of a Mitakshara joint family. Although in 
several decisions it seems to have been assumed almost as a matter of 
law that the eldest adult male member of the family is the manager, 
yet it has been held in some decisions^® that such a presumption alone 

(’23) 10 A 1 R 1923 Oudh 61 (79) : 74 Ind Cas 225 (DB), Riuira Pratap Narain 
Singh V. Nirman Prasad Singh, 

13 . (T6) 3 AIR 1916 P C 148 (149) : 44 Cal 1 : 36 Ind Cas 1 (P C). 

14 . (’19) 6 A I R 1919 Mad 218 (219) ; 53 Ind Cas 239 (DB), Kalliani Amma v. 
Achuthan Nair, 

15 . See foot-notes (3) to (11). 

16 . (’20) 7 A I R 1920 Mad 645 (646) : 43 Mad 842 : 59 Ind Cas 662, Kiippu- 
swamy v. Kamalammall. 

17 . (*41) 28 A I R 1941 Oudh 165 (169) : 191 Ind Cas 825 (DB), Jagdis Karain v. 
Bishun Datt, (Eldest brother can give discharge as the manager of family.) 

(’40) 27 AIR 1940 Mad 530 (531) : I L R (1940) Mad 752 . 191 Ind Cas 369 (DB), 
Bhahtavatsaludu v. V enhatanarasimha Bao. (Eldest member of joint Hindu 
family is presumed to be manager of family unless presumption is rebutted —In 
Madras he can give valid discharge without concurrence of other members.) 

(’34) 21 A I R 1934 Mad 469 (470) ; 150 Ind Cas 76 : 58 Mad 155 (DB), Jaddu 
Padhi v. Chokkapu Bodda. 

(’36) 23 A I R 1936 Mad 914 (914, 915) ; 65 Ind Cas 656, I 71 re Annia Pillai. 
(Such a presumption prevails especially in Madras.) 

ISee also (’38) 25 AIR 1938 Bom 392 (393, 394) : 177 Ind Cas 286 (DB), Bhikar- 
chand Devidas v, Lachhamandas Bansilal. (Alienation by mother of two 
brothers during their minority — No other property belonging to two brothers as 
members of joint family — Brothers maintained by aunt — Presumption that elder 
brother is manager of joint family does not apply.)] 

See also cases in foot-notes (3) to (11) above. 

18 . (’38) 25 AIR 1938 Bom 500 (503) : 179 Ind Gas 33 (DB), Shantaya Kotraya v. 
Mallappa Basappa» (Eldest major brother in joint Hindu family never acting as 
manager and so incapable of giving valid discharge without concurrence of other 

brothers — Suit by other brothers to set aside alienation by father within three 

^years of their attaining majority is not barred by time.) 

^ air 1937 Pat 155 (156) : 167 Ind Cas 934, Gayigadeo Singh v. Puim Pra- 

sad Singh, (Until it is proved by evidence that elder brother exercised authority 
as manager he will not be taken as such.) 
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Section 7 
Notes 16-17 


is not suflSoient and that unless there is evidence that the eldest male 
member has actually acted as manager, his omission to sue must not 
be held to bar the rights of the whole family. Thus, it has been held 
that a suit by the younger of the two brothers constituting a joint Hindu 
family filed within three years of his attaining majority will not be 
barred under this section if the elder brother was not the manager of 
the family during the relevant period.^®® 

With regard to their separate properties, the members of a 
]Mitakshara joint family do not constitute a coparcenary and one of 
them cannot give a discharge in regard to causes of action affecting 
such separate properties.^® (See also Note 4.) 

17, Suit to set a ide alienation of joint family property 
—Manager’s power to give discharge. — The general principle 
that the manager of a Mitakshara joint family can give a discharge in 
regard to causes of action accruing in favour of the family, applies 
also to suits to set aside alienations of the family property. Such suits 
may be classified as follows : 

(l) Suits to set aside alienations by the father of the family or other 
coparcener. In such cases the authority of the father or other 
coparcener to alienate the property is called in question and 
hence, a question is raised as between the members of the 
family inter sef 

{•2) Suits to set aside alienations by a guardian of minor coparceners. 

(*27) 14 AIR 1927 All 188 (188) : 98 Ind Cas 508, Lachinayi Prasad v. Salu Salih 
Cliand. (The fact that the elder brother filed an objection in a motation case is 
not sufficient to establish managership.) 

(’22) 9 A I R 1922 Bom 319 (821) : 46 Bom 535 : 64 Ind Cas 972 (DB). Bai Keval 
V. Madliih Kala. (Property managed by minors’ mother — Nothing to show that 
the elder son on attaining majority took over charge of management — He could 
not have given a discharge— A I R 1921 Bom 289 ; 45 Bom 446 (DB), Bapa 
V. Bala^ distinguished.) 

(’27) 14 A I R 1927 Cal 952 (954) : 55 Cal 608 : 104 I C 668 (DB), Jugal Eishore 
Dehi V. Baidya Nath. 

(’33) 20 AIR 1933 Lab 479 (480) : 142 Ind Cas 295, Led Chand v. Gain 
Chand. 

(’25) 12 AIR 1925 Nag 385 (387, 388): 88 Ind Cas 268, Shampuri r. Bamchandra. 
(Court cannot assume that a particular person is the manager unless there is 
admission of parties, proof or other material on the record.) 

(’29) 16 AIR 1929 Mad 394 (895): 119 Ind Cas 39, Mannarswamy v. Ramaswamy, 

(’09) 1 Ind Gas 824 (825) : 31 All 156 (DB), Oangadayal v. Mani Bam. 

{See also (’39) 26 AIR 1939 Mod 907 (909) : 189 Ind Cas 167, Kunhi Kannan t. 
Viehayil Devaki. 

(’24) 11 AIR 1924 All 916 (917) : 79 Ind Cas 296, Ish Dal Teioari y. Tanieshar. 
(’27) 14 AIR 1927 Nag 145 (147) ; 99 Ind Cas 1050, Mahadeo t. Somaji. 

(’16) 3 AIR 1916 Pat 120 (121) : 39 Ind Cas 85 (DB), Brij Behari Singh t. Sheo 
Sankar JAu.)] 

18a. (’45) 32 AIR 1945 Mad 498 (499) (DB), Subbarao t. Pattabhiramayya, 

19. (’07) 6 Gal L Jour 383 (388, 893, 897) (DB), Harihar Persad r. Bholi Pershad, 

Section 7 — Note 17 

1. (*S5) 22 A I B 1936 All 746 (747) : 155 Ind Cas 569 : 57 All 891 (D B), Anrudh 
Bai V. Sant Prasad Bau 
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(3) Suits to set aside alienations not made by either of the persons 
mentioned above. A suit to set aside an alienation made by the 
mortgagee of the joint family property will fall under this class.^ 

In classes 2 and 3 above, no question is raised as between the 
members of the family inter se. The question is purely one between 
the members of the family on one side and a stranger on the other side.^ 

The managing member of the family can give a discharge in all 
the above cases.* 

2 . (’29) 16 AIR 1929 Nag 267 (268) : 118 Ind Gas 682, DauJat v. Bali Barn. 

3 . See (’35) 22 AIR 1935 All 746 (747): 155 Ind Cas 569: 57 All 891 (DB), Anrudh 
Hai V. Sant Prasad Bai, 

4 . (’50) 37 AIR 1950 T C 57 (Pr 3) (FB), Bamchandmn v. Narayanan. (The riglit 
of suit available to junior members of a joint family to set aside alienations made 
by the manager or karnavan is governed by the First Part of S. 8, Travancore 
I.imitation Act and when any of them is under no disability to institute such 
a suit, the period of limitation will run against all the members of the joint 
family- Adult male members can give valid discharge —Concurrence of minors 
not necessary.) 

(’41) 28 AIR 1941 Oudh 165 (168, 169) : 191 Ind Cas 825 (DB), Jagdis Narain v. 
Bishnu Datt. (Alienation by guardian.) 

(’15) 2 AIR 1915 Mad 1201 (1202) : 21 Ind Cas 410 (412, 413) : 38 Mad 118 (DB), 
Doraisamy Sirurnadan v. Nondisamy Saliivan. (Do.) 

(*34) 21 AIR 1934 Mad 469 (470) : 150 Ind Cas 76 : 68 155, Jaddu Padhi v. 

Chdkkapu Boddu. (Do.) 

(’17) 4 AIR 1917 Mad 700 (702) : 34 Ind Cas 794 (DB), Soundararajan v. Sara- 
rana Pillai. (Do.) 

(’16) 3 A I R 1916 Mad 1011 (1012); 32 Ind Cas 802 (D B), Siirapa Baju v. 
Venkayya. (Do.) 

(’21) 8 A I R 1921 Bom 289 (290, 291) : 45 Bom 446 : 59 Ind Cas 759 (DB), Bapu 
Tatya v. Bala Baojee Desai. (Do.) 

(’35) 22 AIR 1935 Bom 259 (261) : 157 I C 592, Kondaji v. Dagadn, (Do.) 

(’29) 16 AIR 1929 Lab 14 (16) : 114 I C 59, Liita Bam v. Shiv Bam. (Do.) 

(’36) 23 AIR 1936 Mad 914 (914) ; 165 I C 656, In re Atinia Pillai, (Do. — The 
fact that the elder brother did not live with the minor brothers was insufficient 
to rebut the presumption of managership of the elder brother.) 

(’28) 15 A I R 1928 Mad 42 (42) : 106 Ind Cas 863 (D B), Kola Surayya v. Kola 
Subhamma. (Alienation by guardian — Overruled on another point in A I R 
1940 Alad 33 : I L R (1940) ^lad 358 (FB), Chennappa v. Onkarappa.) 

(’93) 16 Mad 436 (439) : 3 Mad L Jour 216 (DB), Vignesicara v. Bappayya. (Suit 
to set aside sale in execution of mortgage decree against father.) 

(’14) 1 AIR 1914 Bom 300 (301): 38 Bom 94: 21 Ind Cas 350 (DB), Mahahleshwar 
Krishnappa v. Bamchandra Mangesh Kulkarni. (Suit to set aside sale by man* 
ager appointed by father.) 

(*94) 17 Mad 189 (192, 193) : 4 Mad L Jour 79 (DB), Narayanan v, Damodaran, 
(Per Best, J.— Suit to set aside revenue sale on ground of fraud.) 

(’25) 12 AIR 1925 All 672 (673): 87 Ind Cas 177 (DB), Shiam hall v. Mool Chand, 
(Suit to set aside execution sale.) 

(’33) 20 AIR 1933 Lah 479 (480) : 142 Ind Cas 295, Lai Chand v. Gain Cha)id, 
(Suit by the plaintiffs claiming to be the owners of certain property alleged to 

have been given in trust to the defendants during plaintiffs* minority and to 
have been misappropriated by them.) 

(’29) 16 AIR 1929 Nag 267 (268) : 118 I C 682, Daulat v. Baliram. (Suit against 
purchaser from mortgagee of joint family property — AIR 1925 Nag 385, 
Shampuri v, Bamchandra^ Dist.) 

(’35) 22 AIR 1935 All 746 (747, 748) : 57 All 891 : 155 Ind Cas 569 (DB), Anrudh 
Bai V. Sant Prasad Bai. (Suit against transferee from tenant of the family.) 

d.Lim.21. 
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The above view is not inconsistent with the decision of the Privy 

Council m Jawahir Singh v. Udai Parkash.^ In that case an aliena- 

ion had been made by the father and a suit was brought by the sons 

to set aside the alienation. The father was made a defendant in the 

suit. It vms held by the Privy Council confirming the judgment of 

the High Court that the eldest son could not have given a discharge 

within the meaning of this section so as to make limitation run as 

against all of them. The Privy Council do not give any reasons for 

their decision but merely express their concurrence with the decision 

of the High Court. But in view of the facts of the case, it seems clear 

that the Privy Council could npt have held that the manager of a 

joint family cannot give a discharge in such cases. As the father was 

still living, the eldest son had never been the manager of the family 

so as to be able to give a discharge within the meaning of this 
section. 


The undermentioned decisions® also only illustrate the rule that 
a member who is not the manager of the family cannot give a 
discharge. The view that any of these decisions lays down that in 
such cases the eldest male member of the family can never give a 
discharge on behalf of the whole family^ is not correct. 


But it has been held in some decisions that a discharge cannot 
be given at all on behalf of the whole family in such cases. These 
decisions proceed on the following lines of reasoning : 

( 35) 22 A I B 1935 Mad 1085 (1087) : 158 Ind Cas 874, Nemmayya Shetty v. 

Nagaraja Shetty. (Proof of de facto management by managing member is not 
necessary in every case.) 

(’37) 24 A I R 1937 Pat 435 (439, 440) : 16 Pat 422 : 170 I 0 362 (F B), Karan 

Szngh v. Mt. Tetar Kuar. (Suit for possession of property alienated by the 
guardian.) 

( 36) 23 AIR 1936 Mad 434 (437) : 161 Ind Cas 969 (DB), Administrator-Oeneral, 
Afadras v. Hadhahrishna Ohettiar. (Power of manager to give discharge not 
affected by fact that some other person is acting as next friend of minor.) 

5. (’26) 13 AIR 1926 PC 16 (18) : 93 I. C. 216 : 48 All 152 : 63 Ind App 36 (PC). 

5a. (’34) 21 AIR 1934 Mad 469 (470) : 150 Ind Cas 76 ; 58 Mad 155 (DB), Jaddu 
Padhi V. Choklcapu Boddu. 

(’29) 16 AIR 1929 Lab 14 (16) : 114 Ind Cas 59. Luta Bam v. Shiv Bam. 

(’33) 20 AIR 1933 Lah 479 (479. 480) : 142 I. C. 295, Lai Chand v. Gain Chand, 

6. (*09) 1 Ind Gas 824 (825) : 31 All 156 (DB). Oanga Dayal v. Mani Bam, 
(“Nothing to show that first plaintiff ever acted as manager.”) 

(*28) 15 AIR 1928 Mad 1055 (1056) : 109 Ind Cas 572 : 51 Mad 627 (DB), Baja^ 
gopala Iyengar v. Srinivasaraghava Ayyengar, (Father and managing member 
alive. AIR 1926 PC 16 : 48 All 152; 53 Ind App 36 (PC), Jawahir Singh v. Udai 
Parkash^ followed.) 

(’26) 13 AIR 1926 Mad 1190 (1191) : 98 Ind Cas 31 (DB). Narayana Naicken v. 

V enkataswamy Naicken, 

(’37) 24 AIR 1937 Pat 155 (156) : 167 I. O. 934, Oangadeo Singh v. Bam Prasad 
Singh. (Mere coming of age of one of the brothers in a joint Hindu family does 
not raise a presumption that he is the manager of the family in the absence of 
any evidence.) 


7. (’39) 26 AIB 1939 Mad 907 (908) : 189 I. C. 167, Kunhi Kannan r. Vizhayil 
Devoid. 

(’24) 11 AIB 1924 All 916 (917) : 79 Ind Cas 296, Ishdat Tetcari v. Tameshar. 
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(1) The right to set aside an unauthorised alienation of the family Section 7 

property is not 2 k joint right at all.® According to these decisions, Notes 
each coparcener has an independent cause of action to sue to set 
aside such an alienation. It is submitted that this view is not 
correct. As seen in the Notes to S. 6, an unauthorised alienation 
of joint family property gives rise to only one cause of action, 
so much so that even an after-born coparcener is only entitled 
to sue on the basis of an existing cause of action and does not 
get a fresh and independent right to sue on his birth.^® 

(2) The expression “discharge’* can only apply to the discharge of a 

debt and cannot apply to a right to have an alienation set aside.® 

But, it is submitted that this view is not correct. In a wide 
sense, the term “discharge” can include any form of quittance 
whereby the rights and liabilities of the parties are put an end 
to}° (see Note 9.) 

18. Suit by members of Mitakshara joint family for 
redemption of mortgaged property, — In the undermentioned 
case' it was held by the Bombay High Court that the manager of a 

8. (’30) 17 AIR 1930 All SCI (861) : 52 All 7GS : 130 I. C. 691 (DB), Sheonandan 
Prasad v. Mt. Tahiran Bibi. (Alienation by father or manager.) 

(*31) 18 AIR 1931 All 398 (400) : 133 Ind Gas 155 (DB), Kamia Ilai v. Rani 
Jaluraj Eiintoari* (Alienation by guardian.) 

(’25) 12 AIR 1925 Nag 385(388, 389): 68 Ind Gas 268, Shawpuri v. Rctnchandra. 

(’28) 15 AIR 1928 Lah 484 (486): 110 Ind Gas 293 (DB), Sharam Singh v. Sadhu 
Sirgh. (Suit against stranger claiming pro^ierty by adverse possession — Suit 
barred against manager of the family is barred against every member of the 
family.) 

also (’35) 22 AIR 1935 All 746 (747) : 57 All 891 : 155 Ind Gas 569 (DB), 

Anrudh Bai v. Sant Prasad Rai» (But where the dispute is between the family 
as a whole on one side and stranger on the other S. 7 is applicable.)] 

8a. This does not militate against the position that any coparcener can sue to set 
aside the unauthorized alienation without making the others parties to the suit. 

See Notes under Section 6, 

9. (’30) 17 AIR 1930 All 861 (861) ; 52 All 768 : 130 I. C. 691 (DB), Sheonandan 
Prasad v. Mt. Tahiran Bibi. 

(’31) 18 AIR 1931 All 398(400) :133I.C.155 (BB), Kamia Bai Jaduraj Kunwar. 

10 . (’22) 9 AIR 1922 Bom 319 (320) : 46 Bom 535 : 64 Ind Gas 972 (DB), Bai 
Keval V. Madhu Kala. (Discharge can bo given of a right to redeem a mortgage.) 

(*33) 20 AIR 1933 Lah 479 (480) : 142 Ind Gas 295, Lai Chand v. Gain Chand. 

(The view expressed in AIR 1931 All 398, Kamta v. Jaduraj to the e^Tec^^ that 
8. 7 applies only where the question of discharge arises with respect to a debt 
is not supported by any authority.) 

(*37) 24 AIR 1937 Pat 435 (439): 16 Pat 422: 170 Ind Gas 362 (FB), Karan Singh 
V. Mi. Tetar Kuar» (The term ‘discharge’ in S, 7 includes a release of rights 
in equity of redemption or a release of other rights as for instance a right to 
institute a suit.l 

(’15) 2 AIR 1915 Mad 723 (724); 25 Ind Gas 755 (DB), Paramestcaran Nambudri- 
pad V. Sanharan Nambudripad. (“Discharge” in 8. 7 is not confined to 
pecuniary liability but includes also “release of rights to immovable property,” 
and other rights which may belong to the plaintiSs.) 

Section 7 — Note 18 

1. (’22) 9 AIR 1922 Bom 319 (320) : 46 Bom 535 : 64 Ind Gas 972 (DB), Bat 
Keval V. Madhu Kala. (The decision in this case was further influenced by the 
lact that the elder brother was not proved to be the manager of the family.) 
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Section 7 
Motes 18-19 


joint family cannot give a discharge on behalf of the whole family in 
regard to a suit for the redemption of a mortgage so as to make the 
suit time-barred as against all the members of the family. The 
decision proceeds on two grounds : 

(1) In a suit for redemption, all the members of the family must be 

made parties under the provisions of the Civil Procedure CJode, 
while in a suit to set aside an unauthorized alienation of family 
property, it is open to a coparcener to proceed without making 
the other coparceners parties to the suit. Hence, it is open to 
the manager in regard to a suit to set aside an alienation of 
family property to give a discharge without the concurrence of 
the other members of the family, while it is not open to him 
to do so in regard to a suit for redemption. It is submitted with 
respect that this reasoning is not correct. The power to give a 
discharge is not identical with the power to sue without making 
the other persons jointly entitled, parties to the suit. (See Note 9./ 

(2) The second reason for holding that a discharge cannot be given 

in such cases is couched in the following terms : “The right to 
redeem a mortgage of joint family property vests in all the 
members of the family whoever is the manager, and it is 
difficult to see how the right of the second plaintiff to redeem, 
which was in existence daring his minority, could be defeated 
by the fact that his elder brother did not file a suit to redeem 
within the period allowed to him.*' If the meaning of this 
jiassage is that the coparcenei'S have each an independent 
cause of action to sue for redemption, it is submitted that the 
correctness of the view is doubtful. 

As regards the applicability of the word “discharge” to suits for 
redemption of a moi'tgage, Macleod, C. J., observed that it was difficult 
to sav that the plaintiff seeking redemption gave a “discharge” to 
the mortgagee, but that if the word “discharge” was given a wider 
meaning as including any form of quittance whereby the rights and 
liabilities between two parties were put an end to, it could be said 
that the plaintiff seeking redemption gave a discharge when he paid 
the mortgage debt and recovered possession of the mortgaged property 
from the mortgagee, thus putting an end to all rights and liabilities 
between the parties, so that, no further proceedings could be taken. 


19. Suit by ward on attaining majority to set aside 
alienation by guardian. — Article 44 of the first schedule provides 
a period of three years for a suit by a ward who has attained majority 
to set aside a transfer of property by his guardian. The period of 
limitation under the article starts from the date on which the ward 
attains majority. Suppose there are several wards who constitute the 
members of a Mitakshara joint family, and that the guardian of such 
wards transfers property belonging to them as such coparceners, to 
a stranger. In such a case a joint cause of action accrues in favour of 
tlie wards to sue to set aside the sale. Hence, when one of the wards 
attains majority and time begins to run against him under the above 
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article it would be a case of several persons being jointly entitled to Section 7 

institute a suit and some of them being under a disability at the time Notes 19-21a 

from which the period of limitation is to be computed. Hence, if the 

ward who first attains majority is competent to give a discharge 

without the concurrence of the other wards, then, under tlie first part 

of this section, time will begin to run as against all the wards. In 

such a case, each of the wards will not be entitled to a start of 

limitation from the date of his attaining majority under the above 

article. The reason is that under S. 3, the articles in the first schedule 

must be read subject to the provisions of ^s. 4 to 25 of the Act.'^ As to 

the question whether the ward who attains majority first can give 

a discharge, see Note 17. 

20. Suit by members of Dayabhaga family, — The members 
of a Dayabhaga family hold as tenants-in-common and not as joint 
tenants. In other words, the members are entitled to definite shares 
of the joint property even before partition.^ Hence, it is apprehended 
that one member of the family cannot give a discharge in regard to 
causes of action accruing in favour of the members of the family." 

21. Karnavan of Malabar tarwad — The karnavan and adult 
male members of a Malabar tarwad can give a discharge in respect of 
causes of action accruing in favour of the tarwad} 

2la. Hindu reversioners challenging alienation by limited 
owner. — X, a Hindu widow, alienated the property of her husband 
for a purpose not binding on the estate. At the date of the alienation, 
the next reversioners were A and B who were brothers, of whom A 
was an adult and B was a minor. A did not do anything by way of 
challenging the alienation. B filed a suit to challenge it within three 
years of his attaining majority but more than twelve years after the 
date of the alienation. It has been held in the undermentioned 

Section 7 — Note 19 

1. (’36) 23 AIR 1936 IMad 914 (914) : 165 Ind Cas 656, In re Annia Filial. (AIR 
1915 Mad 1201, Foil.) 

(’20) 15 AIR 1928 Mad 42 (42) : 106 Ind Gas 863 (DB), Surayya v. Subnmma. 

(*15) 2 AIR 1915 Mad 1201 (1202, 1203) : 21 Ind Cas 410:38 Mad 118 (DB), 

Doraisamy Sirumadan v. Nondisami Saluvan* 

(’14) 1 AIR 1914 Bom 300 (301) : 21 Ind Cas 350 (351) : 38 Bom 94 (DB), Maha- 
bleshwara Krishnappa v. Ramohandra Mangesh, 

Section 7 — Note 20 

1. (09) 3 1 0. 878 (880) : 32 Mad 271 (DB), Ralakrishyia Iyer v. MutJiusu'dtny, 

2. (’20) 7 AIR 1920 Mad 645 (646) : 43 Mad 842 : 59 Ind Cas 662 (DB), Kuppu- 
samy Iyengar v. Kamalatnmall, 

iSee also (*16) 3 AIR 1916 PC 148 (149) : 36 Ind Cas 1 : 44 Cal 1 (PC), Nobin 
Chandra v. Chandra Madhab. (It was remarked in (’20) AIR 1920 Mad 645 
that AIR 1916 P C 148 was perhaps a case dealing with Dayabhaga law.)] 

Section 7 — Note 21 

1. (’41) 28 AIB 1941 Mad 678 (679) : 197 Ind Gas 245 (DB), Devaki v. Kannan. 

AIB 1939 Mad 907, Kunhi Kannan v. V azhayil Devaki, Reversed.) 

(’15) 2 AIB 1915 Mad 723 {724, 725) : 25 Ind Gas 755 (DB), Paramesivaran v. 

Sanicaran. (Sait to set aside harar on gronnd of fraud.) 

[See (’95) 18 Mad 38 (40), Moidin Kutiy v. Beevi Kutti Ummah, (Suit to set 
aside compromise.)] 


/ 
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Section 
Notes 21a 


7 case^ that one reversioner could not give a discharge on behalf of the 
1 whole body of reversioners, but that nevertheless B’s suit was barred by 
reason of the fact that A who could have instituted the suit did not 
do so and that therefore limitation must be counted from the time of 
the alienation. As has been seen in Note 11, the basis for the reasoning 
on which the decision was based, namely that the section applied only 
to cases where persons who could give a discharge could not do so on 
account of disability, does not exist under the present section. The 
case will, it is submitted, clearly fall within the second part of the 
section and limitation will run against both A and B only from the* 
date when the disability of B ceases. 

The. right which the sons of a daughter acquire in the property of 
their maternal grandfather is not a coparcenary right in the sense in 
which the term is used under the Hindu law. Hence the elder brother 
is not in a position to give a valid discharge on behalf of his minor 
younger brother. In such a case, the time for a suit to set aside an 
alienation by the daughter does not begin to run until all the brothers 
become major.^ 

21b. Reversioners under Punjab Customary Law suing 
to set aside alienation by collateral. — In the undermentioned 
case,^ the^sons of a Mahomedan governed by the Punjab Customary 
Law were entitled to sue for a declaration that an alienation made 
by their father could not affect their reversionary rights. It was 
contended that the eldest son w^ho was an adult could have given a 
discharge and so the suit by the younger son who was a minor was 
also barred. In overruling the contention the Court observed as 
follows : “Here the plaintiff and his brothers are Mussalmans and are 
not members of a joint family. Their rights are independeyxt of each 
other. The fact, therefore, that the eldest brother of the minor 
plaintiff can no longer sue, does not affect the right of the plaintiff to 
sue.'’ It is submitted that the view that the rights of the plaintiffs 
were independent of each other seems to be open to doubt. ^ But, even 
if their rights are not independent of each other it does not neces- 
sarily follow^ from this that the eldest son could have given a discharge 
within the meaning of this section. On this point the position seems 
to be as laid down in the decision, viz., that the eldest son cannot give 
a discharge in such cases.^ It is conceived that in such cases the second 
part of the section will apply, (see Note 21a ) 

Section 7 — Note 21a 

1 {’27) 14 AIR 1927 Mad 216 (217): 99 Ind Caa 668, :Neelankantami-r v. Chxnnu 
Ainmal. (Section 7 does not apply to cases of reversioners.) 

2. (’47) 34 AIR 1947 INIad 102 (104) : 231 Ind Cas 143, Kuppusioami Mudali v. 

Thangavelu Mudalxar . (Suits for declaration that alienation is not binding.) 

(’44) 31 AIR 1944 Mad 512 (512, 513), Ramayya v. V eerabhadrachari. 

Section 7 — Note 21b 

1. (’29) 16 AIR 1929 Lab 582 (582): 122 Ind Gas 92, Qhulam Rasul v. Hussain. 

2. See (’32) 19 AIR 1932 Lah 39 (40) : 132 Ind Cas 665, Wali Chand v. Punjab 
Singh, (Case of alienation by widow.) 

3. See (’32) 19 AIR 1932 Lah 39 (40) : 132 Ind Cas 665. Wali Chand v. Punjab 
Singh, (Case of alienation by widow.) 
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22. Joint creditors. — There is a conflict of decisions on the 
qnestion whether cne of several co-creditors of the same debt can 
receive payment of the debt and give a discharge on behalf of all. In 
Barber v. Bamana^^ it was held by the Madras High Court that one 
co-mortgagee could receive payment of the mortgage money and give 
a good discharge so as to bind all the co-mortgagees. The decision was 
based on S. 36 of the Contract Act and the English case of Wallace v. 
Kelsall.^ Section 38 of the Contract Act provides that the refusal of a 
valid tender by a promisor under a contract will discharge him from 
. the liability for non-performance of the contract and that a tender to 
one of several joint promisees has the same effect as one made to all 
the joint promisees. The decision in Wallace v. Kelsall^ was to the 
efftct that in the case of a joint debt, one joint creditor could receive 
payment of the debt and give a good discharge for it. 

The correctness of the above Madras decision was doubted in 
some later decisions of that Court, ^ bub it was approved of by a Full 
Bench of the Court in Anna^xivnamma v. Aliliaijya} That was a cape 
relating to a negotiable instrument and not a mortgage; but their 
Lordships held that there was no difference in the principle ai)plicable 
to the two classes of cases. 

The decision of the majority in the above Full Bench case was 
to the effect that one of several joint creditors of a debt can receive 
the debt on behalf of all and give a good discharge for it. Reliance 
was again placed on S. 38 of the Contract Act and the decision in 
Wallace v. Kelsall^ in support of this view. Arnold White, C. J., who 
was a member of the Full Bench, however, differed from the majority 
of the Bench and held that one joint creditor cannot give a good 
discharge for the debt. His Lordship held, following the view laid 
down in Steeds v. Steeds,^ that co-creditors must be presumed to have 
distinct interests in the debt and to be in the position of tenants-in- 
common with reference to it. In such a view, one of them could not 
give a good discharge for the debt, even according to the English 
law. His Lordship held that such a presumption is nob affected by 
the provisions of the Contract Act. As regards s. 38 of the Contract 
Act, his Lordship held that it only dealt with the tender of a debt 
and not the payment of it. 

The above Full Bench decision has been followed in subsequent 

Section 7 — Note 22 

1. (*97) 20 Mad 461 (463, 464): 7 Mad L Jour 269 (DBl. 

2. (1840) 10 L J Ex 12 (15) : 7 M & W 264 : 4 Jur 1064 ; 56 R. R. 707 : 8 
D P C 841. 

3. (’02) 25 Mad 26 (38, 39) (DB), Ahinsa Bibi v. Abdul Kader. (The principle of 
(*97) 20 Mad 461, Bather v. Ramana was held applicable to joint promisees but 
uot to the case of co-heirs.) 

(*10) 5 Ind Oas 343 (347) (DB) (Mad), Ramastoamy v. Munia idy Sefvai, 

(’12) 10 Ind Gas 874 (876) : 35 Mad 685 (DB), Sheikh Ibrahim v. Rama Iyer, 

4. (’13) 19 Ind Gas 12 (16, 17, 18) : 36 Mad 544 (FB). (Promissory note in favour 
of three brothers of whom two were minors— Suit by adult brother barred, suit 
by minor brothers is also barred.) 

5. (1889) 22 Q B D 537 (541) : 60 L T 318 : 37 W R 378 : 58 L. J Q B 302. 


Section 7 
Note 22 



828 


Section 7 
Note 22 


ulbABUiITY OF ONE OP SEVEKAIj PLAINTIFFS 

decisions of the Madras High Court,® though its correctness has been 
questioned in some of them/ 

As regards the other High Courts, they have also accepted the 
principle that the same rule applies to co- creditors of a secured debt 
as well as to co-creditors of an unsecured debt. But, the Madras view 
that one co-creditor can give a good discharge for the whole debt has 
not been accepted by the other High Courts.® Thus, it has been held 
that one co- mortgagee cannot give a good discharge for the mortgage 
debt so as to bind the other co-mortgagees.® Similarly, it has been held 
that one of several co-creditors under a money bond cannot give a good 
discharge for the debt.^® These decisions proceed on the view that 
co-creditors of a debt must be presumed to have distinct interests in 
the debt and to be in the position of tenants-in-common with reference 
to it. According to these decisions also, the authority of the decision 
in Wallace v. Kelsall^^ has been considerably shaken by the judgment 
of Farwell, J., in Powell v. Brodh urst}^ 

P 9 M 19 ^ (Mad), Appavu V. Nanjappa Goundatu 

( 25) 1.. AIR 19l 5 Mad 261 (263) : 85 Ind Cas 297 : 48 Mad 693 (DB), Hama- 
swami v. Chandra Kottayya, 

(’17) 4 AIR 1917 Mad 269 (270) : 32 I. C. 173 (DB), Ponnusamy v. Thyagaraja. 

7 . (T7) 4 AIR 1917 Mad 269 (270):32 I. C. 173 (DB), Ponnusamy v. Thyagaraja. 

(■18) 5 AIR 1918 Mad 29 (30) ; 45 Ind Gaa 419 : 41 Mad 637 (DB), Ankalamma 
V. Chenchayya. 

8. See cases in foot-notes (9) and (10) below. 

[But see (’17) 4 AIR 1917 Pat 82 (84) : 42 Ind Cas 408 (DB), Parbhu Ram 
Pandey v. Raghubir Sah, (A joint creditor in equity can give a valid receipt in 
full diKcharge of claims of himself and the other joint creditors.)] 

9 . (*10) 8 Ind Cas 837 (839, 840) : 38 Cal 342 (DB), Husainara Begum v, 
Rahmannessa Begum. ((’07) 6 Cal L Jour 383 (DB), Harihar v. Bholi relied on.) 

(’15) 2 AIR 1915 Oal 528 (528) : 29 Ind Cas 956 (DB), XJmes Chandta Banevji v, 
Dinabandhu Mahanti. (The mortgage bond in this case stated expressly that 
mortgagors would repay the Joan to the two mortgagees.) 

(’27) 14 AIR 1927 Cal 425 (429, 430) : 101 I. C. 530 (DB), Satindra v. Jadndra. 
(*34) 21 AIR 1934 Cal 1 (2) : 149 I. C. 1062 (DB), Satish Chand, a y, Jewan Lai. 
(’14) 1 AIR 1914 All 518 (519) : 23 Ind Cas 8 (DB), Bam Jit v. Khem Chand. 

(’10) 5 Ind Cas 129 (130) : 32 All 164 (DB), Ram Chandra v. Rajjan Lai. 25 AU 
155 (DB), Manzur AH v. Mahmud un-nissa held to be rightly decided.) 

(*21) 8 AIR 1921 Pat 27 (28) : 56 Ind Cas 403 (DB), Ablas v. Misri Lai, 

(*20) 7 AIR 1920 Pat 464 (468) : 55 Ind Cas 841 (DB), Banamali Satpathi v, 
Talua Ramhari. (Case of co-heirs of same mortgagee ) 

ISee (’19) 6 AIR 1919 All 275 (276) : 41 All 631 : 51 Ind Cas 107 (DB), Jauhari 
Singh v. Oanga Sahai."] 

10 . (’02) 25 All 155 (157, 158) : 1902 All W N 216 (DB), Manzur AH v. Mahmud- 
un-nissa, 

ISee (’24) 11 AIR 1924 Cal 710 (713) : 51 Cal 566 : 84 Ind Cas 204 (DB), Biltcar 
Bibi V. Muhamed Habibar Rahman, (Decree-holders of a money decree.)] 

[But see (’79) 4 Cal 350 (354, 355): 1 Shome L R 169 (DB), Ahamudeenv, 
Girish Chunder Shamunt, (Rent paid to one of several cosharer landlords — 
Held, tenant not liable to pay rent over again to the other landlords.) 

(’93) 1893 Pun Re No. 60, Daulat Ram v. Sayed Abdul Kasim, (Suit for rent — 
Adult cosharer held capable of giving discharge without concurrence of the 
minor cosharers -8. 38, Contract Act, relied on.)] 

H. (1840) 10 L J Ex 12 (15) : 4 Jur 1064:7 M & W 264 : 56 B R 707: 8 DPC 841. 

12 . (1901) L R 2 Ch 160 (165) : 70 L J Ch 587 : 84 L T 620 : 49 W R (Eng.) 632 : 

17 T L R 601. 
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It is submitted that the Madras view is not correct. As pointed out 
by Arnold White, 0. J., in his dissenting judgment in Annapurnamma 
T, Akkayya}^ the question does not seem to be capable of determination 
purely on the interpretation of the provisions of the CJontract Act. 
Neither S. 38 nor S. 45 of that Act seems to touch the question. 
Section 38 merely lays down that an offer of performance made to one 
of several joint promisees will have the same effect as an offer made 
to them all. This only means that where the promisor has made an 
offer of performance to one of several joint promisees and the offer lias 
not been accepted, the promisor is not responsible for the non- 
performance of th6 contract. The section says nothing as to what 
constitutes a valid acceptance of an offer of performance. 


As regards section 45, it only provides that performance of a joint 
contract can only be claimed by all the joint promisees jointly and 
does not touch the question under consideration. As has been seen in 
Kote 9, the power to give a discharge on behalf of all the joint claimants 
is not identical with the power to sue on behalf of all w'ithout joining 
the others. Hence, the fact that a joint claimant is x^ievented from 
suing without joining the other claimants as jiarties to the suit does 
not necessarily mean that he cannot give a good discharge for the debt 
without the concurrence of the other joint claimants. 


« 

Hence, it would seem that the question falls to be decided with 
reference to the general principles of law. And as to these, it seems 
well settled that co-creditors of a debt (secured or unsecured) should 
be presumed to be in the position of tenants-in-commou and not joint 
tenants, so that one of them cannot give a good discharge for the 
debt Even the Madras High Court seems to concede that this is the 
true position in equity}^ 


This view is also supported in the case of co-viortgagees by tlie 
provisions of section 45 of the Transfer of Property Act. That section 
shows that transferees under a joint transfer for consideration are 
entitled to distinct interests in the subject matter of the transfer. This 
means that co-mortgagees are entitled to distinct interests in the 
mortgage or, in other words, that they are in the position of tenants- 
in-common with regard to the debt and the security. 

Thus, the better view seems to be that one co-creditor cannot 

give a good discharge for the entire debt without the concurrence of 
the others. 

Even according to the Madras High Court, one co-mortgagee 
(or CO- creditor of an unsecured debt) cannot relinquish the mortgage 
(or the debt) wholly or partially.^® 

13. (*13) 19 Ind Cos 12 (14. 15) : 36 Mad 544 (FB). 

14 . See cases cited in foot-notes (9) and (10), 

15. (*97) 20 Mad 461 (464) : 7 Mad L Jour 269, Barber Maran v. Bamaiia 
Goundan. 

16 . ('98) 15 AIR 1928 Mad 933 (935) : 112 I, 0. 501 (DB), Arunochallam Chetty 
T. Ratnastvamy Iyer, 
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Though co-creditors of secured or unsecured debts are generally 
in the position of tenants- in-common and not joint tenants, they are 
jointly entitled to institute a suit for such debt and cannot sue 
separately for their respective shares. This is clear from the provisions 
of s. 45 of the Contract Act and section 67 of the Transfer of Property 
Act. Section 45 of the Contract Act provides that the right to claim*^ 
performance of a contract is vested in all the co-promisees jointly. 
Section G7 of the Transfer of Property Act provides that though 
CO- mortgagees may be entitled to distinct interests in the security, 
they cannot sue separately in regard to their respective rights but 
must all sue together. Reference may also be made to S. 60 of the 
Transfer of Property Act which prohibits the piecemeal redemption 
of a mortgage though the equity of redemption may be vested in a 

lx)dy of persons each of whom may be entitled to a distinct interest in 
the equity. 

23. Co-heirs. — Co-heirs, except when they are Hindus governed 
by the Mitakshara law and inherit the property of a male ancestor, 
are in the position of tenants-in-common with regard to the property 
inherited by them.' Thus, Muhammadan co-heirs are entitled to the 
estate as tenants-in-common.^ But, in regard to causes of action based 
on transactions which happened during the lifetime of the deceased, 
the co-heirs are “jointly entitled** to sue and cannot sue separately 
with reference to their respective shares. Thus, when upon the death 
of an obligee of a money bond the right to realise the money devolves 
in specific shares upon his heirs, each of such heirs cannot maintain a 
separate suit for recovery of his share of money.^ Similarly, the cause 
of action for a suit by the heirs of a deceased partner to sue for 
accounts arises from the partnership contract and all the heirs must 
join in such suit."* See also the undermentioned cases.® 


Section 7 — Note 23 

1. (’02) 25 ^lod 26 (39) (DB), AJiinsa Bihi v. Abdzil Kader Saheh. 

(’07) 6 Cal D Jour 383 (393) (DB), Harihar Pershad v, Bholi Pershad. (Property 
inherited bv Hindu brothers from maternal uncle — They are tenants-iu- 
common.) 

2. (’19) 6 AIR 1919 Mad 172 (173) : 51 lud Cas 748 (DB), AUa Pichai Rowthan 
V. Papimthiamznal. 

3. (’85) 7 All 313 (315) : 1885 All W N 34 : 9 Ind Jur 314 (FB), Eandhiya Lai 
V. Chandar. (Per Oldfield, J.) 

4. (’02) 25 Mad 26 (32) (DB), Ahinsa Bihi v. Abdul Kader Saheb. 

(’17) 4 AIR 1917 ^^lad 197 (198): 33 Ind Cas 564(DB), Uthenpurayil Bavachutty v. 
Kunhi Pathumrna. (Plaintiffs as representatives of the deceased partner are 
jointly entitled to sue within the meaning of this section.) 

See also S. 22 Note 18. 

5. (’19) 6 AIR 1919 Bom 78 (79) : 51 Ind Cas 79 : 43 Bom 487 (DB), Qulam Gous 
3fia Khot v. Shrirazn Pandurang, (Mortgage bj deceased — Suit for redemption 
by heirs — They are “jointly entitled” — Suit brought within three years of the 
date when the youngest plaintiff attained majority was held to be within time.) 

(’31) 18 AIR 1931 Lab 5 (6) : 130 Ind Cas 403, Mahomed Kazam v. Nadir Ali 
Shah. (Decree-holder dying leaving several heirs —The latter constitute one legal 
representative of the deceased decree-holder and one of them cannot execute the 
decree nor can he give a valid discharge.) 
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Bat, where one of the co-heirs was himpolf the debtor of the 
deceased, the right of the co-heii-s is necessarily split up and there is 
no joint right to sue within the moaning of the section. Thus, where 
a Muhamniadan woman dies leaving her husband and other heirs, her 
right to dower devolves on all the heirs including the husband as 
tenants-in-common. As the husband is himself a co-heir, the right of 
the co-heirs to sue for the dower debt is necessarily split up and 
hence, each of the other co-heirs can sue him for his or her share of 
the dower debt.® 

If the cause of action is based on a transaction happening after 
the death of the deceased, i. e., after the inheritance has opened, the 
co-heirs can sue separately for their respective shares. Thus, if a 
stranger gets into possession of the estate of the deceased on his deatii, 
the co-heirs are not bound to sue jointly for the recovery of the 
property, but each of them may sue separately in regard to his 
particular share. ^ 

As regards the question whether one of several co-heirs who are 
in the position of tenants-in-common can give a dischare in resj>ect 
of the right in regard to which they are jointly entitled to sue, the 
general rule is that such discharge cannot be given. “ But, where one 
or more of them have taken out a succession certificate in resi^ect of 
the debt which is the subject of the suit, it has been held that he or 
they can give a good discharge so as to bind the other co-heirs and 
that this power is sufficient for making limitation run against all the 
co-heirs under this section.® The correctness of this proposition is, 
however, o\)en to question, because the section contemplates a discharge 

6. C‘29) 16 AIR 1929 All 142 (143, 144) : 116 Ind Gas 481 (DB), Maliomed Zahur 
Ahsan v. Mt. Maimuna, (7 All 313 (FB), Kandhiya Lai v. Chandar dist- 
inguished.) 

7 . See (’19) 6 AIR 1919 Mad 172 (173) : 51 I. C. 748 (DB), Alla Pichai BowtJ.an 
V. Pappathiammal. 

(’88) 1888 Pun Re No. 89, Kasir-vd-din Shah v. Mi. Lai Bibi. (A suit for share 
of inheritance.) 

(’03) 1903 Pun L R No. 51, p. 203 (DB), Ba^ant v, Iiidar. (Right of collateral 
heirs to the estate of a Punjab agriculturist.) 

8. (’07) 6 Cal L Jour 383 (395) (DB), Harihar Pershad v. Bholi Pershad* 

(’02) 25 Mad 26 (39) (DB), Ahinsa Bibi v. Abdul Kader Saheb. (Hindu co heirs 
— Eldest if manager can give discharge; not so in case of Mahomedan co-heirs.) 
(*19) 6 AIR 1919 Bom 78 (79) : 43 Bom 487 : 51 Ind Gas 79 (DB), Gulam Gous 
Mia Khot v. Shriram Pandurang. (A suit for redemption by Mahomedan 
brothers — Suit brought within three years of younger brother attaining majority 
held not barred even as against the elder brother.) 

(’03) 27 Bom 292 (295) ; 5 Bom L R 91 (DB), Si^aram v. Shridhar. 

(*16) 3 AIR 1916 Mad 1128 (1128):29 Ind Gas 586 (DB), Muniandi v. Ramasamy. 
(’20) 7 AIR 1920 Pat 464 (468) : 55 Ind Gas 841 (DB), Banamali Sa'pathi v. 
Talua Ranihari, (Mortgagee dying, leaving two heirs— Payment to one cannot 
discharge whole mortgage.) 

9 (’24) 11 AIR 1924 Cal 710 (711, 712) : 61 Cal 566 :84 Ind Gas S04 (DB), Bihvar 
Bibi V. Muhamed Habibar Rahman. (The Judges difiered as to the interpreta- 
tion of the succession certificate in the case— According to Walmsley, J. it was 
given only to some of the heirs; but Suhrawardy, J., held that it had been given 
to ftW the heirs and therefore one could not give a discharge on behalf of all.) 


Section 7 
Note 23 
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Section 7 
Notes 23-25 


given by a joint claimant by virtue of his own right as such joint 
claimant and not by virtue of some other authority, (see Note 9.) 

As to suits by co-heirs who constitute a Mitakshara joint family, 
see Note 16. 


24. Partners. — Though partners may be entitled to distinct 
interests in the partnership business, and as such, they may be in 
the position of tenants-in-common and not joint tenants as regards 
their rights as partners, yet, they can only sue jointly in regard to 
such rights, or in other words, they are “jointly^* entitled to sue 
within the meaning of this section. The position is not affected by 
the fact that under o. 30 R. i of the Civil Procedure Code a suit can be 
brought in the name of the firm and one partner can sign and verify 
pleadings on behalf of all the partners in such suits. 

Though partners may be in the position of tenants-in-common 
and not joint tenants with regard to their rights as partners, yet, one 
of them can give a good discharge to the debtor in respect of debts 
due to the partnership.^ This is based on the principle that a partner 
has implied authority to do everything necessary and usual in the 
ordinary course of the partnership business. It has been held that 
this authority to receive and give discharges for debts due to the 
partnership even extends to cases in which the partnership has been 
dissolved.^ 

But, under s. 19 of the Partnership Act of 1932, a partner has, in 
the absence of an usage of trade-custom to the contrary, no power 
to relinquish or compromise a claim belonging to the firm. It is 
apprehended, however, that this will not affect the question as to the 
competency of a partner to give a discharge within the meaning of this 
section. 


25. Joint trustees, — Joint trustees are in the position of 
joint tenants with regard to the properties and rights vested in them 
as trustees and so, they are persons jointly entitled to institute a suit 
with regard to any matter affecting such rights or property. 

Being in the position of joint tenants in regard to their rights, 
it would seem that if the general rule referred to in Note lO should 
apply, one joint trustee should be held to be competent to give a good 
discharge on behalf of all the joint trustees.^ But, this general princijJe 
seems to be subject to an exception in the case of joint trustees. In 
their case, it is provided by s. 42 of the Trusts Act of 1882 as follows : 

Section 7 — Note 24 

1 , (’10) 9 Ind Cas 116 (117) (DB) (Cal), Baikunta I^ath v, 'Bara LaL 

(’09) 1 Ind Gas 200 (201) (DB) (Mad), Veerasami Naicker v. Ibramsa Botcther. 
(Discharge givea in fraud of other partners is not binding on them.) 

2 . (’18) 5 AIR 1918 Mad 238 (241) : 41 Mad 446 ; 44 Ind Gas 466 (DB), BaUini- 
yappa Chettiar v. V eerappa Chettiar. 

(*19) 6 AIR 1919 Mad 146 (149) : 52 Ind Ca« 456 (DB), Annamalai v. Annamalai- 

Section 7 — Note 25 

1 . (*10) 6 Ind Gas 992 (9931 ; 34 Mad 284 (DB), Thiagaraja v. Batnasobavaihi. 
ISee also (1901) 70 L J Oh 587 (590) : 1901 L B 2 Cb 160 : 84 L T 620 : 49 
W R (Eng.) 532 : 17 T L R 601, Powell t. BrodhurstJ 
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“Any ta*UBtees or trustee may give a receipt in writing for any money, 
securities or other moveable property payable, transferable or deliverable to them 
or him by reason, or in the exercise, of any trust or power; and. in the absence of 
fraud, such receipt shall discharge the person p-aying, transferring or delivering 
the same therefrom, and from seeing to the application thereof, or being account- 
able for any loss or misapplication thereof.” 

Construing the above section, it has been held by the Madras 
High Court that one joint trustee cannot give a good discharge on 
behalf of all the joint trustees.^ The decision proceeds on the ground 
that the expression “any trustees or trustee'’ in the above section 
shows that if there are more than one trustee, all of them should join 
in giving the receipt. This seems to be the position oven under the 
English law.* The view is also supported by S. 43 of the Trusts Act 
which provides that when there are more trustees than one, all must 
join in the execution of the trust, except when the instrument of the 
trust otherwise provides. In this view, the undermentioned decisions* 
do not seem to be correct. 


Section 7 
Notes 25-26 


26. Joint executors or administrators. — Section 311 of the 
Succession Act of 1925 provides that where there are several executors 
or administrators, the powers of all may, in the absence of any direction 
to the contrary, be exercised by any one of them who has proved the 
will or taken out administration. Thus, one of several executors has 
power to release a debt due to the deceased. Hence, one of several 
executors or administrators can give a discharge in respect of obliga- 
tions due in favour of the estate, without the concurrence of the other 
executors or administrators.^ 


2. (’16) 3 AIU 1916 Mad 692 (694) : 30 Iiid Cas 713 : 39 :Mad 597 (DB), Nethiri 
Menon v. Gopalaji Nair. (Dissenting from 1 Bom L R 667 (DB), Ravihabi^ 
V- Committee of Rameswar — One joint trustee can however give discharge if 
he is authorized by his co-trustees.) 


3. See Halsbury’s Laws of England, 1914 Edn., Vol 28, imge 140, foot-note (p). 
[But see (1901) 70 L J Ch 587 (590) : (1901) L R 2 Ch 160 : 84 L T 620 : 49 

W R (Eng) 532 : 17 T L R 501, Poivell v. Brodhurst.^ 

4, ( 10) 6 Ind Gas 992 (993);34 Mad 281 (DB), Thiagaraja v. Rafyiasabapathx PiU 

lai, (Where adult trustee allows his rights as such to become time-barred, the 

other trustees who are minors are also barred - It seems to have been taken for 

granted that being joint tenants, one joint trustee must necessarily be held to bo 

competent to give a good discharge -The provisions of the Trusts Act which seem 

to make the case of joint trustees an exception to the general rule have not been 
referred to.) 

( 99) 1 Bom L R 667 (668) (DB), Ramhabu v. Committee of Rameswar. (In case 
of religioxis or charitable endowments, it is permissible for one trustee to pass re- 
ceipts for rents or dividends -The learned Judges Eeem to have been under a 
mis-impression as to the wording of S. 42 of the Trusts Act — They proceed on 
the footing that the section uses the words “any trustee” and not “any trustees 
or trustee” ^ The decision would probably have been different if the correct 
wording of the section had been before the minds of the learned Judges.) 

Section 7 — Note 26 


1. See (1857) 27 Beav 446 (454), Smith v. Everett, (Any one of several representa- 
tives may settle an account and the settlement is binding upon the others.) 

of Durham. (Distinguished in 

Mad d89 , Sivasami v. Sevugan Chetti,) 
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Section 7 27. Co-sharers entitled to sue for mesne profits Where 

Notes 27—29 land belonging to two tenants-in’-common has been wrongfully taken 

possession of by a stranger, each of the tenants-in-conamon is entitled 
to sue separately for his share of the mesne profits. Hence, they are 
not persons jointly entitled to sue within the meaning of this section* 
Further, one of them cannot give a discharge for the entire claim so 
as to bind the other co-sharer.^ 

28. Persons aggrieved by the same tortious act Where 

several persons are injured by the same tortious act, each of them can 
bring a separate suit for damages in so far as his own rights have 
been injured. So, such persons are not “jointly entitled to sue’* within 
the meaning of this section as regards the right to sue.^ Hence, the 
question as to whether one of them can give a valid discharge to the 
defendant in such cases does not arise. But assuming that the question 
can arise, it is clear that such discharge cannot be given as the persons 
are in the iDOsition of tenants-in-common and not joint tenants.^ 

29. Effect of appointment of guardian for minor. — Where 
a right to sue is vested jointly in X, an adult, and a minor for whose 
estate a guardian has been appointed by the CJourt, X cannot give a 
discharge without the concurrence of the guardian.^ 

Section 8 ^Nothing in section 6 or in section 7 applies to 

Special exceptions. suits to enforce rights of pre-emption, or 
shall be deemed to extend, for more than three years from 


• Act of 1877 : S. 7. 

Nothing in this section applies to suits to enforce rights of pre-emption, or 
shall be deemed to extend, for more than three years from the cessation of the 
disability or the death of the person affected thereby, the period within which 
any suit must be instituted or application made. 

Illustrations, 

^ m m m m m m 


(h) A, to whom a right to sue for a legacy has accrued during his minority, 
attains majority eleven years after such accruer. A has, under the ordinary law, 


Section 7 — Note 27 


1. (*07) 6 Cal Ij Jour 383 (395) (DB), Harihar Pershad v. Bholi Pershad- 
<’87) 14 Cal 50 (54) : 11 Ind Jur 143 (DB), Anando Kishore v, Anando Kishore. 
ISee (*09) 1 Ind Gas 670 (676) )Gal) (DB), Sunwari Lai v. Daya Sunker. (The 
rule will be different if the cosharers formed members of a Mitakshara joint 
family and one of them was the manager of the family,)] 

See also Note 4. 

Section 7 — Note 28 

1. (*07) 6 Cal L Jour 383 (392, 395) (DB), Harihar Pershad v. Bholi Pershad, 

2. (*07) 6 Cal Xj Jour 383 (395) (DB), Harihar Pershad v. Bholi Pershad. 


Section 7 — Note 29 

1. (’38) 07 Gal L Jour 88 (91) (DB), Qourhari Ghose v. Srintati Anardai Bibi. 
(Family business — A and B proprietor 3 -.B, a minor represented by certificated 

guardian - A cannot give valid discharge.) 

(’07) 6 Cal L Jour 383 (395) (DB), Harihar Pershad v. Bholi Pershad, (Follow- 
ing (1888) Bom P J 141, Balkrishna v. Haro and 14 Gal 50 (DB), Anando 

Kishore v. Anando Kishore,) 
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the cessation of the disability or the death of the person 
affected thereby, the period within which any suit must be 
instituted or application made. 

Illustrations. 

I 

(a) A, to whom a right to suo for a legacy has accrued during his minority, 
attains majority eleven years after such accruer. A has, under the ordinary law, 
only one year remaining within which to sue. But under S. G and this section an 
extension of two years will be allowed him, making in all a period of three years 
from the date of his attaining majority, within which he may bring his suit. 

(b) A right to sue for an hereditary office accrues to *1 who at the time 
is insane. Six years after the accruer A recovers his reason. A has six years, 
under the ordinary law, from the date when his insanity ceased within whicli 
to institute a suit. No extension of time will be given him under S. 6 read with 
this section. 

(c) A. right to sue as landlord to rejover possession from a tenant accrues to 
A, who is an idiot. A dies three years after the accruer, his idiojy continuing up 

only one year remaining within which to sue. But under this section an exten- 
sion of two years will be allowed him, making in all a period of three years from 
the date of his attaining majority within which he may bring his suit, 

•••••• • 

(e) A right to sue for an hereditary office accrues to A, who at the time is 
insane. Six years after the accruer A recovers his reason. A has six years, under 
the ordinary law, from the date when his insanity ceased within which to 
institute a suit. No extension of time will be given him, under this section. 

(f) A right to sue as landlord to recover possession from a tenant accrues to 
A. who is an idiot. A dies three years after the accruer, his idiocy continuing up 
to the date of his death. A’s representative in interest has, under the ordinary law 
nine years from the date of A’s death within which to bring a suit. This section’ 
does not extend that time, except where the representative is himself under 
disability when the representation devolves upon him. 


7. 


Act of 1871 : S. 7. 


Nothing in this section shall be deemed to extend for more than three years 
from the cessation of the disability or the death of the person affected thereby 
the period within which the suit must be brought, 

. IlUistrations. 

(b) A, to whom a right to 6ue for a legacy has accrued during his minority 
attains full age eleven years after such right accrued. A has, under the ordinary 
law. only one year remaining within which to sue. But under this section an 
extension of two years will be allowed him. making in all a period of three years 
from the date of his majority, within which he may bring his suit. 

Tc.) A right to sue for an hereditary office accrues to A, who at the time is 
insane. Six years after the accrual of the right, A recovers his reason. A has six 
y^rs under the ordinary law. from the date when his insanity ceased, within 
aeotion^ institute a suit. No extension of time will be given him under this 

J »l ^ ^ landlord to recover possession from a tenant accrues to 

, WHO IB an Idiot. A dies three years after the accrual of the right, his idiocy 

the orffin® ^ representative in interest has, under 

snft Th ^ to brin 

suit. This eeotion does not extend that time 


g a 


Section 8 


Act of 1859. 

Bee Section 11 printed under S. 6. 
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Section 8 
Notes 1-3 


to tlie date of liis death. A*s representative in interest has, under the ordinary 
law, nine years from the date of A*s death within which to bring a suit. Sestion 6 
read w^ith this section does not extend that time, except where the representative 
is himself under disability when the representation devolves upon him. 

a. Section 8 has been declared not to apply to suits, appeals or applications 
under the Bengal Public Demands Recovery Act, 1913 (Beng. Act III of 
1913); see S. 56 of that Act, 

Synopsis 

1. Legislative changes. 

2. Scope. 

3. Suits to enforce rights of pre-emption. 

4. Period of limitation under section. 

TOPIC INDICATOR. 

Computation of period. See Note, 4. 

Section enlarges and does not curtail time. See Note 4. 

Sections 6, 7 and 8 — Combined eSect. See Note 4. 

!• Legislative changes. — The provision excluding suits for 
pre-emption from the operation of Ss. 6 and 7 was not present in the 
Acts of 1859 and 1871 and was first introduced in the Act of 1877. 


2. Scope, — This section serves as an exception to Ss. 6 and 7. It 
excludes from their cognizance suits for pre-emption and restricts the 
period for which limitation can be extended under them. 

Section 185 of the Bihar Tenancy Act (vill [8J of 1885) bars the 
application of this section to suits and applications mentioned in 
S. 184 of that Act.^ As regards the applicability of this section to 
arbitration proceedings see S. 3 Note 27 and the undermentioned case,^ 


3. Suits to enforce rights of pre-emption. — The policy of 
the Legislature is that suits for pre-emption should be brought with 
at little delay as possible. Hence, it is provided under this section that 
the extended period of limitation under s. 6 or S. 7 does not apply to 
suits for pre-emption.^ A similar provision is also made in S. 17. 


Under the Acts of 1871 and 1859, however, the minority or other 
disability of the plaintiff formed a ground of extension of limitation 
even in the case of suits for pre-emption.^ 


Section 8 — Note 2 

1. (Ml) 28 AIR 1941 Pat 499 (501) : 196 Ind Gas 609, Jagdeo v. Bahu Lai, 

2. (’48) 35 AIR 1948 Nag 334 (337) : I L R (1947) Nag 477 (DB), Fatechand v. 
asudeo. (It would be incorrect to urge that Ss. 4 to 25 would not apply to 

arbitration proceedings— Case before the passing of Arbitration Act (1940).) 

Section 8 — Note 3 

1. (’04) 1 Nag L B 6 (8), Seetaram v. Bam Dayal Marwari, 

(’19) 6 AIR 1919 Lah 25 (26) : 52 I. C. 587 : 1919 Pun Re No. 86 (DB). ML 
Husain Bihi v. Hakim. 

(*24) 11 AIR 1924 Mad 57 (60) : 76 Ind Gas 467, Viswanathan v. Ethirajulu. 

See also Art. 10, Note 6. 

2. (’75) 1 All 207 (211) (DB), Baja Bam v. Bansi. 

(’67) 7 Suth W R 279 (279) (DB), Jungoo Lai v. Lalla Alum Chund, (Case under 
Act of 1859.) 
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4. Period of limitation under section. — Under section 3 
the period of limitation prima facie applicable to a suit or other pro- 
ceeding is the period prescribed in the first sclredule, bat this period is 
liable, in the particular circumstances of a case, to be modified by the 
I^rovisions of Ss. 4 to 25 of the Act. Hence, if a case falls within the 
purview of S. 6 or S. 7, the period of limitation prescribed by the first 
schedule as modified by such section will apply to the case. Section 6 
provides that in the circumstances mentioned therein, the suits or 
apidication for execution may be filed within the same period after 
the cessation of disability or the death of the person affected by it as 
would otherwise have been allowed from the time mentioned in the 
third column of the first schedule. Section 7 provides that in the 
circumstances mentioned in the second part of it, time will not run 
as against any of the plaintiffs or applicants till one of them becomes 
capable of giving a discharge without the concurrence of the others or 
until the disability has ceased. Thus, the effect of both the sections is 
to provide a fresh start of limitation from one or other of certain 
events specified in the sections. But the two sections are subject to 
the provisions of this section which provides that nothing in either of 
the two sections shall be deemed to extend the period of limitation 
for more than three years from the cessation of disability or the death 
of the person affected thereby. 

The combined effect of the above provisions may be discussed 
with reference to the following positions : 

(1) Where the ordinary period of limitation expires after three 

years from the cessation of disability. 

(2) "Where the ordinary period of limitation expires at the end 

of three years from the cessation of disability. 

(3) Where the ordinary period of limitation expires before the 

cessation of disability. 

( 4 ) Where the ordinary period of limitation expires after the 

cessation of disability, but before the end of three years 

from the cessation of disability. 

In case l, the period cannot be extended under S. 6 or s. 7. The 
reason is that such extension will be clearly opposed to the provisions 
of this section. Thus, in illustration (b) to this section, the ordinary 
period of limitation expires after three years from the cessation of the 
disability. This section prohibits the extension of the period under 
S. 6. This, however, does not mean that in cases coming within s. 6 or 

Section 8 — Note 4 

la. (’48) 35 AIR 1948 Bom 150 (152) : I L R (1947) Bom 750 (DB), Basayya v. 
Bailingayya. (Alienation of family property by father — Son in mother’s womb 
at such time— Suit to set aside alienation by such son on attaining majority — 
Benefit of Ss. 6 and 8 can be claimed by him.) 

(’48) 36 AIR 1948 Oudh 351 (352), Chhedi Lai v. Gopi Nath, 
iSee (’41) 28 AIR 1941 Njig 357 (360) : 1 L R (1942) Nag 564 : 197 Ind Cas 612 
Narainbhai Narbada Prasad. (Minority does not prevent ouster and stop 
running of adverse possession — Minor only gets another three years after 
attaining majority if time expires before three years.) 

3.Iim.22, 


Section 8 
Note 4 
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Section 8 
Note 4 


S. 7, the period of limitation itself should be three years from the 
cessation of disability or the death of the person affected by it. Hence, 
the section does not stand in the way of a suit being instituted within 
the ordinary period of limitation even though such period may extend 
to more than three years from the cessation of disability.^ The object 
of Ss. 6 to 8 is to provide for an additional period of limitation in 
cases where the person entitled to sue is under a disability and not to 
place him at a disadvantage as compared with other litigants. 

In case 2, also, the period of limitation cannot be extended under 

S. 6 or S. 7, as such extension would contravene the provisions of this 

section. But, the suit may be instituted within the ordinary period of 
limitation. 

In cases 3 and 4, the period of limitation can be extended under 
S. 6 or S. 7, provided that such extended period does not exceed three 
years from the cessation of disability. In other words, in such cases, 
the litigant is entitled to a fresh starting point of limitation from the 
cessation of disability, subject to the condition that in no case the 
period extended by this process shall exceed three years from the 
cessation of disability. 

The above rule (i. e., the rule applicable to cases 3 and 4) may be 
explained further with reference to the following three positions that 
may arise in such cases : 

(a) The period provided by the first schedule may be less than 

three years. 

(b) The period provided by the first schedule may be three years. 

1. (’50) 37 AIR 1950 Pat 191 (Paras 8, 9), Bibhuti Bhxcsan v. Oirtsh Chandra, 
(Where the period of 12 years under Art, 142 expires after 3 years from the date 
on which the minor attained majority the minor is not entitled to any extension 
of time under the combined effect of Ss. 6 and 8.) 

(’48) 35 AIR 1948 Oudh 351 (352), Chhedi Lai v, Gopi Nath. 

(’ 25 ) 12 AIR 1925 Pat 30 (31) : 3 Pat 275:83 I. G. 871 (DB), Mahovied Nasr- 
ullah V. Mahomed Shukurullah, 

(’68)4 Mad H 0 R 54 (55, 56) (DB), Bamanuja Chariar v. Venkatavarada 
Iyengar^ (Effect of section is to provide in every case a distinct period of limita- 
tion, where but for legal disability suit would be barred.) 

(1865) 2 Suth W R 305 (305, 306) (DB), Kalee Das v. Beharee LalU 
(1865) 3 Suth W R 21 (22) (DB), Bissumbhur Sirkar v. Soorodhuny Dossee, 

(’66). 5 Suth W R 219 (219) (DB), Luchmun Singh v. Mt Bibee Miriam. (Plain- 
tiff is not bound to sue within three years of attaining majority, if he has 
general limitation of twelve years from cause of action.) 

(*66) 5 Suth W R 204 (204) (DB), Hurish Chunder Nag v. Abbas AH, (Do.) 

(’66) 6 Suth W R 20 (20) (DB), Poorun Singh v. Kashee Nath Singh. (Do.) 

(*67) 7 Suth W B 3 (4)(DB), i?ad/iamohw?i Gowee v. Mohesh Chunder KotwaU 

(Do.) 

(’68) 10 Suth W R 44 (44) (DB), Sree Pershad v. Rajgooroo Treeumbukfiath, 

(1864) 1864 Suth W R Gap 302 (303) (DB), Guz Behari Singh v. Mt. Beebee 
Washun, 

ISee also (’46) 1946 J L R 319 (323) (DB), Naziruddin v. Sadruddin. (Sale of 
immovable property by de facto guardian— Suit to recover such property— Suit 
is governed by Art. 144 read with S. 8 and may be brought during which ever 
period that may be longer.)] 

0 * s 

■ i 
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(c) The period provided by the first schedule may be more than 
three years. 

In case (a) the suit may be brought at any time within the 
period provided by the first schedule calculated from the cessation of 
disability. But the suit cannot be brought after the expiry of the 
period so calculated, though three years may not have elapsed from 
the cessation of disability.^ The reason is that, as already said, this 
section does not provide that in cases coming under S. 6 or S. 7 the 
period of limitation should be three years from the cessation of 
disability. In other words, the section only restricts the period that 
can be extended under S. 6 or 7 where such period exceeds three 
years from the cessation of disability. Where such period is less than 
three years, this section does not extend it to three years. 

In case (c) the suit may be brought at any time within the 
period of three years from the cessation of disability.^^ 

In case (c) the suit may be brought at any time within three 
years from the cessation of disability,^ but not afteriaardsf though 

2. (’50) 1950 Ker L T 16 (49)(DB), Nilakanfan Thampi v. Kiinjukriihna Pillai. 
(Section 9 of the Limitation Act (Travancore) cannot be interpreted as giving a 
waiting period of three years in every case. Thus, where a suit for cancellation 
of a court-sale has to be instituted within one year, a minor has only one year 
to sue after attaining majority.) 

( 94) 17 Mad 316 (323) : 4 Mad L Jour 152 (DB), Subramayiiya Pandya Chokka 
Talavar v, Siva Subramaniya Pillai, 

(’25) 12 AIR 1925 Mad 379 (380) : 80 I. C. 992 (DB), Suhbiah v. Arimachala. 

(’18) 5 AIR 1918 Lah 330 (331) : 48 I. G. 399 : 1918 Pun Re No. 113, Hira Singh 
V, Ghulam Quadir, 

(18) 5 AIR 1918 Lah 182 (183) ; 43 I. C. 712, Paid Singh v. Harnama. (Section 
does not extend period.) 

2a. ( 46) 1946 J L R 319 (325, 326) (DB), Naziruddin v. Sadrtiddin, 

3. (’41) 28 AIR 1941 Cal 41 (57) : I L R (1941) 1 Cal 234 : 193 Ind Cas 419 (DB), 
Janaki Nath v. -Tyotish Chandra, (Immediate reversioners parties to alienation 
by widow -Suit by remote reversioner for declaration that alienation is*improper 
—Art. 120 applies— Plaintiff born after alienation — Plaintiff entitled to insti- 
tute suit within 3 years after attainment of majority.) 

(’10) 5 Ind Cas 84 (84, 85) : 33 Mad 366 (DB), Annax^an v. Chinnan. (Title by 

adverse possession against a minor is not complete before the end of three years 
after his attaining majority.) 

(’16) 3 AIR 1916 Mad 33 (35, 36) ; 38 Jlad 1076 : 29 I. C. 3U (DB), Pasumarti 
Payidanna v. Lakshminar asamma, 

(’24) 11 AIR 1924 All 625 (633) : 83 I. C. 782 : 46 All 575, PhulwayiH Kumvar 
V. Janeshar Das, 

(’16) 3 AIR 1916 All 356 (356, 357) : 33 Ind Cas 913 : 38 All 126 (DB), Lachmi 
Naratn Prasad v. Kishan Kiskore Chayid, 

(97) 1897 Pun Re No, 33, Mt, Fazul Nishan v, M uhatnmad ji, 

ro ^ M Naicab V. Lachhmati Singh, 

I ee ( 46) 1946 J L R 319 (323) (DB). Naziruddin v. Sadruddin, (Sale of 
immovable property by de facto guardian— Suit for recovery of such property 

— uit is governed by Art. 144 read with S. 8 and may be brought during 
whichever period that may be longer.)] 

^ All 63 : 45 I. A. 284 : 21 Oudh Cas 228 : 

49 Ind Cas 540 (PC). Banwari Lai v. Mahesh. 

(’01)24 Mad 387 (395, 396) : 28 Ind App 81 ; 3 Bom L R 303 ; 5 Cal W N 645 ; 

7 Sar 819 (PC), Vasudeva Padhi v. Maguni Devan Bakshi, 
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the fall period of limitation calculated from the cessation of disability 
may not have elapsed. Thus, in illustration (a) to this section, the 
ordinary period of limitation expires at the end of one year from the 
cessation of the disability of A, the person entitled to sue in the 
illustration. In such cases, as already said, the period can be extended 
under S. 6. That is, A is entitled to a fresh starting point of limitation 
from the date of his attaining majority. But, such right is subject to the 
condition that the period extended by the process should not exceed 
three years from the cessation of his disability. Hence, although the 
period provided for the suit is twelve years, A only gets an extension 
of limitation up to three years from the date of his attaining majority. 

The above illustration also brings out another point. Under this 
section, the extension of limitation that can be allowed under S. 6 or 
S, 7 is measured not from the end of the ordinary period of limitation 
but from the cessation of disability. So, in the above illustration, A 
is entitled to three years not from the end of the ordinary period of 
limitation but from the cessation of his disability which has taken 
l^lace one year before the end of the ordinary period of limitation, 
with the result that the period of limitation in his case is only 
extended by two years. The three years period has to be counted, in 
the case of a minor, from the date of cessation of minority and not 
from the date of attainment of majority.® 


(’25) 12 AIK 1925 All 692 (693) : 87 I. C. 315 (DB), Atiantoo v. Bamrup Tiwari. 
(’24) 11 AIR 1924 All 625 (634) : 46 All 575 : 83 I. C. 782 (DB), ML Phulwanti 
Kunwar v. Janeshar Das, 

(’03) 27 Bom 515 (545) : 5 Bora L R 274 (DB), Thdkore Fatesingji v. Bamanji 
Ardeshir Dalai, 

(’76) 1876 Bom P J 57 (DB), Rama v. Banu, 

(*21) 8 AIR 1921 Cal 572 (573) : 62 I. G. 428 (DB), Italoo Karikar v. Jagat 
Chandra. 

(’72) 18 Sutb W R 173 (174) (DB), Meer Fyezali v. Meer Nuzuff Alt. 

(’69) 11 Suth W R 532 (532) (DB), Chotodhry Zuhoorul Hug v. Mt, Bagoo Jan. 
(1865) 3 Sutb W R 184 (184) (DB), Khetter Mohun Ghose v. Bamessur Ghose. 
(’24) 11 AIR 1924 Lab 427 (428) : 77 Ind Gas 588, Thi Raj v. Kheausi. 

(’26) 13 AIR 1926 Mad 284 (285) : 91 Ind Gas 914, Thayammal v, Perumal 
Chetty. 

(’20) 7 AIR 1920 Mad 793 (798) : 52 I. G. 725 (DB), Narasimha Deo v. Krishnc^ 
Chandra Deo. (Period of three years cannot be extended by reason of S. 15 (2),) 
(’15) 2 AIR 1915 Mad 398 (399) : 26 I. C. 90, Suhramaniya v. Kulayappan. 

(*97) 7 Mad L Jour 131 (133) (DB), Kamakshy Nayakan v. Ramasicamy Nayakan. 
(’13) 21 Ind Gas 348 (349) : 7 Low Bur Rul 97, Maung Shtoe Pe v. Ma XJ Ma. 
(’09) 4 Ind Gas 854 (855) : 1909 Pun Re No. 100 (DB), Shamir v. Ladha Singh, 
(’30) 17 AIR 1930 Pat 141 (142) : 123 Ind Gas 411 (DB). Musahar v. Kishun 
Narayan. (Execution application brought six years after attaining majority is 

barred.) 

[See (*25) 12 AIR 1925 P G 264 (267) ; 47 All 795 : 52 Ind App 443 : 28 Oudb 
Gas 371 : 91 Ind Gas 471 (PG). Lai Bahadur v, Ambika Pt asad.] 

5. (’50) 37 AIR 1950 Pat 206 (Para 4) (DB), Batuk Prasad v. Budra Das. 
(Minority expiring on 3rd May — Three years’ period runs from 3rd May and 
not 4th May when majority is attained — So, excluding under S. 12 the date 
from which time runs, limitation must be computed from 4th May and not 5th 
May, from which the reckoning would have to be made if time was to be 

reckoned from attainment of majority.) 
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Continuous run- Where once time has begun to run, 

ning of time, no subsequent disability or inability to sue 

stops it : 

Provided that where letters of administration to the estate 


of a creditor have been granted to his debtor, the running of 
the time prescribed for a suit to recover the debt shall be 
suspended while the administration continues. 

a. Section 9 has been declared not to apply to suits, appeals or applications 
under the Bengal Public Demands Recovery Act, 1913 (Beng. Act HI of 
1913), see S. 56 of that Act. 

Synopsis 


1. Legislative changes. 

2. Scope of limitation. 

3. “Subsequent disability or in- 
ability to sue.*' 

4. “Disability or inability to sue,’* 
meaning of. 

5. Proviso. 

6. No exemption from limitation 
except as otherwise provided 
lor by statute. 

7. Where cause of action has not 
arisen, limitation cannot begin 
to run. 

8. Cause of action accruing after 
starting point specified in 
article — Effect, 

9. Suits based on different causes 


of action are governed by 
different periods of limitation. 

10. Several persons having distinct 
causes of action in respect of 
same matter— Distinct* periods 
of limitation apply. 

11. Satisfaction or discharge and 
revival of cause of action. 

12. Fusion of interests of debtor 
and creditor. 

13. Agreement to refer dispute to 
arbitration, whether puts an 
end to cause of action. 

14. Limitation only applies to 
institution of proceedings and 
not their continuation. 

15. Repeal of statute and running 
oi limitation. 


TOPIC Indicator 


Application — Principle of section, 
whether applies. See Note 4. 

Defendant’s absence — Not a subsequent 
inability. See Notes 3 and 4 and S. 13. 

Fresh cause of action — Fresh period of 
limitation. See Note 11. 

No cause of action— No limitation. Bee 
Notes 2, 7, 8 and 11, 

Running of time not stopped by subse- 
quent event. See Note 11. 


Section 9 does not control S. 13. See 
Note 3. 

Starting point — Whether same as cause 
of action. See Note 8. 

Successive causes of action. See Note 9. 

Suspension of time. See Note 11. 

‘To sue’ does not cover ‘to apijly.’ See 
Note 4. 

War and rebellion — Limitation not 
checked. See Notes 4 and 11. 


1. Legislative changes, — This section was first enacted in 
the Act of 1871. But the principle underlying the section, viz., that 
once limitation begins to run, no subsequent disability or inability to 

•Acts of 1877 and 1871 
Same as that of Act IX of 1908. 


Section 9 
Note 1 


Act of 1859 : S. 11. 

11 * • • • • . .. 

out if, at the time when the cause of action accrues to any person, he is not 

under a legal disability, no time shall be allowed on account of any subsequent 

disability of such person or of the legal disability of any person claiming 
through him. 
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I 

sue can stop it except as may be otherwise provided for by the statute, 
was recognized even before the Act of 1871.^ 

Under Bengal Eegulation 3 of 1793, the fact that the plaintiff had 
been precluded by minority or other good and sufficient cause from 
obtaining redress was one of the grounds on which exemption from 
limitation could be claimed. It was held that the pendency of litigation 
between two claimants to an estate was a good and sufficient cause 
within the above provision for delay in the institution of a suit for 
the enforcement of a right on behalf of or against such estate.* Under 
the present law, such a circumstance would not be a good ground for 
claiming exemption from limitation. See Notes 2 and 6, 


2. Scope of the section. — This section is based on the general 
principle that when once limitation has commenced to run, it will 

continue to do so unless it is stopped by virtue of any express statutory 
provision.^ 

The section only deals with the question of stopping of limitation. 
It does not affect any exemption from limitation which may operate 

Section 9 — Note 1 

1. flS49) 5 :\Ioo Ind App 43 (69, 70) : 7 Moo P C 85 : 14 Jur 253 ; 1 Sar 394 (PC), 
The East India Co. v. Odithchurn Paul. (Case decided under. English Statute 
21 Jiie. 1.) 

2. (1859) 7 Moo Ind App 323 (352, 357): 4 Suth W R (PC) 37 : 1 Suther 367: 1 Sar 
692 (PC), PrannatJi Poy v. Rookea Begum. 

(1858) 7 JIoo Ind App 238 (258, 259) : 1 Sar 633 (P C), Rajah Enayet Hossein v. 
Saytid Ahmed Reza. 

Section 9 — Note 2 

1. (’50) 37 A I R 1950 Mad 552 (Pr 2), Ra77iakrishna v. Srijiivasalu. (There can 
lie no suspension of time which has once begun to run except under the heads 
of deduction specifically recognised and provided for by the statute.) 

(’47) 34 A I R 1947 Oudh 128 (129) : 22 Luck 33 : 223 Ind Gas 87, RaiJikmnay v. 
Baq^'idi. (When once limitation has begun to run the period can only be extend- 
ed in the manner laid down in the Limitation Act and not by mere agreement 
of the parties which does not come within any of the extending sections of the 
Limitation Act ) 

(’29) 16 A I B 1929 P C 158 (162) : 56 Ind App 192 : 51 All 367 : 117 Ind Gas 22 
(PC), James Richards R. Skinner v. Naunihal Singh. (Section follows provisions 
of English law.) 

(’27) 14 AIR 1927 All 446 (449) : 49 All 565 : 102 Ind Gas 96 (DB), Ratn Charan 
Sahu V. Goga. (It would be dangerous to lay down generally that there is gome 
principle outside Limitation Act under which limitation can be suspended.) 

(’27) 14 AIR 1927 All 818 (820) : 50 All 152 : 107 Ind Cas 45 (DB), Rup Kishore 
V. Patrani. 

(’23) 10 AIR 1923 Bom 33 (34) : 67 I C 757 : 47 Bom 244 (DB), Sidhraj Bhojraj 
V. Alii Haji. (Time during which insolvency proceedings were pending cannot 
be deducted.) 

(’19) 6 AIR 1919 Cal 706 (707): 46 Cal 526: 47 Ind Cas 398 (DB), Deutsche Asia- 
tische Bank v. Hira Ball Burdhan <£ Sons. 

(’24) 11 AIR 1924 Lah 40 (41) : 4 Lah 90 : 71 Ind Cas 495 (D B), Hukani Chand 
V. Shahab Din. (Exemptions not specially provided are not allowed.) 

(’21) 8 AIR 1£21 Lah 71 (72) : 2 Lah 320 : 64 Ind Cas 454 (D B), Kartar Singh 
V. Bhagai Singh* 

(’13) 19 I C 291 (296) ; 35 All 227 : 40 Ind App 74 (P C), So/ii Ram v. Kanhaiya 
Lai. 

ISee (*80) 3 Mad 92 (94) ; 5 Ind Jur 242 (DB), Thir Singh v. Venkataramier.^ 
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without stopping time from running.* Thus, it is no bar to the 
exclusion of time under sections 12 to 16 or to the enlargement of the 
period of limitation under Ss. 6. 7 or s. 19. See Note 3. 


The section provides that no subsequent distibility or inability to 
sue can stop limitation from running. Hence, where the circumstances 
ensuing after limitation has begun to run do not amount to a disability 
or inability to sue, the section does not apply. But, even in such cases, 
under section 3 there will be no exemption from limitation except as 
otherwise provided for by the statute. See Note 4 . 

^ here neither the proviso to this section nor any other exception 
provided for by the statute applies, there will be no exemption from 
the bar of limitation. Courts have no power to add new exceptions 
not recognized by the Act. (see Note 6.) But tlie Act must be construed 
and applied with reference to the following principles : 

(i) ’'[\'here the cause of action for a suit has not arisen, limitation 
for such suit cannot begin to run. See Note 7 . 


(2) Where a suit falls within the class of suits described in the first 

column of an article but the cause of action for the suit arises 
after the time specified therein as the starting point of limita- 
tion, the article will not api)ly to such a suit. See Note 8 . 

(3) Where a person has several causes of action for a certain kind of 

suit in regard to a matter, he is entitled to an independent 
period of limitation in respect of each cause of action. See Note 9 . 

( 4 ) Where two or more j^ersons have distinct causes of action for a 

suit of a similar nature in regard to the same matter, each is 
entitled to a distinct period of limitation. See Note 10. 

(5) W here after the accrual of a cause of action such cause of action 

is satisfied or discharged and such satisfaction or discharge is 
nullified subsequently, a fresh cause of action arises and the 
plaintiff is entitled to a fresh period of limitation in regard to 
such cause of action. See Note ll. 

(G) Limitation only applies to institution of suits and not their 
continuation. See Note 14 . 


It will be seen that none of the above principles implies any 

exception to the law of limitation contained in the Act.^ As explained 

in the other Notes to this section, the above principles are perfectly 

consistent with a proper interpretation of the provisions of the Act 
and its underlying assumptions. 

Thus, with regard to the first two principles, although in few 
articles in the first schedule the accrual of the cause of action is stated 


2. (>91) 5 CP L R 88 (89), Daioala v. Sitaram, (Provision that in computing the 
peiK^ of limitation certain period is to be excluded is not the tame thing as 
pioviding that running of time is to be stopped.) 

3. (>26) 13 AIR 1926 Cal 65 (73): 89 Ind Gas 1000 (DB). Sarat Kavxini Dasi v. 
NagendraNath PaL (Coses which are supposed to lay down any general excep- 

^ ^ound not to be laying down any such 

^ception but only interpreting cause of action where cause of action is starting 

interpreting particular article or applying principle 
of satisfaction of claim and revival of it.) 


Section 9 
Note 2 
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terms to be the time from which limitation begins to run, there is 

no reason to suppose that the Legislature intended to contravene the 

principle that limitation necessarily assumes the existence of a cause 

of action and that where such cause of action has not arisen, there can 
oe no limitation. 

The time from which limitation is directed to run under the 
vaiious articles either coincides with the accrual of the cause of action 
or refers to a date subsequent to the accrual of the cause of action. 
Where a suit falls within the first column of an article, but the cause 
of action for the suit accrues after the time specified in the third column 
o the article as the starting point of limitation, it must be held that 
the article does not apply to such a case. For, each article cannot be 
held to be exhaustive of the class of suits described in its first column. 
An article must be held to apply only to cases where both its first and 
third columns are applicable. Where the words in the third column 
of an article relating to the starting point of limitation refer to a time 
which is before the accrual of the cause of action for a suit, it must be 
held, in accordance with the principle already referred to, that such 

words cannot apply to the suit, or, in other words, that the article does 
not apply to such suit.^ See Notes 7 and 8. 

As regards principles 3 to 5, they are merely several aspects of 
the same principle, viz., that limitation refers to a imrticular cause of 
action and different periods of limitation will apply to different causes 
of action, although they may relate to the same subject-matter and 
may give rise to suits of a similar nature. The Act is clearly based on 
this principle and treats limitation as a matter affecting each cause of 
action separately and individually ; so that the proposition that a 
separate and independent period of limitation applies to each distinct 

cause of action does not involve any derogation from the provisions of 
the Act. 


The last principle clearly follows from section 3. 

As to the exclusion of period spent in enemy territory see s. 3 of 
the Limitation (War Conditions) Ordinance (1945), s. 45 of the Banking 
Companies (Amendment) Act, 1950, provides for suspension of limitation 
for a period of one year immediately preceding the date of the order 
for the winding up of the Banking Company. If the time has already 
run out before this period of one year there can be no question of 
suspension. In such cases there can be no revival of the cause of action.® 

4 . ( 03) 26 Mad 780 (785, 786) : 13 Mad L Jour 412 (DB), Rungiah Goundcin <£ 
Co. V. Nanjappa Raw, 

(’94) 17 All 39 (41) : 1894 All W N 191, Md. Sulaiman Khan v. Md. Yar Khan. 

(*19) 6 AIK 1919 Mad 972 (984) : 40 Mad 1040 : 43 Ind Gas 31 (FB), Seeti Kutli 
V. Kunhi Pathuinina. (Per Sreenivasa Iyengar J.) 

(■02) 24 All 17 (26) ; 28 Ind App 248 ; 5 Cal W N 888 : 8 Sar 133 : 3 Bom L B 
707 (PC), Batul Regam v. Mansur AH Khan. 

(■02) 24 All 542 (545, 546) : 1902 All W N 160 (DB), AH Ahmad v. Naziran BiH. 
(*03) 30 Cal 407 (412, 413) (DB), Ashraf fuddin Ahmed v. Bepin Behan Mullick. 
(’85) 8 All 56 (57) : 1885 All W N 327 (DB), Thakur Das v. Shadi Lai. 

(’94) 16 All 237 (239) : 1894 All W N 61 (DB\ Muhammad Islam v. Md. Ahsan. 

5. (*50) 54 Cal W N 710 (713), Pioneer Bank Ltd, v. Bamandev Banerjee. 
(Difference between suspension and interruption » In cases of suspension, the 


N 
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3. “Subsequent disability or inability to sue.” This 

section provides that where limitation has once commenced to run , 
no subsequent disability or inability to sue can stop it. But this 
does not imply that an initial disability or inability to sue, i. e., a 
disability or inability existing at the time from which limitation 
would otherwise have run, will prevent the running of liinitatiou. 
Such initial disability or inability will have no effect on the period 
of limitation except as otherwise provided for the statute. For 
instances of such provisions, see ss. 6 and 17. 


The section provides that a disability or inability to sue arising 

after time has begun to run cannot stop it. Thus, whore at the 

commencement of limitation the person entitled to sue or apply is 

not under any disability, the fact that a disability subsequently 

supervenes or that a person who subsequently becomes entitled to 

sue or apply on the same cause of action is under a disability, will 
not stop the running of limitation.* 

Under S. 6 , a disability which exists at the time from which 

limitation is to be will extend the period of limitation. 

Hence, a disability which arises after limitation has begun to ru7i 

but which exists at the time from which a fresh period of limitation 

IS to be computed under S. 19 consequent on an acknowledgment 

of liability by the debtor under that section, will extend the period 

of limitation under S. 6, although under this section such disability 
cannot stojy the running of time.^ 


Wheie, under any other section of the Act any matter is a ground 
for exclusion oHime in computing the period of limitation and such 
matter arises in a given case after limitation has begun to run, the 
question arises whether this section will control the operation of the 
former section and prevent the exclusion of time in such cases. Thus 
S. 13 provides for the exclusion of the time during which the defendant 
IS absent from the provinces. The question arises whether in a case 
where the defendant is absent from the provinces, not at the commence- 
ment of limitation but subsequently, the plaintiff will be entitled to the 


^Hod wXf f invalidated by suspension but is added to the 

Interruption cancels the elapsed portion of 
pe lod of limitation and a fresh period is computed from its date.) 

I />or 7 i V. .-TT. Section 9 — Note 3 

V. = lO’f I C 45 (D B), Pup Kishore 

P 9/11 11 existence when cause ol action arose.) 

Si (I^ ) 1019- Dhanraj Rai v. Pam Naresh 

^'winer?v - f f (Alienation of joint family 

2^ In A T n ! no ^ subsequently born son does not give him any extra time.) 

^ ® ^00 (101. 102) : 54 All 1019 . 142 Ind Gas 794 (D B) 

Chatidrahhan y. Paj Kumar. u;, 

v. Kothandaramayjjar. (Entirely 
new period runs from date of acknowledgment.) 


Section 9 
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exclusion of time under s. 13. It is clear that in such cases this section 
is no bar to the exclusion of time under s. 13,® for two reasons : 

(1) This section only precludes the stopping of the running of time, 

while under s. 13 there is no question of the stopping of limita- 
tion, but the section only provides for the exclusion of certain 
^ time in computing the period of limitation. 

( 2 ) This section applies only to a disability or inability of the 

plaintiff. The defendant's absence from the provinces is not 
■plaintiff s disability or inability. See Note 4. 


4, “Disability or inability to sue,*’ meaning of. — This 
section applies only where the circumstances arising subsequent to the 
commencement of limitation amount to a “disability or inability to 
sue.” “Disability” has been defined as the want of legal qualification 
to act and “inability,” as the want of physical power to act.^ Thus the 
two expressions are distinct from each other.® But both of them clearly 
refer to something which pertains to the plaintiff Hence, the defen- 
dant's absence from the provinces is not a disability or inability to sue 
within the meaning of this section.® 

While the Act contains no instances of “inability to sue,” it gives 
in S. G some instances of “disability.”^ It has been held that the fact 
that a plaintiff, an alien, is prevented from suing on account of the 


3. (’S2) 4 AH 530 (532) : 1882 AWN 127 : 7 Ind Jur 276 (D B), Beahe d Co, v. 
Davis. 

(’84) 8 Bom 561 (569). Hanmaniram Sadhuram Pity v. Arthur Boivles. (‘Disabi- 
lity or inability’ in the section must be read with immediate context in S. 6.) 

(’98) 25 Cal 496 (504) : 2 Cal W N 269 (F B), Poorwo Chunder Ghose v. Sassoon. 

(’91) 5 C P li R 88 (89), Dawala v. Sitaram. 

(’97) 1897 Pun Re No. 26, Mt. JanH v. Manohar Lai. (Such absence cannot 
create any disability or inability for the plaintiff.) 

[But see (’82) 6 Bom 103 (105, lOG), Narroytji Bhiinji v. Mugiiiravi Chandaji. 
(Submitted not correct.)] 

See also Section 13 Note 2. 

Section 9 — Note 4 

1. (’18) 5 AIR 1918 Pat 505 (506) : 47 Ind Cas 798 (DB), Sheo Saran v. Basudeo. 

(’98) 25 Cal 496 (504) ; 2 Cal W N 269 (F B), Poorno Chuyider Ghose v. Sassom. 

(’05) 29 Bom 68 (71) : 6 Bom L R 639 (D B), Jivraj Gulahchand v. Bahaji Apa. 

(’19) 6 AIR 1919 Cal 1078 (1079) : 47 Ind Cas 122, DetUsche Asiatische Bank v. 

UiralaU Burdhan d Sons. 

See also the Concise Oxford Dictionary. 

2. (’05) 29 Bom 69 (71) : 6 Bom L K 639 (DB), Jivraj Gulahchand v. Bahaji Apa. 
(’19) 6 AIR 1919 Cal 1078 (1079) : 47 Ind Cas 122, Deutsche Asiatische Bank v. 

Hirdlall Burdhan (0 Sons. 

2a. (’84) S Bom 561 (570), Hanmanihram Sadhuram Pity v. Arthur Bowels. 
(‘Inability’ is personal to plaintiff himself and does not refer to circumstances of 
person against whom he is entitled to institute a suit.) 

3. (’97) 1897 Pun Re No. 26, Mt. Janki v. Manohar Lai. 

(’84) 8 Bom 561 (569), Hanmaniram Sadhuram Pity v. Arthur Boioles. 

098) 25 Cal 496 (504): 2 Cal W N 269 (FB), Poorno Chunder Ghose v. Sassoon. 
(’91) 5 C P B R 88 (89), Dawala v. Sitaram. 

(’05) 29 Bom 68 (70) ; 6 Bom L R 639 (DB), Jivraj Gulahchand v. BaJxiji Apa. 
See also Section 13 Note 2. 

4. See (’19) 6 A I R 1919 Gal 706 (707) : 46 Oal 626 : 47 Ind Cas 398, Deutsche 
Asiatische Bank v. Hiralall Burdhan d Sons. 
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outbreak of war between his mother-country and Great Britain, will 
amount to either a disability or inability within the meaning of 
this section.® 

Though the section uses the words disability or inability to sue, 
it has been held applicable to applications.® 

5. Proviso. — The proviso contains the only exception laid 
down by this Act to the general rule that once lime begins to run, no 
subsequent disability or inability to sue can stoj) it. The proviso 
applies only where letters of administration to the estate of acreditt)r 
have been granted to his debtor.^ Thus, the section docs not provide 
for cases where the debtor is the executor under the creditor’s will 
or there is otherwise a fusion of the interests of the debtor and 

creditor. But on the principles discussed in Note 12, limitation is 
saved even in such cases. 

Under the proviso, limitation is suspended while the administra- 
tion continues. That is to say, there is to be no fresh jieriod of 
limitation from the time when the administration ceases, ljut the 
period that elapses before the grant of letters of administration wilt 
also count against the jilaintiff. In other cases of the fusion of the 
interests of the debtor and creditor, there is a satisfaction of the 
cause of action itself with the result that on the separation of the 
two interests, there is a fresh period of limitation. See Note 12. 


6. No exemption from limitation except as otherwise 
provided for by statute. _ As seen in Note 2 there can be nc 
exemption from the bar of limitation except as otherw'iso provided foi 
by the sta.tute. In other words, apart from the provisions of the statute, 
no exception to the law of limitation can be introduced on considera^ 
tions of equity or hardship or on the ground that a matter is within 
the reason of a provision granting exception. The exceptions to the 
general rule which this Act provides for are contained in Ss. 4 to 25 
(both inclusive), and unless a case comes wdthin any of these sections 
t here is no exemption from the bar of l imitation arising under the Act.* 

^ = 47 Ind Cas 39s’ Deulche Asia- 

tiscJte Bank v. Hxralall Burdlian tt iSo;i.s. 

Pal. (Disability or inability contemplated by S. 9 is 
confined to such cases as are mentioned in the \ct itself )] 

1“ B). V. IS.o.io„9 

^noTaprtv‘tfi/® r '*• (Section does 

noi apply to execution applications.)] 

1. ('09) 4 Ind a. 983 (2B5) 

't-S™ ■ ‘™ ■-> OB). 
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Illustrations* 

1, Where a decree is passed in favour of A and he dies without having taken 
any steps for the exeaution of the decree and thereafter his exe 3 ubor applies for 
execution, the time taken by the executor for obtaining probate of the will cannot 
be excluded in computing the paricd of limitation applicable to such application.2 

2, Negotiations for amicable settlement will not suspend the running of 
limitation and will not be ground for excluding the period taken for such negotia- 
tions in computing the period of limitation.* 

3, In a suit for mesne profits, the period during which a prior suit by the 

plaintiff for possession was pending cannot be excluded in computing the period of 
limitation.^ 

4, That the plaintiff was a disqualified proprietor under the Bengal Court of 
Wards Act of 1879 is no ground for extending limitation for a suit for possession 
by him.* 

5, In computing the period of limitation for a suit against a Native Prince, 
the time taken for obtaining the necessary permission of the Government under 
S. 86 of the Civil Procedure Code, for instituting the suit cannot be excluded.® 


(*29) 16 AIR 1929 Pat 694 (700) : 9 Pat 385 : 122 Ind Gas 817 (FB), Mahabir 
Prosad v. Bhupal Ram, 

(’19) 6 AIR 1919 Cal 1078 (1079. 1080) : 47 Ind Cas 122, Deutsche Asiaiische 
Bank v. Hira'all Burdhan Sons. (Section makes no exception in case of alien 
enemies.) 

(’26) 13 AIR 1926 Cal 65 (67, 73) ; 89 Ind Cas 1000 (DB), Sarat Kamini Dasi v. 
Nagendra Nath Pal. 

(’24) 11 AIR 1924 Lah 40 (41) : 4 Lah 90 : 71 Ind Cas 495 (DB), Hukavi Chand 
v. Shahab Din. 

(’92) 6 0 P L R 67 (68. 70), Raviji v. Dewaji. 

(’27) 14 AIR 1927 Lah 200 (208, 209) : 8 Lah 54 : 102 Ind Cas 523 (DB), Haii 
Singh v. Muhammad Said, 

{ ’73) 7 Mad H C R 298 (300), Venkataramayiier v. Manche Reddy, 

(’76) 1 All 350 (352) (DB), Siowell v. Billings. (Agreement to extend limitation is 
not a ground for doing so.) 

iSee ('27) 14 AIR 1927 Had 927 (929, 930): 104 Ind Cas 750 (DB). Venkatarama 
Iyer v. S. I. Bank of Tinnevelly.'] 

[But see (’20) 7 AIR 1920 Had 1 (12): 43 Had 185 : 54 Ind Gas 66 (FB), Micthu 
Korakki Chetii v, Muha7nad Madar Ammal, (Per Sadasiva Iyer, J. — In 
exceptional cases there can be suspension of limitation notwithstanding S. 9.) 
(*22) 9 AIR 1922 Had 79 (82) ; 70 Ind Cas 324 : 45 Had 466 (DB). Kuppusami 
Chettiar v. Rajagopala Iyer. (Relaxations of the ordinary law of limitation, 
provided in the Act are not exhaustive.) 

See also Section 3 Note 3. 

2 . (’23) 10 AIR 1923 Rang 98 [98): 79 Ind Cas 284, F, N, Burn v. G. B, 
Paul, 

3 . (1849) 5 Hoo Ind App 43 (69, 70) : 7 Moo P C 85 : 14 Jur 253 : 1 Sar 394 (PC), 
The East India Company v. Oditchurn Paul, 

(’25) 12 AIR 1925 All 276 (276) : 86 Ind Cas 203, Banwari Lai v. Municipal 
Board of Caivnpore. (Suit by employee for arrears of pay — Claim rejected by 
employer — Employee making another attempt to get employer alter his decision 
— Limitation does not stop running.) 

4 . (‘27) 14 AIR 1927 All 446 (450, 451) : 49 All 565 : 102 Ind Cas 96 (DB), Ram 
Charan Sahu v. Goga, 

5. (’18) 5 AIR 1918 P G 180 (181) : 46 Cal 694 : 46 Ind App 60 : 50 Ind Cas 202 
(PC), Mt, Manx Singh v. Nawab of Murshidabad. 

6 . (’29) 16 AIR 1929 Bom 14 (19, 20): 53 Bom 12 : 115 Ind Cas 369 (DB). Sayaji 
Rao V. Madhavrao, 

See also Section 3 Note 3. 



CONTINUOUS RUNNING OF TIME 


849 


6. The mere foot that a creditor has instituted a suit for the administration 
of the estate of a deceased debtor does cot save limitation for a suit by another 
creditor 7 

As to exclusion of time under special enactments, see the under- 
mentioned cases.® As to whether the adjudication of a person os 
insolvent will affect the limitation applicable to a suit by or against 
such person, see Note 8 under s. 15. 

See also section 3 Note 3. 

7. Where cause of action has not arisen, limitation 

cannot begin to run It is a fundamental principle that limita- 

tion always implies an existing cause of action and that unless the 
cause of action for a suit has arisen, limitation for such suit cannot 
begin to run,^ When the cause of action for a suit arises is a matter 
of substantive law. 

Illustrations. 

1, A executes a simple mortgage of certain land to J5. Afterwards, B sues 
on his mortgage and in execution of the decree in such suit, he purchases the 
property. In the meanwhile, C has dispossessed the mortgagor, and is in 
possession of the property at the time of the execution sale. B then sues C for 
possession. The cause of action for his suit arises only on the date of his purchase 
and not on the date on which Ay the mortgagor, was disix)sse8sed, the reason being 

7. (’36) 23 AIR 1936 Bom 423 (429) : 167 Ind Cas 5i9, /Cisoudas Prem Chand 
V. Jivatlal Pratapshi dt Co. 

8. (’29) 16 AIR 1929 Pat 694 (700) : 9 Pat 385 : 122 Ind Cas 817 (FB), Mahahir 
P asad V. Bhuyal Ram, (Vesting order under Chota Nagpur Encumbered 
Estates Act, S. 2 - Effect is to prohibit suit — No suit need be instituted to keep 
claim alive.) 

1’03) 30 Cal 1033 (1040, 1043) : 8 Sar 529 : 30 Ind App 177 8 C W N 1 (P C), 

Hem Chandra Ckowdhry v. Kali PiasatDia Bhaduri, (Case under 3. 154 of 
Bengal Tenancy Act of 1885.) 

(‘22) 67 Ind Cas 379(380) (Lah), Feroz v. Ghulam Sarwar, (Plaintiff held entitled 
to exclusion of time under Indian Soldiers* Litigation A:‘t, IX of 1918, S. 11.) 
(’33) 20 AIR 1933 Mad 376 (377) : 142 Ind Cas 286 (DB), Secy, of State v. Kunhi 
KrishnaVafma, (Section 18, Indian Securities Act, does not extend the ordinary 
law of limitation.) 

Section 9 — Note 7 

1. (’46) 33 AIR 1946 Nag 277 (292) : ILR (1946). Nag 159 (DB), Chaitar v. 
Roshan. 

(’19) 6 AIR 1919 Mad 972 (984) : 40 Mad 1040 : 43 Ind Cas 31 (FB), Seeti KuUi 
V. Knnhi PaOnimma. (Per Srinivasa Iyengar, J.) 

(’24) 11 AIR 1924 Cal 600 (609) : 79 Ind Cas 520 (DB), Dwijendra Narain Roy 
V. Joges Chandra De. 

[See (’40) 27 AIR 1940 Lah 337(339); 192 Ind Cas 93, Ram Narain v. Maharaj 
Narain, (Where no application for execution could be made until the stamped 
paper was supplied and the decree was drawn up, it was held that the cause of 
action for execution was suspended during the time taken up by the proceed- 
ings relating to the dispute about the adequacy of the stamped paper notwith- 
standing that for purposes of limitation under Art. 182, the date of the decree 
must be taken to be the date on which the order for drawing up the final 
decree was passed : (’20) AIR 1920 Mad 1 : 43 Mad 185 (FB), Muthu Korakki 
\.Md,Madat and (’ll) 33 All 264(PC), Ashfag Husain v. Gaw? isa/idi.Rel. on.) 
(’39) 26 AIR 1939 Lah 6 (9) : 182 Ind Cas 342 (DB), Harinder Singh v. Anant 
Ram, (Right to sue accrues only when cause of action arises. And for cause of 
action to arise, it must be clear that averments in plaint, if held correct, 
should lead to successful issue.)] 
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the date of his dispossession Thp d' ^sHnct from that of A which accrues on 

•b. doT^r X. »' 

enforcement of his mortoftap nr f i - onng the property to sale in 

acquired at such sale But if Property under the title 

sues the rl^*'The *°r irregularity, wbereupou the zamindar 

«ild. ol the .r?. aid uot b.te,V““ °‘ “““ '" ““ >*“ » “■• ssWng 

has .'‘rig"*';? '""■ "**”* “ “• 

ou tL ceurplero,! 

r uX “£~=— 

pvftmnlp Court 13 the cause of action for a proceeding as for 

been hat ‘^the^°o1-d*'''^^ 

communicated tn th deemed, under the law, as passed until it is 

of TcUon efnno r' n ^ "r^’ ""I proceeding based on such cause 

01 action cannot run until such communication.^ 


37 Ind Oas 277 (D B), 


^ 935, 939) : 44 Cal 425 

1 riya Saklii Debi v. Bireshivar Samanta. 

231 (DB), Parthasara-hy Naicke.v 
V. Lakshmana Naicken. ^ 

[But see {;22) 9 .4IIi 1922 Lah 380 (385, 386): 67 Ind Cas 388 : 3 Lah 188 (DB) 
RuUu Singh v. Saiixoal Singh. (It is by no means a rare thing that a suit for 
posbessiou IS barred by limitation though the right to sue for possession has 
not yet accrued — View not necessary for decision which is supportable on 
principle that cause of action for all reversioners is same in regard to a suit to 
avoid alienation by collateral under Punjab Customary Ijaw.)] 

lb. ( 11) 11 Ind Cas 465 (46S) (DB) (Cal), Na)id Kumar Dobey v, Ajodhya Sahu. 

Cas 945 (D B), Ma7iika7n Pillai v. 

Thaiixkachalam Pillai, 

244 (251, 253) : 11 Suth W R (P C) 5 : 2 Beng L R P 0 
: Suther 173: 2 Sar 424 (PC), Mt. Ranee Surno Moyee v. Shooshee MoTchee. 

4. ( 21) 62 Ind Cas 797 (798) (DB) (Lah), Nagina Singh v. Du 7 ii Chand. 

5. (’21) 8 A I R 1921 Mad 394 (398, 399) : 68 Ind Cas 352 (DB), Sethupathi v. 
Kuppuswamt. (Cessation of undue influence has no relevancy on question of 
limitation unless it can be brought under heading of fraud.) 

6. ^ee (*19) 6 A I B 1919 Mad 798 (808) : 41 Mad 749 : 47 Ind Cas 733 (DB), 
Midnapore Zamindari Co, Ltd, v. Malayandi Appayasami Naicker, 

7. (»30) 17 A I R 1930 Mad 490 (493, 494, 495) : 123 Ind Cas 345 : 53 Mad 491 

(DB), Sxcamixiathan y. Lakshmanan Chettiar* (Case under Ss. 73 and 77 of 
Registration Act.) 

( 11) 34 Mad 161 (164, 155) : 8 Ind Cas 398 (DB), Secy, of State v. Narayana^ 
sivami, (Decision under Madras Suzvey and ^undaries Act, 1897, 8. 24.) 
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8. Cause of action accruing after starting point specified 
in article — Effect — As has been seen in Note 7, it is a fundamental 
principle of the law of limitation that whore the cause of action has 
not arisen, limitation cannot begin to run. The provisions of tlie Act 
must, therefore, be construed in conformity with this principle. Hence, 
although a suit may fall within the class of suits described in the lirst 
column of an article, if the cause of action, on wliich the suit is based 
in the particular instance, has not arisen at the time specified in the 
article as the starting point of limitation, it must bo held that tlio 
article docs not apply to .the ease.* For, each article must bo hold to 
contemplate only cases where the cause of action has accrued at the 
time specified therein as the starting point of limitation. Otherwise, 
limitation would begin to run in several cases even before the plaintill' 
has the right to sue. (see Note 2.) 


Illustrations. 

1. A snes to set aside an instrument under circumstances whi b would 

normally fall under Art. 91 of the Schedule. But owing to the intervention of 

certain arbitration proceedings, it is held that there is a caiiceihition of the cause 

of action which cause of action, however, is subsequently revived owing to the 

nullification of the cancelling of the original cause of action. The revived cause 

of action accrues after the time specified in the third column of Art. 91 as the 

starting point of limitation. It was held that under the circum.stauces, the article 

cannot apply the case, bat that the residuary article, uij., Article I'^U will 
apply to the case.a “ ’ 

2. A mortgagor sued for recovery of possession of immovable property from 
a person to whom it had been transferred by the mortgagee. Such a suit would 
normally have fallen within Art. 134, under which time begins to run from the 

( 35) 22 AIR 1935 Mad 149 (149, 150) : 153 Ind Cas 1G7 : 57 Mad 1030 (DB) 

Vedavathi v. Sadashiva Xiao. (But actual knowledge is enough aud formal 
communication is not necessary.) 


bection 9 


IN Ole 8 


1. ( 03) 26 Mad 780 (784, (85. 786) : 13 Mad L Jour 412 (DB), aunffiah Gounden 
d Co. y. Nanjappa Row. (If the various starting points fixed in the third 
column of any article from which the period of limitation is to be reckoned do 
not cover all cases falling within the class of suits or applications described in 

the first column. It will be impossible to hold that the article in question is 

exhaustive of the class - If the article is inapplicable to certain cases comprised 

governed, in the ease of suits, by the residuary 
Art. 1-0 and m the case of applications, by the residuary Art. 178 (now Art 181) ) 

'k Cas 3MFB); S! 

V. Kunhi Pathumma. (Per Srinivasa Iyengar and Seshagiri Iyer JJ ) 

^ Cas 336 (DB). Ram Ranbijaya v. m. 

JJachai, (Case relating to Art. 146.) ^ 

(’92) 19 Cal 646 (650) (DB), Bolai Chand v. Sumiruddeen. 

Tnl V ^ = 'CR (1941) Mad 599 : 199 

^ ^ Sorma v. Venkatesa Ayyar. (Per majority of 

the Full Beneh-Abdur Rahman and Krishnaswamy Iyengar, JJ. oorXS" 

yaluy (550, 651) : 41 Ind Cas 581 (DB). Doraisami Pada- 

y CM v. VaUk%lLnga Padayachi. (Per Seshagiri Iyer, J.) 


Section 9 
Note 8 



352 


CONTINUOUS EUNNING OP TIME 


Section 9 
Note 8 


date of the tr^isferM In the above case, however, the transferee obtained 
possession of the property not on the date of the transfer but subsequently; 
so fl at, at the time specified in the article as the starting point of limitatioj 
the plaintiff had no ca,use of action at all for a suit for possession against the 
laiisfeiee It was held that, in the above circumstances, the article was not 
. pplicable to the case. For a full discussion on this point, see Note 12 to Art. 134. 


rni. ^ decree was obtained under the Civil Procedure Code of 1882. 

The decree was for the sale of the mortgaged property in default of payment of 
the mortgaged money within a certain period. On the question of limitation for 
an application for the execution of the decree, it was held that such a decree was 
not a decree directing the payment of any amount to be made at a certain date 
within the meaning of cl. 6 of Art. 179 of the Limitation Act of 1877. As regards 
the other clauses of the article, els. 2 to 5 were held not applicable as the circum- 
stances therein mentioned had not arisen in the case. Hence, the only question 
was as to cl. 1, under which the period of limitation began to run from the date 
of the decree. It was held that as the decree was not enforceable till the expiry 
of the period specified therein and that as, therefore, at the date of the decree 
the decree-holder had no right to apply for execution at all, the article could not 

apply to the case but that the case was governed by the residuary article, Art. 178 
(now Article 181).^ 


The above view, however, has not always been followed. For 
instance, it has sometimes been held that in such cases, limitation 
must be held to run from the point of time specified in the article, 
although at such time the cause of action for the suit may not have 
arisen at all.® Thus, it has been held that limitation for a suit by 
a mortgagor to recover possession of immovable property from the 
transferee from a mortgagee will begin to run under Art. 134 from the 
date of the transfer although the transferee may have got possession 
only subsequently, and at the date of the transfer, the mortgagor may 
not have had any cause of action for a suit for possession at all.® 
Similarly, it has been held in some cases that limitation for a suit for 
the profits of immovable property wrongfully received by the defendant 
begins to run under Art. 109 from the date of the receipt of the profits 
by the defendant notwithstanding that the plaintiff^s right to sue in 
respect of such profits may only have accrued subsequently.^ 


2a. Under Article 134 as amended by Act I of 1929, limitation runs from the 
time when the transfer becomes known to the plaintifi — But this amendment 
will not affect the principles discussed in this Note. 

3 . (’19) 6 AIR 1919 Mad 972 (983, 986, 987) : 40 Mad 1040 : 43 Ind Gas 31 (FB), 
Seeti Kutti\. Kunhi Pathumvia. (Per Srinivasa Iyengar and Seshagiri Iyer, JJ.) 

4 . (*03) 26 Mad 780 (761, 782, 785, 786): 13 Mad L Jour 12 (DB), Rungiah Goun~ 
den cO Co. v. Kanjappa Rote. 

5. See (’26) 13 AIR 1926 Cal 65 (66, 67, 73) : 89 I C 1000 (DB), Sarat Kaivinee 
Dasi V. Kogeiidra Nath lal. (It was observed in this case that the starting point 
of limitation under the Act does not always coincide with the accrual of the 
cause of action and that while in some cases the starting point is posterior to 
the accrual of the cause of action, in some instances, the starting point is ante^ 
rior to the accrual of the cause of action — But no instance is given of the latter 
type.) 

6 . (’19) 6 AIR 1919 Mad 972 (979, 981).: 40 Mad 1040 : 43 I C 31 (FB), Seeti 
Ktttti v. Kunhi Pathumma. (Per Wallis, C. J. and Ooutts-Trotter, J.) 

7 . See (’26) 13 AIR 1926 Cal 65 (73) : 89 I C 1000 (DB), Sarat Kamini Dasi r, 
Nagendra Nath Pal. 
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In a recent Full Bench decision of the Madras High CJourt/* 
the facts were as follows : A, the manager of the mutt, transferred for 
valuable consideration certain properties belonging to the mutt. After 
the manager's death, his successor in oflice brought a suit for the 
recovery of the properties. It was contended on his behalf that as he 
was elected to the oflice only some years after the previous manager’s 
death and as at the time of such death there was no one capable of 
suing for the recovery of the properties, Art. 134B was not applicable 
to the case as that article provided that time should run from the date 
of the death, resignation or dismissal of the previous manager— a point 
of time at which in the present case the cause of action could not be 
said to have arisen at all because of the absence of any person capable of 
suing. The majority of the Full Bench rejected this contention holding 
that Art. 134B applied to the case. Their decision proceeds on the 
ground that granting that it is a general principle that limitation can 
only be deemed to run from the date when the cause of action accrues 
and that a cause of action cannot exist unless there is a person capable 
of suing, the Legislature can make an arbitrary starting point irres- 
pective of whether there is a person capable of suing or not. It is 
submitted with respect that the above decisions are not correct. Abdur 
Eahman and Krishnaswami Iyengar, JJ., in the above Madras Full 
Bench case did not agree with the majority and held that Art. 134B 
did not apply to the case, in accordance with the principle that 
limitation cannot run before the cause of action accrues. 


In some decisions, the view has been taken that in such cases 
the starting point of limitation under the article must be held to be 
postponed till the accrual of the cause of action. Thus, in the under- 
mentioned case:® where the plaintiff’s right to sue for the profits of 
immovable property accrued only after the profits had been received 
by the defendant, it was held that limitation for the suit ran under 
Art. 109 only from the accrual of the right to sue, notwithstanding 
that the article mentions the date of the receipt of the profits by the 
defendant as the starting point of limitation. Similarly, where a 
purchaser at court auction had a fresh cause of action to apply for 
possession of the property purchased by him after^tho sale had been 
confirmed, it was held that limitation under Art. ISO ran only from 
the accrual of such fresh cause of action although the article specifies 
the confirmation of the sale as being the starting point of limitation.® 
It is submitted th at such a view is also not correct as it involves the 

Mad 449 (460): ILR (1941) Mad 599 : 199 lad Oas 2>5 
(FB), Venlcatesivara v. Venhatesa Ayyar, 

8. t(*24) M air 1924 Cal 600 (602, 608, 609) ; 79 Ind Gas 520 (DB), Dioijeyidra 
Aflrain Boy v. Joges Chandra De, (Execution of lease deed in plaintig’s favour 
—Lease deed compulsorily registrable but not registered till later date -Suit for 
mesne profits by lessee for prior period — Time runs under Art. 109 only from 
registration of lease deed when only plaintiff gets rightlto sue.) 

See also Art. 109. Note 16. 

9 . (’35) 22 AIR 1935 Oil 333 (335) : 62 Gal 66 : 'jlSS I G 191 (DB), Jateendra 
Chandra v. Rebatee M^ohan Das. 


8.Lam.28. 
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importation into the respective articles of words which are not 
there. 

The question whether the point of time specified in the third 
column of an article is identical with the date of the cause of action is 
a matter of interpretation of the particular article and depends on the 
facts of the particular case. 

JllxLstrations, 

1. A mortgagee with possession transfers for valuable consideration the 

mortgaged property to A, who subsequently obtains possession of the property. 
The mortgagor sues for recovery of possession from A. Such a suit falls within 
the class of suits described in the first column of Art. 134. Under that article, 
time begins to run from the date of the transferJ^^ In the undermentioned Full 
Bench case,l0 two of the learned Judges^l held that the expression ‘"transfer** in 
the context refers only to transfer of possession so that time, in the above case, 
would begin to run only from the date on which A obtains possession and the 
plaintiff’s cause of action accrues. The other learned Judges, ^3 however, differed 
and held that time would begin to run under the article from the date on which 
the title is transferred and not from the time when is transferred, so 

that, according to them, if the article applies to the case, time would begin to run 
under the article even before the accrual of the cause of action. 

2. A patni taluk was sold for arrears of rent. The sale was subsequently set 
aside for some irregularity. Thereupon, the landlord sued for the same arrears for 
which the sale had been held. It was held by the Privy Council that on the sale 
being set aside, the patni was taken back by the tenant subject to the obligation of 
paying the arrears for which the sale had been held and that such arrears became 
“due** within the meaning of S. 32 of Bengal Act X of 1859 when the sale was set 
aside, so that limitation for the suit began to run under the above section from 
the date on which the sale was set aside.13 

3. M purchased certain property from C. The creditors of G attached the 
property in execution of a money decree obtained against C. Thereupon, M filed 
a suit for a declaration that the property belonged to him and was nob liable for 
attachment and sale in execution of the decree against C. While an appeal in this 
suit was pending before the Privy Council, the Government acquired this property 
and there was an award by the Collector under the Land Acquisition Act. Money 
awarded by the Collector was distributed by the executing Court to the creditors 
of C. Eventually the claim of M was decreed by the Privy Council. M then 
brought a suit against the creditors for recovery of the sums distributed to them. 
On the interpretation of the words “when the right to sue accrues** in Art. 120 
which was held applicable to the case, it was held that the right to sue did not 
accrue to M until the decision of the Privy Council in the previous suit for 
declaration and that the suit was not barred by limitation. 

9. Suits based on different causes of action are governed 
by different periods of limitation. — It is a general principle of 
law that limitation applies only to the particular cause of action on 

9a. Under Article 134 as amended by Act I of 1929, limitation runs from the 
time when the transfer becomes known to the plaintiff. But this amendment 
will not affect the principles discussed in this Note. 

10. (*19) 6 AIR 1919 Mad 972 (980, 981, 982, 983) : 40 Mad 1040 : 43 I 0 31(FB), 
Seeti Kutti v. Kunhi Paihumma. 

11 . Per Abdur Rahim and Seshagiri Iyer, JJ. 

12 . Per Wallis, 0. J., Coutts Trott' 2 r and Srinivasa Iyengar, JJ. 

13. (’68) 12 Moo Ind App 244 (251, 253J ; 14 Suth W R P 0 5 : 2 Beng L B (P 0) 

10: 2 Suther 173: 2 Sar 424 (PC), Surnomoyee v. Shooshee MoTchee. 

14. (’39) 26 AIR 1939 Lah 6 (9) : 182 I C 342 (DB), Harinder Singh y. Anant 
Bam. 
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which a suit is based and where such cause of action is not barred 
by limitation, the fact that the period of limitation has expired with 
reference to another suit of a similar nature, in respect of the same 
subject-matter, but based on a different cause of action, does not 
affect the suit based on the former cause of action. Hence, where the 
plaintiff is entitled to successive causes of action in regard to the same 
matter, he will be entitled to an independent period of limitation in 
respect of each such cause of action. The question, whether the plaintiff 
is entitled to successive causes of action in regard to a matter, is one 
of substantive law. The following are some illustrative cases bearing 
on the question : 

(1) In a suit for compensation for non-delivery of goods purchased 

and paid for, the cause of action arises on the date on which the 
failure to deliver takes i^lace and there is no fresh cause of action 
when the defendant refuses to pay compensation.^ 

(2) Where the act of the defendant itself constitutes a legal injury, 

the mere fact that the plaintiff suffers damage subsequently will 
not entitle him to a fresh cause of action.^ 

(s) A promise to pay an existing debt will furnish a fresh cause of 
action if it is intended to create a fresh obligation.^ 

See also the undermentioned cases.^ 


Section 9 — Note 9 

1 . (1849) 5 Moo Ind App 43 (69, 70) : 7 Moo P C 85 : 14 Jur 253 : 1 &ir 394 (PC) 
The East India Coinpany v. Oditchurn Paul. 

2. See Section 24 Note 1. 

3 . See (’21) 8 A.IU 1921 Cal 67 (69) : 66 Ind Cas 209 : 48 Cal 817, Narendra Lai 
V. Tarulala Dassi. (Verbal promise by client to pay attorney his costs which 
have become overdue, when money is recovered in certain execution cases — A 
promise on strength of which attorney has not taken steps to ec force payment 
is an answer to any objection based on limitation made by client against appli- 
cation by attorney for order for payment.) 

4 . (’24) 11 AIR 1924 Mad 840 (841, 842) : 84 I C 276, PaHhasaratU Appa Boo 

V. T. Suhba Rotv, (Cause of action for suit .for account accruing against an agent 

during his life time - Death of agent does not give fresh cause of action against 

his legal representative -Following Alii 1915 Miid 596 (DB), Arunachalam v 
Baman,) 

(’36) 23 AIR 1936 Lah 394 (400) : 17 Lab 403 ; 166 Ind Cas 157 (DB), Dhuman 
Khan V. Gurmukh Singh. (Tenant mortgaging property _ Landlord although 
having knowledge of mortgage not taking steps to challenge it -Property brought 
to sale in mortgage decree — Landlord objecting to sale - Dismissal of obje tion 
does not give him fresh period of limitation.) 

(’81) 1881 All W N 70 (70) (DB), Mohan v.- Mohsin AH. (4 in adverse possession 

against B - Award declaring B’s title does not extend period of limitation for 
suit for possession by D.) 

ff aoHon ) ^ suit -Fresh invasion of plaintiU’s rights gives fresh cause 

190 (DB), Sharada Peeth 
Math Dwarka y Bajrajeshvarashram. (Suit for declaration _ Circumstances 

obviatmg threat to plaintiff’s right _ After some time plaintiff’s right again Tn 

Jeopardy-Plaintiff gets fresh cause of action.) ‘‘gam m 

(-36) 23 AIR 1936 Lah 164 (165) : 161 Ind Oas 703, Baru Mai v. Daulat Bam 
SnTaetTt! 
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10. Several persons having distinct causes of action in 
respect of same matter— Distinct periods of limitation apply. 

the principle stated in Note 9, where two persons are entitled to 
bring a suit of a similar nature in regard to the same matter but each 
has a distinct cause of action, a distinct period of limitation will apply 
to the suit by each.^ But where a cause of action accrues in favour of 
A and thereafter B becomes entitled to sue on the same cause of action 
he will not be entitled to a fresh period of limitation from the time he 
becomes so entitled.^ 

Illustrations, 

1. Where a Hindu widow in possession of her husband’s estate is dispossessed 
by a stranger, her cause of action for a suit for possession against the stranger is 
distinct from the cause of action of the reversioner who is entitled to sue for 
possession after her death.^ In such cases, the reversioner does not derive his right 
to sue from the widow. The same principle applies to the suit of a person who is 
adopted by the widow, after her dispossession by the stranger. The adopted son 
gets a right to sue for possession on his adoption and this right is independent of 
the widow’s right to sue for possession and is not affected by the limitation that 

(’66) 5 Suth W R 100 (101) : Beng L R Sup Vol (App) 10 (FB), Sreenath Ghosal 
V. Kenaram Singh, (Regulations VII of 179^, VIII of 1819, S. 18 01. 4— Cause of 
action — Ineffectual execution proceedings in summary suit do not give fresh 
cause of action for regular suits.) 

Section 9 — Note 10 

1. For cases see illustrations that follow, 

2. (’43) 30 AIR 1913 P C 83 (88) : ILR (1943) Kar (PC) 69. 207 Ind Gas 563 (PO) 
Gopal Das v. S7‘i Thakurji. (Cause of action for adverse possession in favour of 
A — His widow after his death (his heir) has no fresh cause of action, when the 
property devolves upon her — Principle of S. 9 applies — 20 Cal 560 : 20 Ind 
App 38 (PC) and AIR 1915 Cal 629 (DB), Mohendra Nath v. Shamsun- 
?iessa, Rel. on.) 

{’42)29 AIR 1912 Oudh 303 (305) : 200 Ind Gas 265, JIata Prasad v. Brij 
Kishore, (Where adverse possession commences to run against the last male 
owner himself, the intervention of the limited estate will not prevent time run- 
ning and will not enable the reversioner coming after the limited owner to say 
that he has got a fresh cause of action on the death of the owner of the limited 
estate.) 

(’41) 28 AIR 1941 Bom 197 (198) : 195 Ind Cas 732, Annu Bajaba v. Dadu Tuka- 
7’am, (Alienation by Hindu widow — Adoption made afterwards — Adopted son 
dying after attaining majority — Second adoption — Suit by second adopted son 
to set aside alienation held barred.) 

(’18) 5 AIR 1918 Mad 526 (527. 528) : 41 I G 605 (DB). Lakshmi Narayana v. 
Venkata Suhbarao. (Debt due to ilf — M dying — M's heir has no fresh cause of 
action.) 

(’09) 1 Ind Cas 906 (908, 909) : 5 Nag L B 28, Lukhmichand v. Ganpat. (Where a 
landlord comes to know of a transfer, time commences to run from the date of 
the knowledge and a successor landlord cannot compute time from the date of 
his (successor’s) knowledge.) 

(1865) 3 Suth W R Act X Rule 121 (121, 122) (DB), Mohesh Chunder Chowdhry 
V. Buneead Khan, (Son has no new cause of action on succeeding to his father.) 
(’93) 20 Cal 560 (575) : 20 Ind Gas 38 (PC), Asghar Beza v. Mehdi Bossein, (Gauss 
of action in favour of A — A’s heirs have no fresh cause of action.) 

(’23) 10 AIR 1923 Rang 98 (93) : 79 Ind Cas 284, F. N. Brown v. O, B, Paul, 
(Where the creditor fails to execute decree, the time taken to prove his will can- 
not be excluded in oaloulatiug the period for execution of decree.) 

3 . For cases, see Notes to Article 141. 
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niay have run out in respec t of such rigLt,^ But where the cause of action accrued 
in the life-time of the lost full owner himself and limitation began to run in his 
life-time, it is not interrupted by the intervention of the widow's estate and the 
person succeeding the widow is not entitled to a fresh cause of action or a fresh 
period of limitation from the date of his succeeding to the estate.® 

2. Where A is entitled to a life-interest in an estate and B is entitled to the 
remainder, and the cause of action for a suit for possession of such estate accrues 
in A's life-time, B gets a fresh cause of action on the termination of A*s life, 
interest and the falling into possession of B’s estate.® But where the cause of 
action accrued in the life time of the last full owner himself, the intervention of 
-d's life-interest will not interrupt the running of limitation nor will B have a 
fresh cause of action on A*s death, for B’s cause of action, if any, would be one 
derived from the previous full owner.7 

3. The cause of action for a suit by a Hindu reversioner challenging an 
alienation or adoption by a Hindu widow is common to all the reverMoners and 
each reversioner is not entitled to an independent period of limitation.® 

4. Where a cause of action accrues in favour of the holder of a religious or 

secular office as such, the succeeding holder also will derive from the last holder 

of the office such cause of action and will not be entitled to a fresh period of 
limitation.® 

See also illustration i in Note 7. 

4^(’15} 2 AIK 1915 Mad 539 (539, 540) : 25 Ind Cas 692 (hBjTVenkatratnam v. 
Vetucataramiah, 

r05) 2 Cal L Jour 87 (94, 95) ; 9 Cal W N 795 (DB), Harehchand Balm v. Dejoy 
Cha7idMahatab, ^ 

See also S. 2 (8) Note 3 and Arts. 142 A 144 Note 83. 

5. (’24) 11 AIR 1924 Lab 292 (292) : 69 Ind Cas 390, KhiUt, Bam v. Bhiran 
Bat. (Following 12 Ind Cas 453 (DB), Majisa Bam v. BehaH.) 

(’26) 13 AIR 1926 Pat 192 (194) : 92 Ind Cas 177 : 5 Pat 441 (DB), Mt. Batisa 
Kuer V, Bajaram Pandey. 

( 07) 6 Cal L Jour 621 (635) (DB), Lilahati Afisrai?! v. Bishxin Chohey, 

(15) 2 AIR 1915 Cal 629 (633) ; 27 Ind Cas 954 (DB), Mohendra Sath Bisxcas v. 
Shamsunnessa Khaiun. 

Bee also Section 6 Note 19 and Art. 141 Note 14. 

6 . ( 29) 16 AIR 1929 P C 158 (159, 160, 161) : 56 Ind App 192 : 51 All 367 : 117 
Ind Cas 22 (PC), James Bichards B, Skinner v. Kaunihal Singh, 

7 . ( 29) 16 AIR 1929 P C 158 (159, 160, 162) : 56 Ind App 192 : 51 All 367 : 117 
Ind Cas 22 (PC), James Bichards B. Skinner v. Naunihal Singh. 

Bee also Art. 140 Note 2. 


8 . 1’19) 6 AIR 1919 Mad 911 (916, 920, 922) : 41 Mad 659 : 46 Ind Cas 202 (FB) 
Varamma v. Oopala Dasayya, ’ 

^21) 8 AIR 1921 Mad 380 (380, 381) : 44 Mad 218 : 60 Ind Cas 98 (DB), Venkata 
Stvayya v. Adetnma. 

ISee (1900) 27 Cal 879 (403) (DB), IJuniabh Pershad v. Mandil Dass ] 

^ Cas 732, Annu Bajaba v 

Dadujlukaram. (Alienation by Hindu widow-Adoption nmdeafterwards- 

Adopted son dying after attaining majority- Second adoption - Suit by second 

adopted son held barred.)] 

[See however (■44) 31 AIR 1944 Lah 409 (413) .ILK (1945) Lah 231 : 216 
n as ( B), llahi Bdkhsh v. Umar Bakhsh. (Each reversioner will have 
his own period of limitation and in no case will the one provided for a minor 

® affected by that of a major reversioner _ AIR 1933 Lah 5‘>4 

(DB) ^ytndar v Balwant, Overruled, Submitted not correct : See S. 6 N 17.)] 
See also Art. 120 Note 34 and Art. 125 Note 7, 

^ Subraminia Ourukkal 

(Where lands constituting emohimentB of an office are 
y a person not entitled to the office for more than 12 years as owner, he gets 
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11. Satisfaction or discharge and revival of cause of 

~ ^ fclirough Court or otherwise, 

satisfied or discharged, limitation stops running in regard to such 

cause of action, on the fundamental principle that limitation always 

implies an existing cause of action, and where there is no cause of 

action, there can be no limitation. In such cases, where the satisfaction 

or the discharge of the cause of action is nullified by subsequent events 

the plaintiff is entitled to a fresh cause of action, consequent on such 

nullification, and a fresh period of limitation in respect of such cause 

ot action. It will be noted that there is no exception to the law of 

limitation involved in such a position. For, limitation has to be 

determined with reference to each cause of action, and where the 

plaintiff is entitled to a fresh cause of action, he is also entitled to a 

flesh period of limitation in respect of such cause of action. 


Illustrations. 

1. A sale of a patui taluk for arrears of rent is set aside for irregularity and 
tliereu^n, the landlord sues lor the same arrears. The sale puts an end to his 
original cause of action for the rent and on the sale being set aside, there is a 
fresh cause of action in respect of which, the landlord is entitled to a fresh period 


absolute and indefeasible right thereto not only as against the then holder of the 
office, but also as against all the succeeding holders ) 

(’22) 9 AIR 1922 mad 406 (407) : 70 lud Oas 369 (DB), Madura Devasthatiam r. 
Samxa Pillai. 

(■18) 5 AIB 1918 Cal 580 (581, 582) : U Ind Cas 567 (DB), Manviotho Nath Laha 
V. Annoda Prosad Roy, (Alienation of debutter property by shebait of idol— Suit 
for possession against transferee —Succeeding shebait has no fresh cause of action.) 

( 04) 7 Bom L R 135 (136, 137) (DB), Rarna v. Shamrao. (Adverse possession 
commenced in the lifetime of one vatandar avails as against the subsequent vatan- 
dar— Following 9 Bom 198.) 


( 20) 7 AIR 1920 Lah 209 (210) ; 55 Ind Cas 335 (DB), Ohulani Muhammad v. 
Ahmad Khan. (Adverse possession of land which ala lambardar is entitled to 
hold — Possession is adverse to any ala lambardar in esse or in posse and no fresh 
starting point of limitation is available on appointment of new ala lambardar.) 
See also Section 2 (8) Note 6. 


Section 9 — Note 11 

1. (’50) 37 AIR 1950 All 526 (Pr 2), Sri Niioas Titvari v. Baleshwar Prasad 
Bagat. (Mortgage providing for mortgagee obtaining possession in case of default 
in the payment of interest — Defaults made but interest subsequently paid and 
accepted by mortgagee and suit for possession brought more than 12 years after 
execution of mortgage but within twelve* years of last default —Suit in time.) 

(’43) 30 AIR 1943 Nag 178 (182) : I L R (1943) Nag 422 ; 207 Ind Cas 214 (DB), 
Prabhdkar v. Chandr'ahant , (S. 9 contemplates cases where the cause of action 
continues to exist. Section 9 cannot apply to oases where the cause of action 
is cancelled by subsequent events.) 

(’39) 26 AIR 1939 Bom 1 (17) : I L R (1939) Bom 173 : 179 Ind Cas 178 (DB), 
Narayan Jivaji v. Gurunath Gouda. 

ISee also (’50) 37 AIR 1950 Cal 298 (Pr 8) (DB). Midnapore Zamindari Go, Ltd. 
v. Nabdkumar Singh. (Under the ordinary law of limitation as enacted in 
S. 9, the period of limitation can be extended in three classes of oases (a) where 
injustice has been caused by an act of Court; (b) where the cause of action was 
satisfied and (c) where the oause of action was cancelled.)] 

See cases in foot-notes (2) to (6) below. 

2, (*68) 12 Moo ind App 244 (252, 253, 254) : 11 Suth W R P G 5 : 2 Beng L B 
(PC) 10: 2 Suth 173 : 2 Sar424(PC), Mt. Ranee Stsrnomoyee v, Shooshee Mokhee. 
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2. Where after the accrual of a cause of action* the rights of the parties 
merge into a decree, bo as to bar a further suit ou their basis, the cause of action 
is at an end. But where, subsequently, such decree is set aside under circumstances 
which make a fresh suit in respect of the matter competent, the ijlaiutiff will be 
entitled to a fresh cause of action aud a fresh i>eriod of limitation in roai>eot of 
Buch cause of action.^ 

(’26) 12 AIR 1925 Cal 1216 (1217, 1218) ; 85 lud Oas 1007, Bijoy Chand 

Mdhtahy, Nilmoni Lahiri. (In such oases, limitation in respejt of the fresh 

cause of action is not suspended till dejroe setting aside siile is confirmed in 
appeal.) 

( 20) 7 AIR 1920 Pat 786 (786, 787) : 59 Ind Cas 314, Midnapore Zatnindary Co* 

Ltd. V. Jaganath Sarangi. (Suit for apportionment of rent suspends right to 
recover rent.) 

[See also (’21) 8 AIR 1921 Cal 572 (573) : 62 Ind Cas 428 (DB). Laloo Karikar r. 
Jagat Chandra. (Transfer of property of Muhammadan minors for payment of 
debts by de facto guardian — Sale held void and delivery of possession back to 
minors decreed— Vendee can sue for recovery of debt on the basis of revival of 
right and bis suit will not be barred by limitation.) 

{ 72) 18 Suth W R 69 (60) (DB), Mohesh Chunder Chakladar v. Gungamonee 
Dossee. (Zamindar, being indebted on bond, giving assignment on putuidars for 
portion of punti rent to bo paid to bond-holder — Bond-holder not receiving 

money suing zemindar who, thereupon, in his turn, suing putnidars for rent 

Held, zemindar was entitled to fresh period of limitation )] 

3. (’35) 22 AIR 1935 Cal 333 (334 835) : 62 Gal 66 : 158 I C 191 (DB), Jateendra 
Chandra v. Rebatee Mohan Das. (Application for delivery of possession by 
auction-purchaser— Declaration obtained by another that auction-purchaser had 
obtained no right— Declaration set aside on appeal— Auction-purchaser is entitl- 
ed to avail of fresh cause of action for subsequent application for delivery of 
possession.) 

(’21) 8 AIR 1921 Lah 71 (71. 72) : 2 Lah 320:64 Ind Cas 454 (DB). Kartar Singh 
V, Bhagat Singh. (Award, suit on — Cause of action ends when decree is passed on 
award and revives when such decree is set aside.) 

[See (*16) 3 AIR 1916 P C 96 (101, 102) : 43 Cal 660 : 33 I 0 452 (PC), Srimati 
Hrityamoni Dassi v. Lakkan Chandra Sen, (Affirming 35 Cal 209 (SB) 
Lakhan Chunder v. Plaintiffs were defendants in former suit 

in former suit and asked for adjudication of 
their rights in that suit— Court referring them to another suit — Held limita- 
tion for plaintifl*s suit remained in suspense for period of that suit It is 

Bubmitted that their Lordships were applying S. 14 o£ the Act to the case and 
did not proceed on any principle of satisfaction and revival of cause of action ) 

(’33) 20 AIR 1933 Bom 276 (284. 287) : 145 Ind Cas 190 (DB). Sharada Feelli 
Math V. Bajrujeshvarashram, 

(’27) 14 AIR 1927 All 446 (450, 451) : 102 Ind Cas 96 ; 49 All 565 (DB) Earn 
Charaji Sahu v. Goga.] 

G33 : 228 Ind Cas 493 

(DB), Murhdhar v. Ravi Saran Das. (PlaintiS prevented from instituting suit 

on account of decree of Court — Decree subsequently reversed — Plaintiff held 
had fresh cause of action.)] 

[See however (’27) 14 AIR 1927 Mad 597 (597) : 50 Mad 417 : 100 Ind Cas 776 
batyanarayana Brahman v. M. Seethayya. (Declaration obtained from trial 
court that pronote m A’s favour was obtained by fraud and undue influouceand 
was supported by no consideration -Decree set aside in appeal _ Nevertheless A 
has “0 fr^b cause of action for suit on pronote-Deolaration obtained from trial 
Court that pronote in A's favour was obtained by fraud and undue influence and 
supported by consideration-No prayer for injunction nor injunction 

appeal-Held. nevertheless A had no fresh cans* 
of action for suit on pronote.)] '-“um. 
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\ f ‘Jie™ tba‘ this sum 

t f part of the consideration for a sale of land which A was to 

brSt bv^ But the parties failed to agree as to certain other terms and a suit 

I ^ of the agreement to purchase was dismissed 

on the ground that no effectual agreement had been made. It was held that this 

cree brought about a new state of things and imposed anew obligation on A, who 

could no longer allege that he was absolved by B being entitled to the fund, instead 

bU U f had retained in payment for 

obligatfo’n ^ incurred this new 


4. Certain disputes between a principal and agent were referred to arbitra- 

tion and under the award thereon, certain moneys were paid by the agent in 

satisfaction of the principal’s claim. Afterwards, the proceedings were set aside 

on the ground of fraud and coercion, and the principal had to refund the moneys 

received by him. Thereupon, the principal sued the agent to enforce the original 

liability to account. The defendant pleaded limitation. It was held that the former 

proceedings had put an end to the original cause of action and on their being set 

aside, the plaintiff got a fresh cause of action in respect of which, his suit was 
Within time.5 


•C execution of a decree and the decretal amount is 

paid to the deoree-holder out of the sale proceeds, his claim to execute the decree 
IS satisfied. If, thereafter, the sale is set aside and he is compelled to refund the 

anaount paid to him, he gets a fresh right to execute the decree and is entitled to 
a fresh period of limitation in respect of such right.^* 

6. On a sale in execution being confirmed, the auction purchaser is entitled 
to apply for delivery of possession. It has been held that if, subsequently, an 
application is made to set aside the sale, the effect is the same as if the sale had 
not been confirmed and the anccion-purchaser has no right to apply for possession 
but that, on the application for setting aside the sale being dismissed and the 
sale being confirmed again, the auction- purchaser gets a fresh right to apply 
for delivery of possession and a fresh period of limitation in respect of such 

application.Sb ^ 


See also the undermentioned cases. 

4 (’89) 11 All 47 (53, 54, 56, 57) : 15 Ind App 211 : 5 Sar 260 ; 12 Ind Jour 450 
(PC), Basic Kuar v. Dhuni Singh, 

5. ( *20) 7 AIR 1920 Mad 663 (663, 664) : 43 Mad 845 : 59 Ind Cas 472 (DB), 
Muthuveerappa Chetiy v. Adailtappa Chatty, 

(’30) 17 AIR 1930 Cal 5 (6, 7, 10) : 56 Cal 639 : 120 Ind Cas 710, Abdul Bnhim 
Oosnian it Go, v. Ojamshee Purshottauidas cB Co, (Following AIR 1921 Bah 71 ; 
2 Lah 320 (DB), Kartar Singh v. Bhagat Singh.) 

5a. For cases, see Notes to Article 182, clause 6. 

5b. (’20) 7 AIR 1920 Mad 1 (5, 6, 7) : 43 Mad 185 : 54 Ind Cas 66 (FB), Muthu 
Korakki Chatty v, aUomed Madar Ammal, (Oldfiled, J,, dissenting.) 

5c. (’44) 31 AIR 1944 All 88 (89, 90) : ILR (1944) All 197 : 212 Ind Cas 621 (DB), 
Chanda Devi v. Kathii Singh, (Decree rendered incapable of execution by sub- 
sequent decree of competent Court -Subsequent decree set aside— Decree-holder 
held had a fresh cause of action for execution from date of decree setting aside 
subsequent decree.)] 

(’46) 1946 J Ij R 257 (DB), Kaluram v. Thakar Phulsingh. (Disallowance or 
rejection of claim of person against an estate under the management of Court of 
Wards by the Couit of Wards constitutes a new cause of action for the purpose 
of the law of limitation. (11 All 47 ; 15 Ind App 211 (PC). Bassu Kuar v. 
Dhum Singh, Foil.) 

(’33) 20 AIR 1933 Bom 276 (284, B87) : 145 Ind Cas 190 (DB), Sharada Beeih 
Math V. Bajyajeshvarshrain, (Suit for declaration — Circumstances obviating 
4-hreat to plaintiff’s-right— After some time, plaintiff’s right again in jeopardy— 
Pliantiff gets fresh cause of action.) 
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Where the circumstances ensuing after the accrual of a cause of 
action do not result in the satisfaction or discharge of such cause of 
action, limitation will not stop running and the plaintiff will not be 
entitled to any exemption from the ordinary law of limitation, except 
under any of the special provisions which create exemptions from such 
law.® 

Jllustrafio7is. 

1 . A 5mes the Government for recovery of cess paid under protcF^t (Art. IG) 
in respect of a certain year. The suit is dismissed in the trial Court but decreed 
in the appellate Court. These circumstances do not bring about the cancellation 
and revival of the plainti0’s cause of action for a similar suit against the Govern- 
ment in respect of the cess paid for a subsequent year A 

2. *4, a stranger, dispossesses B and C, two co-owners, of certain land, and 
holds the land adversely against them both. Subsequently, B dies and A succeeds 
to his interest. This does not put an end to C’s cause of action against A. The 
reason is that although A becomes co-owner with C, and one co owner’s ix)ssession 
must be held to be on behalf of other co-owners and not adverse to them, yet 
this rule is subject to the exception that where one co-owner ousts another, the 
former’s possession is adverse to the latter. In this case, the ouster of C by .1, 
which took place when he dispossessed both B and C, is not interrupted by\c’s 
interest devolving on A subsequently.® 

3. A and B are owners of a patni taluk. The taluk is sold for arrears of 
rent and the surplus sale proceeds are paid to A. B's claim for share of such 
proceeds is governed by Art. G2. The fact that, subsequently, the patni sale is set 
aside and again restored in appeal does not affect the running of limitation.® 

4. A preliminary 'decree is pasted in a mortgige suit in favour of the 

mortgagee. Afterwards, a decree is passed against both the mortgagor and 

mortgagee in a suit by a third person negativing the title of the mortgagor to the 

property. This decree is, subsequently, reversed in appeal. In these circumstances, 

there is no discharge and revival of the mortgagee’s claim for a final decree so as 

to entitle him to a fresh period of limitation from the decree of the antellate 
Court. 


5. Where a mortgagee’s cause of action for suing to enforce the mortgage 
has accrued, the cause of action is not affected by the fact that the mortgaged 
property is submerged under water.lt 

6. A landlord sued his tenant for possession on the allegation that his 
tenancy had determined. The suit was dismissed and thereupon the landlord sued 
for rent. It was held that the landlord’s cause of action for suing for rent was 


6 . ('21) 8 AIR 1921 Gal 596 (596): 64 LC. 315 (DB), Janaki Nath v. BiJoij Chand, 

7 . (20) 7 AIR 1920 Mad 948 (955, 958, 962) ; 59 Ind Cas 98 (SB), Secy, of State 
V. Zamhidarini of V egayamviapeta Estate, 

Bee also Art. 16 Note 4, 

^ = ^3 Mad 244 : 46 lud App 285 : 53 Ind 

Cas 901 (PC), N. Varaia Fillai v. J eevaralhnammal. 

122): 76 I. C. 511 (DB). PanUaj Mohan 
na% V. Bipin Behari, (A’s possession after he became co-owner would not have 
been adverse were it not for the fact that he continued to hold the land in the 
assertion of the same hostile title as he had set up before he became co-owner.)] 

1926 Cal 67 (72, 74) : 83 Ind Cas 110 (DB), Nxranka Chandra 
V. Atul Krishna, 

10 . (*25) 12 AIR 1925 Mad 334 (384, 335, 338): 85 Ind Cas 272 (DB), Ammathayi 

Animal v. Sivarama Pillai. ^ 

See also Section 16 Note 11 and Art. 181 Note 4. 

11 . 20 AIR 1933 Pat 693 (693, 694) : 146 Ind Cas 856, Raghunath Bhaga 

V. Meghu Mander. ^ 

Bee also Art. 132 Note 25. 
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in no way affected by his suit for 
saved on account of such suit.l2 


possession and that limitation could not be 


estate E a property belonging to her husband’s 

tlipna during her lifetime for a declaration that the 

‘eiound tLt ‘•e'^e'-sionary interest. The suit is dismissed on the 

^ound that B is not the next reversioner, but C. After the death of the widow, G 

sues the alienee for ^ssession but the suit is dismissed on the ground that he is 

TusVl “d. Thereupon, B's son sues for possession. At the time of 

‘■welve years have elapsed from the death of the 
widow. There is no suspension and revival of the right to sue so as to give a 
fresh nght of action on the decree in C's suit.W ^ 


a Where a cause of action is furnished by a decree, such cause of action is 
not affected by an appeal being filed against such decree, and the dismissal of the 
appeal, therefore, does not cause revival of the right so as to furnish a fresh 
period of lamitation.14 Thus, a patni taluk is sold for arrears of rent. The sale is 
set aside by a decree, whereupon, the purchaser sues the landlord for the refund 
of the money paid by him. The cause of action for such a suit arises on the 
passing of the decree setting aside the sale and is not affected by the fact that the 
decree is appealed against and is confirmed in appeal. 16 


12, ( 83) 9 Cal 255 (258, 259) : 9 Ind App 82 : 12 Gal L K 129 : 4 Bar 363 : 6 
Ind Jur 546 (P C), Huro Pershad Roy v. Oopal Das Dutt. 

( 21) 8 AIR 1921 Cal 525 (525) : 48 Gal 65 : 57 Ind Gas 992 (OB), Nagetidra Nath 
Sen V. Sadhu Ram Mandal. 


[But see (’71) 16 Suth W R 79 (80) : 8 Beng L R 537n (OB), EshanChunder 
Roy v. JChaJah •A.ssanoollah. (Suit for rent— Time during which landlord was 

suing for ejectment of defendant as traspasser must be deducted Case under 

Bengal Act X of 1859.) 


(’72) 17 Suth W R 415 (416) : 8 Beng L R 536 (DB), Deen Dayal Paramanick 
V. Radha Kishore Dehee, (Do.)] 

13 . (’23) 10 AIR 1923 Mad 108 (108, 109) : 70 Ind Gas 446 (DB), Ranganalha 
Rao V. Rama Pandithar. 

See also Art. 141 Note 21. 


14 . (*39) 26 AIR 1939 Mad 892 (894) : 187 Ind Gas 591, Moidin Kutti v. Subra^ 
inanya. (Decree cannot be treated as having been suspended during pendency 
of application to set aside satisfaction order and of appeal therefrom.) 

(’27) 14 A I R 1927 Lah 200 (208, 209, 210) ; 8 Lah 54 : 102 Ind Gas 523 (DB), 
JIari ^ingh v. yiuhammad Said, (Suit upon ex parte foreign judgment ^ 
Period during which proceedings to set aside decree were pending cannot be 
excluded.) 

(’25) 12 AIR 1925 Cal 1216 (1216, 1217, 1218) : 85 Ind Gas 1007 (DB), Bijoy Chayid 
Mahtab v. Nihnoni Lahiri. (Sale of patni for arrears of rent — Sale set aside by 
decree — Limitation for suit for rent thereafter runs from date of trial Court’s 
decree and not appellate decree confirming it.) 

(*28) 15 AIR 1928 All 46 (47. 49) : 50 All 211 ; 107 Ind Gas 42 (DB), Salig Bam 
Alisir V. Lachhman Das. (Decree-holder purchasing property in execution but 
losing it in separate suit by third party— Hig fresh application for execution or 
for revival of execution, if maintainable, must be filed within three years of trial 
Court’s decree.) 

(’17) 4 AIR 1917 Oudh 91 (91, 92) : 20 Oudh Gas 205 : 41 Ind Gas 858, Jagdish 
Singh v. Ram Adhin Singh. (Application for a decree absolute under O. 34, 
R. 5 (2), 0. P. C. — Under the rule the right to make an application begins as soon 
as the period limited in the decree expires ^ Institution of appeal against the 
decree — Limitation for making an application for a decree absolute is not thereby 
extended — Following AIR 1916 All 836 : 38 All 21 (DB), Madho Ram v. NihaX 
Sirigh,) 

15. (’18) 5 AIR 1918 P 0 151 (162, 163) : 46 Gal 670 : 46 Ind App 52 : 50 Ind 
Gas 444 (PC), Juacurn Boid y. Pirthichand Dal 
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9. Tbe more fact tliat the plaintiff, an alien, is prevented from suing ou 
account of the outbreak of war does not suspend his oause of action. 

10. The pendency of an application by the judgment-debtor to enter satis- 
faction of decree does not suspend the decree-holder’s cause of action for applying 
for execution of the decree. 

11. The institution by the plaintiff of a suit for possession does not suspend 
his cause of action for a suit for mesne profits. 

See also the undermentioned cases.f® 


12. Fusion of interests of debtor and creditor. It is a 

general principle of law that when a fusion of the interests of the 
debtor and the creditor takes place, that is to say. when the interests 
both of the debtor and creditor become vested in the same person, the 
debtor must be held to have paid off his debt and hence, such a fusion 
of interests will amount in law to a satisfaction of the cause of action.^ 
When, subsequently, there is a separation of the two interests, the 
person, on whom the interest of the creditor devolves, will have a 
fresh cause of action from the date of such separation of interests. 
Thus, where a mutt is in the jjosition of a tenant and a temple in 
the position of landlord over such tenant and the same person is 
trustee both for the temple and the mutt, it must bo held that the 
mutt pays to the temple the rent for the holding as and when it falls 


16 . (’19) G AIR 1919 Gal 706 (707) : 46 Cal 526 : 47 Ind Gas 398 (DB), Deutsche 
Asiatesche Bank v, Hira Lall Burdhan and Sons. (“Even if there ehould b« 
any Common law rule that would avail the plaintiff in such a “ case we have 
here a statutory provision which would override such rule.*’) 

17 . (’22) 9 AIR 1922 Mad 79 (80, 82): 45 Mad 466: 70 Ind Gas 324 (DB), Kuppu. 
sami Chettiar v. Bajagopala Iyer, 

18 . (*27) 14 AIR 1927 All 446 (447, 451) : 102 Ind Gas 96 : 49 All 565 (DB), Bam 
Charan Sahu v. Ooga. 

19 . ( 49) 36 AIR 1949 Mad 255 (256) (DB), Adhikesavala v. Munusicami. (Prior 

and pmsne mortgagees — Mortgages by A in favour of B and then in favour of 

C— Private sale of mortgaged property by A in favour of B in satisfaction of his 

mortgage — Suit by G and sale in B's favour held invalid — Suit under S. 101, T. P. 

Act, by B on his mortgage against C — B could not get fresh cause of action on 
account of C”s suit.) 

(’39) 26 AIR 1939 Bom 1 (8, 9, 17, 18) : I L R (1939) Bom 173 : 179 Ind Gas 178 

(DB), Narayan Jivaji v. Gurunath Gouda, {A, a stranger, in adverse possession 

of property against B — A suing B for declaration that B had no right to dis- 

^Bsess A and for injunction restraining B from ioterfering with his possession _ 

Decision against .4— Thereafter, B suing A for possession after more than twelve 

years of adverse possession by A^Held, that suit was barred by limitation which 

began to run when A*s possession became adverse to B and not from the date of 
decision in suit by A against B.) 

^ (DB), Hukam 

Ghand V. Skahab Dm. (A, a mortgagee, entitled to sue mortgagor for possession 
^ certain date — Subsequently mortgagor dispossessed by prior mortgagee - 
Mortgapr again recovering possession - Held that in the circumstances of the 
^ suspended during the interval.) 

( 66) 6 Suth W R 269 (275. 276) (DB). Khelut Chunder Ghose v. Tarachurn 

a to recover possession of land under a mortgage 
a e^ imitation will count as against the mortgagee from the date of default 
and the pendency of a foreclosure suit will not prevent limitation from running.) 

t /Mzfi o Section 9 — Note 12 

1 . ( 16) 3 AIR 1916 Oudh 290{292):32 Ind Gas 729, Abdul Hasan v. Mt. Jagwanta. 


Section 9 
Notes 11-12 
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Section 9 
Notes 12-13 


due. When, subsequently, another person becomes a trustee for the 
temple alone, he gets a fresh cause of action for the recovery of such 
lent. But his cause of action is not for its recovery as rent but as 
part of the temple property in the hands of the ex-trustee ^ Similarly, 
where a debtor is executor under the will left by the creditor, the law 
will presume that he pays to the estate the debt due by him and 
limitation for a suit for the recovery of such debt will cease to run. 
When, subsequently, the legatee sues the executor for the debt, his 
cause of action is distinct and is for recovery of his share in the assets 
left by the deceased and not for the recovery of the debt. Such cause 
of action arises when his legacy falls due.^ 


After the execution of a mortgage, the interest of the mortgagee 
became vested in a Hindu lady who became entitled to a widow’s 
interest in such mortgage right. The widow then transferred the 
mortgagee interest to a, in whom was vested also the equity of 
redemption. Subsequently, after the widow’s death, the transfer by 
the widow was set aside and A sued for redemption. It was held that 
in computing the period of limitation for such suit, the period during 
w'hich the mortgagee’s interest was vested in A, under the transfer 
effected by the widow, could not be excluded as there was no provision 
in the Act for such exclusion. It was held further that as the mort- 
gagee's interest, which became vested in A, was only the limited 
interest of a Hindu w'idow, there was no fusion of the interests of 
the mortgagor and mortgagee so as to furnish a fresh cause of action 
on the separation of the two interests.** 


13. Agreement to refer dispute to arbitration, whether 
puts an end to cause of action. — Under paras. 18 and 22 of 
Sch, II of the Civil Procedure Code, now repealed by the Arbitration 
Act, X of 1910, an agreement to I'efer a matter to arbitration did not 
bar a suit in respect of such matter. Such agreement was merely a 
ground for staying such suit. Hence, where such an agreement was 
entered into in respect of a cause of action that had accrued, there 


2 . (’23) 10 AIR 1923 Mad 461 (462) : 72 Ind Gas 5 ; 46 Mad 579 (DB), Nataraja 
Desikar v. Govinda Bao, 

3 . (’18) 5 AIR 1918 Mad 526 (528. 529) : 41 Ind Gas 605 (DB), Lakshvii Nara- 
yana v. V enkataSiihba Bao. 

(’09) 4 Ind Gas 462 (465) (Cal), Basir AH v. Hafiz Nazir Ati. 

(’08) 10 Bom L R 346 (349, 350, 351), Yakub Ebrahim Sayani v. Bai Rahiviat- 
hai. (Section 10 applied.) 

(’07) 31 Bom 418 (428, 429) : 9 Boin L R 287, Narrondas Bamji v. Karrojidas 

(Principle applied where same person was one of the executors both in 
respect of will of the debtor, as well as that of the creditor.) 

[^See (’04) 31 Cal 519 (627, 529);8 Cal W N 500 (DB), Administrator-General of 
Bengal v. Kristo Kaminee Dassee. (Affirming (’98) 7 Cal W N 476, Kristo 
Kamini v. Administrator-General of Bengal^ 

(’06) 33 Cal 1047 (1060, 1061) : 33 Ind App 165 : 4 Cal L Jour 94 : 8 Bom L B 
501 : 10 Cal W N 874 : 16 Mad L Jour 300 : 1 Mad L Tim 199 : 3 All L Jour 
525 : 2 Nag L R 130 (PC), Maniram 5eth v, Seth Bup Ckand, (Principle ap- 
plied to executor de son fort.)"] 

[But see (’09) 4 Ind Cas 283 Dam^dar Khimji v. Dayal Mawji ] 

4 . (’13) 19 Ind Cas 291 (293, 295, 296) : 35 All 227 : 40 Ind App 74 (PC). Soni 
Bam V. Kanhaiya Lai. (On appe.al from 32 All 33 (DB), Shiv Shankar v. 
Soni Bain ) 
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was no cessation of such cause of action bo as to affect the running of Section 9 
limitation.^ The legal position is not changed under the Arbitration Notes 13-lS 
Act, X of 1940. (see s. 34 of the Act.) 

14. Limitation only applies to institution of proceedings 
and not their continuation- — As seen in Note 32 under section 3, 
limitation only applies to the institution of proceedings, and not their 
continuation. 

Ilhistration, 

After an execution sale was confirmed, the auction-purchaser applied for 
delivery of possession. Pending the apx)lication, a suit was filed by a third i>er8on 
claiming the property to be liis and attacking the execution sale. The suit was 
decreed in the trial Court but dismissed by the appellate Court. In the mean- 
while, the auction-purchaser’s application was dismissed “for default.” After the 
termination of the suit by the third party in favour of the auctiou-purohaser, he 
again applied for delivery of possession. It was hold that, in the circumstances 
of the case, his subsequent application must be deemed as only an application to 
continue his original application and not as a fresh application and therefore the 
fact that the period of limitation under Art. 180 had expired at the date of the 
new application did not bar it.I 

15. Repeal of statute and running of limitation- The 

rule that time that has once begun to run cannot stop is dependent 
on the continuance in force of the enactment under whicli time has 
been running. If the statutory pressure be removed by the total repeal 
of the Act, there is nothing to cause time to run against the creditor, 
unless the Legislature re-enact the old or substitute some new rule of 
limitation.^ 


Suits against express 

trustees and their repre- hereinbefore contained, no suit against 
seniatives. a person in whom property has become 

• Act of 1877 : S. 10. 

Notwithstanding anything hereinbefore contained, no suit against a person 
Sui<s against express in whom property has become vested in trust for any 
trustees and their repre- specific purpose, or against his legal representatives or 
sentatives. assigns (not being assigns for valuable consideration) 

for the purpose of following in his or their hands such property, shall be 
barred by any length of time. 




10 


Section 9 — Note 13 

1. (’17) 4 AIR 1917 Mad 892 (894): 35 Ind Gas 575 : 44 Mad 701 (DB), Bollapra- 
gada Ramamurthi v Thammanna Gopayya. 

® ^ Cas 807 (DB), 

bhaikh Abdul Rahxm v. Mt, Barira, (The proper test to see whether arbitration 
poceedings cause right to sue to be in suspense, is whether plaintiff couldhave 

brought an action notwithstanding the fact that arbitration proceedings were 
pending ) ^ ® 

[See however (’18) 4 AIR 1918 Mad 548 (549,550), 41 Ind Gas 551 (DBl, Dorai- 

^ ^^^thilinga Padayachi* (Prior to enactment of Para. 22, 

bch. 2, 0. P. 0., such an agreement was a bar to a suit and affected the cause 
ot action which revived on failure of the arbitration proceedings.)] 

« Section 9 — Note 14 

1 . ( 35) 22 AIR 1935 Gal 333 (334, 335, 336) : 62 Cal 66 : 158 Ind Gas 191 (DB) 
Jateendra Chandra v. Rebatee Mohan Das. * 

1 nnr>\ , ^ Section 9 — Note 15 

I. ( 76) 1 Bom 296 (303. 804) , 1 Ind Jour 128 (DB). Abdul Karim v. Manji, 
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vested m trust for any specific purpose, or against his legal 

representatives or assigns (not being assigns for valuable 

consideration), for the purpose of following in his or their 

hands such property or the proceeds thereof, or for an account 

of such property or proceeds, shall be barred by any length 
of time. 

[For the purposes of this section any property comprised 
in a Hindu, Muhammadan or Buddhist religious or charitable 
endowment shall be deemed to be property vested in trust for 
a specific purpose, and the manager of any such property 
shall be deemed to be the trustee thereof.) 

a. This paragraph was inserted by S. 2 of the Indian Limitation (Amendment) 
Act, 1929 (I of 1929). [1-1-1929.] 


Synopsis 


1. Analogous law. 

2. Legislative changes. 

3. Scope of the section, 

4. “Property.** 

5. “Vested,** meaning of. 

6. “Trust,** meaning of. 

7. “Trust for a specific purpose.** 

8. Form of trust for specific pur- 

pose. 

9. Alleged trustee must be owner 

of trust property. 

10. Owner of property must be 

under obligation to hold it for 
another's benefit. 

11. Obligation must arise out of 

confidence. 

12. Trust must be one created by 

act of parties. See Note 7. 


13. Instances of trust for specific 

purpose. 

14. Mortgagee in possession after 

the mortgage has been dis- 
charged is not a trustee. 

15. Benamidar is not trustee. 

16. Executor or administrator not 

specific trustee. 

17. Trustee de son tort, whether 

specific trustee. 

18. Deposit of money. 

19. Deposit of specific moveable 

property. 

20. “Legal representative,** mean- 

ing of. 

21. “Assigns (not being assigns for 

valuable consideration).’* 


Act of 1871 : S. 10. 

Notwithstanding anything hereinbefore contained, no suit against a person 

Suits against express property has become vested in trust for any 

trustees and their re- purpose, or against his representatives for the 

presentatives. pur^se of following in his or their hands such property, 

shall be barred by any length of time. 

Explanation. — A purchaser in good faith for value from a trustee is not 
his representative within the meaning of this section. 


Act of 1859 : S. 2. 

2. No suit against a trustee in his lifetime, and no suits against his repre- 

Suits against trustees 
and 

for b. K>j V/ ^ make good the loss occasioned by 

of trnst out of the general estate of a deceased trustee shall be maintained in any 
of the said Courts unless the same is instituted within the proper period of 
limitation according to the last preceding section, to be computed from the 
decease of such trustee : Provided that nothing herein contained shall prevent 
& co-trustee from enforcing against the estate of a deceased trustee, any claim for 
contribution it he shall institute a suit for that purpose within six years after 
such right of contribution shall have arisen. 
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22. “For the purpose of following 

in his or their hands such pro* 
perty or the proceeds thereof. “ 

23. Suit for account. 

24. Persons entitled to benefit of 

section. 

25. Properly comprised in Hindu 

or Muhammadan religious or 
charitable endowment, whether 


properly vested in trust for a 
specific purpose. 

26. Property comprised in Pars! 

religious endowment. 

27. Limitation for suits for re- 

covery of trust property from 

strangers. 

28. Limitation for suits against 

trustees by operation of law. 


Topic Indicator 


Adverse possession. See Notes 27 and 
28. 

Case covered by S. 10— Article 98 will 
not apply. See Note 3. 

Section applies to express trust only. 
See Notes 6. 7, 11, 13 and 17. 

Suit for office or removal of trustee. 
See Note 22, 

Who are not trustees — 


Directors of company. See Note 9, 

Government. See Note 9. 

Guardian and ward or minor. See 
Note 9. 

Manager of religious endowment. See 
Note 9. 

Receiver. See Note 9. 

Shebait or mahant or dharmakaita. 
See Note G. 


Banker of depositee. See Notes 11 Solicitors and agents. See Notes 9 11 
and 18. and 18. 


1- Analogous law. — The effect of the analogous provisions of 
the English statutes of limitation as to suits against express trustees 
has been summarized in Halsbury's Laws of England^ as follows : 

“The fact that the defendant is an express trustee for the plaintiff will 

prevent the action from being barred by lapse of time, whether the claim is to 

recover land, or personal estate, or is in respect of a breach of trust, if the 

defendant still retains the property or has converted it to his use or if the claim 

is founded on fraud. In other cases, the existence of au express trust does not 

prevent the action being barred by lapse of time and in the case of money 

(including a legacy) charged on land, or arrears of interest on money so charged, 

or arrears of rent, the mere existence of an express trust does not prevent time 
running.” 

2. Legislative changes. 

Differences between Acts of 1859 and 1871 : 

(a) The corresponding section (viz., S. 2) of the Act of 1859 referred 

to a suit against a trustee, whereas the section in the Act of 
1871 referred to a suit against a person in whom property has 
become vested in trust for a specific purpose." 

(b) The section in the Act of 1859 spoke of a suit against a trustee 

in his lifetime. The words “in his lifetime’' were omitted in 
the later Act. 

(c) The section in the Act of 1859 as well as that in the Act of 1871 

covered suits against representatives of the trustee (in addition 
to suits against trustees). But the section in the Act of 1871 
contained an explanation to the efifect that a purchaser in 
good faith for value from a trustee was not his representative 
within the meaning of the section, so that the exemption from 
limitation under the section would not apply to a suit against 
a> purchaser. There was no such expres s provision in the 

Section 10 — Note 1 

1. Halebury’s Laws of England, Second Edition, Vol. 20, page 749. 


Section 10 
Notes 1-2 
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Act of 1859. But, S. 5 of the Act clearly implied that a suit 

against a purchaser in good faith for value from a trustee was 

not exempt from limitation. (See s. 5 which is reproduced under 
Article 134,) 

Differences between Acts of 1871 and 1877 : 

As seen already, the section in the Act of 1871 covered (in addition 
to suits against trustees) suits against the representatives of the 
trustee and there was an explanation to the section which excluded 
from the category of such “representatives’* a purchaser in good 
faith for value from a trustee. In the Act of 1877, the words “legal 
1 epresentatives or assigns (not being assigns for valuable consi‘~ 
derationY" were substituted for the word “representatives” which 
occurred in the Act of 1871, and at the same time, the explanation 
which occurred in the previous section was omitted. The result of 
this change was that in the case of suits against transferees of the 
trust property from the trustee, the section applied only where the 
transfer was gratuitous. The section did not apply if the transfer 
was for valuable consideration irrespective of the question whether 
the transferee was a transferee in good faith. But under the 
previous law, the section was applicable not only to gratuitous 
transferees but also to transferees for consideration who were not 
transferees in good faith. 

Differences between Acts of 1877 and 19G8 ; 

Whereas the previous section referred in terms only to a suit for the 
purpose of following the trust property in the hands of the trustee 
or his representative, the section was widened so as to include also 
siiits for following the proceeds of trusts property or for an account 
of such property or proceeds. The amendment set at rest the 
conflict of decisions which obtained under the Act of 1877 as to 
whether a suit for accounts was within the section, (see Note 23.) 
Amendment after 1908 : 

By Act I of 1929, the second paragraph of this section was added, 
(see Note 25.) 

3. Scope of the section. — This section grants a total exemption 
from the bar of limitation in regard to the suits mentioned therein.^ 
The conditions for the applicability of the section are as follows ; 

Section 10 — Note 3 

1 . (’48) 35 AIR 1948 P C 168 (174): Pak L R (1949) Lah 1 (PC), Beli Bam d- Bros. 

V. Mohd. Afzal. 

(’46) I L R (1946) 2 Cal 447 (481) : 51 Cal W N 383 (409, 410), Go^al Jiu v. Bal- 
deo Naraiyi. (Where properties have been conveyed to trustees upon express trust 
for a deity and the trustees fraudulently put an end to the trust and divide the 
properties amongst themselves, S. 10 of the Limitation Act applies to a suit to 
recover the properties.) 

(’26) 13 AIR 1926 Pat 321 (324) : 94 I. C. 433 : 6 Pat 539 (DB), Mt. Khursa'di 
Begum v. Secy, of State. 

(1864) 1864 Suth W R (Gap) 171 (172) (DB), Buzl Rahim v. Lutafut Hossein. 

(’82) 6 Mad 54 (59) : 6 Ind Jur 629 (DB), Virasamy Nayudu v. Subba Bao, 

(’35) 22 AIR 1935 Nag 35 (42) : 31 Nag L R 188 : 157 Ind Cas 17 (DB), Ram 
Swaroop v. Thdkur Bamchandraji Mandir. 
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(1) There must; be property which has become vested in a person in Section 10 

trust for a specific purpose. Notes S-4 

( 2 ) The suit must be against such person or his legal representatives 

or assigns (not being assigns for valuable consideration). 

( 3 ) The suit must be for the purpose of following in the hands of 

such person the trust property or its proceeds or for an account 
of such property or proceeds. 

Article 98 provides the period of limitation for a suit to make 
good from the estate of a deceased trustee the loss occasioned by a 
breach of trust. The words of this article may cover a suit against 
the legal representative of a trustee for following in his hands trust 
propei'ty or its proceeds or for an account of such property or proceeds. 

But, as the articles in the first schedule must be read subject to the 
provisions of sections 4 to 25 [vide S. 3), where a case is covered by 
this section, the above article will not apply and the suit will not be 
barred by any length of time.^ 

The undermentioned case^ makes a distinction between the 
meaning of the word “trustee*’ as used in this section and in Art. 93. 

Thus, it has been held that though a guardian appointed under the 
Guardians and Wards Act is not a person in whom the property of the 
ward is vested for a specific purpose within the meaning of this section 
he is a trustee within the meaning of Art. 98 and a suit for accounts 
against the legal representative of the guardian is governed by Art. 98. 

As regards the applicability of this section to arbitration proceedings 
see S. 3, Note 27 and the undermentioned case.^ 

4. “Property.” — A trust does not necessarily import that the 
trustee is the owner of the entire interest in any property. Even a 
limited interest in property may be subject to a trust, so that such 
limited interest also may be property vested in trust within the 
meaning of this section, (see Notes 5 and 9.) 

The rents of temple land received by the trustees of the temple from 
the cultivators would be property within the meaning of this section.^ 

(’ll) 11 Ind Gas 447 (449) ; 34 Mad 257: 38 Ind App 129 (PC), Srinivasa Moortliy 
V. Venhatavarada Iyengar^ 

(*71) 14 Moo Ind App 289 (305) : 10 Beng L R 19 : 17 Sutli W R 41 ; 2 Suther 
512 : 3 Sar 23 (PC), Jugutmoheenee Dossee v. SolcJieenionee Dossee. 

2. (’28) 15 AIR 1928 Bom 58 (59) : 107 I. C. 705 : 52 Bom 184 (DB), Chintaman 
Raoji V. Khanderao Pandurang. ((*08) 32 Bom 394, Bhurabhai v. Huxn.ani, 
relied on.) 

(’38) 25 AIR 1938 Nag 30 (33) : I L R (1940) Nag 94 ; 176 Ind Gas 57 (DB), ML 
Sahaudra Bai v. Shree Deo Radha Ballabhji, 

See also Art. 98 Note 1. 

3 . (’49) 36 AIR 1949 Nag 235 (240) ; ILR (1948) Nag 794 (DB). Mirahai v. Kau- 
shalyabai, 

4. (’48) 35 AIR 1948 Nag 334 (337) : I L R (1947) Nag 477 (DB), Fatechand v. 

Wasudeo Shrawan, (It would be incorrect to urge that Ss. 4 to 25 would not 

apply to arbitration proceedings — Gase before the passing of the Arbitration 
Act 1940.) 

Section 10 — Note 4 

1 . .(’43) 30 AIR 1943 Mad 691 (695) : ILR (1944) Mad 284 : 212 Ind Gas 518 (DB). 

8, C. y. Devasthanam v. Chidambaram, (The prohts of a land are an accretion 

5. Lim.24. 
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■ Vested, meaning of. — The expression “vested” in this 
section must he read along with the words “in trust for any specific 

purpose which follow the expression. As will be seen in Note 9, the 
expression trust for a specific purpose” necessarily implies the vestin® 
of ownersluv in the alleged trustee.^ Thus, where the trust is void the 
property cannot be said to have vested in trust for a specific purpose 
within the meaning of this section.^® (See also Note 17.) But such 
ownership refers to the particular right or interest which is the subject, 
matter of the trust. The ownership need not be of the entire interest 
in any property. The subject-matter of trust may be a limited interest 
in property. Thus, a mere right to possession may be the subject of a 
trust and the owner of such a right will be a trustee if such right is 
vested in him for th e benefit of another.^ But, where a person in 

to the land and stand in precisely the same position as property itself under 
8. 10 no distinction can be made between the property of the temple and the 
profits of that property which comes into the hands of the trustees.) 

Section 10 — Note 5 

Official Receiver 

V. Kulandaivelan. (Where a banker accepts a deposit of trust money with notice 
of the trust, he does not become a trustee of the money in the strict sense of 
that expression and consequently a suit for recovery of the deposit by the cestui 
que trust will not be governed by S. 10. (’23) 10 A I R 1923 Mad 578 (DB) Kish- 
frtppfi V. I^aJcshmi Amvial, held not good law.) ' 

(’43) 30 AIR 1943 Mad 691 (695) ; I L R (1944) Mad 284 : 212 Ind Cas 518 (DB) 

S. C.V, Devasthanamv. Chida^nbarani. (Profits of temple land received bv 
trustees of temple would be property belonging to the temple and not to the 
trustees and can vest in the trustees as such.) 

[S^^(’39) 26 AIR 1939 Bom 126 (127) : I L R (1939) Bom 154 : 181 Ind Oas 375 
(DB), Malojirao v. Keshav. (The words “vested in trust” if they do not neces- 
sarily imply a transfer of ownership in the strict sense, do, at any rate, imply 
something more than mere possession and temporary control.) 

(’38) 25 AIR 1938 Cal 673 (676) : I L R (1938) 1 Cal 652 : 181 Ind Cas 190 
Kalij^ndo. De v. Hari Uasi Dnsi.] * 

la. (’42) 29 AIR 1942 P C 64 (66, 67) : 69 Ind App 137 : I L R (1942) Kar (PC) 

166 : 203 Ind Cas 1 (PC), Hem Chand v. Pearey Lai. (Where a trustee has been 
in possession for upwards of 12 years, of property under a trust which is void 
under the law, an action against him by the rightful owner would be barred by 
limitation under the statute, the reason being that the possession of the trustee 
is as much adverse to the true owner as that of any trespasser.) 

( 41) 28 AIR 1941 Bom 307 (308) : 196 Ind Cas 821, Fidaliussein v. T yahally. (A 
person who claims to be an heir of the settlor and claims to be entitled to the 
property on the ground that the trust deed was void is not a person claiming 
against a trustee holding the property for an express purpose. To such a cose 
S. 10, Lim. Act does not apply.) 

2. (’34) 21 AIR 1934 Cal 87 (89): 150 Ind Cas 398 : 61 Cal 110 (DB), Bibhu 
Bhusan Dutia v. Anadi Nath Dutt. (While transfer of proprietary rights is not 
intended, mere transferring of management or control is not enough to satisfy 
the requirements of ‘vesting* as contemplated by S. 10; a right to call for a 
transfer and to possess the property for the purposes of the trust and also power 
to dispose of it according to the terms of the trust without reference to the owner 
are the essentials that constitute the ‘vesting’.) 

(*23) 10 AIR 1923 Mad 578 (579, 681) : 72 Ind Oas 842 (DB), Kishfappa Chetty v. 
Lakshmi Ammal. (The word ‘vested* in 8. 10 of the Limitation Act means no 
more than properly having control of the property.) 
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possession has no right to possession and is in possession merely as 

the agent or manager of another, ho is not the owner of any interest 

or right in the property and no property can be said to be vested in 
him.^ 

A guardian of property appointed under the Guardians and Wards 
Act is not a person in whom the property is vested within the meaning 
of this section.^ 


6. ‘‘Trust.” meaning of The expression “trust" is used in 

this section in a technical sense and denotes an obligation which would 
be a trust in the strict sense of the terra under the law. Hence, the 
mere fact that a person is loosely called a trustee for the sake of 
convenience and has obligations analogous to those of a trustee will 
not make him a trustee under this section.^ Thus, the shebait of an 
idol, the mahant of a mutt^ the dharmalcarta of a temple, etc., may 
be loosely called a trustee .(t'zde Religious Endowments Act of 1863) 
and may have duties and obligations analogous to those of a trustee. 
Still, they would not necessarily have been trustees under this section 
but for the special provision enacted in the second paragraph of the 
section, which makes them trustees" for the puri:ose of this section 
irrespective of the question of their fulfilling the character of a trustee 
in the strict sense of the term under the law. 

The section contemplates a subsisting trust and does not apply to 
a case where a trust has been created but has been duly revoked.^ 

For the meaning of the expression “trust," see Note i under 
section 2 clause 11 . 


(*26) 13 AIR 1926 Mad 109 (110, 112) : 91 Ind Gas 671 (DB), Pachaiyappa Chetti 

V. Sirakamt AmmaL (('22) 9 AIR 1922 Slad 57 : 45 .Mad 415 (DB), Krishna v 
Lakshmi, dietinguisbed.) 

(*35) 62 Cal 393 (398), Mahomed Ilaheeh Alum v. Anjuman Ara Begum. 

In the above four cases, the facta are also consistent with the view that the 

ownership of the property itself and not merely a right of possession becomes 
vested in the alleged trustee. 

( 72) 4 N W P H C R 33 (34) (DB), Soomrun Bai v. MaliesU Dutt. 

\ Khemohand 

V. Qxrdhar^as. (Minor s property _ Defendant merely asked to manage and 

control such property— No intention to vest property in defendant.) 

'' 

( 35) 62 Cal 393 (397), Mahomed Haheeb Alum v. Anjuman Ara Begum. 

an^nhr ‘lustration (a) which shows that a lessee may be under 

an obligation in the nature of a trust. 

f t ^ : I L E (1948) Nag 794 (DB), Mirabai v 

Kaushalyabat. (Though he is a trustee within the meaning of S. 2 ( 11 ).) 

. „ Section 10 — Note 6 

Mad Isi fppi ^ -^-PP 302 : 44 

15 i'n Thirtha Swamigal v. Baluswami Jyyar. 

^^^natul Habib 
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Section 10 7. “Trust for a specific purpose.” _ In Khaw Sim Tekv, 

ot® 7 Chuah Hooi Gnoh Neoh} which was a case under S. 10, Straits 

Settleinents Ordinance, vi of 1896, corresponding to this section,' their 
Lordships of the Privy Council observed as follows : 

“A ‘Bpeoiflc purpose,’ within the meaning of S. 10, must, in their Lordships’ 
opinion, be a purpose that is either actually and specifically defined in the terms 
of the will or settlement itself, or a purpose which, from the specified terms, can 
be certainly affirmed.” 

This was followed in the undermentioned cases.^ 

Tt follows from the above that the expression **specific purpose** 
in this section simply means a purpose which is specified or expressed^® 
and is merely a more expanded mode of expressing the idea conveyed 
by the expression “express trust” in English law,^ namely, a trust 
created by the act of a party. 

Section 10 — Note 7 

1. (’22) 9 AIB 1922 P C 212 (214) : 49 Ind App 37 : 102 Ind Gas 832 (PC). 

2. (*43) 30 AIR 1943 Mad 691 (694, 695) : I L R (1944) Mad 284 ; 212 Ind Gas 
518 (DB), S. C. . D evdstlidncLTii v. ChidcLtubdram. (The dedication of property to 
a temple generally, i.e , for conducting of pujds and ceremonies and the upkeep 
of the temple is sufficiently specific to satisfy the requirements of S. 10.) 

(’38) 25 AIR 1938 Gal 673 (676) : I L R (1938) 1 Gal 652 : 181 Ind Gas 190, Kali 
Padd De v. Hari Dasi Dasi. 

(’34) 21 AIR 1934 Gal 87 (89) : 61 Gal 119 : 150 Ind Gas 398 (DB), Bibhu Bhusan 
Dutta V. Anddi Ndth Dutt, 

(’27) 14 AIR 1927 Bom 398 (398) : 103 Ind Gas 418 (DB), Mahomedsa Kddirsa v. 
Kadirsa Hdjisa, 

(’23) 10 AIR 1923 Mad 667 (670) : 46 Slad 259 : 74 Ind Gas 785 (DB), Secretary 
of State V. Radhika Prasad, 

(’31) 18 AIR 1931 P G 9 (12) : 8 Rang 645 : 130 Ind Gas 609 : 58 Ind App 1 (PO), 
Annainalai Chettiar v. Muthukaruppan Chetiiar, 

3. (’12) 17 Ind Gas 689 (695) : 37 Bom 447 (DB), Md, Ibrahim v. Abdul Latif. 

(’22) 9 AIR 1922 P G 212 (214) : 49 Ind App 37 : 102 Ind Gas 832 (PO), Khaw 

Sim Tek v. Chuah Hooi Gnoh Neoh. 

(’14) 1 AIR 1914 Sind 81 (82) : 8 Sind D R 132: 27 I. G. 332, Lekhraj Visumal v. 

Assamal Tarumal, ("Will” creates trust in favour of heir of the residue — Obiter.) 
(*79) 4 Gal 455 (465, 470) : 3 Cal L R 315 : 2 Shome L R 153 (DB), Khefodemony 
Dossee v. Doorgamoney Dossee. (Affirming (*78) 2 Cal L R 112, Kherodemony r* 
Doorgamony.) 

4. (’46) 33 AIR 1946 Bom 131 (132, 133, 134) : 1 L R (1945) Bom 1047, Soonder- 
das V. Laxmibai. 

(’41) 28 AIR 1941 Mad 841 (845) : 200 Ind Gas 357, Palaniappa v. Nachiappa, 
(Nattukottai Chetties — ^loney deposited with person at time of marriage of 
daughter - Express trust created in favour of children of marriage.) 

(’08) 32 Bom 394 (399) : 10 Bom L R 540 (DB), Bhurabhai v. Bai Buxmani, 

(’30) 17 AIR 1930 All 96 (97) : 124 Ind Gas 18, Lachhmi Prasad v. Oanesh Din, 
((’25) 12 AIR 1925 Bang 289 : 3 Rang 206 (DB), Ma Thein May v. H, Po Kin, 
distinguished.) 

(’82) 4 All 187 (189) : 1882 All W N 3 (DB), Barkat v. Daulat, 

(’27) 14 AIR 1927 Bora 424 (425) : 103 Ind Gas 225, Jamnadas Oordhandas v. 
Damodardas Chunilal. 

(’21) 8 AIR 1921 Cal 571 (572) : 53 Ind Gas 877 (DB), Biswambar Haider r, 
Giribala Dasi. 

(’29) 16 AIR 1929 Lah 753 (757) : 122 Ind.Cas 467 : 11 Lah 325 (DB), H, P, Bob- 

S071 V. Administrator-General of Punjab, 

(*23) 10 AIR 1923 Lah 58 (59, 60) : 71 Ind Gas 899 (DB), The Bank of Multan 

Ltd. V. Hukam ChQjid, 
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The expression will not apply to a trust arising by operation of 
lawf For, in such cases, the purpose of the trust is not specified but 

(’07) 1907 Pun W R No. 173 p. 782 (787) : 1907 Pun Re No. 132, Gulzari Mai v. 
Kishan Chand, 

(■32) 19 AIR 1931 Mad 685 (686) : 139 Ind Gae 161 (DB), SuMnah Chettu v. 
Visalakshi Achi, 

(•23) 10 AIR 1923 Mad 578 (579, 681) : 72 Ind Gas 842 (DB), Kishtappa Chetly v. 
Lakshmi AmmaL 

(•22) 9 AIR 1922 Mad 57 (59) : 45 Mad 415 ; 66 Ind Gas 858 (DB), Krishna, i 
Pattar v. Lakshmi, 

( 29) 16 AIR I9i9 Nag 298 (302) ; 116 Ind Gas 70, Gouriskankar v. Ibrakiin 

AH. 

( 18) 5 AIR 1918 Bom 183 (184): 40 1.C, 19 (DB), Tlamacharya v. Shrinivaso.c}Larya. 
S. (’46) 33 AIR 1946 Bom 131 (132, 133, 134) : ILH (1945) Bom 1047, Sonderdas 
Thoikersey v. Bni Linxinibiii, (Section 10 does not apply in the caee of a person 
whom the law looks upon as a trustee because he has to discharge certain obli- 
gations in the nature of a trust ) 

(»43) 30 AIR 1943 Mad 691 (695, 696) : ILR (1944) Mad 284 : 212 Ind Caa 518 
(DB), S, C. Y, Dev(isihan(i77t v. Chidottthcirain, (The rule^ of equity that a per- 
son who received money while in a fiduciary relationship to the person for whom 
he received it was to be treated as an express trustee cannot be imported into 

S, 10. { 23) 10 AIR 1923 Mad 576 (DB), Kishtappa v. Tjakshmi AuDnal dissent. 
(*22) 9 AIR 1922 Mad 57 (58, 59) : 45 Mad 415 : 66 I C 858 (DB), Krishnan 

Patter v. Lahshmi, (Sale in name of A reciting that it was on behalf of B — 
Trust is only a constructive one and S. 10 does not apply.) 

( 39) 26 AIR 1939 Mad 722 (723) : 189 Ind Gas 316 (DB), Chandra Kesavalu v, 
Perumal Chettiar, (Section has no application to constructive trusts or obliga- 
tions in the nature of trust where there is no transfer of ownership ) 

(’88) 25 AIR 1938 Cal 673 (676) : ILR (1938) 1 Cal 652 : 181 Ind Gas 190, Kali 
Pada De v. Hari Dasi Dasi. (Trusts which have not been .declared by any 
specific words but which the law would imply from the existence of particular 
facts or fiduciary relations are excluded from the operation of the section ) 

(’12) 17 Ind Gas 689 (695) : 37 Bom 447 (DB), Md. Ibrahim v. Abdul Latif. 

(’14) 1 AIR 1914 Sind 81 (82) : 27 Ind Gas 332 : 8 Sind L R 132, LekhraJ Visu- 
fjial V. Assamal Tarumal. 

(’79) 4 Cal 897 (917) : 4 Gal L R 193 : 4 Ind Jur 287 (DB), Greender Chunder 
Ghote V. Makiniosh, 

( 30) 17 AIR 1930 All 96 (97) : 124 Ind Gas 18, Lachhmi Prasad v. Ganesh Din, 
(The words "for any specific purpose” merely indicate an express trust, i. e., a 
trust that is not constructive or one arising by implication of law or such that 

there is no doubt as to its specified terms nor any uncertainty as to aflarmiug 

them.) 

(’28) 15 AIR 1928 All 689 (696) : 114 Ind Gas 734 (DB),. Rangacharya v. Gu,u 
PeoH Raman Acharya. (Express trust contemplates the vesting of the property 
in certain person on trust either declared in explicit terms or otherwise stated 
m language indicative of the fact that the legal and beneficial ownership is held 
by different juridical entities. Hence, in absence of any evidence, written or 

nil, existence of such express trust, section does not apply.) 

(82) 4 All 187 (189) : 1882 All W N 3 (DB), Barkat v. Daulat. 

.QM f ^ : 10 Bom L R 510 (DB), Bhurdbhai y. Bai Buxman i. 

/•oi Randiva v. Muncherji Roman ji. 

^ (572): 58 Ind Gas 877 (DB), Bishjvambar Haider v. 

ixiribala Dasi. 

(’29) 16 AIR 1929 Lah 763 (757) : 122 Ind Gas 467 : 11 Lah 326 (DB), H. P 
Robson V. The Administrator -General of Punjab, 

721*(DB), ml Kishan Dei v. Rnm 

possession of plaintiff’s father-in-law’s estate, on 
the death of the said father-in-law- Section 10 did not apply.) 
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has to be deduced by applying the provisions of the law to the facts 
and circumstances of the case.® 

There is also an alternative way in which the expression “trust 

foi specific purpose may be identified with an express trust or trust 
created by act of parties. 

In the explanation suggested above, the word “specific” is treated 
as equivalent to specified and the word “purpose* is taken to refer to 
the person or cause intended to be benefited. A different meaning can 
be attributed to these two words and the same result may be arrived 
at. The word “specific” may be taken to have been used in contra- 
distinction with the word ^'general; ' and the word “purpose” may 
be taken to stand for the object with which the trust is created as 
distinguished from the object which is intended to be benefitedf^ In 
this view also, a trust created by act of parties will be a trust for a 
specific purpose, w'hile a trust arising by operation of law will be a 
trust for a general purpose. The reason is that in the former case, the 
author’s object or the view with which he creates the trust is specific 
inasmuch as it is directed to a particular person or cause* But, in the 
case of a trust arising by operation of law, the aim, of the law giving 
authority is not specific in the above sense, it not being conceived 

(’23) 10 AIR 1923 Lab 58 (59, 60) : 71 Ind Gas 890 (DB). Bank of Multan Ltd. 

V. Hnliavt Chand. (aection 10, Limitation Act, does not apply to directors of 
companies as they are not persona in whom tlie property of the company is 
vested.) 

(’07) 1907 Pun W R No. 173 p. 782 (787) ; 1907 Pun Re No. 132, G^iUari Mai y. 
Kishan Chand. 

( 32) 19 AIR 1932 Mad 685 (686) : 139 I C 164, SuhbiaH Chctty v. Visaldkshi 
Achi. 

(’23) 10 AIR 1923 Mad 578 (579) : 72 Ind Gas 812 (DB), Kishtappa Chefty v. 
Lakshmi Ainvial. 

(’21) 3 AIR 1921 Mad 125 (125) : 44 Mad 277 : 61 Ind Gas 907 (DB), Bajah 
Bajestcai a Dorai v. Ponnusami Tevar. (Money paid by trustee to creditor in 

breach of trust— Creditor receiving with knowledge of breach Suit to recover 

money from creditor - Section 10 does not apply.) 

(’29) 16 AIR 1929 Nag 298 (302) : 116 Jnd Gas 70, Gourishanliar v. Ibrahim AH, 

(N in possession of i>roperty ot K ~~ Contract by K of sale of property to — 
Subsequently K selling it to N — Held N takes possession in his own rights and 
not under any express trust for benefit of M merely because N has notice of his 
prior contract of purchase.) 

(■25) 12 AIR 1925 Pat 63 (87) : 93 Ind Gas 454 (FB), Harikar Prasad Singh v. 
Kesho Prasad Singh. {A directs B to acquire property for him and furnisheB 
some money — Afterwards .4 withdraws from the venture completely - B conti- 
nues his exertions and acquires the property —There is only a constructive trust.) 
(’21) 61 Ind Gas 393 (393) (DB) (Lah), Shamsal Nisa v. Yakub Bakhsh. (It cannot 
be said that the cosharers in possession have been holding the profits “in trust 
for a specific purpose’’,) 

(*11) 12 Ind Gas 225 (231, 232) ; 36 Bom 214, Casamali v, Currimbhoy Ebrahim 
((’78) 4 Gal 455 (DB) Kherodemony v. Doo) gamoney e.xplained.) 

6. Lewin’s Law of Trusts,” 12th Edition, page 1125. 

Snell’s “Principles of Equity,” 12th Edition, page 127. 

6a. (’79) 4 Gal 897 (918, 923) : 4 Cal L R 193 ; 4 Ind Jur 287 (DB), Greender 
Chunder Ghose v. Mackintosh, ((’78) 4 Cal 455 (DB) Kherodemoney v, Doorga- 
7noney, followed.) 
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with reference to any particularised individual or cause but only in a 
general way. For, in providing that a trust shall arise in favour of 
such and such persons where such and such circumstances exist, it is 
not the aim of the law giving authority to confer a benefit on any 
particular individual or cause. The aim is simply to benefit all persons 
or objects in general where certain circumstances exist without any 
reference to any particular person or object. 

But, the former view is the one which has been accepted and 
followed in the bulk of the decisions bearing on this section. 

Illustratinyis* 

1. A transfers certain property to B without declaring any trust but, at the 
same time, without intending that the transfer should be for the benefit of B. 
Under these circumstances, B will be a resulting trustee for A in regard to the 
property .7 The trust will not be one for a specif ic purpose as it would be one 
arising by operation of law.® 

2. A contracts to sell his immovable property to B, C buys the property 
from A although he has notice of such a contract. Under these circumstancea, the 
law makes G a trustee for B.® But ns the trust arises by opera' ion of law and 
not by act of parties, it is not a trust for a specific purpose within the meaning 
of this section.!® 

3. Where money which ought to be received by A is received by B, B will 
only be a coyislructive trustee for A under the law in regard to such mouey. Thus, 
where ou partition of joint family properties between A and B, a debt due from C, 
a third party, is allotted to A but is subsequently received by B, the latter will be 
a constructive trustee for A in respect of such debt. This section does not apply to 
such a trust.!! 

4. Where property is transferred to A for a consideration paid by B who 
did not intend to pay such consideration for the benefit of the transferee, the 
latter is a constructive trustee for B, because the law raises a trust in such cases. 
But such a trust will not be one for a specific purpose under this section.!^ As 

S. 2 cl, 11 expressly excludes a benamidar from the category of “trustees,” A, in 
the above case, will not even be a trustee under this Act, though ordinarily ho 
will be a constructive trustee. 


7 . See Trusts Act, Section 81, 

(*77) 1 All 403 (409) (DB), Param Singh v. Lalji MaL 

8. (’36) 23 AIR 1936 Bom 30 (33, 34) : 160 Ind Gas 612 (DB), Shirimbai Dinshaio 
V. Navroji Pestonji. { (1889) 42 Ch D 312 Churcher v. Martin, relied on.) 

9 . See Trusts Act, Section 9l and Specific Relief Act, Section 3, Illustration (g). 

10 . ( 29) 16 AIR 1929 Nag 298 (303) : 116 I C 70, Oourishanhar v. Ibrahim All. 
[See (’31) 18 AIR 1931 P C 196 (202); 58 Ind App 279 : 10 Pat 851 ; 133 Ind Gas 

705 (PC), Chhatra Kumari Devi v. Mohayi Bikram Shah. (Testator contracting 
with A that he will bequeath all his properties to him but afierwards beque;i- 
thing them to B — B is not trustee for Si^ecific pur^wse for .4.)] 

11. (’83) 6 Mad 402 (403) (DB), Arunanchalla Pillai v. Bamasamy I'^illai, 

(’96) 24 Cal 309 (315) (DB), Bayioo Ternary v. Doona Tewary. (If after partition 
of the family, one of the members collects any money belonging to all the mem- 
bers, he is not a trustee for the others in respect of the money.) 

12. t’22)9 AIR 1922 Mad 57 (58, 59) : 66 Ind Gas 858: 45 Mad 415 (DB), 
Krishna Patter Lakshmi. 

(*16) 3 AIR 1916 Mad 524 (525) : 28 Ind Gas 495 (DB), Narayanan v. Banga- 
sanii. 

(’84) 7 All 25 (27) : 1884 All W N 219 (DB), Muhammed Habihullah v. Safdar 
Husain. (Joint purchase by two persons — One of them paying his share of con- 
sideration subsequently — Other not specific trustee.) 
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10 express trustee fot B, C, with notice of the trust, takes a mortgage 

of the trust property and receives from A interest on the mortgage. G is only a 
constructive trustee for 8 in regard to the interest reseived by him.l* 

6, Where one of several eo-owners of immovable property receives the rents 
and profits of the property, he is (if a trustee at all) only a constructive trustee 
for the other co owners in respect of such rents and profits. 

7. Where property is held by a donee under a deed of gift voidable on account 
of its being executed under undue influence it is not a case of property which has 

become vested in trust for a specific purpose* and this section has no application 
to such a case.l^® 

See also the undeimentioned cases. 

13. (’21) 8 AIR 1921 Mad 125 (126) : 61 Ind Gas 907 : 44 Mad 277 (DB), liajah 
-Hajesivara Dorai v. Ponnusamy Tevar, 

14. ( 21) 61 Ind Gas 393 (393) (Lah), J^t. Shoinszil Niso. v. Yaktib Bctkhsh, 

(’21) 8 AIR 1921 Gal 571 (572) : 58 Ind Gas 877 (DB), Biswambar Solder v. 

Giribala Dasi, (Karta of Hindu joint family not express trustee.) 

(*89) 16 Cal 161 (169) : 15 Ind App 220 ; 5 Sar 224 : 12 Ind Jur 416 (PC), Maho- 
'tiled Ahdur Kadir v. Anital Karim Banu. (The sons, by reason of their having 
managed their late father’s estate, should not be regarded as trustees.) 

(’15) 2 AIR 1915 All 12 (13, 14) : 37 All 233 : 27 Ind Gas 712 (DB), Amina Bibi 
V- Najmunissa. (One heir recovering mortgage money on behalf of all heirs of 
a deceased person - No specific trust.) 

[See however (1864) 1864 Suth WR (Gap) 377 (378) (DB), Bacharam Chotodhry 
v. Malxatab Beehee, (Under Act of 1859 it was held that he was a trustee 
within Section 2 of the Act.)] 

Co-sharer in village in U. P. and Punjab absconding leaving his land — An^ 
other CO sharer taking possession of such land ^ Entry in village papers that 
the land zoould be returned to the absconding co-sharer on his return ^There 
is no specific trust : 

(’79) 2 All 394 (396) (DB), Piarey Lai v. Saliga, (Suit against purchaser from 
co-sharer.) * 

(*79) 2 All 460 (463, 464) (DB), Karnal Singh v. Batul Fatima (Do.) 

(’80) 2 All 493 (495, 496) (DB), Harbhaj v. Gumani, (The village administration 
paper could not be regarded as evidence of a pre«existing trust between co- 
sharers, nor as an admission of such a trust by such occupiers.) 

(*81) 3 All 458 (464, 466) (DB), ^ardar Sainey v. Piran Singh. (Per Spankie, J.) 
(*82) 4 All 187 (189, 190) ; 1882 All W N 3 (DB), Barkat v. Daulat, 

(’09) 3 Ind Gas 599 (699): 1909 Pun Re No, 85 (DB), Dhan Singh v. Har Narain* 
(1871 Pun Re No. 5 and 1874 Pun Re No. 73 distinguished.) 

(*76) 1876 Pun Re No. 49, J aimal . v. Yadu, 

[But see (’74) 1874 Pun Re No. 84, Haji Ahmad v, Shekh Ahmad, 

(*74) 1874 Pun Re No, 73, Ghodar v. Qurhaksh, 

(*71) 1871 Pun Re No, 5, Buldo v. Kaisara Singh.^ 

14a. (*45) 32 AIR 1945 P 0 54 (56) 72 Ind App 21:1 L R (1945) Bom 440 : I L R 
(1945) Kar (PC) 115 : 220 Ind Gas 28 (PC), Ramchandra y. Laxman, 

15. (’17) 4 AIR 1917, Pat 608 (609) : 41 Ind Gas 533 (DB), Sheo Narain Ojha v. 
Ram Jatan Ojha. (Sale of equity of redemption contrary to O. 34 B. 14, 0. P. 0. 

— Suit for redemption by mortgagor — Section does not apply.) 

(1900) 24 Bom 23 (28, 30) : 1 Bom L R 472 (DB), Secretary of State v. Sakharam. 
(Assumption of the control or possession of a khoti village for nearly fifty years 
— Suit for the recovery of the possession of the village by Sardesais'brought after 
the period —No specific trust.) 

(’31) 18 AIR 1931 P C 9 (12) : 58 Ind App 1 : 8 Rang 645 : 130 Ind Gas 609 (PC), 
Annamalai Chetiiar v. Muthukaruppan Chettiar. (Mere liability in equity to 
account for moneys received is not trust for specific purpose.) 

(’85) 8 Mad 525 (532) : 12 Ind App 120 : 4 Sar 644 : 9 Ind Jur 275 (PO), Viziara- 
marazu v. Secretary of State, (Where a person is convicted for treason and 
Government takes possession of certain property which was in his possession as 
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Where, on the face of the instrument creating a trust, the 
purposes specified are not adequate to exhaust the property trans- 
ferred in trust, it has been held in England that the author of the 
trust will be taken to have expressed a trust in respect of the balance 
also that such balance should be held by the trustees for the benefit 
of the author of the trust or of his heir at law or next of kin, and 
that consequently, the trust in respect of the balance is also an 
express trust.^® This view has been followed in this country also and 
the trust in respect of such balance is regarded as a “trust for a 
specific purpose” within the meaning of this section. 

But this principle will not apply where the trvist fails or is 
avoided wholly or partly and the purpose expressed is defeated to 
that extent, with the consequence that a resulting trust arises by 

forfeited property but really the property was of some other person, the Govern- 
ment is not a specific trustee with regard to such person.) 

(*25) 12 AIR 1925 Pat 68 (87) : 93 lud Gas 454 (FB), Harihar Prasad v. KesJio 
Prasad Singh. (Where a person directs another to acquire property for him (the 
person directing) and furnishes some money for the purpose, but af er sometime 
he withdraws from the venture completely but the person direjted continues bis 
exertions, and as their result, acquires the property, there is only a constructive 
trust and S. 10 does not apply.) 

(*16) 3 AIR 1916 Mad 415 (417) : 29 Ind Gas 168 (DB). Batna Bair. The Official 
Assignee of Madras. (View of Sadasiva Iyer J. in this case that an insolvent is, 
under statutory provisions, an express trustee for the Othoial Receiver is not 
correct.) 

(*20) 7 AIR 1920 Cal 363 (366, 373) : 47 Cal 377 : 55 Ind Gas 157 (FB), Utiam 
Chandra Daw v. Baj Krishna Dalai. (Sale of equity of redemption contrary to 
O, 34, R. 14, 0. P. C. —Suit for redemption by mortgagor— Section does not apply.) 
(’27) 14 AIR 1927 Mad 1135 (1136) : 101 Ind Gas 89, Chinnalcannu Padayachi v, 
Paramaswa Mudalvar. (Do.) 

16 . (1838) 1 Dr & Wal 668 : 56 R R 222, Salter v. Cavanagh. 

(1890) 59 L J Q B 7 (11) : 61 L T 686 : L R 24 Q B D 128, Patrick v. Si«ipsou 

17 « (*49) 36 AIR 1949 Mad 257 (259), Syed Abhas v. ^?nir Hayniza. (Surplus re- 
maining after charitable purposes, to be distributed to descendants — Held there 
was trust in respect of this surplus also Distribution of surplus in named pro- 
portion was specific purpose. Specific purpose includes a purpose which from 
the specified terms can be certainly affirmed.) 

(*77) 2 Bom 388 (415, 416) (FB), Lallubhai Bapubhai v. Majikuvarbai. (1 Dr & 
Wal 668, Salter v. Cavanagh^ followed.) 

(’14) 1 AIR 1914 Bind 81 (82) : 8 Sind L R 132 : 27 I C 332, Lekhraj Visumal 
V. Assamal Tarumal. (The principle stated in 1 Dr & Wal 668 accepted but was 
held not to be applicable to trust created by deeds of composition.) 

(’97) 21 Bom 646 (664) (DB), Vundravandas v, Otirsondas. 

(’10) 8 Ind Gas 635 (636, 637) : 35 Bom 49 (DB) (Bom), Mojilal Premanand 
Gourishankar Khusha ji. (21 Bom 646 followed.) 

(’22) 9 AIR 1922 P C 212 (214) : 49 Ind App 37 : 102 Ind Gas 832 (PC), Khaio 
Sim Tek v, Chuah Sooi. 

[Compare 8. 81 of the Trusts Act of 1882 and Illustration (b)to that section. The 
difference between the above Illustration and thecase given above in the Note is 
that in the Illustration the author of the trust has not declared any intention 
as to the property transferred, whereas in the case given above, the author has 
clearly declared a trust in respect of the property transferred but has not speci- 
fied the beneficiary with reference to a portion of the property. Under such 
circumstances, the inference is made that he intended that such portion must 
be held in trust for himself and his legal representatives.] 
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Section 10 
Notes 7-9 


operation of laxo in favour of the author of the trust or of his heir 
at law or of his next of kin. Such a trust is purely a creation of law 

of the purpose specified by the author 
of the trust. This section will not apply to such cases.^® 

fnv specific purpose. — No particular 

m IS necessary to create a trust for a specific purpose.^ That such a 

trust has been created can be gathered from facts and circumstances 
oi the case.^ 

A transaction may be a trust although the trustee himself is 
partly entitled to the benefit of the trust.® 

9. Alleged trustee must be owner of trust property. 

A trust being, as has been seen in Note i to s. 2, cl. ii, an obligation 
annexed to the ownership of property, unless the alleg ed trustee is the 

18. ( 39) 26 AIK 1939 Rang 365 (369) : 1940 Rang L R 136 : 186 I.C. 210 (DB), 
Daw E,^ V. Daw Chan Tha. (Trust declared invalid for want of registration- 
P291 Property held under trust -Section does not apply.) 

(’79) 4 Cal 455 (465, 47o) : 3 Cal L R 315 : 2 Shome L R153 (DB), Kherode Monee 

Dossee v. Doorgamoney Dossee. (Affirming (’78) 2 Cal L R 112, Kherodemonv 
V. Doorgartiony.) ^ 

oo : 8 Bom L R 328, Matkuradas v. Vandrawandas. 

( 361 23 AIR 1936 Bom 30 (34) ; 160 Ind Cas 612 (DB), Shirinbai Dinshaw v. 
JSaivroji Pesto?ijL 

( 9i) 21 Bom 646 (664, 665) (DB). Vzindratonndas v. C^trsondas. 

(’96) 20 Bom 511 (516, 517), Cotvasji Noivroji v. Bustomji Dossdbhoy. 

(’90) 14 Bom 476 (480, 481), Nana Lai Lallubhoy v. Harlochand Jagusha. 

(695) : 37 Bom 447 (DB), Mohamad Ibrahim v. Abdul Latif, 

(( H) 36 Bom 214, Cassamally v. Currivibhoy ^ dissented from.) 

( 05) 7 Bom L R 324 (329), Lady v. Advocate General, 

(’82) 8 Cal 783 (800, 801) : 11 Cal L R 370 : 7 Ind Jur 17 (DB), Hemangini Dasi 
V. Nobinchand Ghose. 

(W) 1907 Pan W R No. 173, p. 782 (737) ; 1907 Pun Re No. 132, GuUari Mai v. 
Aishan Chand. 


(’82) 4 Mad 404 (109), Ma7iichavelu Mudali v. Arhuthnot and Co. 

( 94) 16 All 256 (258) : 1894 All W N 73 (DB), Jasoda Bibi v. Permanand, (’83) 
(6 All 1 (PC), Baltvani Bao v. Puran Mai followed.) 

Section 10 — Note 8 

1. Lewin’s “Daw of Trusts,’* 12th Edition, pages 1125, 1126. 

(’36) 23 AIR 1936 Mad 876 (877) : 169 Ind Cas 362 (DB), Vairavan Clieity v. 
Cheiiichi Achi. (Hundi issued in defendant’s favour for payment of debts of third 
person — Balance to be paid to third person — Such arrangement constitutes trust 
for specific ^-urpose.) 

( 26) 13 AIR 1926 Mad 109 (110, 111) : 9l Ind Cas 671 (DB), Pachaiyappa Chetty 
V. Sivakami Amtnal, (Registered instrument is not necessary for creating trust 
of money or moveable property.) 

2. (’26) 12 AIR 1925 Pat 68 (89, 90) : 93 Ind Cas 454 (FB). Harihat Prasad 
Singh v. Kesho Prasad Singh. 

(’35) 62 Cal 393(397), Mahomed Habeeb Alum v, Anjuman Ara Begum, 

(’26) 13 AIR 1926 Mad 109 (110, 111) : 91 Ind Cas 671 (DB), Pachaiyappa Chetty 
V. Sivakami A^nmal. 


3. (’271 14 AIR 1927 Mad 1134 (1134) : 100 Ind Cas 506, Kutty Pohker v. Ussan 
Mayan. ((’23) AIR 1923 Mad 667 (DB), Secy of State v. Radhika Prasud and 
(*18) AIR 1918 Mad 674 (DB), I^nbichi v. Achampat followed.) 

See definition of “trust” in Section 3, Trusts Act, 1882. 
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owner of the property to which the trust relates, there will be no trust Section 10 

and therefore no trust for a specific purpose.' But the subject-matter Note 9 
of a trust need not necessarily be the entire interest in any proiierfcy. 

There may be a trust even in respect of a limited interest or right in 
property. Thus, even a right of possession may be vested in trust for 
another’s benefit, (see Note 5.) But, it will be noted that even in such 
cases the trustee is the otoner of the right which is the subject-matter 
of the trust. Where the alleged trustee is not the owner of the interest 
which is said to be subject to a trust, there can be no trust. 

Illustraiions, 

1. A person who is merely in possession of property on behalf of iinother as 
his manager or agent is not a trustee for him in regard to the prop.erty.2 The 
reason is that such a manager or agent is not the owner of any interest in regard 
to which he can bo said to be a trustee. 


Section 10 — Note 9 

1 . (’40) 27 AIR 19i0 Pat 90 (91) : 186 Ind Cas 859 (DB), Ka7nirud(Jin KJian v. 
Badrunnissa Bibi. 

(’29) 16 AIR 1929 P C 77 (80) : 114 Ind Cas 665 (PC), Hariram v. Madan Gopal 
(Trust retains the actual ownership in the trustee.) 

(*22) 9 AIR 1922 P C 123 (126, 127) : 65 Ind Cas 161 : 48 Ind App 302 : 41 ]\Iad 
831 (PC), Vidya Varuthi v. Balasuami Iyer. 

See also Section 3, Trusts Act, which defines trust as an obligation annexed to 
ownership of property. 

See also Snell’s “Principles of Equity," 11th Edition, page 51, where “trust" is 
defined as a beneficial interest in or beneficial ownership of real or personal pro- 
perty unattended with the legal ownership thereof. 

See also Lewin in his treatise on the “Law of Trusts," 12fch Edition, page 11, where 
he defines a trust as a confidence reposed in some other .... annexed i;i privity 
to the estate of the land, • . . • • 

See also Saimond’s “Jurisprudence," 8th Edition, page 287. 

2. See Salmoud’s “Jurisprudence," 8th Edition, page 287. 

(’48) 35 AIR 1948 Mad 76 (78) ; 1 L R (1948) Mad 296 (BB), The Western India 
Oil Distrihuliny Co. v. Bathnasalapathy. (Things supplied to agent to be re- 
turned on termination of agency — Property in things does not vest in agent but 
remains in principal ) 

(’47) 34 AIR 1947 Sind 187 (188, 189) : I L R (1947) Kar 109 (DB), Kheinchand 
V. Girdharidas, (Person merely asked to manage and control minor’s share in 
business.) 

(’41) 28 AIR 1941 Nag 181 (185) : I L R (1942) Nag 92 ; 201 Ind Cas 220 (DB), 
Shri Mahadeoji v. Baldeo Prasad. (Property entrusted to .4 by a sj^ecific trustee 
for safe custody and management and eventual return is not property vested in 
A for a epejifio purpose.) 

(’40) 27 AIR 1940 Pat 90 (91) : 186 Ind Cas 659 iDB), Kamiruddin Khan v. 
Badrunnissa Bibi. (Persons by executing deed entrusting their property to 
another person for good management with powers tosell —Executants reserving to 
themselves ix>wer to sell or mortgage with manager’s consent —Deed held did not 
vest property in manager as trustee — Suit for rendition of accounts held governed 
by Article 89 and not by Section 10.) 

(’38) 25 AIR 1938 Cal 673 (677J : I L R (1938) 1 Gal 652 ; 181 Ind Gas 190, Kali 
Pada De v. Hari Dasi Dasi. (Where a person being unable to look after the pro- 
perties himself left the management to his nephews who continued in manage- 
ment after his death, even if it be supposed that a fiduciary relationship was 
created under the circumstances after his death, such a relationship can by no 
stretch of language be deemed a trust for a specific purpose within the meaning of 
Section 10.) 
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thf laf h an infant who is in possession of the infant’s property on 

the latter s behalf is not a trustee as he is not the owner of the property.* ^ 

3. Although the directors of a company are quasi trustees they are not 
trustees of the property of the company within the meaning of this section because 
the property of the company is not vested in such directors as otoners* 

Act Government under the provisions of Bengal 

surplus Pr^eeds of such sale, is not the liability of a trustee because the surplus 

sale pro.e^s do not vest in the Government as owner. The owner of the land 
continues to be the owner of such proceeds.® 

not h' Wards takes charge of an estate, the Government does 

not become a trustee for the rightful owners because the ownership of the estate 
IS not transferred to the Government in such cases.® 

comprised in a Hindu or Mahomedan religious endowment is 
g ne,ally vested in the deity or the institution which is regarded as a juristic 
person capable of owning property. The manager of the endowment, although ho 
may be called a trustee, is not really one in the eye of the law. Hence, a suit 
against such manager would not have fallen within the scope of this section but 
for the special provisions contained in the second paragraph of this section which 
makes such person a trustee for the purpo ses of this section. (See Note 25.) 

(’98) 1898 Pun Re No, 34, The Eajah of Far idkote v. Sardar Gurdayal Singh. 

(Section 10 does not apply to suit brought against a khazanohi to recover moneys 

said to have been misappropriated by him from money in his charge -Such money 

3S not vested in trust for any specific purpose with khazanohi.) 

The following decisions under the Act of 1859 which seem to laydown adifferent 
vieio are not correct, 

( 76} 1876 Bom P J 124 (DB), Bai Chatidan v. Dulabhra 7 n. 

^ ^ ^ (1'^'^) (DB), Shaio Qholam Nujjuff v. Toossoodd%ck, 

^ R 174 (174) : 1 Bcng L R (s N) 11 (d) (DB). Narain Dass v. 
Manatdb Chunder. 


3. (’49) 36 AIR 1949 Nag 235 (240) : ILR (1948) Nag 794 (DB), Mirabai y. 
Kau^halyahat, (Guardian appointed under the Guardians and Wards Act.) 

(’25) 12 AIR 1925 Rang 289 (289, 290) : 3 Kang 206 ; 86 Ind Gas 297 (DB), Ma 

Fhein May v. U. Po Kin. ((*94) 18 Bom 119 (DB\ Kathiaioar Trading Co. v. 
Virchand followed.) 

(’37) 24 AIR 1937 Bom 334 (334 (335, 336) : 170 I C 647 : ILR (1937) Bom 636 
(^®)> Kisdndcis Lcixvidndds y. Crodavciribai Govinddas. (Court gua^rdian is not 
express trustee — At the most he is a constructive trustee.) 

ISee also ('\b) 2 AIR 1915 All 121 (122) : 28 I 0 861 (DB), Mt. Munna Kuntoar 
V. Veyxaik Barn. (Doubted if time would run at all in favour of guardian.)] 

[But see (*15) 2 AIR 1915 Low Bur 132 (133) : 26 Ind Gas 700, Maung Yin v. 
Ma Saw Myaing. (Position of holder of certificate under Slinora Act (Bengal Act 
40 of 1858) is that of express trustee.)] 

4. ( 38) 25 AIR 1938 Mad 60 (62) : 180 Ind Gas 462 (DB), Venkatasuhramania 
Ayyar v. Sivagurunatha Chettiar. 

(’31) 18 AIR 1931 Mad 58 (59, 60) : 128 I C 477 : 54 Mad 153 (DB), Narasimha 
Atyangar v. O tficial Assignee of Madras ( (’26) AIR 1926 Mad 109 (DB), PaohaU 
yayya v. Sivakami^ distinguished.) 

(’24) 11 AIR 1924 Lah 435 (437) ; 5 Lah 27 ; 79 I C 740 (DB), DauUt Bam v, 
Bharat National Bank Ltd.., Delhi. 

( 94) 18 Bom 119 (130, 131) (DB), Kathiawar Trading Co. v. Virchand Dipchand, 
{'23) 10 AIR 1923 Lan 58 (59, 60) : 71 I C 899 (DB), The Bank of Multan Ltd. 
v. Hukam Chand. 

5. (*9l) 18 Gal 234 (240, 241) (DB), Secy, of State v. Pazal AU. (Overruled in 20 
Cal 61 (FB) on another point.) 

(*93) 20 Cal 51 (57, 60) (FB), Secy, of State v. Ouru Proshad Dhur, 

6 . (’82) 5 Mad 91 (105, 106) (FB), Viziarainarazu Virabahu v. Secy, of State. 
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7. The manager of a Hindu joint family \a not a trustee for tbe other Section 10 

members of the family as the shares of the latter are not vested in the manager as NotCS 0*10 

owner though ho is entitled to manage the whole property (See al .o Note 10.) 

8. A receiver of property appointed by a Court is not a trustee as the title to 
the property does not vest in him and his possession is on behalf of the rightful 
owner.® 

See also the undermentioned cases,® and Notes 18 and 19, 

10- Owner of property must be under obligation to hold 
it for another’s benefit. — It is of the essence of a trust that a 
person who is the ower of property must be under an obligation to 

7- (*21) 8 AIR 1921 Gal 571 (572) : 58 Ind Gas 877 (DB), Biswambhar Haider v. 

Oiribala Dasi. 

[See also (’40) 27 AIR 1940 Cal 51 (53) : ILR (1940) 1 Cal 183 : 18G Ind Caa 54G 
(DB), Benoy Krishna v. Atul Krishna, (Suit for accounts agaiiist karta of 
Dayabhaga joint family by a junior oosharer -S. 10 is not applicable.)] 

8. (’4*2) 29 AIR 1942 Cal 483 (435) : ILR (1942) 1 Cal 577 ; 202 Ind Gas 339 (DB), 

Ram Chandra v. Baidynaih, 

(’26) 13 AIR 1926 Cal 385 (392, 393) : 52 Gal 914 : 90 I 0 851 (DB), Eastern 
Mortgage d Agency Co, v. Muhammad Fazliil Karim. 

[See also (’36) 23 AIR 1936 Mad 170 (170, 171) : IGl I C 843, Sitaramasicamy 
V. Mahalakshamamma. (Recaiver appointed by private arrangement between 
parties to litigation.)] 

9. (’45) 32 AIR 1945 Sind 57 (68, 69) : ILR (1945) Kar 40 (DB). Shamdas v. 

Gurmuhhsing. (Suit for declaration that certain properties were public, religious 
or charitable trust— Defendant found to have entered into possession as trespas- 
ser -Suit held governed by Art. 120 — Neither S. 10 nor S. 23 held applicable.) 

(’44) 31 AIR 1944 Oudh 139 (146) ; 19 Luck 515 : 216 Ind Gas 276 (DB). Ata 
Husain v. Husain AH. (Suit for declaration against defendants as rival benefi- 
ciaries and not as trustees — S. 10 does not apply — Art. 120 applies.) 

(’39) 26 AIR 1939 Bom 126 (128) : ILR (1939) Bom 154 : 181 I C 375 (DB), 

Malojirao v. Keshav. (AJahat gumastas appointed for the purpose of collecting 
fees and emoluments and paying those over to the plaintiff, Deshmukh of the 
villages, are not trustees for specific purpose as the money collected does not vest 
in them.) 

(’39) 26 AIR 1939 Mad 722 (723) : 189 I C 316 (DB), Chandra Kesavahi v. Peru, 
mal Chettiar. (Vendor leaving a portion of purchase money in the hands of vendee 
for the purpose of paying the same to his minor son after he attains majority — 

There is no trust as the money does not vest in the vendee.) 

(’38) 25 AIR 1938 Mad 295 (297, 298), Seshagiri Puio v, Venkataramayya Appa 
Rao Bahadur. (The statutory right conferred on zamindar by S. 34, cl. (6) of the 
Madras Regulation (28 of 1802) to manage the property of the defaulting tenant 
until the amount due is discharged does not create the relationship of a trustee 
and cestui que trust between them as there is no transfer of the tenure and no 
right of disposal over the land.) 

(*25) 12 AIR 1925 Pat 68 (89) ; 93 I 0 454(FB), Harihar Prasad v. Kesho Prasad, 

(’ll) 9 I C 391 (393) : 38 I A 23 : 33 All 125 ; 14 Oudh Gas 95 (PG), Muhammad 
Bakar v Muhammad Bdkar AH Khan. (Land claimed by Xas malik -Y claim- 
ing to be entitled to possession till Qortain dues of his were paid — Laud settled 
with Y in accordance with possession and X directed to redeem by paying the 
dues — T held was not a trustee.) 

(*37) 24 AIR 1937 Bom 433 (441) ; 171 Ind Gas 844 (DB), Vithalrao v. Baswant 
Bisto. (Mere assumption of management by Sovereign power on default of watan- 
. dar to pay fixed judi is not tantamount to vesting in trust for specific purpose.) 

( 37) 24 AIR 1937 Mad 787 (787) ; 177 Ind Gas 163, Secy, of State v. Lokanatha* 

(Magistrate appointing some one to cultivate land attached under S. 146, Or, P. G., 
and to deposit sale proceeds of the crops in treasury —Government though not 
trustee is stake-holder.) 
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Section 10 
Notes 10-11 


hold such property for the benefit of another. Thus, it has been held 

that the mere fact that a Hindu husband dies desiring his widow to 

adopt a son, does not impose any obligation on the widow to hold her 

husband s estate for the benefit of the son to be adopted by her,^ 

Similarly, it has been held that merely because a property is purchased 

in the name of a Hindu idol from funds belonging to the purchaser, 

he is not under an obligation to hold the property for the benefit of 
the idol.'^ 

Where A transfers his estate to B in trust for himself (i. e., a) 

for the purpose of discharging his debts, B is a trustee only for A and 

not for A’s creditors, and is under no obligation to hold the estate for 
their benefit.® 

11. Obligation must arise out of confidence. — A trust 

denotes an obligation based on confidence. Hence, an obligation based 
on contract^ cannot give rise to a trust. 

Illustrations. 

1. A contract for the sale of immovable property creates an obligation 
annexed to the ownership of property. l* But such obligation being based on 
contract and not confidence, does not give rise to a trust.2 

2. A enters into a contract with B for the payment of a certain sum of 
money to G, This does not give rise to a trust in favour of C. Thus, where A 
mortgages or sells his immovable property to B and a part of the consideration is 
left with B under a contract that the latter should pay^it to A*s creditors, no 
trust is created and the latter cannot sue B for the amount as there is no privity 
of contract between B and them.* 

3. The liability of a Muhammadan husband to pay dower to his wife is 
based on contract and consequently the husband is not a trustee for such dower.^ 

4. The relationship between a debtor and creditor is based on contract and 
hence the debtor is not a trustee for the creditor.® 


Section 10 — Note 10 

1. (’69) 2 Beng L R (A C) 313 (314) (DB), Gohinda Chandra v. Anayid Mohan. 

2. (’69) 11 Suth W R 13 (14) : 2 Beng L R (A C) 155 (DB), Brojo Stindari Dehia 
v. Bani Luchmee Koonwaree. 

3 . (’98) 25 Cal 642 (647, 648) : 2 Cal W N 469, William Robert Fink v, Maharaj 
Bahadur Singh. 

See also Note 22. 

Section 10 — Note 11 

1 . (1880) 29 W R (Eng.) 269 (273) : L R 5 Q B D 518 : 50 L J Q B 90 : 44 L T 
454 : 45 J P 420, Wilson v. Lord Bury. 

la. See Section 40, Transfer of Property Act. 

2. (’76) 2 Cal 323 (326) (DB), Ahmed Muhamedv. Adjein Dooply. (Sale of shares.) 

3 . (’39) 26 AIR 1939 Mad 722 (723) ; 189 Ind Gas 316 (DB), Chandra Kesavalu 
v. Perumal Chettiar. (Vendor leaving a portion of purchase money with the 
vendee for the purpose of paying it to his*)pinor son after attaining majority — 
Vendor undertaking to pay interest on same^H^f^d that there was no trust and 
the transaction was in the nature of a loan.) 

(*19) 6 AIR 1919 Pat 344 (345) : 51 Ind Cas 320, Muklii Singh v. Kishun Singh. 
(’ll) 9 Ind Cas 988 (989) (Oal), Deb Narain Dutt v. Bam Sadhan Mandal, 

4. (’69) 11 Suth W R 212 (214) : 2 Beng Ij R (A C) 306 (DB), Meet Meher Ali v. 
Mt. Amanee, 

5. (1880) L B 5 Q B D 618 (530, 631) : 29 W R (Eng.) 269 (273) : 50 L J Q B 90 : 
44 L T 454 : 46 J P 420, WUson v. Lord Bury. (The plaintiffs hod deposited a 
certain sum with the company of which the defendants were the directors.) 
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5. A banker is ordinarily not a trustee for bis customer in roepect of tho 
latter’s moneys in the bands of the banker, tho reason being inter alia that the 
relationship between the parties is based on contract and not confidon-je.® (See 
Note 18.) 

6. An agent is not a trustee for his principal in resi>eet of tlie latter’s 
moneys that may come into his hands, the resason being that the agent’s obliga- 
tions to his principal are based on contract and not confidenco7 

7. A company does not hold the dividends declared on shares in trust for 
the share-holders. The right of the share-holders to rOvX^ver such shares is based 
on coiitractJ^ 

Every trust implies an obligation based on confidonco. Such 
confidence may be actually reposed by one party in another and 
accepted by him or it may be raised by implication of lawf In tlie 
former case, the trust would be one arising by act of parties or a 
trust for a specific purpose within the meaning of this section. In the 
latter case, tho trust will be one arising by operation of laxo and will 
be outside the purview of this section. See Note 7. 

It may also be noted that every obligation in respect of property 
which is based on confidence and not on contract need not give rise 
to a trust. Thus, in the undermentioned case,® where the defendant 
was appointed by private arrangement between the parties to a suit 
to collect the income of the suit property to be handed over to tlie 
successful party in the end, it was held in the circumstances of the 
case that there was no contract of agency and that the defendant was 
only in the position of a receiver or administrator. At the same time 
it was held that there was no properly constituted trust so as to 
attract the operation of this section. 

12. Trust must be one created by act of parties. — See Note 7. 

(’25) 12 AIR 1925 Nag 115 (116, 117) : 81 Ind Gas 505 (DB), Bhaiyalal v. llai 
Beharilal. 

( 14) 1 AIR 1914 Mad 171 (173, 174) : 22 Ind Gas 936 (DB), Bajammal v, 
Tjakshynatntnal. (A mere deposit of moveables or money by .4 witb B would not 
make B the trustee of A on an express trust.) 

[See (’05) 32 Gal 799 (313) : 9 Gal \V N 443, Chandra Kally Deby v. Edtnuttd~ 

pelly Chapman* (Officers charged with payment of Government debts are not 
trustee.)] 

6. (’46) 33 AIR 1946 Mad 519 (528) : ILR (1946) Mad 429 (DB), Official Receiver 
V. Kulandaivelan. 

(1880) 29 W R (Eng) 269 (273) : L R 5 Q B D 518 ; 50 L J Q B 90 ; 44 L T 
454 : 45 J P 420, Wilson v. Lord Bury. 

7. (’39) 26 AIR, 1933 Bom 126 (128) : ILR (1939) Bom 154 : 181 Ind Gas 375 
(DB), Malojirao v, Keshav. (Plaintiff, Deshmukh of villages entitled to fees and 
emoluments from revenues thereof — Defendants who were ajahat gumastas 
appointed by Peshwas, making collections for plaintiff - Collections made not 
paid to plaintiff since 1922 Plaintiff suing to recover collection Held that 

8. 10 did not apply as defendants were to be regarded as agents of plaintiff and 
no fiduciary relation existed between them.) 

(’25) 12 AIR 1925 Nag 115 (116, 117) : 81 Ind Gas 505 (DB), Bhaiyalal v. Rai 
Beharilal. 

7a. (24) 11 air 1924 Mad 721 (722) : 79 I G 947, Qurunatha Rama Seshayya 
V. Sri Tripurasurdari Cotton Press^ Bezwada. 

8. Lewin’s “Law of Trusts,” 12th Edition, page 12. 

9. (’36) 23 AIR 1936 Mad 170 (170, 171) : 161 Ind Gas 843, Sitaramaswami v. 
MahalaTcshmamma. 


Section 10 
Notes 11-12 
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Section 10 
Note 13 


13. Instances of trust for specific purpose. — The following 

are some instances of a trust for a specific purpose as explained in 

Note 7 above : 

(1) On the occasion of a betrothal, the bridegroom's father made over 
a sum of money to the keeping of the bride's father as a fund 
constituting her palla or dowry in accordance with the usual 
practice of the caste. It was held that a trust was created for a 
specific purpose, viz., for the provision of the customary dowry of 
the betrothed girl.^ 

(2) Where a Hindu widow who was the natural guardian of her minor 
sons handed over a sum of money to her brother for the benefit 
and education of her sons, it was held that she constituted the 
brother a trustee for a specific purpose.^ 

(3) One of the terms of a family arrangement was that a certain sum 
should be set apart from the family funds for the payment of the 
debts of a certain member, v. It was also arranged that a sum of 
money should be placed with D who should discharge the debts 
and pay the balance to V, A hundi was given to D under the above 
arrangement and the hundi was cashed by him. It was held that 
D was constituted a trustee of the money for the specific purpose 
of paying the debts of v and the balance to v himself.® 

( 4 ) Where a father executed a settlement deed by which he gave certain 
properties to his son and directed him to pay a certain amount to 
the settlor’s daughters, it was held that there was a specific trust 
in favour of the daughters.^ 

( 5 ) A hands over certain sums of money to B in order that the latter 
should carry on a money-lending business in his own name, but 
for the benefit of A. This constitutes a trust for a specific purpose.® 

(6) Where a person, in anticipation of his death, handed over his 
property to the defendant and directed him to pay certain specified 
debts out of such property and to apply the surplus for the support 
of his family, it was held that a specific trust was created for the 
benefit of the creditors whose debts were specified.® 

( 7 ) On the dissolution of a partnership between Jj and B, it was 
arranged that the 3 /l 6 ths of the said L in the three anna share of 

Section 10 — Note 13 

1. (’08) 32 Bom 394 (399, 400) ; 10 Bom L R 540 (DB), Bhurabhai Jamnodas v. 

Bai Buxmani. (The expression “trust for a specific purpose” was used like 

“express trust.”) 

2. (’28) 15 AIR 1928 Bom 58 (58) : 52 Bom 184 : 107 I. C. 705 (DB), Chintainan 

V. Khanderao. ((’08) 32 Bom 394, Bhurabhai v. Buxmani. relied on.) 

3. (’36) 23 AIR 1936 Mad 876 (877) : 109 Ind Gas 362 (DB), Vairavan Chetty v. 

Cliettichi Achi. 

4. (’34) 21 AIR 1934 Mad 273 (273) : 148 Ind Gas 685. Nachimuthu Ammal v. 

MtUhusamy. ((’14) AIR 1914 Mad 95 : 38 Mad 788, Sundararaja v, Lakshmi- 

ammal, relied on.) ^ , . 

5 (’26) 13 AIR 1926 Mad 109 (110, 112) : 91 Ind Gas 671 (DB). Pachaiyappa 

Chetty V. Sivakanti Ammal. ((’22) AIR 1922 Mad 57 : 45 Mad 415 (DB), Krishnan 

T. Lakshimi, distinguished.) 

6 . (’90) 17 Cal 620 v628, 629) (DB), Suddasook Kootary v. Bam Chunaer. 
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the commisaion earned in the H mill should be continued and that 
the said R should receive the said three anna share of the commis- 
sion as aforesaid and on receipt thereof hold 3/l6ths for h.” It was 
held that this created a trust for a specific purpose/ 

(8) In the undermentioned case,® the East India Company on taking 
over the properties of a Native Kaj entered into an agreement 
with the creditors of the Raj whereby the Company agreed to pay 
their debts and to set apart a sufficient portion of the revenues of 
the place for the payment of the debts. It was held that in the 
circumstances of the case, the above arrangement created a trust 
for a specific purpose. 


See also the undermentioned cases.® 

7. ( Of) 31 Bom 418 (426, 427) : 9 Bom L R 287, Narrondas Hamji v. Na 7 'rond(i$ 
Ramji, ((1893) 2 Q B 390, Soar v, Ashwell, followed.) 

8. (’23) 10 AIR 1923 Mad 667 (670) : 46 Mad 259 : 74 lad Gas 735 (DB), Secy, of 
State V. Radhika Prasad, 

9. (’40) 27 AIR 1940 P C 45 (46) : ILR (1910) 1 Cal 415 : I L R (1940) Kar (PG) 
109 : 67 Ind App 129 : 187 Ind Gas 108 (PC), Gadadhar Mullick v. Official 
Trustee of Bengal. (5, a testator by his will appointed his son R and two other 
persons A and B to be executors and trustees of his will and bequeathed all the 
properties after providing for the maintenance of his widow— One moiety of the 
property was to be in trust for his son R upon his attaining 21 years of age and 
the other moiety in trust for the male issues of R -In case R died without male 
issues the moiety was to go to a certain trust fund — In case R died issueless 
before attaining 21 years of age his moiety was also to go to the trust iund - Held, 
that there was a trust for specific purpose.) 

( 38) 25 AIR 1938 Cal 336 (337) : I L R (1938) 2 Cal 81 : 176 I. C. 681, Kalipada 
Bhattacharjee v. Kali Kuinar Pal. (Money entrusted for the specific purpose of 
investment.) 

(’15) 2 AIR 1915 Bom 282 (283, 284) : 39 Bom 572 : 31 Ind Cas 277, Secretary of 

State V. Bapuji. (Money due from Satara Government to plaintiff Satara 

Government taken over by British Government — Amount credited in favour of 
plaintiff in Government account books — Held, from this and other facts that 
there was a trust for a specific purpose in plaintiff’s favour.) 

(’23) 10 AIR 1923 Nag 90 (91), Namdeo v. Keshee. (Village pasture lands enjoyed 
by the khatedars as trustees for the villagers.) 

(’27) 14 AIR 1927 Mad 1134 (1134) : 100 Ind Cas 506, Kutli Pokkar v. Ussan 
Mayan. (A partition took place between members of a family; one of the parties 
receiving property of a higher value in consideration of his undertaking to pay a 
certain sum of money to a widow and daughter in the family and the document 
further providing that in case he failed to do so, he and the properties allotted 
to his share should be liable for the amount— In a suit to enforce the obligation, 
held that a charge was created and inasmuch as the obligation annexed to specific 
property arose out of a confidence reposed in and accepted by the owner, the 
person who undertook the obligation was a trustee and the party to whom the 
payment was due was a cestui gue trust.) 

(’20) 7 AIR 1920 P 0 203 (209) (PC), Soniasu^idaram Chetty v. Artinachallam 
Chetty. (Held on construction of document that it created trust for specific pur- 
pose.) 

(’24) 11 AIR 1924 All 884 (886, 887) : 47 All 17 : 84 Ind Cas 631 (DB), Behari 
Lai V, Shiv Narain. (A providing by will that half the property should go to B 
and the other half should be in the custody and management of B or other per- 
sons who got the property from B but that the income arising from such half of 
the property should be devoted to certain religious objects— that the per- 
sons who got the property as heirs of B after B’s death, were express trustees.) 

S.Lim.25« 


Section 10 
Note 13 
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Section 10 
Note 14 


14. Mortgagee in possession after the mortgage has been 
discharged is not a trustee. — Section 2 cl. (il) expressly excludes 
from the definition of “trustee” a mortgagee in possession after the 
mortgage has been discharged. Hence, this section will not apply to 
a suit against such mortgagee. Even if such mortgagee bad not been 
excluded from the definition of trustee by B. 2 cl. (ll), he would only 
be a constructive trustee and not an express trustee or a trustee for a 
specific purpose^ and therefore this section would not have applied to 
him. 

Although in the Act of 1859 there was no definition corresponding 
to S. 2 cl. (ll) and although s. 2 of the Act only used the word “trustee/^ 
it was held under that section that a mortgagee in possession after the 
mortgage had been discharged was not a “trustee” within the meaning 
of the section.^ 

See also Article 105, 


(’74) 21 Suth W R 415 (416) (UB), Syed Shah Alleh Ahmed v. Mt. Bihbee Nusee- 
hun. (Property vested in a person, partly for charitable purposes and partly for 
the benefit of others.) 

(’24) 11 AIR 1924 Mad 920 (920) ; 85 Ind Gas 508, Muhammad Mathir Rowthan 
V, Kasa Ftowthan. (Acknowledgment of trust for specific purpose.) 

(*70) 7 Bom H C R A C 149 (152) (DB), Vithal Visioanath Prahhu v. Rama- 
Chandra Sadashiv Kirhire, (Immovable property made over to defendant to sell 
and pay to plaintiff.) 

(’77) 1877 Bom P J 195, Barihar v, Shidheshvar. (Partition decree— One member 
of the family becoming trustee of shares of the other members of the proceeds of 
property in his possession not actually divided by metes and bounds.) 

(1900) 2 Bom L R 418 (419) (DB), Girdhariji v. Shamabettu (Disposition which 
vests the possession of house in S for a specific purpose, namely, -to realise the 
rents and after deducting outlays and expenses to keep half of the balance herself 
and pay the other half over to N for the purpose of performing services to the 
deity.) 

(’91) 14 Mad 61 (63) (DB), Sethu v. Krishna. (Property given by maternal grand- 
father to plaintiff’s father in trust for plaintiff.) 

(’88) 11 ^lad 274 (277, 278) (DB), Sethu v. Subramanya. (A dharmakarta of a 
pagoda is a trustee.) 

(’05) 2 All Xj Jour 247 (251, 252): 1905 All W N 89 (DB), Mitra Lai Sahi v. Bajib 
Lochan Sahai* (Property made over to A in trust to be restored on demand to 
the cestiii gue trust.) 

(’69) 12 Suth W R 319 (319, 320) : 3 Beng L E (AC) 409 (DB), Rakhal Das Madak 
v. Madhusudan Madak. (Do.) 

(’18) 5 AIR 1918 Lah 351 (352) : 45 Ind Gas 325 : 1918 Pun Re No. 66, Mt. Seoti 
v. Bhagirath. (When land is assigned for a fixed term, a suit for its recovery on 
expiry of the term is governed by S. 10.) 

(’10) 6 Ind Gas 781 (781) (DB) (Mad), M. D. Tirumalai v. Rama Subbier. (Suit 
by Kattalai manager for recovery of share of tasdik amount from temple trustee 
who received it from Government in trust for Kattalai.) 

(’27) 14 AIR 1927 Bom 398 (398, 399) : 103 I. G. 418 (DB), Mahomedsa Khadirsa 
V. Khadersa, (Trust to manage devasthanam lands and pay surplus to others.) 

Section 10 — Note 14 

1 . See Notes under S. 2 clause 11. 

[See also (*19) 6 AIR 1919 Cal 309 (311) : 62 Ind Gas 902 (DB), Kshetra Rath v* 

Durgapada Mandate ^ 

2. (*68) 9 Suth W R 187 (189) : Beng L R Sup Vol 901 (F B), Baboo Loll Doss v- 

J amal AH, 

See also Section 2 (11) Note 3. 
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15. Benamidar is not trustee. — Section 2 cl. (ii) expressly 
excludes a benamidar from the definition of “trustee.’' Hence, a 
benamidar is not a trustee for a specific purpose within the meaning 
of this section.^ Even in the absence of the provision excluding a 
benamidar from the definition of “trustee,” he would only be a 
coiistTuctivc trustee and not a trustee for a specific purpose^ and hence 
this section would not have applied to him. 

Although the Act of 1859 did not contain any definition corres- 
ponding to S. 2 cl. (ll), and S. 2 of the Act only used the word “trustee,” 
it was held that the section did not apply to a “benamidar.”^ 


16- Executor or administrator not specific trustee It is 

well settled that the executor of a will is not as such a trustee for 
a specific purpose within the meaning of this section.^ The reason 
is that although an executor is in law the owner of the deceased 
testator s properties and holds such properties for the benefit of 
others such as creditors of the deceased and legatees, the position and 
obligations of the executor arise by operation of latv and not by act 
of parties. Thus, although a testator may appoint a certain person 

Section 10 — Note 15 

1. (*50) I L R (1950) Nag 877 (889) (DB), Lala Kisan Lai v. Sheo ShauJ.ar 

(*41) 28 AIK 1941 jNlad 767 (768) : 200 Ind Gas 249 (DB), Devarajulu Naidu v. 
J ayaldkshmi Avimal, 

(’22) 9 AIR 1922 Mad 57 (59):45 Iklad 415; GO Ind Cas 858 (DB), Krishnan Falter 
V. Lakshmi, 

2 . See Note 3 under S, 2 clause 11. 

3 . (’69) 11 Suth W R 72 (76) ; 2 Beng L R (AC) 284 (DB), Uma Sunduree Dossee 
V. Dwarka Nath Roy, 

Section 10 — Note 16 

1 . (’44) 31 AIK 1944 Nag 377 (379, 380) ; I L R (1944) Nag 817 (DB), Satya- 

bhamabai Gore v. Mjirlidhar Pathak, (For an executor to be considered as holding 

property in trust for a specific purpose an express trust must be created by the 
will itself.) 

(’38) 25 AIR 1938 Pat 600 (602) : 17 Pat 350 ; 181 I. C. 283 (DB), Ilemanoini 
Devi V. Krishna Banerjee, 

(’27) 14 AIK 1927 Bom 424 (425) 

Damodhardas Chunilal. 

( 10) 8 Ind Cas 189 (190) (Bom), Gajanan Vinayak v Wanian Sham Rao. 

^ Prayag Kumari Devi v. Shiva 

Prosad Singh. (Executor is constructive trustee.) 

^ (3^1) (DB) (Cal), Baroda Prosad v. Gajendra Nath. 

it ^ ^ Greenchunder Ghosh 

v.il/aa/rHi;ar6ai, distinguished.) 

( 75) 14 Beng L R 21 (45, 46) (DBJ, Gopal Narain v, Muddomutty Guptee. 

('29) 16 AIR 1929 Lah 753 (757) : 122 I. C. 467:11 Lah 325 (DB), H. P. Robson v. 

-Pwnjab. {A fortiori executor de son tort is not specific 

JmoI ^ (1188) : 27 Ind Cas 849, Raynanathan v. Ragammal, 

pqfil (Mad), Nagarathnammal v. Namasivaya Mtidali. 

>?Q ! n . ^ 612. Shirinbai v. Naioroji, 

' ^ • 3 Ual L R 315 (DB), Kherodenioney Dossee v. Doorqa- 

2 Gal L R 112, Kherodemony v. Doorgamony.) 

See also Snell's “Principles of Equity”. 11th Edition, page 152. 

Eewin s Law of Trusts”. 12tli Edition, page 1126, 


103 Ind Cas 225, JamnaJas Govcvdhandas v. 


Section 10 
Notes 15-16 
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Section 10 
Note 16 


as executor, the properties of the testator vest in the executor hy 
operation of law and not by the act of the testator.^ Similarly, the 
obligations of the executor in favour of legatees and creditors of the 
testator arise by force of law and not by the act of the testator.® 


But, where a testator appoints a person as executor and also 
bequeaths to him certain properties, directing him at the same time 
to pay out of such properties certain specified legacies or debts, the 
executor will be a trustee for a specific purpose.^ So also where an 


executor under a will is expressly called a trustee and is entrusted 

with the testator s property for certain definite purposes he will be a 
trustee for a specific purpose.^® 


Where a debtor of the testator becomes the executor under his 
will, the executor will be a constructive trustee in regard to such debts 
for the persons interested in the debt.® Hence, he will not be a trustee 
for a specific purpose in regard to such debt. 

2. See Succession Act (1925), Section 211, 

3. See Succession Act (1925), Sections 325 and 328. 

4. (’40) 27 AIR 1940 P C 45 (46) : I L R (1940) 1 Cal 415 ; ILR (1940) Kar (PC) 
109 : 67 Ind App 129 ; 187 Ind Cas 108 (PC). Gadadhur Mullick v. Official 
Trustee of Bengal. (S, a testator by liis will appointed liis son B and two other 
persons ^ and B to be executors and trustees oi his will and bequeathed all the . 
properties after providing for the maintenance of his widow. One moiety of the 
property was to be in trust for his son R upon his attaining 21 years of age and 
the other moiety in trust for male issues of R, but in case K died without any 
issue the moiety was to go to the trust fund known as Rupchand Dhar Trust 
estate— that R was a trustee for specific purpose.) 

(’81) 7 Cal 772 (775, 776) : 9 Cal L R 327 (DB), Ayiurid M^oye Oabi v, Grish 
Clmnder Myti. (Scott v. Jones, 4 C & F 382 and Williamsori v. Naylor, 3 Y & 
C; Ex., 208, followed.) 

(’03) 30 Cal 369 (384, 386) :7 Cal W N 358 (DB), R^is/arini Dassee v, Nundo Lai. 
(Affirmed on appeal in (’05) 33 Cal 180 : 32 Ind App 193 (PC), Behati y. Ni$~ 
tarini ) 

(’05) 29 Bom 267 (280, 281, 282) : 7 Bom L R 45, Moosabhoy v. Yahubbliai. (Will 
validating and confirming prior trust deed —Executor not appointed trustee but 
directed to carry out the provisions of the trust deed — Held he was express 
trustee.) 

(’76) 2 Cal 45 (56), Treepoorasoondery Dossee v. Dahendta Nath Tagore. 

(*10) 9 Ind Cas 951 (953) (Bom) (DB), Jehangir Dadabhai v. Kaikhusru Kavasha. 
ZSee (*01) 25 Bom 429 (432) : 3 Bom L R 45 (DB), Ramdhan v. SXanibhai.^ 

{_See also (’38)25 AIR 1938 Mad 60 (64) : 180 Ind Cas 462 (DB), Veyikatasubra" 
mania Ayyar v. Sivagurunatha Chettiar. (Where persons named as executors 
in a will were not merely executors but were charged withtheduty of managing 
the property and pay one- third of the income to charity and two-third of the 
income to the charity after a certain event, it was held that the executors were 
trustees.)] 

4a. (*42) 29 AIR 1942 Sind 145 (150) : ILR (1942) Kar 392 : 208 Ind Cas 230, 
Gopaldas v. He^nandas. 

5. (’09) 4 Ind Cas 283 (285) (Bom), Damodar v. Dayal Motoji. 

Bee Section 87, Trusts Act. 

The vieto expressed in the follotoing cases that there is a trust for a specific 
purpose is not correct. 

(*08) 10 Bom L R 346 (351), Yakub Ibrahim Sayani v. Bai Rahimatbai. 

(’09) 4 Ind Cas 462 (464, 465) (Cal), Basir Ali y, Hafiz Nazir AH. 
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A person to whom letters of administration to the estate of a Section 10 
deceased person have been granted is not a trustee for a specific Notes 16-17 

purpose, although the estate vests in him under the law for the benefit 
of others.® The reason is that the rights and obligations of such a 
person arise by operation of law and not by act of parties. 

See also Article 123 Note 8. 

17. Trustee de son tort, whether specific trustee A 

person who by mistake or otherwise assumes the character of a trustee 
when it really does not belong to him is a trustee de son tort} Thus, 
where A transfers certain property to B in trust for c, and D, a stranger, 
dispossesses B and begins to hold the property with the professed object 
of doing so for the benefit of c, D becomes a trustee de son tort and is 
subject under the law to all the liabilities to which the trustee is liable. 

But, a trustee de son tort is not a trustee for a specific purpose within 
the meaning of this section. The reason is that his obligation to hold 
the property for the benefit of the cestui que trust does not arise out 
of the intention of the author of the trust but as a matter of law. 

Hence, this section cannot apply to a suit against a trustee de son tort. 

But, there is a conflict of decisions on the point. The Allahabad^ and 
Bombay^ High Courts and the Chief Court of Oudh'^® and the Madras 
High Court in the undermentioned case®^ hold that the section does not 

6. (’17) i AIR 1917 Pat 74 (76) :2 Pat L Jour 642:40 I. C. 860 (DB), Janardhan 
Prosad v. Mt. Janhibati Tliakuraxn. 

(’10) 5 Ind Gas 832 (833) (Alad), N agaratlinammal v. Namasivaya Mtidali, 

(’29) 16 AIR 1929 Lah 753 (757);122 Ind Gas 467:11 Lah 325 (DB), H.P, Ilohson 

V. Administrator General of Punjab. (Suit by administrator against executor de 
son torL) 

See also cases in foot-note (1) above. 

Section 10 — Note 17 

1. Person by mistake or otherwise assuming the character of trustee when it really 
does not belong to him and so becoming a trustee de son toft, may be called to 
account by the cestui que trust for the moneys he received under colour of trust: 

Lewin’s “Law of Trusts,” 12th Edition, page 231, 

2. (’41) 28 AIR 1941 All 1 (8):ILR (1940) All 815 : 193 I. C. G97 (DB), Dharam 

Narain v Suraj Narain, (Suit for account against trustee de son tort Article 

120 applies.) 

(’24) 11 AIR 1924 All 884 (887) : 47 All 17 : 84 Ind Gas 631 (DB), Behari Lai v. 

Shiva Narain, 

3. (’25) 12 AIR 1925 Bom 148 (150) : 88 Ind Gas 975 (DB), Girjabai Shivdeorao 
V. Narayanrao Ganpatrao. 

[But see (’05) 29 Bom 267 (280, 283) : 7 Bom L R 45, Moosahhoy v. YaJcubbhai 
(Soor V. Ashwell (1893) 2 Q B 390 followed.)] 

3a. (’37) 24 AIR 1937 Oudh 373 (377) : 13 Luck 344 : 168 Ind Gas 593 (DB), 

Chandriha Bahhsh Singh v. Bhola Singh, ((’20) AIR 1920 Gal 558 (DB), Dhanpat 
V. Mohesh, distinguished.) 

21 

(DB), Hussain AH v, Baquir AH, (Part of estate of deceased Muhammadan sold 

by one of heirs and proceeds handed over to third party for distribution among 

heirs Suit by unpaid heir^ for his share of proceeds * S. 10 does not apply 

as no trust is created by vendor heir’s handing over of proceeds to third 
person.) 
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Section 10 
Notes .1 7-18 


apply to such a suit, while the contrary view is held by the Calcutta^ 
and Madras High Court in the undermentioned cases.® It is submitted 
that the latter view is not correct.® 

18. Deposit of money, — A deposit of money by A with B under 
which B is constituted the owner of the money and is entitled to use 
it for his own puri:)0se3, subject only to the liability of returning an 
equivalent sum to the depositor, does not amount to a trust, as there 
is no obligation to use the money for the depositor’s benefit.^ The 
relationship of a banker and customer is ordinarily of the above kind 
and hence, a banker is not a trustee for the customer in regard to the 
customer’s money in his hands.^ (See Note 11.) 

4. (’38) 25 AIR 1938 Gal 673 (677) :ILR (1938) 1 Cal 652:181 I. C. 190. Kalipada 
De V. Hari Dasi Dasi, (The existence of a trust must be first established before 
the section can be applied to trustees de son tort,) 

(’20) 7 AIR 1920 Cal 558 (560) : 57 Ind Gas 805 (DB), Dhanpat Singh v. Mohesh 
Nath Tewari. 

(’24) 11 AIR 1924 Cal 160 (163) : 74 lud Gas 373 (DB), Peary Mohan Mookerjee 
V. Manohar Mooh'erjec. (Obiter.) 

ISee (’25) 12 AIR 1925 Cal 1244 (1245) : 89 I. 0. 133 (DB), Ananfa Dew Adhilcar 
Goswami V. Joydeb, (Setting up a new idol in place of old, on old trust pro- 
perty, does not constitute a person a trustee de son tort and S. 10 does not 
apply.)] 

5. (’16) 3 AIR 1916 Mad 57 (63) : 28 Ind Gas 290 : 38 Mad 260 (DB), Kaliba 
Mavnlvija v. Sa?'an Bivi Saila. (Per Sadasiva Iyer, J ) 

(’13) 21 Ind Gas 421 (423) (DBj(Mad) Snhramaniya lyar v. Subha Nay'itdu. (Suit 
on behalf of devasthanam which was properly represented by the legal trustee 
against a former trustee, whether the latter’s right to the office was legally valid 
or otherwise, the section applies and defendant cannot rely on bar of limitation.) 

6. See Illustration (b) to S. 91, Trusts Act, which shows that the Act treats such 
a case as not a case of trust at all. 

Section 10 — Note 18 

1. (’14) 1 AIR 1914 Mad 171 (173, 174) : 22 Ind Gas 936 (DB), Bajammal v. 
hahshmammal. 

(’19) 6 AIR I9l9 Lah 322 (323) : 47 Ind Gas 592 : 1919 Pun Re No. 4, Dalipa v. 
Labhu Bam. 

(’32) 19 AIR 1932 Mad 685 (686) : 139 Ind Gas 164 (DB), Subbiah Chetty v. 
Viialahshi Achi. 

a?so (*48) 35 AIR 1948 Cal 207 (208), Taralc Nath v. Bajani Kania. (A 
depositing money with B — Agreement that amount would carry interest and 
to the amount of interest B would add certain amount making aggregate of 
Rs. 250 which was to be spent in performance of Durga Puja — Amount to be 
divided between parties if B was unable to perform puja - Successor of A suing 
successor of B for his share on basis of agreement — S. 10 held inapplicable 
— Art 115 applied.)] 

See also Notes under Article 60, 

2. (’46) 33 AIR 1946 Mad 519 (528) :ILR (1946) Mad 429 (DB), Off icial Receiver 
V. Kulandivelan. 

(’14) 1 AIR 1914 ]Mad 171 (173, 174) : 22 Ind Gas 936 (DB), Bajammal v. 
Tjokshmammal. 

(*09) 1 Ind Gas 712 (714) : 32 Mad 68 (DB). Official Assignee of Madras r, 

G. Smith. 

(’89) 16 Cal 25 (31) (DB), Ishur Chunder Bhaduri^, Jibun Kmari BibiZ 
(1880) 29 W R (Eng.) 269 (273) : 45 J P 420 ;50IjJ QB90:LR5QBD 518, 
iri?so;t V. Ziord Bury* 
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Where money is deixjsited with a solicitor or other person already Section 10 
standing in a fiduciary relationship to the depositor and it is intended Notes 18—20 
to vest the ownership in the depositary, the parties may be i)resiimGd 
to intend that the depositary should hold the money for the benefit of 
the deix>8itor and hence, a trust for si)ecific par[>osG may arise in 
such coses.^ 

A deixjsit of money with another as security for some puri)OSG 
does not make the depositary the otcner of the money and hence, he 
is not a trustee for the depositor.^ 

Where money was left with the defendant for being paid to a 
third person, it was held that the money did not ve.fit in the defendant 
and, therefore, he was not a trustee.® 

19. Deposit of specific moveable property. — Where 
moveable property is deposited by one person with another for a 
specific purpose on the understanding that it must be returned to the 
depositor in specie, the depositary is not thereby constituted a trustee 
for a specific xnirpose. The reason is that the dej^ositary is not made 
the owner of the property deposited.^ Moreover, the obligation of the 
depositary is based on contract and not on confidence, (sec Note ii.) 

20. ‘Xegal representative,” meaning of. — The expression 
legal representative” in this section refers to the person who succeeds 

to the private estate of a deceased trustee and not to a x^^^i’son who 
succeeds to his office as trustee. 

lllufifraiio'tu 

^ is a trustee of two trusts, A' and T. A dies, and upon his death, B is 
apjxjiuted trustee of trust X and not of trust 5’. Ii is not the legal representative 
of A within the meaning of this section. If i?, notwithstanding the fact that he is 
not trustee with reference to trust T, gets into ixjssession of the properties of T, 
such properties are not properties in the hands of the legal representative of A, 

3. (1893) L R 2 Q B 390 (394, 395):4 R G02 : G9 L T 585 : 42 W R 165, Soar v. 

Ashxvell, 

[See however (’14) 1 AIR 1914 Mad 171 (173) ; 22 ludCas 93G (DB) Ua jnminal 
V. Lakshfnammal. (The relation between son-in-law and father-in-law is not 
similar to the relation between solicitor and his client.)] 

4 . (’19) 6 AIR 1919 Gal 519 (520) : 52 Ind Gas G5 (DB), Nandn Lai Bose v. 

Ashutosh Gliose. (Savings Bank pass-book deposited as security for filling the 
X)ost of gumasta to manager of Gourt of Wards — Manager having no authority to 
withdraw amount without gumasta’s consent is not a trustee.) 

(’10) 8 Ind Gas 370 (371) : 13 Oudh Gas 286, Sahhaivat All y. Baldeo Sahai. 

(Money deposited with lessor as security to ensure payment of rent payable under 
a contract of lease.) 

5. (’04) 1 All L Jour 422 (423), Mukhta Prasad v, Gajraj Singh, 

[See also (’36) 23 AIR 1936 Bom 412(414, 415): 165 Ind Gas 1001 (DB), Annappa 
Bamchandra v. Krishna Narayan, 

Section 10 — Note 19 

1 . (’19) 6 AIR 1919 All 102 (103) : 55 Ind Cas 45 ; 41 All 643 (DB), Kahjan Mai- 
V. Kishen Chand, 

[But see (*27) 14 AIR 1927 Oudh 614 (615) : 101 Ind Cas 427, AJd^ar Singh v. 

Baj Bahadur Singh, (Moveable property entrusted to supurdar— on con- 
fcttuction of supurdanama that trust for specific purpose was created.)] 
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Section 10 the former trustee of F. Hence, a suit against B for recovery of such properties 

Notes 20—21 °° behalf of trust F, -will not be governed by this section.I 

21. ‘‘Assigns (not being assigns for valuable considera. 
tion).*’ — This section applies, inter alia^ to suits against assigns 
who are not assigns for valuable consideration. In other words, this 
section applies, inter alia, to suits against gratuitous transferees of 
the trust property.^ It does not apply to suits against transferees for 
consideration, such suits being expressly excluded from the operation 
of the section.^ As to the period of limitation applicable to such suits» 
see Articles 134 to 134C. 

The assigns contemplated by this section are not only the assigns 
from the trustee but also assigns from the transferee or assignee from 
the trustee.^* 


Section 10 — Note 20 

1. (’17) 4 AIR 1917 Mad 706 (706) : 34 Ind Gas 945 (DB), Manikkam Pillai v. 
T hannikachalam Pillai. 

Section 10 — Note 21 

1. (’50) 54 Cal W N 960 (969, 970) (DB), Pala7tibala Debi v. Kalipada Chakra^ 
varty. 

(’43) 30 AIR 1943 Pat 289 (296) : 22 Pat 133 : 208 Ind Gas 129 (DB), Biseshtvar 
V. Sashhiath. (The object of inserting the words “valuable consideration” is to 
distinguish the case of a transferee who is a mere volunteer and in whose favour 
no equity could be brought to play and to hit only those transferees who are in 
possession of the trust property without having paid any considei*ation for it.) 

(*40) 27 A I R 1940 P C 45 (461 : I L R (1940) 1 Cal 415 : I L R (1940) Kar (P C) 
109 : 67 Ind App 129 : 187 Ind Gas 108 (PC), Gadadhur Mullick v. Official 
Trtistee of Bengal. 

(’19) 6 AIR 1919 Lah 410 (4111 : 1919 Pun Re No. 109 : 53 Ind Gas 577, Jamiat 
Shigh V. Mt. Raji. 

(’82) 1882 Bom P J 252 (DB), Gavrishankar v. Durga Shankar. 

(’14) 1 AIR 1914 Mad 708 (710) : 38 Mad 1064 ; 24 Ind Gas 369 (DB), Venkata^ 
chella Beddiar v. Collector of Trichinopoly, 

[See also (’22) 9 AIR 1922 P C 123 (128, 134) :^5 Ind Gas 161: 48 Ind App 302: 
44 ^lad 831 (PC), Vidya Varuthi v. Baluswavii Ayyar, (Shebait — Lease by, 
for no necessity is not valid beyond his life.)] 

2. (’50) 54 Cal W N 960 (969, 970) (DB), Palanibala 'Debi v. Kalipada Chakra- 
variy* 

(’40) 27 AIR 1940 Cal 228 (232) : 190 Ind Gas 405, Srikissen Khaiina v, Tara* 
chand Ghanshyamdas. (Lease.) 

(*23) 10 AIR 1923 P C 175 (177, 178) : 50 Ind App 295 : 46 Mad 751 : 74 Ind Gas 
492 (PC), Svhbaiya Pandaram v. Mohamad Mustapha Maracayar. (Purchaser 
in execution sale will be an assignee for valuable consideration.) 

(’09) 4 Ind Gas 449 (451) : 36 Cal 1003 : 36 Ind App 148 (PC), Abhiram Goswami 
Mohant v. Shyania Charan Naiidi. 

(’25) 12 AIR 1925 All 822 (822) : 89 Ind Gas 483 (DB), Hulasi v. Narain Das. 

(’12) 16 Ind Gas 53 (55) (Mad) (DB), Narsaya Udpa v. Venkataraviana Bhatta. 
(Trust property permanently leased to the defendant on condition of paying 
yearly re^it.) 

(’23) 10 AIR 1923 Cal 1 (5, 7) : 74 Ind Gas 630 : 50 Cal 49 (DB), Charu Chandra 
Pramanxk v. Nahush Chandra Kundu. (Time runs from date of assignment.) 
[See (’41) 28 AIR 1941 PC 1 (6) : I L R (1941) Kar (PC) 1 : 67 Ind App 448 : 
ILR(1941) Mad 175 : 192 Ind Gas 1 (PC), Firxn O. Bm. O. M. Sp. w, Nagappa. 
(Trust funds deposited in Bank— Bank applying funds to trustee’s private debts 
due to Bank — Suit against Bank - Art. 120 applies and not Art. 36 — Question 
of applicability of 8. 10 not raised.)] 

See also Article 134 Note 6, 

2a. (’43) 30 AIR 1943 Pat 289 (296) : 22 Pat 133 : 208 Ind Gas 129 (DB), Bisesh- 
war Dass v, Sashmath Jha, 
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The mere faot of a transfer being for valuable consideration is 
enough to exclude from the section a suit against the transferee. The 
question as to the transferee having taken the transfer with notice of 
the trust is not material for the purposes of this section.^ 

Under the eorresix)nding provisions in the Acts of 1859 and 1871, 
the exemption from limitation under the section applied not only to 
suits against a gratuitous transferee of the trust property but also to 
suits against transferees for consideration who were not transferees 
in good faith. Under the present Act and the Act of 1877, the question 
of good faith is not material in determining whether a suit against a 
transferee of the trust property is governed by the section. The fact 
that the transfer is one for consideration is enough to take the case 
out of this section. Hence, the decisions'* under the previous Acts as to 
whether notice of the trust would affect the question of the good faith 
of the transferee are only of academic interest now. 

The assignment for valuable consideration referred to in this 
section will include every kind of transfer of the trust property for 
consideration. Thus, a mortgage,^ a lease,** an exchange" or a purchase 


3. (’23) 10 AIR 1923 P C 175 (177, 178) : 50 lud App 295 : 46 Mad 751 : 74 Ind 
Cas 492 (PC), Subbaiya Pandarain v. Mahomad Mustaplia Marcayar. (Alfinn- 
ing (*18) AIR 1918 Mad 974 (DB), Subbaiya v. Md. ^lustapha.) 

(*06) 33 Cal 511 (527, 528) : 3 Cal L Jour 306 : 10 Cal W N 738 (DB), Shxjama 
Cliaran v. Abhiram Gostvami (Reversed in (’09) 36 Cal 1003 : 36 Ind App 148 
(PC), Abhiravi v. Shyama Charaxi, on another point.) 

(’05) 2 Cal Ij Jour 546 (552, 553) (OB), Raxn Kaxiai Ghosh v. Raja Sri Hari 
Narayan Singh, (’85) 9 Bom 475 (DB), Baivakhan v. Bhi/cn, ?cited in support ) 
(’24) 11 AIR 1924 Oudh 44 (45) : 26 Oudh Cas 197 : 77 Ind Cas 737, Gomii Misra 
V. Deota Din 

(’14) 1 AIR 1914 Mad 708 (710) : 24 Ind Cas 369 : 38 Mad 1064 (DB), Venkata- 
chella Reddiar v. Collector of Trichinopoly . 

[See however (’40) 27 AIR J940 Cal 228 (232): 190 Ind Cas 405, Srikissen 
Khanjia v. Tarachand Ghanshyamdas, (It was held in this case that where 
trust property is leased by trustee in derogation of the trust Section 10 does not 
apply if the lessees are assigns for valuable consideration and are not aware 
that the property was affected by any possible trust when the lease was 
executed — Note: The observation as to the lessee’s want of knowledge was 
unnecessary.)] 

See also Article 134 Note 10. 

4. (’79) 2 All 394 (396) (DB), Piarey Lai v. Saliga, (1871 Act.) 

(’79) 2 All 460 (465) (DB), Kavial Singh v. Baiul Fatima. (Do.) 

(’76) 1 Bom 269 (279, 280), Maniklal Atmarani v. Manchershi Dinsha. (Do.) 

(’66) 5 Suth W R 120 (121) (DB), Liiteefun v. Bego Jan. (1859 Act.) 

(’66) 5 Suth W R 238(240)(DB), ML Khyroonissa v. Saleehoonissa Khatoon. (Do.) 

5. (’98) 20 All 482 (485) : 1898 All W N 123 (FB), Behari Lai v. Md. MuttakL 

(’36) 23 AIR 1936 Lah 784 (784) : 165 Ind Cas 48 (DB), Dwarka Das v. Rikhi 
Ram. 

6. (’40) 27 AIR 1940 Cal 228 (232) : 190 I. 0. 405, Srikissen v. Tarachand. 

(’12) 16 Ind Cas 53 (55) (Mad), Narsaya Udpa v. Venkataramana Bhaita. 

(Lessee holding in consideration of paying annual rent is assign for valuable 
consideration.) 

1*22) 9 AIR 1922 P C 123 (134) : 65 Ind Cas 161 : 48 Ind App 302 : 44 Mad 
831 (PC), Vidya Varuthi v, Bahiswami Ayyar. (Permanent lease for a quit 
rent of Rs, 24 per annum. Held that it would be ridiculous to hold that the 
rent reserved was “valuable consideration,”)] 

7. (*07) 30 Mad 316 (317) : 17 Mad L Jour 149 (DB), Rajago.alan v. Somasun^ 
dara Tkambiran. (An exchange is nevertheless a transfer for valuable con 
sideration because the consideration subsequently fails.) 


Section 10 
Note 21 
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in execution® will be an assignment for consideration within the 
meaning of this section. See also the undermentioned cases.® 

22. “For the purpose of following in his or their hands 

expression 

following trust property” necessarily implies that in order to bring 
a suit within the expression, the object of the suit must be to restore 
to tlio trust, property which rightfully belongs to it but which has 
been improperly remored from it.^ 

Illustrations. 

1. Where certain properties are disposed of on trust by a testator but the 
testator’s heirs fue the trustee for such properties on the ground that the trust 
is void and that therefore, they, the heirs, are entitled as on intestacy to the 
p roperties, the .se ction does not apply 2 The reason is that the suit proceeds on a 

8. (’23j 10 AIR 1923 P C 175 (177, 173) ; 74 Ind Cas 492 : 50 Ind App 295 : 46 
Mild 761 (PC), Suhbaya Fandaram v. Muhammad Muitapha. (Affirming (’18) 
AIR 1918 Mad 974, S-icbbaiya v. Md. Mustapha.) 

( 2G) 13 AIR 192G Cal 913 (914, 915) : 95 Ind Cas G44 (DB), Manindra Karain, 

V. Executors to the estate of late Bhutan Chandra. ((’22) AIR 1922 P G 123 : 

48 Ind App 302 : 44 Mad 831 (PC), Vidya Varuthi v. BaUtsioavii Ayyar^ 
distinguished.) 

(’88) 15 Cal 703 (705, 70G) (DB), Chiniamoni Mahapatro v. Sarupset 

9. (’43) 30 AIR 1913 Pat 289 (29G) : 22 Pat 133 : 208 Ind Cas 129 (DB), Bisesh- 
war Dass v, Sashinath Jha. (The transfer of a portion of the math and the 
properties appertaining thereto by one mahant in favour of another mahant in 
settlement of a bona fide dispute between the two mahants to the office of the 
mahant of the math is a transfer for a valuable consideration.) 

( 18) 5 AIR 1918 Bom 183 (183, 184) : 46 Ind Cas 19 (DB), Bamacharya v. Sri~ 
nivasacharya. (Gift of temple property in consideration of services to be per- 
formed is assignment for consideration.) 

Section 10 — . Note 22 

1. (’42) 29 AIR 1942 Sind 145 (150) : ILR (1942) Kjir 392 : 208 Ind Cas 230, 
(icitaldas v, Beuiaiidas. (W hat S. 10 contemplates is a breach of an express 
trust by a trustee, a diversion of trust property or the proceeds thereof to 
purposes not speciGed in the trust or a conversion of trust property or the 
proceeds thereof and a suit for the recovery of such property or proceeds for the 
benefit of the tru.st so that such property or proceeds may be utilized for the 
purposes of the trust.) 

(’38) 25 AIR 1938 Cal 673 (677) ; ILR (1938) 1 Cal 652 : 181 Ind Cas 190, Kali . 
I^ada De v. Hari Dasi Dasi. 

(’83) 6 All 1 (9) : 10 Ind App 90 : 13 Cal L R 39 : 4 Sar 435 : 7 Ind Jur 329 (PC), 
Balicant Bao v. Furan Mai. 

(’34) 21 AIK 1934 Cal 87 (89, 90) : 61 Cal 119 : 150 Ind Cas 398 (DB), Biblm 
Jjhiisan V. Anadi Nath. 

(’27) 14 AIR 1927 Bom 398(398): 103 Ind Cas 418 (DB), Mahomedsa v. Khadirsa. 

2. (’41) 28 AIR 1941 Bom 307 (308) : 196 Ind Cas 821, Fidahussein v. Tyabally, 
(’22) 9 AIR 1922 P C 212 (214, 215) : 49 Ind App 37 : 102 Ind Cas 832 (PC), 

Khaw Sim Tek v. Chuah Hooi Gnoh Neoh, 

(’96) 20 Bom 511 (517, 518), Cowasji N. Fochkhanawalla v. B. D. Setjia. 

(’08) 32 Bom 364 (371, 373) : 10 Bom B R 117, Ayshahai v. Ebrahim Haji Jacob. 
(*05) 7 Bom Li R 324 (329), Dady v. Advocate-Genei al. 

(’12) 17 Ind Cas 689 (694, 695) : 37 Bom 447 (DB), Md. Ibrahim v. Abdul Lalif. 
(*94) 16 All 256 (258) ; 1894 All W N 73 (DB), Jasoda Bibi v. Parmanand. 

(’79) 4 Gal 455 (465) : 3 Cal L R 315 : 2 Shome L R 153 (DB), Kherodemoney 
Dossee v. Doorgamoney Dossee. (Affirming (*78) 2 Cal L R 112, Kherodemony 
V. Doorgamony.) 


/ 
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(*36) 23 AIR 1936 Bom 30 (34) : 160 Ind Gas 612 (DB), Shirinbai Dinshaw v. 

Navroji Pestonji, ( (1889) 42 Ch D 312. Churcher v. Martin^ relied on.) 

(*34) 21 AIR 1934 Cal 87 (90): 150 Ind Gas 398 : 61 Cal 119 (DB), Bibhu Bhutan 
V. AnoAi Nath. (Suit on ground that purpose for which trust was created has 
been completed and that plaintifT is entitled to the property on such completion.) 

3 . (*83) 6 All 1 (10) : 10 Ind App 90 : 13 Cal L R 39 : 4 Sar 435 : 7 Ind Jur 329 
(P C), Balwant Bao v. Puran Mah 

(’19) 6. AIR 1919 P C 62 (68, 69) 43 Mid 253 : 46 Ind App 204 : 53 Ind Cas 28S 
(PC), Arunachallain Chetty v. V enhatachalapathy Guruswamigal. 

(’21) 8 AIR 1921 P C 97 (100) : 43 Mad 665 : 47 Ind App 191 : 56 Ind Cas 730 
(PC), Ambalavana Pandara Sannadhi v. Si i Minakshi Sundareswara Devastha- 
nam of Madura. 

(’98) 21 Mad 278 (286, 287) (DB), Alagirisa7uy Naicker v. Sundarcsirara Iyer. 
(’97) 20 Mad 398 (403) (DB), Banga Pai v. Baba. (A suit between co-trustees does 
not come within Section 10.) 

(’84) 7 Mad 337 (338) (DB), Kannnn v. N ilakandaji. 

(’84) 7 Mad 417 (418) (DB), Karimshah v. Nattan. 

(*18) 5 AIR 1918 Pat 570 (573, 575) : 3 Pat L Jour 327 : 47 I. C. 290 (DB), Nathe 
Pujari V. Badha Binode Naik. 

(’05) 27 All 513 (515): 1905 All W N 69; 2 All L Jour 304 (DB), Jadunath Prasad 
V, Girdhar Das. 

(’28) 15 AIR 1928 Cal 670 (674) : 112 Ind Cas 496 ; 55 Cal 903, Atirahhido Nath 
V. Manorania Debi. 

(’93) 16 Mad 456 (459) (DB), Sankarayi v. Krishna. 

(’91) 14 JLad 153 (162) (DB), Nilakayidan v. Padmanabha. (Affirmed on appeal to 
the Privy Council in (’94) 18 Mad 1 (P C), Nilakandhen v. Padmanabha.) 

(’87) 10 ^lad 375 (477) (DB), Gnanasamhanda Pandara Sannadhi v. Kandaswami 
Tatnbiran. 

(’15) 2 AIR 1915 Mad 1003 (1009, 1021) : 26 Ind Cas 841 (DB), Ambalavana Pan- 
dai'a Sannadhi v. Minakshi Sundareswara Devasthanam. 

[But see (’24) 11 AIR 1924 Mad 125 (125, 126): 74 I. C. 120 (DB), Shammtgappa 
V. Sangarayya Chetty, (Section 10 applies to a suit by one of two co-trustees 
against the other for joint possession and joint management of the trust property 
— Submitted view not correct.)] 

See also Article 120, Note 4 and Article 124, Note 2, 

4 . (’83) 6 All 1 (9, 10) : 10 Ind App 90 : 13 Gal L R 39: 4 Sar 435 : 7 Ind Jur 329 
(P C), Balwant Bao v. Puran Mai, 

(’83) 5 All 294 (296) : 1883 All W N 40 (DB), Mnhammad Baksh v. Mahomed AH. 
(Suit for removal of trustee— Compromise decree— Suit to set aside decree is not 
within section.) 

5. (’91) 14 Mad 1 (8) (DB), Saihappayya r V, Periasami. 

(’83) 12 Cal Ij R 370 (374), Sreenath Bose v, Badha Nath Bose. 

(’22) 9 AIR 1922 Mad 394 (397) : 69 I. C. 15 (DB), Gopu Nataraja v, Bajammal. 


denial of the specidc trust created by the testator. Assuming that on failure of 
the trust created by the testator there is a resulting trast in favour of bis heirs, 
Buoh a trust would only be a constructive trust and not a trust for a sx^ccidc 
purpose. (See Note 7.) Hence, thecloim of the heirs against the trustee in such 
a case would not be within the section. 

2. Where the trust properties have not been removed from the pur^wses of 
the trust but the plaintifl only sues for the establishment of his own right to the 
office of trustee or to control the managoment of the trust, the section will not 
apply.® In such a case the trust properties have not been removed from the trust 
at all and there is no occasion for a suit for their restoration to the trust. In other 
words, there is no question of following trust properties in such cases. 

3. Where the suit is not for recovery of any property from the trustee but 
only for removal of the trustee and the apix)intment of fresh trustees, tlie suit 
not being one for following trust property the section will not apply.** In the 
undermentioned cases,® however, it was held that where such a suit is based on 
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the ground that the defendant has been misappropriating trust property, the snit 

IS really for preventing a misapplication of trust funds and for the protection of 

the trust property and hence would be a suit for following trust property. It is 

subaaitted that such a view is not correct, as a prevention of misapplication of 

trust property is not the same thing as recovering for the trust what has been 
misapplied. 

4. Where there is no question of restoring trust properties to the trust but 
the suit is only by the plaintiff as a third person against the trustee as representing 
the trust for recovery of moneys due to the plaintiff out of trust funds, the section 
does not apj)ly. Thus, a suit against the trustee for remuneration for -services 
rendered by the plaintiff in connection with the purposes of the trust is not 
within the section.e Similarly, where A transfers properties to B in trust for 
himself for the purpo e of liquidating his debts, there is no trust in favour of 
A s c> editors. Hence, a suit by such creditors against B (assuming such a suit will 
lie) will not be governed by this section.^ See also the undermentioned cases,® 

5, A suit for recovering from the trustee trust property misappropriated 
by him® or for charging certain properties with certain alleged specific 

6. (’26) 13 AIR 1926 Pat 205 (205, 206) : 94 Ind Gas 826: 5 Pat 249 (DB), Baidya- 

nath Jiuv. Har Dutt Dicari. (Suit to recover remuneration as divaris of temple 
is not covered by S. 10.) 

7. (’98) 25 Cal 642 (6481 : 2 Cal W N 469, William Bohert Finh v. Maharaj 
Bahadur Singh, 

See also Note 10. 

8. (’45) 32 AIR 1945 Sind 57 (70) : I L R (1945) Ear 40 (DB). Shamdas v. 
Gu7'mukhsi7igh. (Section 10 contemplates the following or pursuit of concrete 
property. Where the suit is not under S. 92, Civil P. G. but under S. 42, Specific 
Relief Act for a declaration that certain property is trust property, S. 10 does 
not apply. Suit is governed by Art 120.) 

(’42) 29 AIR 1942 Sind 145 (150, 151) : I L R (1942) Kar 392 : 208 Ind Gas 230. 
Gopaldas v. Hemondas. (Where the plaintiff in a suit against the persons 
appointed executors uuder a will and trustees of the testator’s estate, seeks a 
money decree in satisfaction of a legacy alleged to have been bequeathed to him 
under the will, he cannot be said to be suing to recover any property for the 
benefit of the trusts created under the will,) 

(’38) 25 AIR 1938 Pat 600 (602) ; 17 Pat 350 ^ 181 Ind Cas 283 (DB), Hemangini 
Devi v. Anil Krishna Baixerjee. (Suit for recovery of arrears of annuity under 
will against executor is governed by Art. 123 -S 10 does not apply to such suit.) 
(’01) 3 Bom L R 422 (424) (DB), Anant v, Kashinath. (Suit for recovery of share 
in the balance of the income after meeting expenses of worship of idol for which 
trust has been created. Section does not apply.) 

(’73) 19 Suth W R 35 (36, 37) (DB), Moha7naya Dossee v. Bindoo Bashinee. (Do.) 

9. (’46) I L R (1946) 2 Cal 447 (481):51 C W N 383, Sree Gopal Jiu v. Baldeo 
Nai'am. (Properties conveyed to trustees upon express trust in favour of deity — 
Trustees fraudulently putting an end to trust and dividing them amongst them- 
selves — Suit for recovery of properties - Section 10 applies.) 

(’42) 46 Cal W N 865 (872) (DB), Aniiya Krishna Khan v. Debendra Lai Khan. 
(Suit against legal representatives of deceased trustee for moneys misappro- 
priated. Suit is in essence a suit to follow trust property in the hands of the legal 
representative of the trustee ) 

(’08) 32 Bom 394 (401, 402) : 10 Bom L R 540 (DB), Bhurahhai Jaxnandas v. Bai 
Ruxmani. (Suit for recovery of money misappropriated by trustee and applied to 
other objects unconnected with the trust — Suit is within this section.) 

(’28) 15 AIR 1928 Bom 58 (58, 59) : 107 Ind Cas 705 : 52 Bom 184, Chintavian 
Baoji V. Khanderao Pandu7'ang. 

(’88) 11 Mad 274 (279, 280), Sethu v. Subramanya. (Suit for sums misappropriated 
by former dharmakarta.) 

(’13) 21 Ind Cas 421 (423) (DB) (Mad), Sub7‘a77ia7ii Iyer v. Suhba Naidu. (Do.) 
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trusts!® is within the section. Section 10 

23. Suit for account. — A suit for follotving trust property Notes 22-23 
i mplies that the property sought to be followed is in the hands of the 
defendant. Where the property sought to be recovered is not in the 
hands of the defendant and it is sought to make him liable on the 
footing that certain property came into his hands and that ho is liable 
to account for such property and to make good such portion of it as 
he does not duly account for, the suit would not be one for following 
trust property but one for accounts. Such a suit is expressly included 
in this section.^ 

The corresponding section in the Act of 1877 did nob expressly 
apply to a suit for accounts but only applied bo a suit for following 
trust property. Hence, there was a conflict of decisions as to whether 
this section applied to a suit for accounts against the trustee or his 
representative, some cases holding that the section applied to such 
suits^ and other cases holding to the contrary.'^^ The amendment of 
the section in the present Act gives effect to the former view. 

(’94) 18 Bom 551 (562), Advocate-General of Bombay v. Bai Punjahai. (Trustees 
misapplying funds to other trusts — Suit for recovery of such moneys is within 

section.) 

10 . (*82) 8 Cal 766 (768) : 6 Ind Jur 635, Ilurro Coomaree v. Tarini Churn. 

Section 10 — Note 23 

1 . (’43) 30 AIR 1943 Mad 691 (695) ; I L R (1944) Mad 284 : 212 Tnd Cas 513 
(DB), S. C, V. Devasihanam v. Chidambaram. (The application of the section is 
not limited to tracing actions.) 

(’20) 7 AIR 1920 Cal 558 {560):57 I. C, 805 (DB), Dhanpat Singh v. Mohesh Nath 
Teicari. 

(*24) 11 AIR 1924 Cal 160 {163):74 Ind Cas 373 (DB), Peary Mohan Mookerjee v. 

Manohar Mookerjee. (Obiter.) 

(’22) 9 AIR 1922 Mad 409 (409, 412):70 I. C. 87 (DB), Doraivelu v. Aiidikesavalu. 

(’161 3 AIR 1916 Mad 720 (723. 726):39 Mad 365:28 I. C. 221 (DB), Chidambara 
Mudaliar v. Krishnasxoamy Pillai. (Decree may be given to trustee if the 
accounts should turn out to be in his favour.) 

(’28) 15 AIR 1928 Bom 58 (58. 59) : 52 Bom 184 : 107 I. C. 705 (DB), Chintaman 
V, Khanderao. (Suit for account and refund of the amount is not barred by lapse 
of time.) 

[But see (’38) 25 AIR 1938 Nag 30 (33) : ILR (1940) Nag 94 : 176 I. C. 57 (DB), 

Mt. Sahaxidra Bai v. Sri Deo Badha Ballabhji. (The view expressed in this 
case that this section cannot apply at all where the.trust property or its proceeds 
are not in the hands of the defendant is not correct.)] 

2 . (*82) 8 Cal 766 (768), Hurro Coomaree Dossee v. Tarini Chxirn Bysack. (A suit 
for the purpose of charging certain properties with the trust and for an account 
is a suit to follow trust property and is not barred by any lapse of time.) 

(’84) 8 Bom 432 (468, 469), Thakersey v. Hurbhum Nursey. 

f’88) 11 Mad 274 (279, 280) (DB), Sethu v. Sxtbraxtianya. (Suit against dharma- 
karta of temple to recover money misappropriated.) 

(’03) 30 Cal 369 (384, 386) : 7 Cal W N 353 (DB), Nisfarini Dasi v. Nando 
Lai Bose. (Afl&rmed on appeal in (’05) 33 Cal 180 : 32 Ind App 193 (PC), Behari 
V. Nisfarini.) 

\_See (*10) 8 Ind Cas 189 (189, 190) (Bom), Qajanan v, Waman. (If the plaintiff is 
admittedly following trust property then he cannot be excluded from the benefit 
of this section merely because he frames his suit as one for accounts.)] 

'Za, (’86) 10 Bom 242 (246, 247, 248), Shapoorji Nowroji Pochaji v. Bhikaji. (Suit 
for an account against an executor or his representative.) 
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But, the section is limited to suits for account in regard to 

property which has become vested in trust for a specific purpose. 

Hence, a suit to enforce the liability of the trustee or his representative 

for property which never came into his hands but which would have 

come into his hands but for his wilful default or negligence will not 
be within the section.^ 

It has been held that a suit for account is not maintainable 
against the legal representative of a deceased trustee as the legal 
representative does not stand in a fiduciary relationship which a suit 
for accounts involves.'* A contrary view has been taken in the under- 
mentioned cases.® See also the undermentioned case.® 


24. Persons entitled to benefit of section. _ There is no 
restriction as to the persons who are entitled to the benefit of the 
section. A suit of the kind defined in the section by whomsoever 
brought will be governed by the section.' It is not necessary that the 
plaintiff must be a beneficiarij under the trust.'® Thus, a suit by one 


Ayshabai-^. Ebrahim Haji Jacob. (Do.) 
(80) 5 Cal 910 (914) ; 6 Cal L R 195(DB), Sarocia PersJiad v. Brojo Nath. 

( 09) 1 Ind Cas 289 (301, 302) (DB) (Cal), Baroda Prasad Bauer jee v. Qaiendra 

JSathBanerjee. ((’S2) 8 Cal 16Q, HurroCooinaree v. Tarini distinffuished ) 

3. (’40)27 AIR 1940 Raug 207 (211) : 1940 Rang L R 273 : 193 Ind Cas 61 (DB) 
Ojficial Trustee v. 3//‘s Raeburn. (A claim for an account of an interest which 
the trustee ought to have earned for the trust funds but failed to earn is not 
governed by the section but by Art. 120.) 

('38) 25 AIR 1938 Mad 353 (356) : ILR (1938) Mad 586 : 174 Ind Cas 459 (DB) 
oubbiaJi Thevar v. Samiappa Mudaliar, * 

(-18) 5 air 1918 Mad 624 (625, 626):42 I. C. 544:41 Mad 319 (DB), Tholasingam 
Chetty V. V edaohalla AxyaU. ^ 

(’36) 23 AIR 1936 Bom 30 (34, 35) : 163 Ind Cas 612 (DB). Shirinbai v. Novroji, 

( 22) 9 AIR 1922 Mad 409 (409, 412):70 I. C. 87 (DB), Doraivelu v. Audikesavalu, 
(’94) 18 Bom 401 (423, 424), Advocate-Qeneral of Bombay v. Moulvi Abdul Kadat\ 

( 85) 9 Bom 373 (399, 400), The New Fleming Spinning and Weaving Co., Ltd, 
v. Kessoicji Naik. (Director's want of vigilance in not seeing to the agent's fulfil- 
ment of his duty - S. 10 not applicable.) 

(’97) 21 Bom 257 (264, 267) (DB), Sayad Hussein Miyan v. Collector of Kai''a. 

4. (’42) 46 Cal W N 865 (869) (DB), Amiya Krishna v. Debendra Lai, 

5. (’49) 36 AIR 1949 Nag 235 (240) ; ILR {1948} Nag 794 (DB), Mirabai v. 
Kaushalyabai. (Article 98 held applicable to a suit for accounts against legal 
representative of a deceased guardian appointed under the Guardians and Wards 
Act.) 

(’43) 30 AIR 1943 Mad 691 (695) : I L R (1944) Mad 284 : 212 Ind Cas 518 (DB), 

S, C, V, Devasthanam v. Chidambaram, (Section 10 applies to a case where the 
trustee of the legal representative ia asked to account for money that was in his 
hands as trustee.) 

6. (’47) IIjR (1947) 1 Cal 48 (89), KanailalGhoshalv,PtcrnenduNafh.(Gonteniion. 
that suit was for accounts and that such suit did not lie against the legal repre- 
sentatives — Held that the suit was not one for accounts but for following trust 
property and was covered by section.) 

Section 10 — Note 24 


1. (’36) 23 AIR 1936 Mad 876 (877, 878):169 I. C. 362 (DB), Vairavan Chetty v. 
Chettichi Achi. (Money paid to A in trust for payment of debts ot can sue 

for accounts of such money and his suit will be within section.) 
la. See however (’42) 29 AIR 1942 Sind 145 (160); ILR (1942) Kar 392 : 208 Ind 
Cas 230, Oopaldas v, Hemandas, (The plaintiff must be a beneficiary so 
intersted in the trust as to entitled him to institute a suit.) 
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co-trustee against another^ or by a present trustee against a past Section 10 
trustee^ will be within the section. Notes 21—25 

25. Property comprised in Hindu or Muhammadan 
religious or charitable endowment, whether property vested 
in trust for a specific purpose. — Before the decision of the 
Privy Council in Vidija Vartiihi v. Balunivami-^ there was a conflict 
of decisions on the question whether proj^erty comprised in a Hindu 
or Muhammadan religious or charitable endowment was property 
vested in trust for a specific purpose within the meaning of this 
section.^ The above decision of the Privy Council set at rest this 
conflict and decided that there is no trust at all in such cases.’* The 

2. {’20) 7 AIR 1920 Cal 553 (5G0) : 57 I. C. S05 (DB), Dhanyat Suujh Mohesh 
Nath Teivari. 

[But see (’27) 14 AIR 1927 Bom 424 (425, 426) : 103 Incl Cas 225, Jamnadas v. 

Damodardas. (Not correct.)] 

3. (’95) 18 Mad 266 (272, 273) : 4 IMad B Jour 223 (DB), Sathianama Bharathi 

V. Saravanabagi (Grant by the bead of the mutt to his brother for his 

maintenance — Suit by a successor to recover the laud.) 

(’88) 11 Mad 274 (279, 2^0),Sethu v. Suhramanya. (Suit against dharmakarfca of 
temple to recover money misappropriated.) 

(’13) 21 Ind Cos 421 (428) (DB) (Mad), Subramania Iyer v. Subba N~aidu, 

Section 10 — Note 25 

1. (’22) 9 AIR 1922 P C 123 (126, 127): 65 Ind Cas 161 : 48 Ind App 302: 11 Mad 
831 (PC). 

2. Cases holding that manager is trustee. 

(’19) 6 AIR 1919 Mad 571 (571); 52 I. C. 911 (DB), Deivasikamani v. VaUiamvial. 

(’13) 21 Ind Cas 421 (423) ^Mad), Subramania Iyer v. Subba Naidu^ 

(’88) 11 Mad 274 (277, 278) (DB), Sethu v. Siibramaniya. 

(’83) 6 Mad 54 (59) ; 6 Ind Jur 629 (DB), T’irnsa/«i v. Subba Rau» 

(’83) 12 Gal Ij R 370 (374), Sreetiath Bose v. Badha Nath Bose. 

(’05) 2 Cal L Jour 546 (550, 551) (DB), Ravi Kanai Ghosh v. Ilari Naraiii SinyJi. 

(’04) 31 Ca! 314 (317) (DB), Jagamba Gosxcamini v. Bam Chandra Goswaxni, 

(’03) 27 Bom 363 (369, 372) : 4 Bom L R 743, Dattagiri v. Datiatraya. ((’98) 20 
All 482 (FB), Behari Lai v. Muhammad^ followed.) 

(’18) 5 AIR 1918 Cal 580 (580, 581) : 44 Ind Cas 567 (DB), Momnotho Nath v. 

Annoda Prosad Boy, 

(*16) 3 AIR 1916 P C 256 (257); 43 Cal 707 : 13 Ind App 73 : 33 Ind Cas 583 (PC), 

Bain Parlcash Das v. Anand Das. 

ISee also (’19) 6 A I R 1919 P C 62 (68, 69) : 43 ]\Iad 253 : 46 Ind App 201 : 53 
I. C. 288 (PC), Ariinachellam v. Venhatachalapathy. (Trustee in loose sense.)] 

Case holding manager of endowment was not trustee. 

(’74) 21 Suth W R 415 (416) (DB), Syed Shah Allch Ahmed v. Mt. Bibee 
Nusseebun, 

3. (’43) 30 AIR 1943 Mad 691 (691); ILR (1944) Mad 284 : 212 Ind Cas 518 (DB), 

S, C. V. Devasthanam v. Chidambaram. {Dharmaliartha of a temple is not the 
trustee of its property. Gift of land could however be made to the manager to be 
held in trust for the temple.) 

(’41) 28 AIR 1941 All 1 (8) ; I L R 1940 All 815 : 193 Ind Cas 697 (DB), Dharavi 
Narain v. Suraj Narain. 

(’23) 10 AIR 1923 P 0 44 (46) : 71 Ind Cas 646 : 50 Ind App 84 : 50 Cal 329 (PC), 

Abdur Rahim v. Narayan Das. (Mutawalli or manager is not trustee.) 

(*34) 21 AIR 1934 P C 77 (79): 56 All 111 : 61 Ind App 50 ; 147 Ind Cas 887 (PC), 

Allah BaTchi v, Shah Muhammad Abdur Bahim, (Do.) 

<’28) 15 AIR 1928 All 689 (693, 696) : 114 I. C. 734 (DB), Bangachai-ya v. Guru 
JRevati Baman Acharya. 
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Section 10 
Note 25 


reasoning on which the decision proceeded was, that where property 
■'^as dedicated to a Hindu idol or mutt or to a Muhammadan wahf, 
the property vested in the idol or the institution or God directly and 
the shebait, maliant, mutawalli or other person who was in charge of 
the institution was simply a manager on behalf , of the institution and 
that, as a trust implied an obligation annexed to the ownership of 
property, there was no trust in such cases. Where, however, in a suit 
under s. 539 of the Code of Civil Procedure 1882 (corresponding to S. 92 
of the present Code) the Court appointed the High Priest of a temple 
a trustee of the temple properties it was held by their Lordships 
of the J udicial Committee that the High Priest was a trustee within 
the meaning of this section.^® The second paragraph of this section has 
been added bj’’ Act i of 1929 in.order to get over the effect of the above 
decision and to extend the applicability of this section to suits with 
reference to property comprised in Hindu and Muhammadan religious 
or charitable endowments. The effect of the provision is that although 
under the general law there may be no trust for a specific purpose in 
such cases, for the purposes of this section, property comprised in 
Hindu, Muhammadan or Buddhist religious or charitable endowments 
should be treated as property vested in trust for a specific purpose and 
the manager of such property should be treated as a trustee thereof.^ 

(’28) 15 AIR 1928 All 134 (136): 108 Ind Gas 452 ; 50 All 265 (DB), Jaisth Madho 
V. Gat Ashram Narainji, 

(’22) 9 AIR 1922 Lab 271 (272.273): 65 Ind Gas 722, Diioan Singh v. Sham Das. 
((’22) AIR 1922 P C 123 : 48 Ind App 302 : 44 Mad 831 iPC). Vidya Varuihi v. 
Balusivamiy followed.) 

(’28) 15 AIR 1928 Cal 130 (135) ; 105 Ind Gas 647 : 55 Cal 448 (DB), Mt. RuJceya 
Bann v. Mt. Nazira Banti, 


(’26) 13 AIR 1926 Cal 568 (575); 94 I. C. 235 (DB), Gangaprosad v. Kuladananda. 

(’34) 21 AIR 1934 Mad 642 (543) : 152 Ind Cas 345, Krishna Kudva v. Sri 
V enkataramana Temple. 

(’27) 14 AIR 1927 Mad 614 (617) : 50 Mad 567 : 101 Ind Cas 420 (DB), Nelliappa 
Achari v. Punnait'a7iaum Achari. (Case under S. 92, Civil P. 0.) 

(’26) 13 AIR 1926 Mad 769 (770): 49 Mad 543 : 96 Ind Cas 371 (DB), Eama Reddy 
V. Banga Dassan. 

(’26) 13 AIR 1926 Pat 239 (240): 5 Pat 341 : 93 Ind Cas 303 (DB), Badri Narayan 
Singh v. Kailash Gir. 

(’34) 21 AIR 1934 Oudh 96 (96, 97) : 9 Luck 384 : 147 Ind Cas 607 (DB), ChinJcan 
Papule V. Durga Bharathi. 

ISee also (’45) 32 A I R 1945 All 121 (133J : I L R (1945) All 75 ; 222 Ind Cas 
196 (DB), Obedullah v, Abdul Jalil. (Where certain properties were claimed bj 
legal representatives of a mutivalli adversely to the ivaqf by reason of having 
completed their title by twelve years* adverse possession prior to the amend- 
ment, S. 10, as amended, could have no application and the suit by the 
subsequent muiicalli brought after the amendment for recovery of the tvaqf 
properties would fail.)] 

3a, (’41) 28 A I R 1941 P C 130 (132) : 21 Pat 96 ; 68 Ind App 130 : I L R (1941) 
Kar (PC) 176 : 196 Ind Cas 696 (PC), Baidyanathji v. Urmila Devi. ((’38) AIR 
1938 Pat 273 (DB), Urmila v. Baidyanathji^ reversed.) 

4 . (’48) 35 AfR 1948 P C 168 (174>: Pak LR (1949) Lah 1 (PC), BeliRam S Bros. 
V. Mohd. Afzal. (Where a valid waqf is created, the wakif cannot subsequently 
revoke the waqf and deal with the property as its owner. Where he does so, he 
commits breach of trust and does not set up title adverse to the trust.) 

(*35) 22 A I R 1935 Mad 483 (485) : 157 Ind Cas 181 (DB), Manickammal v. 
Murtigappa Gramani. 
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As to the retrospective effect of the provision, see the under- 
inentioned cases.® 

It is only the manager of the religious endowment that is a 
trustee iinder the second paragraph of the section. A person to whom 
such manager entrusts endowed property for safe custody and manage- 
ment is not a trustee.®^ 

Where property is specifically transferred to a person to bo held 
by him in trust for an idol or religious institution, there is clearly a 
tmsb for a specific purpose even w’ithout recourse to the special 
provision contained in the second paragraph of this section.® 

See also Art. 184 Note 5 and Art. 134A to Art. i:-J4C Note 5. 


5. (*45) 32 AIR 1945 All 121 (133) : I L R (1945) All 75 : 222 lud Gas 196 (OB), 
Obedullah v. Abdul JaHl. (Amoudment is not retrospective — Waqf — Legal 
representatives of mutwalli completing adverse possession of waqf property 
before amendment — S. 10, as amended cannot apply — Suit by subsequent 
mutwalli to recover possession must fail.) 

(’43) 30 A I R 1943 Mad 691 (696) : I L R (1944) Mad 284 : 212 Ind Gas 518 (DB). 

5. C. V. Devasthanain v. Chidambaram. (Section 10 or its amendment does not 
create any vested right. It, in effeot, says that the periods of limitation laid 
down in the other provisions of the Lim. Act shall not apply in certain 
cases to person in whom property has vested in trust for a 8pe:;ifie purpose. It 
does not create any right in the property or take away any right in it. The 
trustee who retains or misappropriates temple funds never acquires any right to 
them. Suit against trustee barred before amendment. Amendment cannot 
revive it.) 

(’43) 30 A I R 1943 Pat 289 (295, 296) : 22 Pat 133 : 208 Ind Gas 129 (DB), 
Biseshivar Dass v. Sashinath Jka, (Where the right of the plaintif! had become 
barred by limitation before the amending Act of 1929 was passed, the mere 
institution of the suit after 1929 cannot have the effect of reviving the right.) 
(’38) 25 AIR 1938 Pat 273 (274) : 176 Ind Gas 209 (DB), Urmila Dehi v. Baidya- 
natha Jee. (Act I of 1929 not retrospective— AIR 1934 P C 77 : 61 Ind App 50 : 
56 All 111 (PG) followed.) 

(’34) 21 AIR 1934 P 0 77 (78): 61 Ind App 50 ; 56 All 111 : 147 Ind Gas 887 (PC), 
Allah Bahhi v. Shah Mohamed Abdur Bahim. (Act I of 1929 not applicable to 
suit instituted before coming into force of Act but pending at such date.) 

(’35) 22 AIR 1935 Mad 483 (485); 157 Ind Gas 181, Manickamvial v. Murugappa. 
(Act I of 1929 applicable to all suits instituted after coming into force of Act 
although endowment was created before.) 

5a. (’41) 28 AIR 1941 Nag 181 (185, 186) : I L R (1942) Nag 92 : 201 Ind Gas 220 
(DB), Shri Mahadeoji v. Baldeo Prasad. 

6. (’22) 9 AIR 1922 P G 123 (130); 65 Ind Gas 161 : 48 Ind App 302 : 44 Mad 831 
(PO), Vidya Varuthi v. Baluswami. 

(*18) 5 AIR 1918 Bom 183 (183, 184) : 46 I. 0. 19 (DB), Ramacharya v. Shrhiu 
vasacharya. 

(*23) 10 AIR 1923 Cal 1 (7) ; 50 Cal 49 : 74 Ind Gas 630 (DB), Charu Chandra v. 
Nahush Chandra. 

(’18) 5 AIR 1918 P 0 37 (40) : 45 L 0 818 (PC), Basiidco Roy v. Jugal Kishtoar^ 
((’16) AIR 1916 PC 256 ; 43 Cal 707 : 43 Ind App 73 (PC), Ram Parkash v. Anand 
referred.) 

(’27) 14 A I R 1927 Bom 398 (398, 399) : 103 Ind Gas 410 (DB), Mahomedsa 
Khadirsa v. Khadirsa Hajisa. ((’22) AIR 1922 P C 212 : 49 Ind App 37 (PC), 
K. Sim Tek v. C. U, Gnoh Neoh, followed.) 

(’08) 1908 Pun W R No. 123, p. 418 (420, 422) : 1908 Pun Re No. 127 (FB), Bar 
Gian Dev v. Baldeo Dass. 

3.Lim,26. 
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Section 1 0 
Notes 26-28 


26- Property comprised in Parsi religious endowment 

In the undermentioned case^ it was held that the vahivatdars of a 

i or.si anjuman were trustees for a specific purpose within the meanin« 
of this section. ® 

27. Limitation for suits for recovery of trust property 
rom strangers. — This section only applies to suits against 
trustees, their legal representatives or assigns (not being assigns for 
valuable consideration). Hence, the exemption from limitation under 
this section is confined to suits against such persons and does not 
apply to suits against other persons who may have improperly got 
into possession of trust property. Thus, suits against transferees for 
consideration (Note 2l) and strangers who have acquired possession by 
dispossessing the trustee are subject to the ordinary law of limitation ^ 


Trustees of Hindu religious institutions from one continuous 
representation of the idol or institution and hence, when limitation for 
a suit for recovery of trust property from a stranger has commenced 
to run during the lifetime of one trustee, there is no fresh start of 
limitation when he dies and another trustee succeeds to the ofiicG. 
See Articles 142 and 144 Note 49. 


28. Limitation for suits against trustees by operation 
of law. — As seen already, this section does not apply to suits 
against trustees by operation of law. Hence, such suits are not exempt 
from the bar of limitation. But, where a constructive trustee purports 

Section 10 — Note 26 

1 . f’34) 21 AIB 1934 Bom 1 (4, 5) : 149 Ind Gas 317 (DB), Jamshedji Pestonji v 
D^abji Kuverji. ((’22) AIR 1922 P O 123 : 48 Ind App 302 : 44 Mad 831 (PC), 
Vidya Veiruthi v. 3aluswami, distinguished.) 

Section 10 — Note 27 

1 . (’36) 22 A I R 1935 Mad 483 (485) : 157 Ind Cae 181 (DB), Manicluimmal v. 
Murugappa Gramani, 

(’96) 23 Oal 536 (545) (DB), Nilmony Singh v. Jagahandhu Roy, 

(’05) 32 Oal 129 (140. 141) ; 31 Ind App 203 : 6 Bom L R 765 : 1 All L Jour 585 : 

8 Cal W N 809 : 3 Bar 698 (PC), Jagadindra Nath Roy v. Hemanta Kumari 
Debi* 

(*94) 18 Bom 507 (511, 512) (DB), Vithalhowa v. Narayan Oaji Thite, 

(*23) 10 AIR 1923 Oal 142 (144, 145) : 50 Oal 292 : 74 Ind Gas 793, Ananda- 
chandra Chakravarty v. Brojalal Siyigh, (Adverse possession on behalf of 
another trust.) 

(’29) 16 AIR 1929 All 315 (318): 51 All 621 : 116 Ind Gas 433 (DB), Dasami Sahu 

Shameshxvar , (Property dedicat-ed to Hindu idol can be acquired by 
adverse possession.) 

(’26) 13 AIR 1926 All 392 (393, 394) : 48 All 348 : 93 Ind Cas 652 (DB), Chitar 
Mai V, Panchulal. (Do.) 

(’33) 20 AIR 1933 Cal 295 (302) : 60 Cal 54 : 144 Ind Cas 792 (DB), Surendra- 
krishna Roy v. Jshwar Bhubaneshtcari Thakurani. ((*22) AIR 1922 P C l23 : 

48 Ind App 302 : 44 Mad 831 (PC), Yidya Varuthi v, Balustvami followed.) 

ISee also (’41) 28 AIR 1941 P 0 1 (6) : 67 Ind App 448 : I L R (1941) Mad 175 : 

I L R (1941) Kar PCI: 192 Ind Cas 1 (P C), Firm O. Rm, O. M, Sp, v- 
Nagappa Chettiar. (Suit against Bank in which trust funds were invested — 
Article 120 applies.)] 

See also Articles 142 and 144 Notes 47 and 80. 
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to be in possession of property on behalf of the person for -whoso 
benefit he is constructive trustee, his possession is not adverse to the 
latter and under Art. 144, limitation for a suit for possession against 
the constructive trustees will not begin to run so long as he puri)orta 
to hold the property in the above manner.^ Further, where tiie suit 
against the constructive trustee is based on a breach of tlie construc- 
tive trust, every fresh breach will give a new cause of action for 
the suit.* 


Section 10 — Note 28 

1 . See the follou'ing cases : 

(*14) 1 AIR 191 4 Mad 477 (480, 481) : 14 Ind Gas 168 (171) : 87 Mad 373 (DB), 
Pattaikara Manakkal Kuppen v. Munde Kottil, 

(’99) 21 AU 329 (340) : (1899) All W N 106 (DB), Muhammad Mujxawar AH v. 
Pasulan Bibi. (The waqf having failed, the mutwalli held the property as 
trustee for those entitled.) 

(’83) 7 Bom 34 (38, 39) pB), Dadoha v. Krishna. (While there substituted any 
contract, express or implied, between the parties in and out of possesEion to 
which the possession might be referred as legal and proper, it could not bo 
pronounced adverse.) 

('79) 2 All 361 (364, 365) (DB), Durga Prasad v. Asa Ttavi, 

( 23) 10 AIR 1923 Mad 153 (158) : 74 I. C. 27 (DB), Abuvdkkar v. Kunhikuttialli. 
(Eldest male member of Thavazhi being also Karnavan — Possession by. cannot 
be adverse to tarwad.) 

(•30) 17 AIB 1930 Mad 663 (565, 667) : 126 I. C. 227, Kalatty Mtulali v. Manga- 
pathy MudaU, 

(’99) 23 Bom 659 (664, 665) : 1 Bom L R 118 (DB). Jugal Kishca^e v. Lakshman- 
das. ( (1877) 2 App Gas 544. Aberdeen Town Council v. Aberdeen University and 
(1848) 16 Sim 297, Rackhan v. Siddall^ applied.) 

(*97) 24 Cal 77 (81) (DB), Sheo Shankar Gir v. Ram Sheicak Chowdhri. (The 
possession of manager cannot be treated as adverse to the endowment.) 

(•11) 12 Ind Cas 225 (233, 234) ; 36 Bom 214, Casamalli Jairajbhoy Peerbhoy v 

Currimbhoy Ebrahim. ((’78) 4 Cal 455 (DB), Kherodemoney v. Doorgamoney 
explained and discussed.) * 

( 21) 8 AIR 1921 Mad 528 (529) : 63 I. C. 104 (DB), Seerangathuni v. Vaithilinga 
Mudaliar. (Possession by receiver appointed by Court.) 

(*90) 13 Mad 402 (403, 404), ^ idapuratti v. VaVahha. ((’85) 9 Mad 244 (DB) 
Madhva v. Narayana^ distinguished.) 

( 12) 13 Ind Gas 599 (603): 36 Mad 418 (DB), Amhalam Pakkiya Udayan v. Riaht 
Revd. J. M. Bathe. 

(*10) 8 Ind Cos 578 (590) (DB) (All), Fakhr-ud-din v. Kifayat-ul-lah. (The 
members of a family, under whose management a waqf property is placed, cannot 
acquire title to such property by adverse possession.) 

(’ll) 11 Ind Cas 447 (448): 34 Mad 257 : 38 Ind App 129 (PC), Sruiivasa Moorthy 
V. Venkata Varada Iyengar. (A person who has accepted the position of trustee 
cannot be permitted to assert an adverse title on his own behalf until he has 
obtained a proper discharge from the trust.) 

(’83) 20 AIR 1933 Cal 295 (304, 305) : 60 Cal 54 : 144 I. 0. 792 (DB). Surendra 
Krishna Roy v. Ishwar Bhubaneshwari. (A person who has accepted the poei- 
tion of a shebait of an idol cannot change the character of his possession into 
one which is adverse to the idol by repudiating the claim of the idol ) 

Bee also Arts. 142 and 144 Note 46. 

2. (’99) 23 Bom 659 (664, 666) : 1 Bom L R 118 (DB), Jugal Kishore v. Laksh. 
fnandas. 
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Section 11 
Note 1 


1 !• (O Suits instituted in ^[Indis] on contracts entered 

Suits on foreign into in a foreign country are subject to the 
contracts. rules of limitation contained in this Act. 

(2) No foreign rule of limitation shall be a defence to a 
suit instituted in India] on a contract entered into in a foreign 
country, unless the rule has extinguished the contract and the 
parties were domiciled in such country during the period 
prescribed by such rule. 

a. The words as contained in the section originally were “British India**. For 
these words, the words “the Provinces’* and “the States’* were substituted 
by A. 0. A. O., 1948 and A. O., 1950 respectively. Recently for “the 
States’’ the word “India” was ' substituted by the Part B States (Laws) 
Act, 1951 (3 of 1951), 8. 3 and Sch. [1-4 1951]. 

Pakistan Adaptation — Substitute the words “the Provinces** for the words 
“British India.”- (P.) A. 0. A. 0„ 1949. 

Synopsis 

1. Suits on foreign contracts — Lex fori, 

2. Applicability to execution applications. 

Topic Indicator 

Questions of limitation — blatters of procedure governed by lex fori* See Note 1. 
Suit on foreign judgment. See Note 1. 

1. Suits on foreign contracts — Lex fori. — It is a general 
principle of international law that a contract with reference to its 
form, validity, interpretation and the rights and liabilities of the parties 
to it, is governed by the lex loci contractus, or the law of the place 
where the contract is made, that is, the law which the parties have 
agreed or intended shall govern the contract or which they may be 
presumed to have so intended,^ while all matters of procedure are 
governed only by lex fori, or the law of the forum in which the action 
is brought.^ Questions of limitation of actions are thus governed only 
by the lex fori as they are essentially matters relating to procedure.® 

• Acts of 1877 and 1871. 

Section 11 of Act of 1877 and Ss. 11 and 12 of Act of 1871 

were same as above. 


Act of 1859, 

No corresponding provision. 


Section 11 — Note I 

1. Halsbury’s Laws of England (Hailsham Edition), Vol. VI, pp. 261 and 263. 
(’76) 1 Cal 330 {334):3 Ind App 61:3 Sar 597 (PC), Maxing Shoay Alt v. Ko ByaWm 

2. Halsbury’s Laws of England (Hailsham Edition), Vol. VI, p. 351. 

(1835) 2 Bing (N C) 202 (210, 211, 212) : 42 R R 598 : 2 Scott 304 : 1 Hodges 206: 
2 Dowl P O 781 : 132 E'R 80, Hxiber v. Stiener, 

3. (*50) 87 AIR 1950 Kutch 58 (Pr 10), Dhanji Arjan v. Bamji Mavji. (Suit in 
Kutch on promissory note executed in Sind —Law applicable is that of Kutch.) 

(*50) 1950 Ker L T 54 (69, 72) (DB), Kurien Kurien v. Lasar Paul. (Where a 
suit is instituted in a Court in COehin on a promissory note executed in Travan* 
core the three years’ period of limitation obtaining in Cochin will apply.) 
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In Huher y. Steiner,^ Tindal, G. J,, observed as follows : Section 11 

“So much of the law as affects the rights and merit of the contract, all Note 1 

that relates *ad Htis de.isionem' is adopted from the foreign country; so much of 
the law as affects the remedy only, all that relates *ad litis orditiationem,' is 
taken from the 'lex for V of that country where the action is brought; and that in 
the interpretation of this rule, the time of limitation of the action falls within 
the latter division, and is governed by the law of the country where the action is 
brought, and not by the lex loci contractus is evident from many authorities . . , 

Such being the general rule of law, a distinction has been sought to be engrafted 
on it by the learned counsel for the defendant, that ‘where the statutes of limita- 
tion of a particular country not only extinguish the right of action, t ut the claim 
or title itself, ipso facto, and declare it a nullity after the lapse of the prescribed 
period, that in such case the statute may be set up in any other country to which 

the parties remove, by way of extinguishment.' It does indeed appear but 

reasonable that the part of the lex loci contractus which declares the contract to 
be absolutely void at a certain limited time, without any intervening suit, should 
be equally regarded by the foreign country as the part of the lex loci contractus 
which gives life to and regulates the construction of the contract." 

This section merely roprodnees the principles stated above. Thus, 
the mere fact that a suit on a foreign contract is not barred under 
that law will not enable the plaintiff to bring the suit on the claim 
barred in this country, as a person suing in this country should in 
matters of procedure “take the law as he finds it** here,^ Similarly, it 
is no defence to rely on a foreign rule of limitation providing for a 
shorter period, even though the contract is made in the foreign country, 
for the reason that the rights of the parties not having been extin- 
guished by the foreign rule of limitation are enforceable by the law of 
this country. If, however, the rights of the plaintift' have become 
extinguished under the foreign rule of limitation, the rights no longer 
being available to the plaintiff, are not enforceable in India (sub-s. (2) 

(1851) 5 Moo Ind App 234 (267) : 8 Moo P C 4 : 1 Sar 423 (PC), Her Highness 
Ruckmahoye v. Hullo bhoy Moottichund. 

(•16) 3 AIR 1916 Low Bur 67 (68) : 35 Ind Cas 741, S. King v. D. J. Buchanan. 

('18) 5 A I R 1918 Mad 580 (5851 ; 40 Mad 1069 : 42 Ind Cas 294 (FB), Peirce 
Leslie d Co,, Ltd,, Cochm v. E. J. Perumal, 

(*16)3 AIR 1916 Bom 200 (201, 202) : 36 Ind Cas 369:40 Bom 504 (DB), 

Nabibhat Vasi/bhai v, Dayabhai Amulakh, 

(*81) 5 Ind Jur 288 (291). 

(1880) 49 L J C P 781 (782) : L R 5 C P D 429; 29 W R 306: 44 J P 735, Alliance 
Bank of Sxmla v. Carey 

(1830) 10 B & C 903 (912) : 34 R R 595 (599) : 9 L J K B 213, British Linen Co. 

V. Drummond, 

(1870) L R 4 Ch App 735 (738) : 39 L J Ch 170 : 20 L T 464 ; 17 W R 419, Pardo 
V. Bingham. 

(1870) 38 L J Q B 331 (334) : L B 4 Q B 653 : 10 B & 8 644 : 20 L T 947 : 17 
W R 967, Hams v. Quine. 

4. (1835) 2 Bing (N C) 202 (210, 211. 212) : 42 R R 698 (605, 606} : 2 Scott 304: 1 
Hedges 206 : 2 Bowl P C 781 : 132 E B 80. 

5. (1830) 34 R R 595 (599) : 10 B & C 903 : 9 L J K B 213, British Linen Co, 

V. Drummond. 

6. See Haltbury's Laws of England (Hailsham Edition), Vol. VI, p. 355, 

[See also ('60) 37 AIR 1950 Kutch 58 (Pr 10), Dhanji Arjon v, Ramji Mavji, 

(The liability which has already expired by the law in the country of the origin 
cannot be revived by migration.) 
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Section 11 
Notes 1-2 


Where the plaintiff obtains judgment in a foreign Court on a 
claim which though not barred under the foreign law, would be barred 
under the Indian Limitation Act, and brings a suit on that judgment 
in an Indian Court, it would be no defence to rely on the plea of 
limitation as the foreign judgment is valid according to the lex fori 
and is conclusive. It could be impugned only on any of the grounds 
enumerated in S. 13 of the Civil Procedure Code/ The result would be 
the same even if the contract had been made originally in India.® 


2. Applicability to execution applications. — The section 
is, in terms, applicable only to suits. The principle on which it is 
based is, however, of universal application. Hence, an application for 
execution of a decree of a Native Indian State in an Indian Court 
under s. 44 of the Civil Procedure Code, is governed only by the 
Indian Limitation Act.^ In the undermentioned case^ a decree of the 
District Court of Mysore was transferred for execution to the High 
Court of Madras but was returned unexecuted owing to there being 
an attachment on the decree. On an application again to transfer the 
decree to the original side of the Madras High Court, the Mysore 
Court transmitted the decree holding that an application for transfer 
of the decree was a step in-aid of execution and therefore the execu- 
tion of the decree was not barred. The question arose whether the 
Madras High Court, in applying the Indian law of limitation, was 
entitled to go behind the order of the Mysore Court holding that an 
application for transfer of the decree is a step-in-aid of execution and 
to decide (following a previous Full Bench decision of the Madras 
High Court® as to the interpretation of Art. 182 cl, (5) ) that it is not 


7. (’24) HAIR 1924 All 161 (162) : 46 All 119 : 79 Ind Gas 332 (DB), Qanga- 
prasad v. Oaneshilal. 

(1865) 4 Suth W R 107 (108, 109) (DB), Boloravi Oooy v. Kameenee Dossee, 

(’16) 3 AIR 1916 Low Bar 67 (68) : 35 lad Oas 741, King v. Btichanan, 

(*79) 2 Mad 400 (406) ; 4 Ind Jur 229 (DB), Nallatatnbi v. Ponnusamy. 

(’08) 2 Sind L R 51 (52). .Sir Henry Seymore King v. M. B. Braganza. 

8, (’79) 2 Mad 400 (406) : 4 Ind Jur 229 (DB), Nall'itambi v. Poyiytusamy, 

Section 11 — Note 2 

1. (*83) 9 Gal 181 (182) : 11 Cal L R 34 : 5 Shome L R 135 (DB), Mon Mohun 
Buksee v. Ouyiga Soondery Dabee, 

(*16) 3 AIR 1916 Bom 200 (201, 202) : 36 Ind Gas 369 : 40 Bom 504 (DB), NaH 
bhai V azirbhai v. Dayabhai Amulakh. 

(*68) 10 Suth W R 10 (12) : Beng L R Supp Vol 970 (FB), T. Leake y. W. Daniel 
\^See (’87) 14 Cal 570 (571) (DB), Hukum Chand v. Oyartendar Chander. (Law 
of limitation applied in this case is the law contained in S. 68 of Bengal Act 
VIII of 1869.)] 

See also Section 3 Note 8. 

2. (’23) 10 A I R 1923 Mad 72 (73 to 76) : 45 Mad 1014 : 69 Ind Gas 932 (DB). 
Srinivasa Iyengar v. Narayana Bao, 

3. (’18) 5 A I R 1918 Mad 580 (581, 585) : 40 Mad 1069 : 42 Ind Oas 294 (FB), 
Peirce Leslie <& Co.^ Ltd.t Cochin v. E» Perumal. (“It is the British Court, 
that has to decide whether the conditions postulated by the Art. 182 are fufilled 
and on this principle it will do so in accordance with its own law and without 
reference to other Codes which may include the provisions regarding the exe* 
■cutability and methods of execution of decrees different from those in our own.”) 
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a sfcep-in-aid of execution. Schwabe, C. J., observed : Section 11 

“The question to be considered is whetlier according to that system of law Note 2 

(Mysore), the step taken is or is not a step-in-aid of execution and in my judgment 

the law to be considered is that of the place where the application is made 

It follows that it is the law of ilysore that has to be considered. By S. 13 of the 
Civil Procedure Code, a foreign judgment is conclusive as to any matter thereby 
directly adjudicated upon between the same parties. There has in this cose been 
a foreign judgment on this matter directly adjudicated upon between the same 
parties, namely that according to the law of Mysore this is a step-in-aid of execu- 
tion and I think that under that section it is not open, whatever this Court might 
have said in such eases, to an unsuccessful party to the application in Mysore to 

contend here that the law of ilysore is otherwise It follows that as the 

step is to be a step which according to the law of Mysore is a step in-aid, in my 
judgment we are bound to hold that this application to transmit the papers here 
was a step-in-aid of execution of the decree," 

See also Note 95 to Article 182. 



Section 12 


part rii. 


Computation 


OF Period op Limitation. 


12 . (/) In computing the period of limitation pres- 

Exclusion of time cribed for any suit, appeal or application, 
in legal proceedings, the day from which such period is to be 
reckoned shall be excluded. 


(2) In computing the period of limitation prescribed for 
an appeal, an application for leave to appeal and an appli- 
cation for a review of judgment, the day on which the 
judgment complained of was pronounced, and the time 
requisite for obtaining a copy of the decree, sentence or 

order appealed from or sought to be reviewed, shall be 
excluded. 


(3) NA^here a decree is appealed from or sought to be 
reviewed, the time requisite for obtaining a copy of the 
judgment on which it is founded shall also be excluded. 

(4) In computing the period of limitation prescribed for 
an application to set aside an award, the time requisite for 
obtaining a copy of t he award shall be excluded. 

•Act of 1877 : S. 12. 

Exclusion of day lu computing the period of limitation prescribed for 
on wJn< h right to any suit, appeal or application, the day from which such 
sue accrues. period is to be reckoned shall be excluded. 

In computing the period of limitation prescribed for an appeal, an applioa* 

. . for leave to appeal as a paujer, and an application for 

J.xcLusion in case a review of judgment, the day on which the judgment 
of aj. peals ana cer- complained of was pronounced, and the time requisite for 
tain applualxons. obtaining a copy of the decree, sentence or order appealed 

against or sought to be reviewed, shall be excluded. 

Wheie a decree is appealed against, or sought to be reviewed, the time 

requisite for obtaining a copy of the judgment on which it is founded shall also 
Le excluded. 

In computing the period of limitation prescribed for an application to set 
aside an award, the time requisite for obtaining a copy of the award shall be 
excluded. 

Act of 1871 : S. 13. 

Excliisio7i of day In computing the period of limitation prescribed for 

07t which, right to any suit, the day on which the right to sue accrued shall 
sue accr ues. be excluded. 

In compjuting the period of limitation prescribed for an appeal, an applica- 

tioii for leave to appeal as a pauper, an application to the 
Exclusion in case High Court for the admission of a special appeal, and an 
of appeals and cer- application for a review of judgment, the day on which the 
tain aj plications. judgment complained of was pronounced, and the time 

requisite for obtaining a copy of the decree, sentence or 
order appealed against or sought to be review^, shall be excluded. 

In computing the period of limitation prescribed for an application to set 
aside an award, the time requisite for obtaining a copy of the award shall be 
excluded, 


Act of 1859. 

No corresponding provision. 
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Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Sub-section (1). 

4. Sub-sections (2) to (4) — Appli- 

cability to proceedings not 
referred to in the Act. 

5. Applicability of sub-sections (2) 

to (4) to proceedings under 
special or local laws. 

6. Exclusion of day of pronouncing 

judgment. 

7. Exclusion of time for copies. 

8. In respect of what documents 

exclusion should be made. 

9. Exclusion, where copies are 

ob.ained by stranger or for a 
ditferent purpose. 

10. “Time requisite," meaning of. 

10a. Day of copy application and day 
on which copy is ready to be 
excluded. 

11. Delay caused by application for 

copies made to wrong person. 

12. Delay caused by defective appli- 

cation for copies. 

13. Delay caused by separate appli- 

cation for copies of judgment 
and decree. 

14. Delay in furnishing folios, 

stamps, etc. 

15. Delay in taking delivery of copy. 

16. Supply for folios before they are 

calltd for by Court. 

17. Application struck off for non- 

compliance and subsequently 
revived. 

18. Delay caused by despatch of 

copies by post. 

19. Delay caused by getting a 

vernacular copy of decree or 
judgment. 


20. Copies of same documents ob- 

tained on two different occa- 
sions - Time requisite to obtain 
which copy to be excluded. 

21. Application for copy on date of 

judgment. 

22. Application for copy mislaid by 

office. 

23. Time between the date of the 

application for copies and the 
date of notice of requisition for 
stamp and folios lor copies. 

24. Holidays intervening between 

dates of judgment and copy 
application. 

25. Interval between the judgment 

and the signing of *.he decree, 
if and when can be deduced. 

, 25a. Delay caused by getting order 
I varied and settled. 

26. One common judgment in two 

suits tiled in two appeals 
against judgment. 

27. Appeal from a judgment on 

review — Copy of original 
judgment. 

28. Application for leave to appeal 

to the Piivy Council. 

28a. Application for leave to appeal 
in forma pauperis. 

29. Application for review, 

30. Application to set aside award. 

31. Filing of an appeal with a copy 

of judgment or decree alone. 

32. Appeal in criminal cases. 

33. Finding as to "time requisite" 

cannot be attacked in second 
appeal . 

34. Evidentiary value of dates 

endorsed on certified copies. 

35. Copies in appeals from orders. 

36. Section 5 and “time requisite." 


Topic Indicator 


Acknowledgment of debt. See Note 3. 

Application and copying fees sent by 
post. Bee Notes 9 and 14. 

Application by prisoner for copies. See 
Note 32. 

Application for revision — Section does 
not apply. See Note 4. 

Application under S. 66 (3) Income- 
tax Act. See Note 5, 

Computation of time in whole days and 
not in hours. See Note 14. 


Copy obtained by another party or 
stranger. See Note 9. 

Court closed when copy ready. See 
Note 15. 

Letters Patent Appeal. See Note 5. 

Purpose of copy immaterial. Soo Note 9. 

Time for copy excluded even if copy 
not necessary. See Note 7. 

Time for copies necessary but not re- 
ferred to in section can be excludctd 
under S. 5. See Note 8. 

Time requisite Question one of fact. 
See Notes 10 and 33. 


Section 12 
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Section 12 
Notes 1-2 


!• Legislative changes. 

(l) In sub-section (2) the words “an application for leave to appeal” 
have been substituted for the words *'an application for leave 
to appeal as a pauper” occurring in the Act of 1877, The effect 
of the change is to extend the provision to all applications for 
lea\e to appeal, such as applications for leave to appeal to the 
Privy Council, and applications for leave to appeal in insol- 
vency matters.^ The decisions under the Act of 1877 holding 
that the section does not apply to applications for leave to 
appeal to the Privy Council are no longer law.^ 


( 2 ) Under the Act of 1871, only the time for obtaining a copy of the 

decree could be excluded.^ Under the later Acts, time requisite 

for obtaining copies of the decree and judgment can be excluded 

in computing the period of limitation for an appeal or application 
for review. 


2, Scope of the section. — As has been seen in Note 2 to s. 6, 
the scheme of the Act is that, as a general rule, suits and other pro- 
ceedings instituted after the lapse of the period prescribed by the first 
schedule should be barred, subject to several classes of exceptions 
recognized by the various sections in the body of the Act. One of such 
classes is that which provides for excluding certain periods in com- 
puting the period of limitation prescribed. 

This section is the first of the five sections (namely 12 to 16) which 
deal with the exclusion of time in reckoning the period of limitation, 
and provides for the exclusion of — 


( 1 ) the day from which the period of li 
— sub-section ( 1 ). See Note 3. 


II 


itation is to be reckoned 


( 2 ) the time requisite for obtaining copies of certain documents 
in certain cases — sub-sections ( 2 ) to ( 4 ). See Note 4. 

This section is one of the sections which, by virtue of S. 29 sub- 
8. ( 2 ), apply for the purpose of determining any period of limitation 
prescribed for any suit, appeal or application by any special or local 


Section 12 — Note 1 

1. P15) 2 AIR 1915 All 335 (336) : 38 All 82 : 81 Ind Gas 906 (DB). Bam Sarup 
V. Jaswayit Bai, 

iSee (’95) 1895 Pun Re No, 33, Mt, Moti Begam v, Mt, Satara Begam, (Appli- 
cation for leave to appeal as pauper,)] 

2. (’06) 28 All 391 (392) : 1906 All W N 55 : 3 All L Jour 165 (DB), Shib Singh 
V. Qandharp Singh* 

(*78) 1 All 644 (646) (DB), Jatvahir Lai v. Narain Das, (Spankie, J., dissenting.) 
(*95) 19 Bom 301 (302) (DB), Moroba Bamchandra v. Ghansham Nilkant, 

(’92) 15 Mad 169 (169) (DB), Ayiderson v. Periastcamy. 

(’87) 10 Mad 373 (374) (DB), Lahshmanan v, Periaswamy. 

3. (’75) 24 Suth W R 105 (105, 106) : 15 Beng L R 272 (FB), Jagamath Siytgh ▼. 
Shewratian Singh. (But Court may admit after limitation if it finds there is 
sufficient cause ) 

(*74) 21 Suth W B 308 (309) : 15 Beng L R 273 (Note), HoHl Patiuck v. 
Bhotvaneeram, (Appellant cannot claim to deduct as of right time spent in 
obtaining copy of judgment.) 
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Section 12 
Notes 2-3 


3. Sub-section (1). — The word “from,” as a general rule, 
excludes the day from which the time is to be reckoned except where 
the context requires the contrary rule to be adopted.^ Tliis rule is 
applicable whenever time has to be computed from a day specified, 
whether such time is fixed for the performance of contracts or is 
prescribed by law for the doing of an act or for the institution of 
proceedings in Courts of law. In W ebh v. F airmanery“ where goods 
were sold on the 5th of October to be paid for in two months from the 
date of sale, it was held that in computing the period of two months 
the 5th of October should be excluded and that an action for the 
price could not be commenced until after the expiration of the 5th of 
December. Baron Parke, in delivering the judgment in the case, relied 
on the observations of Sir W, Grant, M. R., in Leder v. Garland,^ to 
the following effect : 

“Upon the technical reasoning, I rather tliiuk, it would be more easy to 
maintain, that the day of an act done, or an event happening, ought in all cases 
to be e.Kcluded, than that it should in all cases be included. Our law rejects 
fractions of a day more generally than the civil law docs. The effect is to render 
the day a sort of indivisible ix)int ; so that any done in tlie compass of it is 
no more referable to any one than to any other p'ortiou of it ; but the act and the 
day are co-extensive ; and, therefore, the act cannot properly be said to be passed 
until the day is passed." 

The learned Baron also observed as follows : 

So also, in Pellew v. Inhabitants of Wonsfoi'd,^^ the time was held to be 
exclusive ; and a very roasouable rule was laid down by I.ord Tenterdeu, which is 
a very good test to apply, viz., by reducing tlie time to one day, in which case 
the party would clearly be entitled to the whole of the next day after the injury 
was done, otherwise he might have no time at all in winch to give notice.” 

As to the computation of time generally in matters dealt with 
in the Acts of the Legislature, S. 9 of the General Clauses Act, 1897, 
adopts the above-mentioned general rule as follows : 

“In any Central Act or Regulation made after the commencement of this 
Act, it shall bo sufficient, for the purpose of excluding the 6r3t in a series of days 
or any other period of time, to use the word ‘from' and, for the pur^Kise of including 
the last in a series of days or any other period of time, to use the wo^d ‘to’.” 

Sub-section (l) of S. 12 of this Act is also based upon the said 
general rule and applies to suitsj appeals and applications referred 

Section 12 — Note 2 

I. (*27) 14 AIR 1927 Lah 200 (208) : 8 Lah 54 : 102 lad Ca.s 523, lUri Singh v. 
Mahomed Said, ((*10) 35 Bom 139 (DB), Chanynalapa v. Abdul and (’25) AIK 
1926 Nag 321, Emperor v. Mahhdeo, relied on.) 

Section 12 — Note 3 

1. Wharton’s Law Lexicon. 

2 . (1838) 3 M & W 473 (477) : 6 D P C 549 : 7 L J Ex 140 : 49 R R 690 (691 . 
692. 693). 

3. (1808) 15 Ves 248 (267) : 10 R R 68. 

4. (1829) 9 B & Or 134 (143, 144) : 7 L J (OS) M C 84 : 4 M A Ry 130. 


law, in so far as and to the extent to which they are not expressly 
excluded by such special or local law. 

The section does not apply to proceedings in foreign Courts 
inasmuch as the Act itself extends only to the Provinces.^ 
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Section 12 
Note 3 


to in the Act. Thus, where time is to he computed from the date of 

the cause of action, the day on which such cause of action arises is 

to be excluded.’ If, in respect of a cause of action, there is an 

acknowledgment within the meaning of s. 19 of this Act, the day of 

the acknowledgment is to be excluded.® See also the undermentioned 
cases. ^ 


5 . (’50) 37 AIR 1950 Pat 206 (Pr 4) (DB), Batuk Prasad v. Budra Das. (Under 

S. 8 three years must be computed from the date of cessation of minority and 

not date of attainment of majority — Date from which period has to be reckoned 
has to be excluded.) 

( /3) 19 Suth W R 94 (94) (DB), D'lirshun Lall Sahoo v, Asviutoojinissa, 

(1865) 4 Suth W R 105 (105) (DB), Rtimonee Soondiiree Dossia v, Runcha Nun 
Bose. 

(*87) 10 ^Fad 292 (294) (DB), Ganapati v. Sitharama. 

(’71) 6 Peng L R 292 (295), Moonshi Abdul AH v. Tarachand Ghose. 

( 25) 90 Ind Cas 827 (828) (DB) (Cal), Kumud Charan Roy v, Sambhu Chandrd, 

( 69) 4 Mad H C R 409 (410), Chi7ina Comarappa SetH v. Ramaswamy Setti. 

ISee also (1892) L R 1 Q B 161 (164) : 40 W R (Eng ) 63 : 65 L T 677 : 56 J P 
262 : 61 L J M C 63, Radcliffe v. Bartholomeio. (Diy on which offence was 
committed to be excluded in computing time within which complaint to be 
made.)] 

[But see (1864) 1^»64 Suth W R (FB) 45 (46) : Marsh 138 : 1 Hay 301 (FB), 
Hurfo Soonderee Debee v. Rally Mohun.'] 

6 . (’23) 10 AIR 1923 Nag 143 (143) : 71 I. C. 556, Jair.arayan Bapu v. Vithoba. 
Bee also Note 37 to S. 19, 

7. (’38) 25 A I R 1938 Bom 447 (447) : I L R (1938) Bom 734 : 178 Ind Cas 78. 
Ranichandra Govind v. Laxman Savlaram. (Judgment-debtor’s asked to deposit 

money within fifteen days from certain date — That date has to be excluded 

Uniform interpretation to be given to judicial order and to statute.) 

(’04) 31 Cal 745 (751) (DB), XJpendra Chandra Singh, v. Mohri Lai Afarwari. 
(Mortgage bond on 17-3-1899 stipulating for payment within six months — Reid 
that in reckoning the period of six months date on which bond was executed 
must be excluded.) 

(’85) 1885 Bom P J 251 (DB), JVarnan v. Mahadu, (In computing limitation for 
suit on bond, date spejified for payment cannot be excluded -Decision is not 
right in view of the clear language of the section.) 

(*88) 12 Bom 617 (619) : 13 Ind Jur 270 (DB), Venlciihai v. Lakshman, (Bond 
payable in two years — Day of bond to be excluded in reckoning two years.) 

(’76) 1876 Pun Re No. 38, Dulla Mall v. Bolaki. (Stipulation to pay in one year.) 
(*76) 24 Suth W R 463 (464) (DB), hamehurn Dey v, Inna Sheik, (In computing 
limitation for suit on bond, day specified for payment is to be excluded.) 

(’69) 6 Bom H C R A C 51 (53) (DB), Laksliuman Sakharam v. Ranu Sidoji. 

(Date on which contract is made is to be excluded.) 

(*68) 3 Agra H C R 319 (319) (DB), Muhiab v. Ramdayal. (Date of bond to be 
excluded in computing time for its performance.) 

(*69) 4 Mad PI G R 330 (331) (DB), In re Palaniandi Pillay, (Day mentioned in 
bond for re* payment — Exclusion of day.) 

(’24) 11 AIR 1924 Lah 709 (710) ; 78 I. 0. 87 (DB), Akhtar Beg v. Hag Nawaz. 
(Where catree of action arose on 17-2-13 in the case of breach of contract not in 
writing and registered, a suit filed on 17th February 1916 is in time.) 

(’12) 18 Ind Cas 574 (675) : (1912) 1 Upp Bur Rul 146, Nga Po Yin v. Mi Skan 
Nu, (Pronote of 7th May 1907 — Time commences to run on the expiration of 
the 7th May 1907.) 

(’71) 6 Beng L R 292 (295). Abdul AH v. Tarachand Ghose, (Date of execution of 
promissory note to be excluded.) 

(*22) 9 AIR 1922 Nag 261 (262) : 69 Ind Cas 527, Narayan Patel v. Abdulgani, 
(Suit under S. 160, C. P. Land Revenue Act.) 
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4. Sub-sections (2) to (4) — Applicability to proceedings Section 12 

not referred to in the Act. _ Sab-seefcions (2) to (4) apply only to Note 4 
one or some of the following proceedings^ : 

(1) appeals 

(2) applications for leave to appeal 

(3) applications for review of judgment 

(4) applications to set aside an award. 

Having regard to the words of the Preamble of this Act, namely, 

“Whereas it is expedient to consolidate and amend the law relating 
to the limitation of suits, appeals and certain applications to Courts,” 
it is clear that this section directly applies only to the applications 
and appeals referred to in the Actf Thus, the word ‘appeal’ will refer 
to appeals referred to in the Act and will include appeals from the 
original side of the High Court which are dealt with in Arts. 151 and 
15G of the first schedule.^ Appeals from appcdlate side of the High Court 

(’78) 2 Bom 673 (675) (DB), 1 . K. Gnjarv. V. L), Horve. (Application for re-;titu- 
tion - Day from which period is to be rejkoned siiould be cxolufled.) 

(’74) 22 Suth W 11 68 (68) (DB), Kasheenath Sliahn v. Jogendra Kath Bahoo. 

(The day on which the order under S. 216. Civil Procedure Code, 1855), was pass- 
ed must be ex duded in coinputiug the period of year allowed by tliat te-tion.) 

(1864) 1864 Suth W R Gap 321 (321) (DB), Petumber w. Kuroona Moyee. (Do.) 

(1865) 4 Suth W R Act X Rul 30 (30) (D B), liadha ^/once v. Bu)igs:]i 2 e Mo)uin. 

(Suit to set aside an order -Day on which order was passed must be excluded.) 

(’72) 18 Suth W U 454 (454) (DB), Bijoy Gohind Deb v. Mu ldin Ham Pal. (Appli- 
cation for retrial of suit - Date of dismissal of suit to be excluded.) 

(’271 14 A I R 1927 Bom 633 (635) : 106 Ind Gas 36 ; 52 Bim 126, In re Uyder- 
hhai. (Computation of tweuty-oue days under S. 9, Presidency Towns Insolvency 
Act, from date of attachment — Date of attachment should be excluded.) 

(’83) 13 Oal L R 153 (1561, Deb Narain Singh v. Ishan Chunder Malo. (Date on 
which money became due on bond to be excluded ) 

( 68) 10 Suth W R 5 (5) : 1 Beug L H (S N) la (DB), Braja Behari v. Kanial Ray. 

(In computing the period of three years under S. 20, Act XlV of 1859, day on 
which application is made must be excluded.) 

(*77) 2 Cal 336 (340) (Pli), Dhonessur Kooer v. Roy Oooder Sahoy. 

[See ( 12) 13 Ind Cas 900 (901, 902) (DB) (Cal), Gopal Lai v. Bahorni. (Order to 
pay deficit court-fee within a week— Date of order to be excluded when comput- 
ing period.) 

(’80) 6 Cal 325 (328) (FB), Kashikant Bhuttacharji v. Pudiinikant Bhuttachar ji,] 

Section 12 — Note 4 

1. ( 32) 19 AIR 1932 All 598 (599) : 54 All 282 : 149 Ind Cas 111, Kashi Parshad 
V. Notified Area, Mahoba. (Section does not apply to application under Laud 
Acquisition Act.) 

(’26) 93 Ind Cas 1023 (1023) (Lah). Mohan Lai v. Sher Muhammad Khan. (Appli- 
cation under O. 9, R. 9, Civil Procedure Code - Time spent in obtaining copy of 
order dismissing suit for default cannot be excluded.) 

(’96) 18 All 215 (219) : 1896 All W N 39 (DB), Wall v. Howard (Proceeding 
under S. 214. Companies Act, 1882, not being either an appeiil or application ) 

2. (’17) 4 AIR 1917 Low Bur 17 (17, 18) ; 38 I G 563, K. Hill v. .1/. M. Green, 
berg. (Application not referred to in the Act at all is not governed by the Act 
and consequently by Section 12.) 

(’96) 18 Mad 484 (485) (DB), Thtirai Rajah v. Jainilahdeen Rowthan. (Applica- 
tion to declare appeal admitted to Privy Council is not application for leave to 
^PP®^1 ^ Section 12 does not apply.) 

3. (’41) 28 A I R 1941 Lah 257 (259, 260) : I L U (1941) Lah 191 : 195 Ind Cas 
452 (FB), Punjab Co-operative Bank v. Punjab Cotton Press, Co. (Appeal from 
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Section 12 
Note 4 


are not dealt with by this Act, and are not directly governed therefore 
by s. 12. But it has been held by the Patna High Court that the word 
‘prescribed* in this section must mean ‘prescribed by any law' and 
not ‘prescribed by the Limitation Act.^® Consequently it has been held 
that the section will apply to Letters Patent appeals under cl. 10 of 
the Patna High Court even though no period is prescribed by this 
Act.®^ The section applies to criminal appeals.^® An application for 
leave to appeal in forma pauperis is an application for leave to appeal 
and will be governed by this section.^ An application for revision is 
not an application for which any limitation is provided for in this Act 
(Art. 181 being held inapplicable to such applications), nor is it an 
application of the kind specified in the section. But as a matter of 
practice, in computing the period fixed by the practice of the High 
Court for such applications, the time taken for obtaining a copy of the 
order sought to be revised is excluded.® The Madras High CJourt has 

order of single Judge of High Court in exercise of original jurisdiction governed 
by Art. 151. Time requisite for obtaining copy of order can be excluded even 
though such copy is not required to be filed by rules of High Court — (*36) AIR 
1935 Lah 328 : 16 Lah 448 (FB), Jog Dhian v, Hussain and (*21) AIR 1921 Lah 
26 : 2 Lah 127, Dyal Singh v Budha Singh^ Overruled.) 

(*28) 15 AIR 1928 P C 103 (103) : 109 Ind Cas 1 ; 6 Rang 302 : 66 Ind App 161 
(P C), Jijibhoy N, Surty v. T. S. Chettiyar Firm. (Assumed.) 

(’22) 9 A I R 1922 P C 352 (352) : 49 Ind App 307 : 68 Ind Cas 900 : 49 Cal 999 
(PC). Pramatha Nath P^oy v. William Arthur Lee. (Do.) 

(*35) 22 A I R 1935 Rang 65 (66, 67) ; 12 Rang 525 : 154 I C 852 (FB), Mackenzie 
and Co., Ltd, v. Ah Win. (Time for copy of decree can be allowed.) 

3a. (’47) 34 A I R 1947 Pat 329 (331, 332) : 26 Pat 157 (SB), Lalit Kuari v. 
Mahaprasad Narain Singh. 

3b. (’47) 34 A I R 1947 Pat 329 (331, 333) : 26 Pat 157 (SB), Lalit Kuari v. 
Mahaprasad Narain Singh. ^ 

3c. (’92-96) 1 Upp Bur Rul 129 (129), Nga Po Thaung v. Queen-Empress. 

(’92-96) 1 Upp Bur Rul 130 (130), Bagaivathi v. Queen- Empress. 

4 . (’44) 31 AIR 1944 Mad 430 (431), M ahalakshmamma v. T hirunavukkarasu, 
(Not only time taken in obtaining copy of decree but also time required for 
obtaining copy of judgment should be^excluded.) 

(’23) 10 AIR 1923 Lah 684 (684): 77 Ind Cas 908, Ashraf Ali v. Rameshioar Nath, 
(The petitioner in computing the period prescribed under Article 130 is entitled 
to deduct the time taken in obtaining copies of the judgment and decree appeal- 
ed against.) 

iSee (’09) 4 Ind Cas 896 (897) : 1909 Pun Re No. 94 (DB), Hari Singh v. Our- 
hakhsh Singh. (So assumed.)] 

5, (’50) 37 AIR 1950 Ajmer 1 (Prs. 3, 4), Bhuralal v. Kasim. ((’42) AIR 1942 Oudh 
392, Kaltu Mai v. Municipal Board, Nawahganj, Rel. on.) 

(’42) 29 A I R 1942 Oudh 392 (393) : 200 Ind Cas 608, Kallu Mai v. Natcahganj 
Municipality. (Oudh Chief Court Rules Chap. XII, R. 5 requires that copy of 
order should be filed along with revision application -Time taken for obtaining 
copy of order to be excluded in considering whether application for revision is 
unduly delayed.) 

(’34) 21 AIR 1934 Pesh 9 (10) : 147 Ind Cas 1138 (DB). SaindUta Bam y. Chhata 
Bam. (Revision against appellate order — Time necessary for obtaining copies 
of trial Court’s judgment is not excluded.) 

[See (’06) 1906 Pun L R No. 146, p. 481 (481) : 1907 Pun W R No. 74, Mehar 
Singh v. Qurhachan, (Copy of judgment or decree not necessarily to be filed in 
Oourt.)] 
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held that the term ^appeal* m the section should be liberally construed 
and will include a proceeding in the nature of a revision petition. 
An application for execution not being an application specified in the 
section this section has no application to it.^*^ 

Where a decree for pre-emption fixed a period for the iilaintiff’s 
depositing an amount into Court, it was held that the plaintiff could 
not claim to extend the time for the deposit on the ground that it was 
necessary to obtain a copy of the order and that the time spent in 
obtaining it should be excluded.® 


5. Applicability of sub-sections (2) to (4) to proceedings 
under special or local laws. — Sub-section ( 2 ) of s. 20 makes this 
section, among others, applicable for the purpose of determining the 
period of limitation prescribed by any special or local law, unless its 
applicability is expressly excluded by such law.^ Thus the section will 
apply to an application for leave to appeal under s. 12 ( 2 ) of the Oudh 
Courts Act, 1925, or to an appeal under tlie ]\Iartial Law Ordinance 
(1 of 1922).^^ This, however, does not mean that every provision of the 

5a. See also (’41) 23 A I B 1941 M.-id 689 (6901 : 199 Ind Cas 651 : (1941) 1 Mad 
L. Jour 640 (542, 543), Standard Type Foundry v. V enlcataramnniah. (Sec- 
tion applies to application under S. 73 of Madras Yillaf^e Courts Act, I of 1889 
to the District Munsif to set aside decree of Village Panchayat Court — ('37) 
AIR 1937 Mad 385 (FB), Chifiamhara v. Hama, followed.) 

5b. (’45) 24 Pat 421 (422) (DB), liamdas v. Gangasagar. (Section 12 (3) docs not 
apply.) 

6 (’83) 1883 All W N 4 (5), Karam Khan v. Nathan Khan. 

(■81) 1881 All W N 165 (166). Disa Singh v. Juala Singh, 


Section 12 — Note 5 

1. (’50) 37 A I R 1950 Cal 356 (Pr 5) : 54 Cal W N 297. Province of Pcncjal v. 
Amulya Dhnn. (In computing the period of limitation for an appeal under S. 3 
Calcutta Improvement (Appeals) Act, 1911 against the decision of the tribunal 
the appellant is entitled to deductiona under S. 12, Limitation Act. by reason of 
8. 29 (2) of the Act or otherwise. ) 

(’60) 37 A I H 1950 Nag 201 (Pr 2) : 1950 Nag L Jour 415, General Manager, 
O. I. P. Ely. V. Shankar. (The Workmen’s Compensation Act has not excluded 
the appeals from the operation of S. 12, Limitation Act and hence in an appeal 

from an order of tho Commissioner the appellant is entitled to the exclusion of 
the time for obtaining a certified copy of the order.) 

(*46) 32 A I R 1945 Nag 62 (53) : I L R (1944) Nag 714, Hamhhau v. NagarmaU 
(Rule 13 of Ch. 4 of the Nagpur High Court Rules does not expressly exclude tlie 
operation of S. 12 of the Limitation Act. The time taken for obtaining a copy 
of the judgment must, therefore, be excluded in calculating the period of liini- 
tation for an appeal under 8. 10 of the Letters Patent.) 

(’39) 26 AIR 1939 All 403 (408) : I L R (1939) All 647 : 183 I C 242 (FB) 
Pal Singh v. Pancham Singh. (The rules as to computation of period 

^ limitation laid down in Part HI of the Act are not intended by the Legisla- 
ture to apply only to periods of limitation proscribed by the schedule but apply 
also to periods of limitation provided for by other enactments.)] 

(’42) 29 A I R 1942 Oudh 316 (316, 317): 18 Luck 66: 199 Ind Cas 712, Sheo 
Uularyv. Chandrahhal. (Time spent in obtaining copy of judgment should be 
exclud^ in computing the period of 30 days prescribed by R. 7, Chap. XII of 
the Rules of the Oudh Chief Court.) J f i 

lb. (’23) 10 A I R 1923 Mad 95 (95) : 71 Ind Cas 217 (DB), Mittoor Moideen 
Jdajee, In re. 


Section 12 
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section will necessarily apply to every case under the special or local 
law, irrespective of the question whether the particular sub-section 
sought to be applied is in terms applicable to such a case. Where, 
therefore, the section is applicable by virtue of section 29 to a special 
or local law, but the application in respect of which the limitation is 
sought to be computed is not one of the applications referred to in 
sub-sections (2) to (4) of this section, the time spent in getting copies 
cannot be excluded, in making such computation. Thus, the Provincial 
Insolvency Act is a special law to w^hich s. 12 is applicable by virtue 
of s. 29, but an application under S. 68 of that Act is neither an appeal, 
nor an application for review, nor an applicatin for leave to appeal, 
nor an application to set aside an award within the meaning of sub- 
ss. (2) to (4) of this section. Consequently, no period can be deducted 
for obtaining copies, in computing the period of limitation prescribed 
by that Act for such application.^® On similar grounds it has been held 
that in computing the period of limitation for an application under 
S. 18 of the Land Acquisition Act, 1894, the time taken to obtain a copy 
of the Collector’s order (called the award) cannot be deducted.^ 

It has also been held by the High Court of Allahabad on the 
same grounds that the time spent in obtaining copies of the order 
Ijassed under S. 66, sub-s. (2) of the Indian Income-tax Act, 1922, cannot 
be deducted in computing the limitation for an application under S. 66, 
sub-s. (3) of that Act.^ The High Court of Lahore has, however, without 
adverting to the terms of this section, allowed such a deduction.* 
Following the Lahore decision it has been held in the undermentioned 
Calcutta case*® that in computing the period of limitation for an 
application under s. 21 of the Bengal Finance (Sales Tax Act) (i94l) 
to state a case the time requisite for obtaining a copy of the order of 
the Board of Revenue should be excluded. According to the High 
Court of Patna, s. 29 makes this section applicable to “any suit, appeal 
or application” for which a period of limitation is prescribed by any 

Ic. (’15) 2 A I R 1915 Mad 360 (360) : 25 Ind Gas 610 (D B), Duraisamy lyenger 
V, Mindkshi Sundara Iyer. (A case under S. 22 of the Provincial Insolvency 
Act, III of 1907 which corresponds to S. 68 of Act V of 1920.) 

2. (’32) 19 AIR 1932 All 598 (599) : 54 All 282 : 143 Ind Gas 111, Kashi Prasad 
V. Notified Area of Mahoba, 

(’04) 1904 Pun Re No. 79 : 1904 Pun L R No. 133, Bhagxoan Das v. Collector of 
Lahore. 

(’27) 14 AIR 1927 Lah 858 (859) : 9 Lah 244 : 104 Ind Gas 397 (DB), Nafisuddin 
V. Secretary of State. 

[But see (’26) 13 A I R 1926 Rang 135 (136, 137) : 96 Ind Gas 110, H. H. Bur- 
jorjee s. Special Collector of Bangoorim (Section 29 of the Limitation Act as 
amended in 1922 was held to extend S, 12 to such an application — Submitted 
not correct.)] 

3. (’31) 18 A I R 1931 All 673 (673) : 133 Ind Gas 621 : 53 All 684 (DB), Oulab 
Chand Chotey Lal^ In re. 

4. (’29) 16 A I R 1929 Lah 170 (170) : 117 Ind Gas 881 (D B), Md. Hayot Baji 
Muhammad v. Commissioner of Income-tax, Punjab and N.-W. P, P. 

4a. ('49) 53 Gal W N 191 (192), India Ice d Cold Storage Co. v. Board of Bev., 

West Bengal. 
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special or local law, and though the section is in terms not applicable, Section 12 

the principle of the section applies to the case referred to above; hence Notes 5-^ 

the deduction must be allowed.® The High Court of Rangoon has, in a 
similar case, allowed such a deduction on general principles^ and not 
upon any consideration of this section or of S. 29.*^ It is submitted that 
the Allahabad view is correct on princiiile. 

The Madras High Court has held that the term “appeal” should 
be interpreted liberally and even a proceeding in the nature of a 
revision petition should be treated as an “appeal” for the purpose of 
this section. On this view it has hold that an application to a District 
Munsif under s. 73 of the Madras Village Courts Act (i of 1 S.- 0 ) to set 
aside a decree passed by a Village Panchayat Court as an “appeal” 
for the purpose of this section and that the time requisite for obtaining 
a copy of the decree souglit to be set aside should be deducted in 
computing the period of limitation for the ai)pliGation7 

6. Exclusion of day of pronouncing judgment. — The date 
of the delivery of the judgment must be excluded^ qwu though tliat 
day happens to be a holiday.^ 

When the date of the judgment is duly communicated to tlie 
pleaders for the parties, the limitation for appeal commences from the 
date of the judgment notwithstanding the absence of either the party 
or the pleader at the time of the delivery of the judgment.'^ But 
where the Judge signs the judgment on a particular date but does not 
pronounce it in accordance with the law of procedure and the party 
comes to know of the fact of the signing of the judgment only on a 
subsequent date, the latter date must bo deemed to be the dale of the 

5. ('30) 17 A I R 1930 Pat 14 (19) : 9 Pat 172 : 122 lud Gas 810 (D B), Mohanlal 
Ilardeo Das v. Connnissioner of Income-tax^ Bihar and Orissa. 

6 . (’28) 15 AIR 1928 Rang 152 (153) : 110 Ind Gas 601 : C Rang 175 (UB), Rama- 
Xnatha Reddiar v. Commissioner of Income-tax. 

7. (’41) 23 A I R 1941 Mad 539 (590) : 199 Ind Cxs 651 : (1941) 1 Mad L J 540 
(543), Standard Type foundry v. ^(^n/ia/arawania/i. ((’37) AIK 1937 Mad 385 
(FB), Chidamhara v. Rama, followed.) 

Section 12 — Note 6 

1. (’85) 1885 All W N 257 (257), Damrtc v. Murdan. 

(’70) 13 Suth W R P C 17 (18) (PC), In re Ramanooyra Naram, (Appeal to Privy 
Council— Date of decree appealed from to be excluded.) 

('26) 94 Ind Gas 121 (121) (Nag) (DB), Kutubuddin v. Gula.n RaUani. (“Pro- 
nounced”— Whole judgment need not be read out.) 

(1900) 10 ^lad L Jour 398 (400), Ganne Kotappa v. V enhataramiah. (Word 
‘from* in S. 69 of Act VIII of 1865 means ‘after’.) 

2. (*20) 7 AIR 1920 Mad 359 (360) : 43 Mad 640 ; 56 Ind Gas 67 (DB), Subra- 

manyam v. Narasiinham, (Judgment delivered on first day of Christmas 
vacation.) 

3. {*27) 14 AIR 1927 Lab 59 (59) : 98 lud Gas 942, B. B. <£ C. I. By Co. v. Bam 
Saruj) Mahru MaU 

( 10) 8 Ind Gas 398 (399) : 34 Mad 151. (DB), Secretary of State v, GoiAsetly, 

(Decision under Madras Surveys and Boundaries Act published by communica- 
tion to parties — Date of communication is starting point for limitation.) 

See also Note 3 to Art. 152, 


3.Lim.27. 
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pronouncing of 
earlier.'* 


judgment and limitation 


does not begin to run 


7. Exclusion of time for copies. — Sub-sections (2) to { 4 } 
provide that the time requisite for obtaining the copies of the 
documents referred to therein shall be excluded in computing the 
period of limitation- The reason for the exclusion is to enable the 
appellant or the applicant, as tne case may be, to have suflScienfe 
time to consider the teryns of the decreCj judgment or order before 
hurrying into a further proceeding in respect of it. In Jijibhoy N, 
Su7 ty v. T, S, Chettiycir f where the I’eason of the rule in sub-ss. ( 2 ) 

and (3) came to be discussed, their Lordships of the Privy Council 
observed as follows : 


The decree may be complicated, and it may be open to draw it up in two 
different ways, and the practitioner may well want to see its form before attack- 
ing it by his memorandum of appeal. As to the judgment, no doubt, when the 
case does not come from up-country, the practitioner will have heard it delivered, 
but he may not carry all the points of a long judgment in his memory, and as 
Sir John Edge says,^ the Legislature may not wish him to hurry to make a 
decision till he has well considered it.” 


It was accordingly held by their Lordships in Jijibhoy* s case^ 
that the time spent in obtaining copies of the judgment and decree 
must be excluded in computing the period of limitation for an appeal, 
even though such copies need not, according to the rules of the High 
Court, accompany the memorandum of appeal. This view has been 
followed in subsequent decisions.®* 

4. (’38) 25 AIR 1938 Lah 707 (708) : 182' Ind Gas 108, Mahomed Zaman v. 
Hans Raj Shah, (Court delivering judgment without having previously fixed 
date for the same — Defendant being absent, judgment Informed to his counsel 
on some later day — Limitation for appeal runs from the later day.) 

(’34) 21 AIR 1934 Lab 135 (136) : 149 Ind Gas 1127, Chandu v. Mast Ram, 

(’19) 6 AIR 1919 Lab 102 (103) : 1919 Pun Re No. 27: 51 Ind Gas 239 (DB), Lalli 
V. (Sain DUta. 

(’23) 10 AIR 1923 Pat 129 (130) : 1 Pat 771 : 75 Ind Gas 879 (DB), Sagarvial 
Marwadi v. Lachmi Saran Missir. 

See also Note 3 to Art, 162 and Note 5 to Article 156. 

Section 12 — Note 7 

!• (’28) 15 AIR 1928 PC 103 (105) : 109 I C 1 : 6 Rang 302: 55 I A 161 (PC). 

2. (’95) 17 All 213 (216) : 1895 All W N 61 (FB), Wajit AH v. Nawal Kishore, 

3. (’28) 15 AIR 1928 P C 103 (105, 106) : 109 Ind Gas 1 : 6 Rang 302 : 65 Ind 
App 161 (PC), Jijibhoy N, Surly v. T, S, Chettiar Firm. (Reversing AIR 1927 
Rang. 20, J. N, Surly v. T, S. Chetlyar Firm.) 

3a. (’51) 38 AIR 1951 All 122 (Fr. 7): 1950 All L Jour 946 (FB), Keshar Sugar 
Works V, R. C, Sharma. (Per Malik C. J. — To an application for leave to appeal 
to the Privy Council S. 12 applied and the time requisite for obtaining a copy of 
the decree appealed from has to be excluded, though it is not necessary under 
the rules to file a copy of the decree along with the application for leave to 
appeal.) 

(*47) 34 AIR 1947 Pat 329 (331) : 26 Pat 157 (SB), Lalit Kuari v. Maha Pra&ad. 
(Appeal under CL 10, Letters Patent (Pat.) — Appellant is entitled to deduct 
time taken for obtaining copies of judgment and decree even if they are not 
required to be filed along with memo of appeal under R. 2 (7) Chap. 7 of the 
Rules of the High Gourt.) 

’41) 28 AIR 1941 Lab 257 (259, 260) : I L R (1941) Lab 191 : 195 Ind Gas 462 
(FB), Punjab Co-operative Bank v. Pun jab Cotton PressCo. 
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Their Lordships in the above case were dealing with the 
exclusion of time spent in obtaining copies for a 'Dievioranduvi of 
appeal. But the reasoning will apply also to all proceedings referred 
to in sub-ss. (2) to (4) of the section.'* Thus, the fact that a review 
application need not bo accompanied by a copy of the judgment'’’ or 
of the decree® will not deprive the applicant of his right to oxclude 
the time spent in obtaining such copies in computing the limitation 
for such application. The contrary view taken in the undermentioned 
cases is, in view of the Privy Council decision, no longer law. 

But the mere fact that the reason is absent in any particular 
case will not, however, make the maxim cessantc ratione Uujis cessat 
tpsa lex (the reason of the law ceasing, the law itself ceases) applicable 
and disentitle a party from claiming to exclude the time requisite for 
obtaining the copies specified in the section. The reason is that the 
section enacts the rule of exclusion as a posit ice direction, although 
its object is to afford a party time to consider whether he will prefer an 
appeal or make an application .® Thus, where the copy tUa j luhjment 

4 . (’41) 28 AIK 1941 Mad 589 (590) : 199 Ind'cas (Jol : (1911) Tuml T 

m-A) Standard Type Foundry y. Venkhtaramaniah. (Application under S 7:1 
0 Madras Village Courts Act, 1 of 1889, to District Muusif to set asidte domee 
o V illage Court — rime retjuired for obtaining copy of decree should be 
excluded although S. 73 does not rerjuire a copy of the dojree to be filed alon<> 

with the application. — .Vote ; Such application was held to be an “■umeal’'’ 

for the purpoBC of the section.) ^ ^ 

(’34) 21 AIK 1984 All 307 (.308) : 148 I C 290 : 50 All 591 (DD), Gone. Shankar 

to fe eioLded i “'’Gaining copy of judgment 

[But see (’3o) 22 AIR 1935 Rang 134 (185): 1,50 Ind Cas 733, V. E. A. Chettiar 

<om V. Karuppan Cheitiar. (\ petitioner is not entitled to have the time 

spent in obtaining a copy, which he has not filed together with his application 

for review but which he has filed in another case, excluded in computin' the 
period of limitation —Submitted not correct )] ° 

5. ( 3t) 1^1 AIU 193i All 3G7 (3G8) : 148 Ind Cas *290 : 5G AH 591 (DB) Cauri 

6;ux,i/iar V. ICashi Nath. (Relying on {*28J AIR 1928 PC 103: G Ran<^ 302 : 55 
Ind App IGl (PC), Jijibhoy v. Chettyar Firm and 17 AH 213 ) ° 

■is r tJn !o‘o Sam v. Karam Narain 

(18)0 AIR 1918 Mad 418 (418): 42 Ind Cas 504 (DB), namalinya Annavi y 

^a, ayana Annavi. (\1 All 213 and (’17) AIR 1917 Cal 320 (DB), G'oimad/m/' 

V. Shelcharbaiini, relied on.) r^umjaanai 

IwA’oo A (•’Appeal.) 

(AAinlit ■■ 158 I. C. 120 (DB). IlJri Bam v. Prem Nath 

m d n t f 1 C^°™ah-Time requisite for decree copy 

(’9? >^51-^ 470 ui-ft Am produced with application.^ 

^ ^ .Yayantni Bahadur v. Sithala 

(Appeal under S. 69. Madras Kent Recovery \et ) 

' ! ‘ -»1» W. 

Letteis Patent.) ‘ v. Phul Knar. (Appeal under Cl. 10. 

^ ^ I. C 1. : 0 Rang 302 : 55 I. A. 101 (PC) 

Jijibhoy N. Surty v. T. S. Chettiar Firm. ^ 
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obtained by the party gives all the information necessary to enable 
him to decide whether he should appeal or not, he is nevertheless 
also entitled to exclude the time taken in obtaining a copy of the 
decree,^ On the same principle it would follow that ‘even in cases 
where a formal and final order is not necessary to be prepared, the 
party will be entitled to deduct the time taken for obtaining a copy 
thereof if such an order is actically prepared}^ 

The exclusion of any time in computing the period of limitation 
for a x^roceeding necessarily implies that such time must begin before 
the expiry of the period of limitation. Hence, as a general rule, 
in order to entitle an appellant to deduct the period required for 
obtaining the necessary copies, a proper application for copies must 
be made within the period of limitation for the appeal. (As to how 
far this rule is subject to exceptions, see Notes 24 and 25.) 

8. In respect of what documents exclusion should be 
made. Only that period can be excluded under this section which 
has been spent in obtaining copies of — 

(1) the decree appealed from or sought to be reviewed^ 

(2) the judgment on which the decree under the appeal or the 

review is founded, 

( 3 ) the award which is sought to he set aside. 

In computing the period of limitation for an appeal or an 
application for review, the time requisite for obtaining both a copy 
of the judgment as well as a copy of the decree, should be excluded,^ 

9. (*35) 22 AIR 1935 All 258 (259) : 157 Ind Gas 170 : 57 All 751 (DB). Oaekwar, 
Bar oda State Railxoay v. HabibxUlah, (Case of leave to appeal to the Privy 
Council.) 

ISee also (’85) 1885 All W N 257 (257), Damru v. Murdan. (Though copy is 
granted on the same day of application for it one day is to be excluded.)] 

10. (*25) 12 AIR 1925 All 419 (419, 420) ; 2G Or R. J. 961 : 87 I G. 417 ; 47 All 
462, Daulat Bant v. Kanhaiya Lai. (Proceeding under S. 476, Cr. P. C., in a 
civil Court— Final order separately drawn up in fact — (*20) AIR 1920 Pat 844 
(DB), Mahesh Kant v. Bam Prasad, followed.) 

11. (’37) 167 Ind Gas 250 (261) (Lah) (DB), Atmaram v. Bamchand. 

(’50) 85 Cal Ij Jour 299 (302) (DB), Kedar Lall v. Hari Lall. (The time requisite 
for obtaining a copy does not begin until an application for a copy has been 
made, and an. appellant is not entitled to deduct the time requisite for obtaining a 
copy if the application for copy was made after the expiry of the period prescribed 
for appealing ) 

(’42) 29 A I R 1942 Mad 604 (606) : I D R (1942) Mad 868 : 203 Ind Gas 5, 
Kamaraju v Saramma.i (Section assumes that time requisitefor obtaining copies 
must begin before expiry of limitation.) 

[See also (’81) 10 Cal 652 (655) (DB), Barney v. Broughton. (See remark of 
Garth C, J. in course of arguments.)] 

Section 12 — Note 8 

1. (’38) 25 AIR 1938 Lah 707 (708) : 182 Ind Gas 108, Md. Zaman v. Hans Baj. 
(*37) 24 AIR 1937 Oudh 65 (66); 12 Luck 472 ; 165 Ind Gas 578 (DB), Lallu Bam 
V, Deputy Commissioner, Kheri. 

(’37) 65 Gal L Jour 415(416). Oirish Chandra Ghose v. Narayan Chandra Ohose, 
(*36) 165 Ind Gas 712 (713) (DB) (Pesh), Muhammad Akbar Khan v. Abdul 
Bahman. (Provided that the overlapping period is not counted twice over.) 
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subject, however, to the obvious qualification that where the periods 
overlap, one of the overlapping periods should be left out of account/'* 
In computing the period of limitation for an application to set aside 
an award, the time requisite for obtaining a copy of the aioanl only 
should be excluded. 

Time spent in obtaining copies of documents other than those 
referred to above cannot be excluded'® oven though, according to rules 
of the CJourt, such copies have to bo filed along with the appeal or 
application. Thus, in a second appeal the time spent in obtaining 
copies of the judgment and decree of the first Court cannot be 
excluded in computing the period of limitation for the second appeal.'^ 


(’30) 17 AIR 1930 Nag 113(116): ‘2G Nag L R GG: 123 Ind Cas 470 {l^M)JiaUhah 
Miyan v. Vandvrang. (Dili's on whicli Goth copies were beiug prepared cuiniot 
be doubly excluded — (’ll) 7 Nag L R G7, ]‘arashra)n v. Likhan, overruled.) 

(’24) 11 AIR 1921 All 1G2 (1G2) : 74 Ind Gas 486, Kidar Satii v. Nana/;. 

(*25) 12 A I R 1925 All 436 (430) : 87 Ind C.is 484 : 47 All 509 (DB), Ramzan 
Bakhsh v. Mithammad Ishaq. 

(’24) 11 AIR 1924 Bom 185 (186) ; 48 Bom 292 : 87 Ind Gas 93 (DB), Mac 7 niUan 
iC Co. Ltd. V. K. <£ J. Cooper, (Following {’09; 33 ^.lud 256 (DB). Stlamian v. 
Tlamanadhan A (’17) AIR 1917 Gal 619 (DB).) 

(’17) 4 AIR 1917 Cal 619 (619): 36 I.G. 66 (DB), Rajini Rath v. Kali Mohan Das. 
(’26) 13 AIR 1926 Lah 529 (529) : 95 1. G. 302, Raja Itam v. Firm Ranhc Mai. 
(’ll) 10 Ind Gas 542 (542, 543) (Cal), Tardbati Koer v. Jaj.leo Narain. 

(’12) 17 lud Gag 393 (393) (Mad), Sarasi^nhulu v. Secy, of State. (Following ('09j 
33 Mad 256 (DB), Silatnban v. Ravtanadhan.) 

(’22) 66 Ind Cas 23 (24) : 41 JIad L Jour 273 (274), Velliya7nmal liibi v. Koolay- 
antia liowthen. (Following (’09) 33 Mad 266iDB)and (’98)8 Mad L Jour 1 18 (DBJ.) 

(’ll) 12 Ind Cas 677 (677,678) (DB)(Gai), Sunder Koer wLala Rajhunath Sahai. 
(Same period cannot be deducted twice over.) 

( 98) 8 ^[ad Li Jour 148 (149) (DB), Raman Chetii v. Kadirvalii. (Except where 
those two p)eriods overlap each other ) 

(■04) 28 Bom 643 (644) : 6 Bom L R 920, Haji ETassan v. Noor MuhammO'J. 

[See (’08) 31 Mad 268 (270) : 4 Mad L Tim 77 (DB). Settappa v. M^ithia. 

(’66) 5 Suth W R Misc 44(44), Lai Gopalnath Sahee Deo v. Mt. Rudutn Koo 7 iit'ur.'\ 

2. See cases cited in foot- note 1. 

(’50) 37 AIR 1950 Bom 350 (Pr 2) : ILR (1950) Bom GOG (DB), Kanji Devsi v. 
Velji Ilaridas. 

(’48) 35 AIR 1948 Pat 260 (262) : 26 Pat 295 (DB), Manoo Rni v. Keshwar Rai. 
(Same period canuot be deducted twice over wheu application for copies of judg- 
ment and decree is made simultaneously and coj>ies are obtained siinultaueously.) 

2a. See also (’50) 37 AIR 1950 Cal 356 (Para 5) : 54 Cal W N 297 (DB). Province 
of Lengal v, Amulya Dhon, (Time during which the application for the certi- 
ficate that the case was fit (or aijpeal asked for uuder S. 3 (b) (i)of the Calcutta 

Improvemeut (Appo;ils) Act was pending before the President of the Tribunal 
cannot bo excluded under S. 12.) 

3 . (’18) 5 A I R 1918 All 389 (390) : 42 Ind Cas 855 : 40 All 1 (FB), Narsingh 
Sahai V. Sheo Prasad. 

( 39) 26 A I R 1939 Lah 378 (379), Prithi Pal Siugh v. Hans Raj, (But having 
regard to the fact that the appellant had actually made an application for a 
certified coj)y of the first Court’s judgment before limitation for the second 
appecil had expired, High Court may allow the time spent in obtaining the copy 
— ( 2/) AIR 1927 Lah 717 followed.) 

(’28) 15 AIR 1928 All 416 (416) : 115 Ind Cas 880, Ranke Lai v. Bhola Nath. 
(But it am be allowed under Section 5*) 

(’22) 9 AIR 1922 Lah 415 (415): 72 I. C 797 (DB), GurdU Singh v. Charan Das. 
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Section 12 The reason is that no rule of the Court can add to or modify the 

Notes 8-9 conditions and limitation laid down in the Act.^ As to whether time 

spent in obtaining copies of documents referred to in this section can 
be excluded even though according to the rules of the Court they are 
not required to be filed, see Note 7. 

The delay necessitated in obtaining copies necessary to be filed 
along with the proceeding, but which are not referred to in sub-ss. (2) 
to (l), may, however, be excused under S. 5 of the Limitation Act, 
where such x^^ovision is applicable and there is sufiQcient cause for 
excusing it. (see Note 33 to section 5.) 

9. Exclusion, where copies are obtained by stranger or 
for a different purpose. — It is not necessary that, in order to 
claim the exclusion of time under this section, the application for 
copies should have been made by the party himself in person.^ Thus 
a party is entitled to use a copy obtained by another party^ or even 
by a stranger^ and claim exclusion of the time spent in obtaining that 
copy. The application can be made through the i^arty's agent (i. e., 
through the post office where, under the rules, an application through 
|iost is allowed), but in such cases, time will be excluded only from 

(’23) 10 AIR 1923 Lah 461 (461) : 73 Ind Gas 919, Chukar Mai v. Bira Bam. 

(’27) 14 AIR 1927 Lah 717 (717): 103 Ind Gas George Goivshala v.Balak 

Bam. (Court may allow though the deduction cannot be claimed as of right ) 

(’27) 14 AIR 1927 Lah 192 (192) : 100 Ind Gas 854, Babu Singh v, Mangat Bai. 
(’21) 8 AIR 1921 All 23 (28) : 43 All 660 : 63 Ind Gas 338 (FB), Bhaircn Ghulam 
V. Bam Autar Singh. (Under rules of Allahabad High Court a second appeal 
without copies of first Court’s judgment will not be proper presentation — Appli- 
cant can take advantage of Section 5.) 

(’23) 10 AIR 1923 Lah 96 (96) ; 68 Ind Gas 777, Madan Gopal v. Malaiva Bam. 
(’25) 12 AIR 1925 Rang 344 (344) ; 3 Rang 310 : 90 Ind Gas 910 (DB), Maung Bo 
Au7ig V. U Bya. (Court may in its discretion allow such time.) 

(’08) 32 Bom 14 (24, 25) : 9 Bom L R 1138, Chunilal v. Dahyahhai. 

4. (18) 5 AIR 1918 All 389(390): 42 Ind Gas 855: 40 All 1 (FB). Narsingh Sahai 
V. Sheo Prasad. 

(’27) 14 AIR 1927 Lah 192 (192) : 100 Ind Gas 854, Babu v, Mangat Bai. 

(’08) 32 Bom 14 (24, 25) : 9 Bom L R 1138 (FB), Chunilal v. Dahyahhai. 

Section 12 — Note 9 

1 . (’34) 21 AIR 1934 Lah 135 (135) : 149 Ind Gas 1127, Chandu v. Mast Bam. 

2. (’20) 7 A I R 1920 :Mad 159 (159, 160) : 43 Mad 633 : 56 Ind Gas 73 (DB), 
Aminudeen Sahib v. Pyari Bi. ([’02) 12 Mad L Jour 385 (DB), Bamamurthi v. 
Subramania. dissented from.) 

3. (’07) 29 All 264 (265, 266) : 4 All L Jour 152 ; 1907 All W N 67 (DB), Ram 
Kishan Shastari v. Kashi Bai. (Copy obtained by pleader’s clerk on his own 
application — Affirming (’06) 1906 All W N 223, Kashi Bai v. Bamicishan 
Shastari.) 

(’14; 1 AIR 1914 Oudh 244 (244) : 23 Ind Gas 209, Bcibu Btidra Prafap Singh r. 
Baghuraj Qir. (Application made by applicant’s pleader’s clerk — Application 
not signed by vakil.) 

[See however (’32) 19 AIR 1932 Pat 103 (105) : 11 Pat 40 : 136 I. C. 302 (DB). 
Basant Lai v. Comjuissioner of Incomedax. (Case under Income-tax Act — 
Section 12 not applicable— Under the policy of the Act, no information could be 
furnished to a stranger -Copy applied for by stranger— Time not to be excluded 
—This decision has nothing to do with this section, and rests on special nature 

of Income-tax Act.)] 
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the date when the agent actually made the api)lication to the proper Section 12 
officer.^ Notes 9 -10 

It is not also necessary* to show, for the aiDplicability of the 
section, that the copy was obtained for the piirpose of the appeal or 
application in question.® 

10. ‘^Time requisite,” meaning of. — There is no definition 
of the expression “time requisite** used in this section, but it has 
been held that it must be undei*stood to mean time and 

reasonably required.^ In Pramatha Nath Hoy v. William Arthur 
Leef^ their Lordships of the Privy Council observed that “no period 
can be regarded as requisite under the Act, which need not have 
elapsed, if the appellant had taken reasonable and proper steps to 
obtain the order.*' And in Jijihhoy N. Surty v. T. Chettyarf Lord 
Phillimore in delivering the judgment of the Privy Council observed 
as follows : 

“The word requisite* is a strong word ; it may be regarded as meaning 
something more than the word ‘required.* It means ‘properly required,* and it 
throws ujx)n the pleader or counsel for the appellant the necessity of showing 
that no part of the delay beyond the prescribed period is due to bis default. ’’ 

It follows from the above that tlie question what is the time 
requisite for obtaining copies in any particular case is one of fact and 
must be determined with reference to the facts and circumstances of 
that case'* and in the light of the rules, if any, framed on the subject^ 

4. (’34) 35 Pun Ij It 713 (7l4), Mehr AH Beg v. Sancan, (Time spent by copying 
agent in getting estimate etc., cannot be allowed.) 

(■14) 1 AIK 1914 Nag CO (62) : 10 Nag L K 139 : 2G I. C. 819, Raghu v. Madhgia. 

5. (’07) 29 All 264 (265, 2G6) : 4 All L Jour 152 : 1907 All W N 67, Bam Kishan 
Shastari v, Ka:>hi Bai. 

Section 12 — Note 10 

1. (*40) 27 AIK 1940 Bom 415 (415) : 192 lud Gas 275 (OE), Balappa Tammanna 
V. Dyainappa Bhusappa, 

(’38) 25 Allt 1938 Mad 823(324): 177 I C, 33, liamasenliayya v. V enhataratUnam . 

(’38) 25 AIK 1938 Nag 287 (288): ILK (1940) Nag 312: 177 Ind Gas 538, Mt.Hira 
Bni V. Indrahahaduv Singh. 

(■20) 7 AIK 1920 Mad 359 (360): 43 Mad 640 : 56 Ind Gas 67 (DB), Snbramanvan 

V. d^araaimham, 

[See aha (’40) 27 AIK 1940 Oudh 173 (174): 15 Luck 376: 186 Ind Gas 136 (DB), 

Yusuf AH V. Md. Kaziiu AH, (Object of this section is to exclude such time 
taken in obtaining a copy of a decree as is beyond the control of the appellant.)) 
la. ('22) 9 AIR 1922 P C 352 (353): 49 Ind App 307: 68 I.C. 900; 49 Gal 999 (PG). 

2. (’28) 15 AIK 1928 P C 103 (106): 109 I.C. 1: 6 Kang 302: 55 Ind App 161 (PC). 

ISee also (’50) 37 AIR 1950 Bom 350 (Pr 2) : ILK (1950) Bom 696 (DB), Kanji 

iJeisi V. I flji Baridas, (The expression “requisite” means something much 

more than required. Tlie proper connotation of that expression is that tlie time 

indicated in sub-ss. (2) and (3) must bo properly required before it could be 
excluded.)] 

3. ( 48) ILK (1948) 2 Cal 202 (207) (DB), J^urnendu Nathv. Kanailal. {(’27) 

AIK 1927 Kang 20 : 4 Rang 265, J, N. Surty v. T. S. Chettyar Firm, P'oll.) 

(’46) 33 AIR 1946 Bom 437 (438) : I L K (1946) Bom 431 : 226 Ind Gas 95 (DB). 

Bhausaheb v. Sonahai. 

(*37) 24 AIR 1937 Bora 162 (164) : 168 Ind Gas 77 : I L U (1937) Bom 443 (FB) 

MurUdhar Shrinivas v. Motilal. (Per Beaumont, C. J.) 

( 17) 4 AIR 1917 All 328 (324) : 34 Ind Gas 204, Bavi Autar v. Bhagelu Sakai 

4. (’36) 22 AIR 1935 Lah 625 (625) : 160 I. C. 788 (DB), Naul Mai v. Berze Mai. 
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and of the practice of the Court.® It also follows that the “time 
requisite IS not always the time actually spent in securing the copies.® 

Delay caused by the appellant’s carelessness or negligence cannot be 
considered time requisite” and cannot be excluded.' 

But delay by the office or the Court for which the appellant is 

not responsible, cannot be counted against him and will have to be 

excluded as being time requisite for obtaining the copies.® See also 
Notes 22 and 23. 


5. ( 83) 12 Cal L K 541 (545) (DB), Nobin Chimder v. Brojendro Coomar. 

33 AIR 1946 Bom 4.37 (438) : ILR (1946) Bom 431 ; 226 led Ca.s 95 (DB), 

Bhausahebr. Sonabai. (Having regard to the fact that some time is bound to be 

taken up between the passing and the signing of the de iree, if the appellant 

waits for a reasonable time m applying for copies, he would be entitled to deduct 

that time in the time requisite under S. 12; but if he waits for an unreasonable 

time 111 applying for copies, he would not be entitled to include that period with- 
in the requisite time.) 

(’401 27 AIR mo Bom 415 (415) : 192 I, id Cas 275 (DB), Balappa Tammanna v. 
Oyamappa Bhusappa. 

^ 103 (104) : 50 Ind Cas 760, Nur Muhammad v. Bam Das. 

(lime during which copies lay ready but undelivered cannot be excluded.) 

( 37) 24 A 1 R 1937 Bom 64 (65) : 167 Ind Cas 664 ; I L li (1937) Bom 421 (DB) 

Bemichand httamchand V. Chatiirbhuj Damji. 

7. (’45) 32 A I R 1945 Lah 233 (234) (DB). Abdul Salam v. Abdul Khaliq. (Parti- 
tion suit decided - Decree not drawn up for considerable lime as requisite stamp 
duty not furnished by parties or either of them within time fixed by Court — 
Appeal -Time between date of judgment and date on which decree was preiiared 
and signed held could not be excluded under S. 12 as time requisite ) 

(’90) 12 All 79 (82) : 1890 All W N 25 (DB), Barbati v. Bhola. 

(’36) 23 AIR 1936 Sind 53 (56) : 29 Sind L R 445 : 163 Ind Cas 30 (DB), Lachmi- 
hai V. Doulatram. 

(’37) 24 A I R 1937 Bom 64 (65) : 167 Ind Cas 664 : I L R (1937) Bom 421 (DB) 
Nemichand XJttamchand v. Chaturbhuj Damji. 

8 (’36) 23 AIR 1936 Lah 120(122): 158 Ind Cas 736, Labhu Bam v. Bansi Dhar. 
(Delay due to negligence by copying department.) 

(’40) 27 A I R 1940 Oiidh 173 (174) : 15 Luck 376 : 186 Ind Cas 136 (DB), Yusuf 
Ali Khan v. Mohammad Kazim Alt. 

(’14) 1 AIR 1914 Oudh 146 (147) : 25 Ind Cas 26, Daljit v. Bam Battan. (Wrong 
copy given — Correct copy given after some time.) 

f’23) 10 AIR 1923 Lah 11(12): 70 Ind Gas 299 (DB), Mt.Chhoto v. Mt. Sana Devi. 
(Application for copies wrongly rejected Rejection set aside by appellate Court 
Subsequently application granted — Interval must be excluded.) 

( 26) 13 AIR 1926 Lah 455 (455) : 94 Ind Cas 1055, Kalian SUigh v. Fazal Din. 
(*36) 23 A I R 1936 Lah 2C0 (201) : 159 Ind Cas 178, Rura Mai v. Ravi Chand. 

(Delay owing to erroneous practice of copying department in not receiving deposit 
at the time of application.) 

('36) 23 AIR 1936 Lah 550 (551) : 163 I.C. 223, Piarelal v. Karta Ram. (Copying 
department is not agent of public.) 

(’36) 23 AIR 1936 Lah 693 (694) : 165 I. C. 516, Mani Singh v. Anand Parkash. 

ISee also (’26) 13 A I R 1926 Sind 114 (115) : 91 Ind Cas 406, Gangaram Ohan^ 
shamdas v. Girdharimal Chetanvial. (Time taken to obtain copies — Sum not 
legally payable, delay in payment of — Period of delay must be excluded— By 
due diligence, it should not be understood that a party should be ready and 
willing to pay any sums which are not legally leviable from him - Hence where 
there had been delay by non-payment of such sum, it was held that the plaintiff 
was entitled to claim exemption for the period of delay as well.)] 
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Notes 11 to 15 deal with various classes of cases in which the 
question of the time requisite for copies may arise for decision, 

10a. Day of copy application and day on which copy is 

ready to be excluded. _ The date on which the application was 

made and the date on which copy was notified as ready must both 
be excluded.^ 

11. Delay caused by application for copies made to wrong 

person An application for copies must be made to the proper 

<^hcer appointed under the rules to entertain such an application. ^ 
Time spent in making an application to a wrong person cannot bo 
considered as time requisite for obtaining the copies. 

As to who is the proper officer to whom an application ought to 
be made for copies in District Courts and Subordinate Courts in the 
Punjab, see the undermentioned cases.^ 


12. Delay caused by defective application for copies In 

order that a party may be entitled to deduct the period required for 
obtaining copies a proper application for copies must be made within 
t e period of limitation.* Where an application for copies is defective 
and has to be returned for correction, the period of exclusion commences 
only trorn the date of its re-presentation after due correction, as it is 
impossible till then for the copying department to comply with the 
ap plication for copies.^ Even wh ore the defect arises out of the wrong 

Section 12 — Note 10a 

^ctmkriskna v. Shra- 

1^939 Nag 150 (154): ILR (1939) Nag 185 : 163 Iiul Cas G6> fllBl 

-UpL “,; f a 

Section 12 — Note 11 

1 AIR 1914 Nag 60 (61) : 10 Nag L R 139 : 26 I C 819, I^arjhu y. Madh- 

rivf n"'’ ^ 

followed, AIR 1935 Lah 625 mBl A' 

389 (BB). w 

ciS v! Si?'M^fiV97nrCaV38lmt)"A A 

1928 Lah ifi ^1^,1 V . Alt PaAAsA- AIR 

'''' 

Section 12 — Note 12 

2 'S Jf Im Al^aram v. Ban.chand. 

i/L V ““ 

2,." 2Uw’.‘“rs f ‘ppi.- 

application rectifying defect Exclusion*^! judgment — Party filing fresh 

>ing a „iect_ Exclusion begins from date of latter application.; 


Section 12 
Notes 10-12 
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Section 12 
Notes 12-13 


information supiDlied by the copying department itself, it has been held 
that the delay caused thereby in obtaining copies cannot, as of right, 
be excluded under s. 12, but that it is a matter falling under S. 5.® 

In the undermentioned case^ of the Nagpur High Court it has 
been held that time lost on account of mistake in the copy application 
can be excluded as time requisite where the mistake could have been 
immediately detected by the copying department by exercise of due 
diligence, which it was expected to exercise under the rules of the 
Pligh Court, but it failed to point out to the applicant the mistake and 
get it remedied then and there. 

Under rules in some Courts an application for copies has to be 
accompanied by cash deposit or deposit of copy papers or folios. A 
defect in complying with this requirement raises a question as to the 
time requisite for obtaining copies. On this point, see Note 14. 

13. Delay caused by separate application for copies of 
judgment and decree. — It has been seen in Note S above that the 
appellant is entitled to the exclusion of the time taken for copies of 
both the judgment and the decree. It is, therefore, open to the appel- 
lant to make his applications for copies of the judgment and the decree 
on different dates; but the second application must be within the period 
of limitation as extended by the first. ^ In such cases, however, if the 

[^See (’39) 26 AIR 1939 Mad 293 (293) : 1S9 Ind Gas 320, Venhatardyulii Naidu 
\.y enl:ata Battamrr^a Garn. (Application for copy of order filed on certain 
date — ISIemorandum asking decree to be drafted and copy of it to be furnished 
filed some days later — Heldt first application was not one for copy of decree.) 
(’32) 1932 Mad W N 328 (329), Poongatana Gramani v, Manicka Goundan* 
(Copy application returned but not represented — Copies obtained on second 
application.) 

(’27) 14 AIR 1927 Lah 59 (59, 60): 98 Ind Cas 942, B. B. cC‘ C, I. Ry. Co. v. Ram 
Sarup Mahru Mai.'] 

3. (’35) 22 AIR 1935 Nag 109 (110) : 155 I C 588, Balwant Rao v. Balmukitnd. 
(Appellant applied for and obtained judgment copy — This copy contained error 
with respect to the number of the suit — The error was repeated by appellant in 
his application for decree copy — Hence delay.) 

4. (’48) 35 AIR 1948 Nag 395 (397) : ILR (1948) Nag IG^.IIhdas v. Banwari Lai 
S'kanharlal. (Application for copy defective in particulars as to case number 
and date of disposal — Days between date of application and date when defect 
was pointed out to applicant excluded.) 

Section 12 — Note 13 

1. (’47) 34 AIR 1947 Lah 168 (170) : ILR (1946) Lah 107 : 230 Ind Cas 73 (DB), 
Bhiivayii Cloth Mills v. Parmeshari Doss. (Judgment delivered on 31 7-1940 and 
application for copy of judgment made on same day — Copy ready for delivery on 
7-8-1940 but actually delivered on 10-8-1940 — Court closed for vacation from 
1-9-1940 to 30-9- 1940 — Application for copy of decree on 30-9-1940 — Copy of 
decree obtained on 11-10-1940 and appeal filed on same day — Appeal is time- 

barred Time taken for obtaining copy of decree cannot be excluded as time 

had already expired though right to appeal did subsist by virtue of S. 4.) 

(’17) 4 AIR 1917 Cal 619 (619) : 38 Ind Cas 66 (DB), Rajani Nath v. Kali Mohan 
Das Kapali. ((’08) 8 Mad L Jour 148 (DB), Raman v. Kadirvalu ; (’09) 33 Mad 
256 (DB), Selamban v. Ramanadhan and (’12) 17 Ind Cas 393 (DB), Karnam v* 
Secy, of State^ relied on.) 

(’25) 12 AIR 1925 All 436 (436) : 87 Ind Cas 484 : 47 All 509 (DB), Ramzan 
Baksh v. Mahomed Ishag. (AIR 1920 All 31, Mool Raj v. Niadar Mol, not 

followed.) 
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periods overlap each other, one of the overlapping periods alone can 
be excluded, (see Note 8.) 

Illustration, 

A decice was passed on 12tli of Oefcober. An application for a copy of the 
decree alone was made on the 18th of October and the cojiy was obtained ou 
the 19th December. Subsequently, i.e., on the ‘22nd December, 'an application for 
a copy of the judgment was made and the copy was obtained on the IGth of 
February following. It was held that the period occupied for obtaining both the 
copies should be excluded, i.e., the period between the 18th October and the 19th 
December and that between the 22nd December and the IGth February .2 The 
fact that this would enable a party to apply for the copy of one record and then 
after obtaining it to apply for a copy of the other record and thus extend the 
time, while if he had applied for both the copies together the time requisite would 
be less, cannot prevail against the express right conferred by this section.'^ 

In some cases^ it has been held that the question of allowing the 
deduotion of the separate periods depends on the facts of each case, 

(’24) 11 AIR 1924 Bom 425 (425, 426) : 48 Bom 433 : 87 I C 545 (DB), Timapx>ci 
V. 1^1 ayijaya. (^asc of two distinct and not cverlai)ping periods.) 

( 26) 13 AIR 1926 Lah 529 (529): 95 I C 302, Baja Ham v. Nanhe Mai Lala Mai 
(’20) 7 AIR 1920 Dah 409 (410) : 54 Ind Gas 879 : 1919 Pun Re No. 163 (DB), All 
Mahomed v. Nathu. (No overlapping — Separate applications — Application for 
copy of decree put in before expiry of time for appeal.) 

(’17) 4 AIR 1917 Dah 287 (288): 39 I 0 617 (DB). Mahomed Amin v. Chirac, h 

Beg. (But in this case it was held that time spent in vernacular copy of decree 
which was unnecessary could not be excluded.) 

(’28) 15 air 1928 Nag 131 (132) : 106 lud Gas 57, Bamachandra Bao v. ;i/ai/a, 
ram. (Obiter.) 

(-19) 6 AIR 1919 Nag 13G (137) : 49 lud Gas 9G1, Sheoram v. Chintoo. (Law does 
not require that both copies must be applied for simultaneously.) 

1 m i! V. Jamnadas Foldar. 

3GG ; 18 Oudh Gas 74. Dl,i Dai/al 

V. hameshar. (8 Mad L Jour 148 relied ou.) 

(’24) 11 AIK 1924 Pat 113 (113, 114) : 77 lud Gas 401 (DB), Jadunanda,i Sahay 
V. Ilanuman Sahay. 

(’36) 23 AIR 1936 Pesh 179 (180) : 164 lud Gas 1069 (DB), Gul Itahman v Mt- 

Z ‘^'^cree need not necessarily be applied for within period mes- 

cribed by first schedule, provided it is made within i)eriod as e.'cteuded by apuli. 
catjou for copy of judgment.) ^ 

(’36) 165 lud Gas 712 (713) (Pesh) (DB), Muhammad Ahbar Khan v. Abdul Rah- 

7/ZcZft * 

[See (’37) 24 AIR 1937 Oudh 65 (66) : 12 Luck 472: 165 Ind Gas 578 (DB) Lallu 
Bam V. De-puty Cominissioner^ Kheri.] ’ 

[But a« (’20) 7 .UR 1920 All 31 (31. 32) : 42 All 260 : 55 lud Gas 315 (DB) 
Moolraj v. Ntadar Mai. (Facts not fully stated iu judgment.)] 

2 . (’09) 4 Ind Gas 301 (302): 33 Mad 256 (DB). Selamban Chetty v. Ramanadhan. 
ChTly. Chetty v. Ramanadhan 

■^‘^dunandan Sahay 

I’ItI 24 Am Chandra Raov. Mayaram. 

mL 7 A Cas 77 : ILK (1937) Bom 443 (F^ 

M2irhdhar Shrinwas v. Moii Lai. ((’98) 23 Bom 442 fDBl ^ a * 

(’36?23°AIR Overruled.)" 

Jan li^^himan v. Mt. Zar 

V. No. 100. Sher 
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Kolcs 13-14 


that unless the applicant shows suflScient reason why he did not apply 
for copies of both the records at the same time, only one of the periods 
is to be allowed and that the separate periods so taken cannot be 

considered requisite for obtaining copies. It is submitted that this 
view is not correct. 

"Where copies of the judgment and decree are applied for on the 
same day, the longer of the two periods should be credited to the 
applicant and he is not entitled to add on to the longer period any 
time within the terminus of the longer period.^ 

14. Delay in furnishing folios, stamps, etc. _ Where the 
rules of Court require that the application should be accompanied by a 
deposit of cash or stamps fixed by rules or estimated by the applicant, 
the question arises whether an application without such a deposit or 
with an insufficient deposit prevents running of time. 

In some cases^ it has been decided that the application is not a 
proper application until the deposit is made or the deficiency is made 
good. In other cases^ it has been held that if such an application is 
accepted without any oojection and without demand for the deposit 
with the application, it must be regarded as a proper application. In 
the undermentioned case,^ where an application for copies was first 
refused not because there was no deposit but because the decree had 

(1865) 2 Suth W R Misc 38 (39), Baboo liursingh Naraiyi Singh v. Baboo Radhay 
Singh. (He must not make unnecessary delay by asking for copies on separate 
dates.) 

5. (’95) 1895 All W N 101 (l02), Batasi v. Hari Das. 

(’05) 12 Gal W N 25 (26) (DB), Bishendtit Tetcari V. Nandan Pershad. (Per 
Woodrofie, J.) 

Section 12 — Note 14 

1. (*34) 35 Pun L R 713 (714), ^fehr Ali Beg v. Sarioan. 

(*14) 1 AIR 1914 Nag 60 (62) : 10 Nag L R 130 : 26 I C 819, Raghu v. Madhgia. 
(Copy application and copying fees sent by post same day — Money-order reach- 
ing office later owing to holidays - Application deemed to be made on later date.) 
(’ll) 10 Ind Cas 210 (210) : 5 Sind L R 47 (DB), Toyandas v. Manager of En- 
cumbered Estates. (No allowance can be made for time spent in making deposit.) 
(’36) 167 Ind Cas 250 (251) (DB) (Lab), Atma Ram v. Ramchand, ((*34) 21 AIR 
1934 Pat 4, Pikhesar Nath v. Janakdeo, distinguished.) 

(’ll) 11 Ind Gas 387 (388) (DB) (Gal), Sri Chaiulan Bhuya v. TIaroo Sethi. (Appli- 
cation is incomplete if it does not accompany sufficient number of folios.) 

2. (’36) 23 AIR 1936 Lab 693 (694) ; 165 I 0 516, Majii Singh v. Anand Parkash. 
(’36) 23 AIR 1936 Lab 123 (123, 124) : 161 I C 243, Firm Surjan Das v. Firm 

Dicarka Das. 

(’36) 23 AIR 1936 Lab 120 (122) : 158 Ind Gas 736, Labhu Ram v. Bansi Dkar. 
(’37) 167 Ind Cas 275 (275) : 17 Lab 574 (DB), Mehtab Ali v. Din Mohammad. 
(Where the applicant for copies of the judgment and the decree deposits Rs. 5 
along with bis application and also pays the further sum demanded without 
delay in accordance with the rules prescribed, the whole period from the date 
of the application to the date of the supply of the copies must be held to have 
been ‘requisite’ for obtaining the copies.) 

ISee also (’72-92) 1872-92 Low Bar Rul 425 (425), Maung Tha Hnyin v. Nara- 
men Chetty. (Practice of beginning preparation of copies before charges are 
paid.)] 

3. (’13) 19 Ind Cas 671 (671) : 6 Sind L R 244 (DB), Manager, Incumbered Esta- 
tes in Sind v. Gayiga Ram Bacho Mai, 
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not been then drafted and signed and the copy was subsequently 
granted without a fresh application, it was held that the whole period 
from the date of the application could be excluded. 

Under para. 3S9 of the Oudh Civil Digest, an application must be 
accompanied by stamped copying papers equal in value to the charge 
for the preparation of a copy, and it is for the applicant himself to 
compute the necessary charges. It is not the duty of the department to 
make the calculation for him but only to check the calculation made 
by him. A Pull Bench of the Oudh Chief Court has accordingly held 
that where the application for copies was accompanied by an insuflicient 
deposit and the deficiency was supplied after a requisition therefor by 
the office, the time requisite for obtaining the copy should be computed 
not from the date of the application but from the date on which the 

deficiency was made up as the delay in deposit was due to the error 
of the party."* 


According to the undermentioned cases, ^ if the amount of deposit 
is not sufficient, the Court will have to cause the appearance of the 
applicant and inform him as to how much more money is necessary. 
If the copying department does not call for the applicant and give 
him that information, the time during which the copy could not be 
prepared on account of the deficiency cannot be reckoned against tlie 
applicant. If after such information is given to the applicant he is 
not diligent, the delay of course goes against him.“ In computing time 

4 . (’27) 14 AIR 1927 Oudh 129 (130, 131) : 101 Ind Gas TsG : 2 Lu jk 447 (FB), 
Gudar Pal Singh v. Nagishar Bakhsh Singh. ((’22) AIR 1922 P C 3o2 (PC),' 
Pramatha Nath v. Hon. W^illiani Arthur, relied ou.) 


5. (-44) 31 AIR 1944 Nag 356 (356) : ILR (1944) Nag 725, Pamkri^hna v. Shra^ 
wan. (If the copying work is stopped for inadequate funds, the day on which 
the intimation about the deficiency is given to the applicant should be excluded: 
but the day on which funds are supplied cannot be excluded.) 

(•33) 20 AIR 1933 Nag 218 (218, 219) : 145 Ind Gas 742, Gajpatilal t 

prasad. ((*16) 3 AIR 1916 Nag 36, Tjachman v. Kalya, relied on ) 

(’36) 23 AIR 1936 Lab 550 (550) : 163 Ind Gas 223, Piare Lai v. Karta Ravi. 
(*97) 3 Cal W N 55 (56) (DB), Dulali Bewa v. Saroda Kinkar Pandit 

[See (’48) 35 AIR 1948 Nag 50 (52) : I L R (1947) Nag 323 : 230 Ind Gas 83. 
C^itarain Bh%o$an v. \V amanrao Bablaji. (Copy application on 3 9 1945 Inti- 

mation to supply funds on 18-9-1945 — Funds supplied ou 28-9-1945 —Applicant 
held entitled to exclude day on which funds were supplied in addition to the 
period between 3-9-1945 and 18-9-1945 (both inclusive) ^A I R 1938 Nag 287 : 
I L R (1940) Nag 312, Mt. Hira Bai v. Indrabahadursingh, Rel, ou * f’44) 

^ ^ (1944) Nag 725, Hamkrishna v. Shrawan, Di’ss.) 

( 21) 8 AIR 1921 Nag 141 (141) : 61 Ind Gas 889, Oondaji v. Kisan. 

(’36) 23 AIR 1936 Lab 670(671) : 161 I G 215, Abdul Ghani v. Afaula Baksh. 

^ : I L R (1940) Nag 312 : 177 Ind Gas 538, Aft. 

H%ra Bai v. Indrabahadtirsingh. (Time during which copying is stopped for 
want of funds should be excluded as time required to get copy of decree when 

extra charges are paid without delay — Delay caused by Court giving wrong 
number should also be excluded.)] 

V. Kisan. 

n9 6 1 ?R i Qio ^ ^ ° ^ ® V. Kalya. 

Kamblianjan Stjigh. (Where a part of the requisite stamped folios alone are sup- 
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Section 12 
Note 14 


for copies in such cases the day on which the deficiency in deposit is 

notified and the day on which deficiency is made good should both be 
excluded.®^ 

The rules in Lahore Courts require the applicant to deposit money 

and folios. Notwithstanding the rules, the Lahore High Court by a 

Full Bench^ has held that an application for copies, whether made in 

person or by post, which bears the necessary court-fee stamp and is 

addressed to the proper officer, is a valid application even if it is not 

accompanied by the full cost of preparation and certification of the 

copy. The time necessary for ascertaining the costs of preparing the 

copy was taken to be time “requisite for obtaining a copy,” provided 

the deposit was made with due diligence when required by the copyin<» 
department. ^ 

In computing the time for copies the day on which the folios are 
called for and tlio day on which they are supplied must be excluded, 
as time should be computed in whole days and not in hours.® Any 
intermediate delay in supplying folios should go against the appel- 
lant.® The time occupied in ascertaining the requisite number of folios, 
however, cannot be deducted.^® ^ 


plied on notice and the rest only subsequently, the applicant is not entitled to 
exclusion of time till folios etc , are fully supplied.) 

(’16) 3 A I R 19IG Pat 267 (268) ; 35 Ind Gas 868 : 1 Pat L Jour 573 (FB), Bam 
Asray Singh v. Sheonandan Singh, 

[See (’38) 25 AIR 1938 Nag 287 (288) : I L R (1940) Nag 312: 177 Ind Gas 538, 
Hi, Rita Bai v. Indrabahadursingh. (If the time is wasted because of the*^ 
appellant’s own negligence, that time does not count.)] 

6a. (’48) 35 A I R 1948 Nag 50 (52) : I L R (1947) Nag 323 : 230 Ind Gas 83, 
Sitaram Bhiosan v. Wamanrao BablajL ((’38) AIR 1938 Nag 287 : I L R 
(1940) Nag 312, Hira Bai v. Indrahahadursinghy Rel. on.— (’44) AIR 1944 Nag 
356 : I L R (1944) Nag 725, Bamkrishna v. ShrawaUj Diss.) 

[See however (’44) 31 AIR 1944 Nag 356 (356) : I L R (1944) Nag 725, Banu 
krishna v. Shrawan, (The day on which deficiency is made good cannot be 
e.xcluded.)] 

7. (’36) 23 AIR 1936 Lah 771 (777) : 17 Lah 429: 166 Ind Gas 467 (FB), Kisliore 
Ohand v, Bahaduv, (( 35) AIR 1935 Lah 889 (D B), Jiwaii v. Puyijab National 
Bank, Overruled.) 

[See also (’36) 23 A I R 1936 Lah 1007 (1003) : 169 Ind Gas 176, ML Ghulam 
Aishan v. Mohammad Sharif, (Applicant presenting application for copy with 
insufficient payment for costs — Further demand for deposit made — Delay of 
two or three days in making necessary deposit — No negligence on applicant’s 
part — Delay construed as time requisite within meaning of this section and 
hence excused.)] 

8. (’02) 2 Ind Gas 359 (361) : 5 Low Bur Rul 15, Abdulla Kaka v. Palaneappa. 

9. (’90) 12 All 79 (82) : 1890 All W N 25 (DB), Parbati v. Bhola. (Time requisite 
means time taken by officer in preparing copy.) 

(’90) 12 All 461 (479) : 1890 All W N 149 (FB;. Bechi v. Ahsayi^Ullah Khan. 

(’68) 9 Suth W R 138 (139), Chumun Choiodhry v. Ali A:im. (Delay in supply of 
required “plain paper” will also go against appellant.) 

(’26) 97 Ind Gas 728 (729) (D B) (Gal), Mabarek Fakir v. Bhtcban Mohan Ghose. 
((’22) AIR 1922 P C 352 : 49 Ind App 307 : 49 Cal 999 (P C), Pramaiha Nath 
V. Hon. William Arthur, followed.) 

[See (’35) 157 Ind Gas 181 (181) (DB) (Lah), Baij Nath v. Gapu i?atrt.] 

9 a. (’86) 12 Cal 30 (33) (DB), Gu7iga Das Dey v. Bam joy Dey. 
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Where time is being occupied for obtaining copy of one of the 

documents, either the decree or judgment, a delay during the same 

period in supplying folios in respect of the other document cannot be 

counted against the appellant as the period of delay is already bein<» 
counted in his favour.'® ° 

Where the day or days immediately after the date of notice for 

requisite folios happen to be holidays, such days will be excluded.” 

But the applicant must deposit the papers on the re-opening day.” 

If, however, arrangements are made for receiving the folios or printin-^ 

charges during the holidays and this hict is duly notified, the applicant 

is not entitled to wait till the re-opening of the Court for makin- the 
requisite supply.'^ ° 


In a Patna case'^ the decree appealed from was passed on 
17-9-1919. The appellant applied for copies and the requisite folios 
were notified on 18-9-1919. The applicant supplied them on l 9 - 9 -i 9 i 9 
but they were short of the required number. The Court being closed 
for holidays re-opened on 27-10-1919, and on that date the deficiency 
m the folios was made up by the applicant. The High Court held that 
the thirty days time for appeal having expired during tlie holidays 
the appellant was entitled to file an apidication for copies on the 
re-opening date, i.e., 27-10-1919 and that therefore he could very well 
supply the deficient folios on the re-opening day, thus keeping alive 
his application and claim the exclusion of the days of the application 
of the notice for folios and also 27-10-1919. It is submitted that the 


10. ( 22) 66 lud Gas 23 (24) (DB) (Mad), V alliainmal Jiibi v. Koolayanna. 

11. (’31) IS A I K 1931 Cal 731 (732) : bS Cal 969 : 134 Ind Gas S95. Mahowe< 

NTTicirSnl^^ Su.,/. (Calcutta High Court Oenoral Lue. 

(*13) 21 Ind Gas 192 (492) (D B) (Mad), liamasainy CJietiy v. RmnanaLha C'bptt 
(Following t’90) 12 All 461 (FB). Bechi v. Ahsan-UUah Khan.) 

( 03) 8 Cal W N 141 (142) (DB), Naiuab Syed Atnir Hossain v. Tulsi /Jass (Folio- 
were called for during holidays and would not be received during the houLl )' 

theTopfei’r^’'’ " necessar/for drawing u, 

(■36) 23 AIR 19.36 Nag 289 (289, 290) : 166 Ind Gas 965 : I L R (1938) Na- 3i-> 

».'5i v.xss 

12. (’21) 8 AIR 1921 Nag 111 ( 111 ) ; G1 Ind Gas 889, Oondaji v. Kishan. 

13. ( 19) 6 AIK 1919 Mad 581 (582) : 50 Ind Gas 518 /DBl Unn\ ir • 7 r. 

V. A6a Bauer SaUil. (ArrangenrLts to tlel^er’ clpfei’ d^Sg falr r 
arrangements to receive printing charges, etc.) ^ ^ impjy 

^ ^ ^ ^ Fareand AH y. Abdul 

^fjudSen?JiuJe7ed on 3? ■"I""''"”' 

STe oVT 4iing?ee -^GourHlolLitorL^ 

4.10.33 - that owing ic^’SLtrvlS^o^I \t V:ml7 Sf Tf 
hm,tatron or the appeal was 2-10 33 and that as the noJl.d 

thaMii\tr‘": - -bLfted th^t the vTew 

Note 10,)] ° extended upto the reopening day is not correct -See S. 4 
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Section 12 view that the period of limitation for the appeal is extended upto the 

wotes 14 15 re-opening day is not correct, (see S. 4 Note 10.) See Note 24 for fuller 

discussion of the effect of the intervention of holidays after judgment. 

Where after making an application no delay has been caused by 
the applicant, the whole period between the date of the application 
and the date of the copy being ready for delivery must be excluded.^® 

Where an application for copies is made with the requisite folios 
and stamps and the applicant is informed that the copies will be 
ready on a particular day, there is no further duty on the applicant 
or his lawyer to go to the Court on intervening days to ascertain from 
the register whether farther stamps or folios are necessary. Where it 
is notified by a mere entry in the register that further stamps and 
folios are required but the applicant comes to know of it only on 
the date originally fixed for the delivery of the copies, the delay in 
supplying the stamps and folios ought not to be counted against him.^® 

15. Delay in taking delivery of copy. — The date on which 
the copy is ready should be excluded as time requisite for obtaining 
it.^ But any delay of the party subsequent to that date in taking 
delivery of the same is not time “requisite for obtaining a copy” and 
consequently the time between the date on which the copy is ready 
and the date on which it is actually taken delivery of by the party 
cannot be excluded.^ 

15. (’17) 4 A I R 1917 Pat 701 (701) ; 37 lud Cas 211 ; 1 Pat L Jour 163. Kesko 
Prasad Singh Bahadur v. Harbans Raid. 

(’19) 6 A I R 1919 Pat 38 (38) : 49 Ind Cas 1000 (D B), Mt. Bibi Falhrunissa v. 
Rambhan jan Singh. 

[See (’70) 13 Suth W R 245 (246, 247) : 4 Bcng L R App 84 (DB), Secy, of State 

V. M idnsaw'tny.'] 

16. (’41) 28 A I R 1941 Cal 378 (379) : I L R (1941) 1 Cal 536 : 196 Ind Cas 193, 
Jamadar Singh v. Sheikh Naiyab AH. 

Section 12 — Note 15 

1. (’39) 26 AIR 1939 Bom 46 (46) ; 179 Ind Cas 645 (DB), Raichaud Chunilal v. 
Rahi Nana. 

(’33) 20 AIR 1933 Nag 362 (363) : 147 lud Cas 1113, Shiva v. Dashrath. ( (*14) 
AIR 1914 Nag 60, Raghti v. Madhgia, relied on ) 

(’15) 2 AIR 1915 Nag 117 (118) : 29 Ind Cas 833 : 11 Nag L R 104, Kashibai v. 

Kannoo. 

(’37) 24 AIR 1937 Oudh 26 (27) : 165 Ind Cas 269 : 12 Luck 531, Sukhnandan 
Prasad Shtikla v. Raja Ahmed AH Khan. 

2. (’19) 6 AIR 1919 Lah 103 (104): 50 Ind Cas 760, Nurmuhammad v. Ram Das, 
(Not time actually spent but time requisite can be deducted.) 

(’22) 9 AIR 1922 Lah 423 (423) : 67 Ind Cas 478, Baica Singh v. Thakur Singh. 

(’17) 4 AIR 1917 Sind 52 (53) : 38 Ind Cas 464 : 10 Sind L R 165 (DB), Tolaram 
V. Jaffer Khan. (There is no rule in Sind Courts Civil Circular for giving notice 
of copies being ready for delivery — Party must be diligent.) 

(’14) 24 Ind Cas 977 (977) . 7 Sind L R 201, Allahdadshah v. Mukhdum Amin. 

(’90) 12 All 79 (82) : 1890 All W N 25 (DB), Parbati v. Bhola. 

(’90) 4 C P L R 188 (189), Mt. Kaveri Bai v. ML Chandra Bhagabai. 

(’81) 9 Cal L B 293 (294) (DB), Gopal Chunder Boy v Brojo Behary Milter. 

(’23) 10 AIR 1923 Lah 696 (696) : 73 Ind Cas 447, Ram Sarup v. Zoraioar Mai. 

(’30) 17 AIR 1930 Rang 209 (209) : 127 Ind Cas 379, Satin v. Osi Vila. 

[See (’ll) 9 Ind Cas 607 (607) (Lah), Mohan Ram v, Md, Khuda Dad Khan.\ 
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In the absence of a notice or a communication to the party of 

the date on which the copies are ready for delivery, the delay in 

taking delivery cannot be counted against the appellant.^ Whore under 

the rules of a Court the copying establishment is unable to tell the 

exact date on which copies will be ready and the appellant is not 

guilty of undue delay m taking delivery, the period between the date 

of their being ready and the date of taking delivery should be 
excluded. 

Where a Sunday or a holiday succeeds the day on which the 

wpy is ready for delivery, such a day also will bo excluded if the 

delu-ery is taken the next day.^ But where special arrangement is 

made to deliver copies during holidays and this fact is known to the 

appellant he cannot take delivery of the copy on the ro-opening of 

the Court and claim a deduction of the whole period it remained 
undelivered. 

16 Supply of folios before they are called for by Court _ 
on^Vm ^ application for copies of judgment and decree 

folios for the copies. On 8-10. 1903 folios necessary for the copies were 

of d^f h ^ already deposited a certain number 

of folios, the remaining number of folios wore supplied on 14-11-1923 

The copy of the decree was ready for delivery on 16.11-1923. The copy 

of the decree required only three folios, that is, less than the number 

of fohos deposited with the application for copies. It was held that 

andTTi to deduct the whole period between 6-10.1923 

all the fohos necessary f or the judgment were not deposited in proper 
3^ (-20) 7 AIR 1920 Pat 

!-6?1 S I f ^ 

(Delay due to negligence 

to, elvins „oli,e „t bring riod/lo,' j.™ I“)j“ ''' '' 

4. (’90) 4 C P L R 166 (166), Upasoo v. Gopal. 

(■91) 6 C P L It 13 (14). Punjaji v. JaganLh. 

6, ( 19) 6 AIR 1919 Mad 409 (410) : 49 Ind Paa nor a i 
sxcainy (Madras Hitrh Court bv ^PP^^^swawy y, Narayana^ 

nmdcLLngemont: to?eliv;r Government Gazette, 

the Christmas holidays ) ^ during the summer vacation and not during 

t" “ ' * ^ ®B). 

tion that copy was ready ParL '"iT^ ■ during vaca- 

notice-board L^ee was^ot enooJh he ro.eived no notice - Held 

such notice.)] ^ ^ hound to take cognizance of 

3.Liin*28, 


Section 12 
Notes 15-16 



484 


EXCLUSION OF TIME IN LEGAL PROCEEDINGS 


Section 12 
Notes 16-18 


time, as he had deposited the requisite folios for the decree withoxtt 
any loss of tirae.^ 

17. Application struck off for non-compliance and subse- 
quently revived. — Where under rules a time is fixed within which 
the copy stamps are to be furnished failing which the copy application 
is to be struck off, an application so struck off may be revived by a 
special application to the Court on that behalf and the computation 

of the limitation period will be made as if the application has been 
subsisting.^ 

18. Delay caused by despatch of copies by post. 

When rules allow copies to be despatched by post, the post office is 
the agent of the applicaut and the date on which the copy is handed 
over to the post office is the date of delivery to the applicant. The 
period, therefore, between the date on which the copy was ready and 
the date on wliich it was despatched by post is to be excluded also,^ 
but not the time taken in the transmission of the copy by post But 
if being despatched by the copying department to a wrong address the 
copy is returned to the department and again re-despatched to the 
correct address, the period between the date of despatch to the wrong 
address and date of despatch to the right address will have also to be 
excluded.^ 


Section 12 — Note 16 

I. (’-iG) 13 AIR 1920 Cal 1105 (HOC) ; 98 I. C. 748 (DB), Adari>,-iya Choudhrani 
V. Haniproiap Agartrala. 

Section 12 — Note 17 

1 . (’-12) 29 AIR 1942 Mad 3G9 (370):204 Ind Cas 523, Beriimull v. Vein Gramariy. 
(Where tin application for cipies is struck off under R. 129 of Madras High Court 
Civil Rules of Practice for non deposit of requisite stamp, papers and a subse- 
quent petition is put in for restoration of the previous application, the Court has 
power to restore the original apiUcation and to treat the subsequent application 
as a continuation of the original application for the purpose of computing the 
time for filing an appeal.) 

(’96) 18 Mad 374 (370, 377), Ramanuja Iyengar v. Narayana Iyengar. (Madras 
Coj'y Rules Default in sujqjljing witliin three days stamp paper as required — 
Application liable to be struck off.) 

Section 12 — Note 18 

1 . (’22) 9 AIR 1922 Lah 219 (220) : 3 Lah 280 : 09 lud Cas 818, Ghulla Singh v, 
Sohan Singh. 

(’22) 9 Alii 1922 Lah 415 (415) : 72 lud Casldl{DBlGurdif Singh v. CharanDas. 

(’19) 6 AIR 1919 Oudh 11 (11) : 54 Ind Cas 831, Mt, Iqbal Jehan Regain v. 
Mathra Prasad, 

(’20) 13 AIR 1920 Lah 223(223):92 I.C. 900, Allah Bahsh v. Rohtak Municipaliiy. 

{’33j 20 AIR 1933 Pesh 22 (23) : 142 Ind Cas 230, Sultan Din v. i'artah Singh. 
(Whether by ordinary post or by Y. P. P. immaterial.) 

(’12) 13 Ind Cas 943 (943) (All) (DB), Balmakand v. Kundan Lai. 

(’12) 14 Ind Cas 403 (404) : 8 Nag L R 11, Kiishna v. Balia. (Where rules permit 

-of copies being granted by post, delay caused by the office in despatching them 
after their being ready should not be reckoned against party.) 

(’12) 17 Ind Cas 624 (625) : 8 Nag L R 172, Po.ga v. Sadasheo. (Copy ready on 3rd 
but office unable to despatch it that day Party took delivery on 4th — As office 
could have despatched it only on 4th, held 4th also to be excluded.) 

See also (’25) 12 AIR 1925 Oudh 643 (644) : 90 Ind Cas 115,Srip<^^ v. Hubdar.'] 

la. (’01) 14 C P L IV40 (41), Gariid Chamar v. Hii'a Rain Koshta. 

2 . (’22) 9 AIR 1922 Lah 170 (171) ; 69 Ind Gas 895 (DB), The Municipal Com- 
mittce, Chiniot v. Bashi Bam. (So assumed.) 
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In a case where the applicant hal asked copies to be sent bv 

post under rules but the department failed to do so but only posted 

a notice on the board that the copies were ready and the party took 

delivery of it in person after waiting for a reasonable time, the period 

between the date of the copy being ready and the date of dolivcrv 
was deducted.® ‘vuiy 

19. Delay caused by getting a vernacular copy of decree 
or judgment Where the decree of the Court has been drafted m 
nghsh and the party obtains only a vernacular copy and files it 
along ...1, , ,, appoal ho io no. cn.Mcl to a ,lo<l„o.,„" of .he Lo 
aken foi such a copy. The same rule applies in the case of an Bnglish 
judgment of which the appellant had applied for a translation ® 

occafion^°''‘^%°^ documents obtained on two different 

excLded requisite to obtain which copy to be 

excluded. Where copies of the judgment and decree are obtained 

ut are not available for being filed owing to their loss or to other 
causes, and subsequently another application for copies is made .m l 
an appeal is filed with tliese copies, it has been holdTy a I 1 i e i h 
the High Court of Madras that the tune requisite for obtainio'! 

excluder anfnotT'';'’"”'' rnenorandum of uppeaf should b^ 

Ml jnl 1 TT 1 n obtaining the other copies ■ The 

Allahabad High Court holds the same viewJ^ The lliah Court nf r \ 

rr‘“! 'rr "■? 

entitled to deduct only the time requisite for obtaining a copy of the 

caei the hai by claiming to exclude the time taken to obtain the latn- 
below.'®" ^ appeal.® See also the case noted 

3. (’05) 8 Onclli Gas 150 (151) /Ul TwTTiTT ^ ) 

Hit, X atim-uiuuissa v. Amjad AH Khan 

. Section 12 — Note 10 

1- { 17) 4 AIR 1917 Lah 287 (288) : 39 lud Cas (317 (nR) ir ; 

Chirugh. (Uulea reduirini? Fiw<i: -l* ^ j ‘ ^fohamjnad Amin v. 

memoranclung de.reo to be produced with appe..! 

( 34) 21 AIK 1934 LaJi 304 (304) : 150 Ind Cii>? 7 fti \r i c* » 

(Copy of traiisktiou of decree uusiyiK^ 1 v T ^^ngh v. Kajn Chand, 

Khan V. Sa,nun<Iar J-dgo-C.31) 1.3, c.is -3, Sher DM 

2. ( 20) 7 AIH 1920 Lih 224 (’^24) * 59 T p t/’ i. 

(’83) 1883 Pun It , 3 No. 145, At. l\ya iour V ^ 

1. (’31) 21 AIR 1934 Mad 30.'f (SoT 309^ 49 °^ f ^ , 

Tlnrnmala v. AnavemareMi. ((’22) St' 19 ^ I n A" P ^ V, 

r;‘“ 0 *"<■ *"• 

“s°3 S4“'G65?"l6l'’'’r3"’p ''' 

Mathela v ^.her MjihammAl t;21 (DB), 

VhfifJdat,;?:, t' 

department, cannot be treated f except in the copying 

etc., even thouj^ it k ^ obt^^ning a copy of docreo 

depar-tment.) ^eitihed to be a true copy by the office of the copying 
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Section 12 21. Application for copy on date of judgment. Sub- 

Notes 21-24 section (2) provides that in addition to the time requisite for obtaining 

copies, the day on which the judgment is pronounced should also be 
excluded. But where the application for copies is put in on the same 
day as the judgment, that day cannot be excluded twice over, once as 
the day on which judgment was pronounced and again as the day 
requisite for obtaining copies. The day of judgment has to be excluded 
first and then the time requisite for copies has to be excluded.^ A 
contrary view has, however, been taken by the High Court of Nagpur 
which has held, overruling the undermentioned case^ that such day 
can be excluded twice over.^ 

22. Application for copy mislaid by office The fact that 

time is lost by reason of the party's copy application being lost in the 
copying department and that another application is rendered necessary 
is not to be counted against the appellant.^ 

23. Time between the date of the application for copies 
and the date of notice of requisition for stamp and folios 
for copies* — This period will have to be excluded in the computation 

s 

of the period of limitation, i.e., the period inclusive of the date of the 
application and the date of the notification.^ The proper mode of 
informing the applicant of the reqtiisite or deficit stamps and folios is 
to put up a notice on the notice board in Court. Calling out the names 
of the applicant in the copying department is not sufficient notice.^ 

24. Holidays intervening between dates of judgment and 
copy application. — As a geaei*al rule, no period prior to the date of 
application for copies can be regarded as “time requisite" for obtaining 

Section 12 — Note 21 

1. (’24) 11 AIR 1924 Lah 599 (600) : 75 I. C. 1055, Ata Muhammad v. Pir 
Khan, 

(’92-96) 2 Upp Bur Rul 456 (457), Mating Aung Gyi v. Mohije Siike Gye. 

2. (*17) 4 AIR 1917 Nag 196 (197) : 40 Ind Cas 425 ; 13 Nag L R 89, Salamsingh 

V. Hira. 

3. (’39) 26 AIR 1939 Nag 150 (154) : ILR (1939) Nag 185 : 182 lud Cas 662 (DB), 
Balhrishna Rajaram v. Baijnath Oirdharilal. (There is nothing fundamentally 
unjust or unreasonable in excluding the same day twice.) 

. Section 12 — Note 22 

1. (’14) I AIR 1914 Lah 545 (546) : 1915 Pun Re Cri No. 3 : 28 Ind Gas 524 : 16 
Cri L Jour 300, Hiiayata v. Emperor. 

Section 12 — Note 23 

1. (’44) 31 AIR 1944 Nag 356 (356):ILR(1944) Nag 725, Ramkrishna v Shraivan. 
(Copy stopped for want of funds but applicant informed tf it later on — Time 
from date of application to date of notification (both inclusive) to be excluded.) 

(’31) 18 AIR 1931 Cal 731 (732) : 58 Gal 969 : 134 Ind Cas 895 (DB). Md Islam 
Choudhury v. Kali Charan Singh. (Vide clauses 1 and 2 of the Rule in General 

Letter No. 16 of the Calcutta High Court.) 

(’36) 23 AIR 1936 Lah 650(651, 652): 166 I. C. 716 (DB), Shco Ram v, Lu/a 

Ram. 

(*02) 7 Gal W N 109 (110) (DB), Kali Sankar Bajpai v. Baikayita Nath Setu 

2. (’31) 18 AIR 1931 Oudh 314 (315) ; 132 Ind Cas 777 : 6 Luck 578, Rahim Bux. 

T. Maiku, 
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the copies. The rule is, however, subject to a broad exception, and 

that IS, that holidays intervening in such a way as to prevent a party 

from taking the necessary steps for obtaining copies should bo regarded 

as time requisite for obtaining the copies. Whether the exception 

applies in any case depends largely on the facts and circumstances 

of that case. Its applicability may bo e.xemplified by a reference to 
illustrative cases : 

Illustration 1. — A judgment is delivered on tlie last day before 

the closing of the Court. A copy application is filed on the re-openin'^ 

date and copies are obtained with which the appeal or other nroceedin” 
is filed. ° 

According to the High Court of Madras, if the judgment was 
delivered at an hour after which, under the rules of the Court no 
copy apidication could have been filed, the holidays must bo regarded 
as time requisite” for obtaining the cepies,^^ but if a copy application 
could have been filed on the date of the judgment itself, the holidays 
cannot be regarded as time requisite.^ According to the High Court of 
Calcutta* and the Chief Court of Oudh,i^ if there is nothing'to show at 
what hour of the day the judgment was delivered, it is reasonable to 
regard tlie hdidays as time requisite for obtaining the copies. According 
o the High Court of Patna,® it would appear that the question, whether 
the application could or could not have been filed on the date of the 
judgment., is not relevant, and tho holidays must necessarily ho excluded 
as tune requisite, whether tho copy apjilication is filed on the ro-opening 

Secticn 12 — Note 24 

1. ('21)8 Alll 1921 Pat 175 (176) ; G Pat P Jour 350 : 62 Ind Cas 649 (PB) 

(■S ‘7 SX-o"'" 

( 20) 7 AIU 19 >0 Mad 350 (360) ; 43 Mud 640:56 lad Gas 67 Him 
V ((’90) 12 \11 461 (FR) Ppchi v Uc rm i, 

T!, T.i'r ' “ 

'pii; a. V. 

tv (iSo I'®)- 

('ll) 10 Ind Gas 866 (868) : 7 Nag P R 67, Parashram v. T.ma,, (Do I 
ISee als-, (’19j 6 AIR 1919 Cal 374 (378) ; 5-r Ind Caa 58> IDRI P >- 

lio,, V. IP. Lee. (Per Chittv, J.)] ‘ ^ 

3 S) f/m w f ^ ^ V. Venlatasuhla. 

3 . (20) 7 AIR 19*20 Mad 1025 (1025) * 63 I G 0 >9 \r^o } j 

Mudali. (*11) 11 Ind Gas 339 Him r. i. ; ^Tasilam^ny v. Arunga 

and (-20) AIR 19 >0 Mad 3?9 mm v Audi Pariah 
a. mm, t v. -Varas/,i,ntam followed ) 

5 L" r , 

39 : “25 Ou?h“caB\V,'7olLfed ) 

250, AMul GHaffor 
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day or later, the reason being that it is the universal practice to 
exclude the day on which the case was decided; for all purposes con- 
nected with the calculation of limitation for an appeal. It is submitted 
that this last view is correct. The late Judicial Commissioner s Court 
of Nagpur had also held that the holidays should be excluded, but not 
on the ground that it is “time requisite.”^ The ground of the decision 
was that the appeal could have been, by virtue of S. 4, filed on the 
re-opening date, that the copy application made on the re-opening 
date is therefore made before the expiry of the period of limitation 
for the appeal and that therefore the appeal filed after obtaining the 
copy is within time. As will be seen further, this reasoning is not 
correct, though the decision itself can clearly be supported on the 
ground that the holidays should be excluded as being “time requisite" 
for obtaining the copy. The Lahore High Court has also expressed the 
same view as the Nagpur Judicial Commissioner’s Court. 

Illustration 2. — ^ A judgment is delivered during the time the 
Court is closed for the holida 3 ^s, A copy application is filed on the 
re-opening date, and copies are obtained with which the appeal is filed. 

If in such a case the party could not, under the rules of the 
Court, have applied for copies during the holidays, it is quite clear 
that the holidays must be regarded as time requisite for the copies, 
in view of the fact that he has applied as soon as the Court re-opened. 
This follows from what has been said under illustration 1. 

Illustration 3. — A judgment is delivered during the vacation 
when the Court is closed for the holida^^s. A copy application is filed 
not on the re-opening day but some daj’-s after the re-opening and 
copies are obtained with which an appeal is filed. 

There is a conflict of opinions as to whether in such a case the 
holidays should be regarded as time requisite for obtaining the copies. 
According to the High Court of ^Madras it is not. In Tanjore Palace 
Estate v. Andi Pamiah Chetty,^ where the judgment was delivered 
after the Court closed for vacation but the party applied for copies 
seventeen days after the re-opening of the Court, their Lordships 
held that the holidays could not be excluded in computing the period 
of limitation. They observed : 

‘ We can see no reason for excluding the period during which the Court 
was closed in this case, except on grounds, which would entitle an appellant to 
demand the exclusion of every holiday which occurred during the period allowed 
for the presentation of his appeal; that nothing of this kind is intended by the 
Act is clear from the wording of Section 5, clause (1).” 

In Suhramanyan v. Narasimham!'^ which was also a similar 
case to that mentioned above, Wallis, C. J., held to the same effect 
and observed that by “requisite" is meant “reasonably requisite” and 
that it would defeat the intention of the Legislature that time should 

7. (’15) 2 AIR 1915 Nag 117 (118) : 29 Tad Gas 833: 11 Nag L R 104, Kashi Bai 
V. Kannoo. 

7a. (’37) 167 Ind Gas 250 (251) (DB) (Lah), Atmaram v. liam Chand. (Implied.) 

8. (’ll) 11 Ind C IS 339 (340) (DB) (Mad). 

9. (’20) 7 AIR 1920 Alad 359 (360) : 43 Mad 640 : 56 Ind Gas 67. 
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run on days when the Court is closed. The High Court of Allahabad 

as followed the Madras view in the undermentioned case The 
Lahore High Court also has held that the holidays cannot be excluded 
in such a case."** The High Court of Patna has held a contrary view.'" 
In Debt Charan Lai v. Mehdi Hussahi,^^ where judgment was 
delivered on 27th Septen^ber I9ia, the Court closed on 28th September 
1913 and re-opened on 1st November 1913, and the copy application was 
made on 3rd November 1913, Chamier, C. J., observed as follows: 

• I that from 28th September to 31st October (both days 

moluded) the appellants could not have applied for a copy either of the judgment 

or of the decree. That being so, it appears to me to follow that the whole of the 

time which elapsed from the delivery of the judgment to the re-opeuin-r of the 

November 1913, was part of the time requisite for obtaining copies 

dat I 'f or on sofL later 

da e. In fact it appears to me that the date on whi h the application for copio.s 

otlZ 1' s laT ''‘'® question whether or not the period 

of the ^a-.atlon should be deducted. In this respect I am unable to ao ci^ the 

t^tTs“ ^ Palace Estate v. .Indi Unoiioh Chetty.l'i It was su-gosted 

that the time requisite for obtaining a copy must be continuous. Hut the" words 

of tho sejtion do not ajjpear to l;iy down any su -h rule/’ 

In view of the reasons slated in the above passage, it is dillicult 

to support, on principle, the decisions of the High Courts of Madras 
Allahabacl and Lahore. 

Illustration 4 . — A judgment is delivered, and several days 
thereafter the Court closes for the vacation. The limitation for tlio 
appeal expires during the holidays. A copy application is filed on the 
lo-opening day and on getting tho cojiios tho appeal is filed. 

There is a conflict of opinions here also as to whether tho aiitieal 
18 m time. In the cases noted below'-' it has been hohl that the appeal 
i^batre^ A contrary view has been held in the^undennentionod 

t I Lai ^ Bhagwan Dm;, (Judgment delivcied on I ist d:iy before va-atioii - 
Apphe-itiou for copy not made on oj^niug day Period of limitation for .appeal 
exp, ring during vacation -Period of limitation is not extended under S !•> (V) 

9b. (-37) 1G7 Ind Cas 2.-,0 (-J.ol) (OB) (Hah). Atinaram v. flam Cha ri (Judmiient 
delivered on 31-8- 33_Court closed from 1.9.'33 and reopening on 2.10.’3-I _ 
Applioiition for co])y made on 4-10-’33.) 

10. (’16) 3 AIU 1916 Pat 317 (319) : 3.5 I. C. 8.S8 : 1 Pat H Jour .185 fnitl /) ■ 

heforre^"'’! ' i Jlussain. (Judgment was delivered on the last day 

P A nr, und not during the va ..ation.) ' 

(A l l 506 (.507) : 49 Ind Cas 661, J.naman v. Sha,n Saaar Hai 

(Application sent one day after Court re opened.) 

^ ( opy appluation made 15 days after re-openin; - A I Ji 1910 Pat 317 held 

not overruled by (-21) AIU 1921 Pat 175 (PH). JyoUndranath v. Eo Ua C fit 

(’16) 3 AIU 1916 p.it 317 (319) ; 35 Iiid Cas 883 ; 1 Pat L Jour 485 (DH) 

12, ( H) n lud Gas 339 (340) (DH){Mad). 

lihxwam Cloth Mills v. Parmeshari Doss- 
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cases. The ground on which these latter decisions proceed is that 
under s. 4 of the Act the appeal could be filed on the re-opening day, 
that thus the appeal is not barred by limitation on the re-opening day 
and that since the copy application was made on the re-opening day, 
the appeal cannot be barred, inasmuch as the period from the 


452 (453):15 Mad L Jour 109 (D13), Ven-kata Rao v. V e nhatachalam 
Cheity. {( 01) 25 Bom 584 (DB), Tuharani v. Pandurang and (*01) 25 Bom 586 
(DB), Pandharinatk v. Shankar, disting.) 

(’IG) 3 AIR 191G Lah 407 (407) : 35 I. G. 233:1910 Pun Re No. 79, Guran Rakha 
T. Piyidraban. (Do.) 

(’3G) 23 AIU 1933 lUng 201 (202):14 Ring 276 : 162 I. C 853 (DB), TJ Chan. Mya 

V Mrs. Whittam. (Primary period of limitation expiring during holidays— Copy 

application filed on re-opening day, though during holidays pra-itice of Court 

provided f ,r application and delivery of copies — /feU time for copy not to be 
excluded ) 


14. (’33) 25 AIR 1938 Lah 317 (318):177 Ind Gis 672, Asa Singh v. /lira Singh. 
( 9*) 19 All 342 (346) : 1897 All \V N 76 (DB), Siyadut-un-nissa v Muhamviad 
Mahm%uL (See also critical note on this case in 7 Mad L Jour 340 (341) Jour.) 
(1900) 2 Bom L R 2?1 (223) (Dt), Sitaraui v. Ramji. 

( 01) 25 Bom 586 (588):3 Bom L R 244 (DB), Panlharinaih v Shankar. (So long 
as right to i reseut appeal subsists exclusion sanctioned by this section applies.*) 
(’30) 17 AIR 1930 Lih 216 (216, 217) : 120 Ind Cae 169 ;11 Lah 111, AXt. Attri v. 
Ramkishan. (Provided copies have not b3en obtained previou.sly.) 

(’29) 16 AIR 1929 Rang 96 (96) : 6 Rang 743 :115 I. C. 667 (DB), Ma Dan v. Tan 
Chong San. (25 Bom 584 followed.) 

('28) ] ,5 AIU 1928 Laii 65 5 (606, 657) : 112 I C. 670, Ham Chand v. Bam Ballan 

('20) 13 AIR 1926 I^ih 121 (122) : 89 Ind Cas 437, Natnan v. Gurdilta. 

(’26) 13 AIR 1926 All 111 (112) : 89 I. G. 956, Mctjh Baran v. Bam Das. (12 All 
461 not followed.) 

(’14) 1 AIR 1914 All 303 (304) : 23 Ind Cas 874, Budhu v. Sulfan. 

( 31) 18 AIR 1931 Pat 60 (60) : 130 Ind Cas 265 (DB), Ramcharan Shukul v. Sri 


Thaknrjee Mandil Darkadhis. (Time for appeal as extended by application for 
copy of decree expiring during liolid.iys — Copy of judgment apiJied for on re- 
opening day and appeal fikd on delivery of copy of judgment.) 

(’37) 24 AIR 1937 Oudh 26 (2'J) : 165 1. C. 269 : 12 Luck 531 (DB), Sukhnandan 
Prasad Shukla v. Raja Ahmad AH Khan. 

[See also (’39) 26 AIR 1939 Bom 46 (46) : 179 I. C. 645 (DB), Raichand v. Rahi 
Kana. (Limitation for appeal expiring on Sunday — Application for copies on 
Monday - Appeal filed next day after copies ready — Appeal held in time.) 

(’38) 25 AIR 1938 Bom 288 (288) ; 175 I, C. 508, Pannalal Murlidhar v. Khem^ 
chand Sakharchand. (Limitation for appeal expiring on Sunday and next day 
holiday— Appeal presented before expry of period of limitation -Application 
for copies made on next working d<ay — Appellant is entitled to deduct time re- 
quired for obtaining copies.) 


(’38) 25 AIR 1938 Lah 707 (708, 709) : 182 I. C. 108, Mahomed Zaman v. Hans 


Raj Shah. (Limitation expiring on holiday — Copy application on next day — 
Time deducted — Even if it be assumed that application for obtaining copy of 
decree does not strictly fall within purview of S. 4, Limitation Act, the general 
principle underlying that section reproduced in S. 10, General Clauses Act, 
must be given effect to.) 

(’ll) 12 I. C. 58 (60):36 Mad 131 (DB), MiraMohideen v. Nalla Pernmal Pi lai. 

(’01) 25 Bom 534 (585, 586): 3 Bom L R 143 (DB), Ttikaram Gopal v. Panda- 
rang. (Under rules copy application could have been made during vacation — 
Copy applied for, on re opening day — Appeal time is subsisting as last date for 
appeal was re-opening day by operation of S. 5 of Act of 1877 — Time during 
vacation was still extended.) 

(’02) 26 Bom 782 (784) : 4 Bom L R 608 (DB), Bai Hemkwe v. Masmalli. 

(’06) 3 Cal L Jour 94ji (sn), Kabiran v, Golam Peer.] 



exclusion op time in legal proceedings Ml 

.‘I’O/'**' o' filing the appe.l is escl.ulod by this 
section. It 18 sabmittod that this latter view is not cormpf Th i 

iTa: f”,7 

govide, that Xre the ,«.cS on a dly‘lhe„°tl,e 

such bar. See also >otcs to s. 4. The basis of the view expressed in 
ases cited in loot-Note 14 has been tlins overruled by the Priw 
Council, and consequently tlio decisions cannot any longer be con 
Bidered as good law. See also Note lO to section L '' 

the interval between the judgment and the signing of 
e decree, if and Vv^hen can be deducted \vi m ^ 

judSM.ent and dccroo? O.-dina.ily ,ft„“ “"’’“f 'or copies o( II, o 
.drafting ni tho decree in ^ 

it IS a matter for the Court with whir.1 , i<-i;,nicnn and signing 

It may also be noticed that under Order''2rkd^"'oaht'col“?C-‘‘ d 

«" "hicirZpid iZt 

role i. .hat no peri7 t-.C Z h, 

refjarded as time repnisito forohtainine 'or copies can be 

re7e;r;?L‘:b“:7olZt uZ; 

15. ( 36) '22 AIR 1935 P C 85 (87) ' 1 ^^ t r on- 77 , “ 

. Ibo I. C. 20o : 62 I. A. 80 : 57 All 2l*> (PC) 

- , Section 12 — Note 25 

1* ( 51) 38 AIR 1951 All 1>2 (Pr,j ift qo n^? r 

Keshar Sugar Works v }i C SJ n * ’ { t\^^ ^ 

entiU..d to .two the peri;d tiln 77"^ 

ducted from the period of limifuion fived 7 mil order de- 

leave to appeal antecedent to hi« GlL an af I 5-‘" r''‘'-'‘tiou for 

order.) ‘"'"8 application for a copy of the degree or 

(50) .37 AIR 1900 AB.oani 83 (Pr. 5) • I L R fiq'^nl Q i n / 

General in Council v. Jesraj Tilalrfmarf , f ^oc^' nor. 

rs““ sf-,:.' -“sr;;? 

ti^UpplieaYiL^’to Jpliaf-^-^ Cloth General 

ctr, TL^nSedl iuclgmenranl m! irreSSnV 7eL°f 

(41) 28 AIR 194 1 Pesli 74 f7At • 1 or t j 

^ishan. (ApiHcation lor copy not Dilta Radha- 

bo fuid to have exereihed duT diliffen'-e and T ®*Kned - Applicant cannot 

T,zzz’r -“• 

<•»> - A., sb. , , 3 „ Tz^vit 
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only the time required after the application is made that can be ex- 
cluded as time requisite, Seth Jagannathx. Gangararrii^ thQ \dktQ 
Judicial Commissioner’s Court of Nagpur observed as follows : 

I think that the time requisite for obtaining a copy must be taken to 
commence only wlien the applicant does something in order to obtain the copy and 
to end when he obtains the copy. If a decree has not been drawn up and signed 
at the time when an application for a copy of it is made, and the making of the 
copy is thereby delayed, such period of delay must be allowed for in computing 
the time whi_-h was requis.te for obtaining the copy. But it could never have been 
intended that a would-be-appellant should be allowed to sleep over his right of 
appeal and then to claim extension of the period of limitation by taking advantage 
of a delay with which he had no direct concern.” 

According to the High Court of Calcutta, the interval should be 
excluded as part of the time requisite for obtaining the copies.^ The 

(’90) 12 All 79 (61, 82) : 189J All W N 25 (DB), Parbati v. Bhola, (Such time can 
only be excluded if it delayed applicant in obtaining copy.) 

(’99) 23 Bom 442 (445) (DB), Yamaji v. Antaji. 

(’05) 3 Low Bur Rul 62 (64, 65):11 Bur L R 220 (FB), Mming Kin v. Maung Sa. 

(Time begins only when step is taken to obtain copy.) 

(’05) 1905 Upp Bur Rul G P C 24 (24), Maung San Ko v. Ma My-) Ma. 

(’35) 22 AIR 1935 Oudh 30 (32) : 152 I. C. 419 : 10 Luck 250 (DB), Gokul Prasad 
V. Kunicar Bahadur. ((’86) 13 Cal 104 (FB), Bani Madub v. MatiifAgini, not 
followed.) 

(’98) 1 Oudh C:is 184 (186), Kamihhya Singh v. Indar Dou n Singh- 
(’30) 17 AIR 1930 Oudh 369 (370):127 I.C. 35 ;6 Luck 187, Pagir Btix w Bileshar. 
(’36) 23 AIR 1936 Lah 670 (671) : 161 lud Gas 215, Abdul Ghani v. Mania Baksk, 
(Application was made before decree was prepared.) 

(’35) 157 Ind Gas ISl (181) (Lah), Baij Nath v. Gapu Ram. (Do.) 

(’15) 2 AIR 1915 i\tad 308 (308) : 25 lud Gas 67 (DB), Narayanaswamy Thevan 
V. Krishnasicamy Pillai. (Decree could not be prepared owing to non-payment 
of extra court fee -Time granted for paj’ment.) 

(’27) 14 AIR 1927 Nag 1 (2) : 9S Ind Gas 1057 (FB). Umda v. Rupchand. ((’26) 
AIR 1926 Nag 207, 'Tnkaram- v. Laxminarayan^ cannot be considered to be 
good law in view of this decision and that in .AIR 1933 Nag 125.) 

(’33) 20 AIR 1933 Nag 125 (126, 127) : 29 Nag L R 220 : 143 Ind Gas 745 (DB), 
Mukunda Ravikrishna y. Bisansa Sakharamsa. (Dissenting from (’24) A I R 
1924 Nag 271, Panda v. Rajeshicar and following (1900) 13 G P L R 78, Jagan- 
nath v. Ganqarain.) 

(’22) 9 .AIR 1922 Nag 113(113) : 66 Ind Gas 7, Narayan v. Bamdulari. (Decree 
must be deemed to come into oxisteuce on the day the judgment is pronounced 

A decree is a decree even before it is signed.) 

(’26) 94 Ind Gas 121 (121) (DB) (Nag). Kutubuddin v. Ghiilam Rabbajii. 

(’26' 13 AIR 1926 Nag 349 (349,3501:22 N.L.R. 60:97 I.G. 307, Dindayaly. Anopi. 
(’25) 12 AIR 1925 Oudh 600 (600, 601) : 89 Ind Gas 479, Mehdi AH Khan v. Lai 
Bahadur Singh. 

(’29)16 AIR 1920 Rang 116 (116): 7 Rang 18: 117 Ind Gas 251, Maung Po 
Kyaic V. Ma Lay. 

(’21) 8 AIR 1921 Sind 42 (44):15 Sind L R 16:62 Ind Gas 537 (DB), Harjimal d 
Sons V. Firm Dhanpatmal Diican Chand. (Time betw'cen date of ai>plication 
and date of copy being ready to be excluded.) 

(’07) 1 Sind LR 71 (74), Lakhi mal v. Loomromal. 

[See (’41) 28 AIR 1941 Lah 212 (213) :195 Ind Gas 157 : 3 Pun L R 88 (90), 
Jnean Dasy. Rakhmat Din. (Application for copy made before decree was 
signed— Period till signing of decree to be excluded.)] 

2. (1900) 13 C P L R 78 (79, 80). 

3. (’50) 3i AIR 1950 Cal 356 (Para 5): 54 Cal W N 297 (DB). Prot’inc^ of Bengal 
Y. Amulya Dhoti. (The period between the date of judgment and the date when 
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leading case which is the foundation of the practice in tlmt Court is 

Bam Madub Mitter v. Matungini Dassi.* In tliat case the judgment 

was delivered on 17th July 1883, the decree was signed on 23rd July 

1883 and the copy application was filed on 3rd August 1883 . It was 
observed by Petheram, C. J. : 

bv tbp'^.! T existence, that is. .signed 

by the particular Judge, and could not therefore be copied until 23.d July Uiat 

IS, SIX days after the date that it bears, entitles the appellant to ask us to deduct 

hose SIX days in addition to the eight days, and thus to hold that under S !•-> the 

appeal has been presented within the prescribed period.” 

rv followed the practice of the High 

C ouit of Calcutta. Some re cent decisions in other Courts also agree 

the sch^ule of costs (decree) was signed, and the period reouisite for obtaiuins 

copies of judgment and decree sliould be excluded ) ^ ^ 

I'S! s It s; ? j. 

(■ftru sf .I" M 

Pi7W ATi> ifii" 1 o. , ^oer y. narjhutiath Sahai 

\ 0^AIR191< Cal 320 (321 ) : 35 Iiid C'ik 34 ft m 1 1 

^^ehhar Jiashii Da<iya. {lievdw.) * ^ ’ Kartnahar w. 

( 37 ) 24 Alii 1937 Cal 732 ( 734 ) • 17 G Iml Ciiv; Q 

(Following 13 Cai 104 (FB) ) ^ Sudhansu v. Majho Bibi, 

iZ ,.,2 ;; zzzs "“'“"f "»»• 

Mukerji. (UOMOalh Aamala Dasi y. Taraixida 

^^oyra V. Oolla.n Hossa.u 

the period of lilnitation.)? the expiry of 
4. (’8G) 13 Cal 104 (107) (FB). 

5 (' 48 ) 35 AIR 19-18 Pat 260 ( 2 G 2 )* 2 G Pat ‘>9'SfnR'i t. ■ 

(’39) 26 AIR 1939 IMt 13o (130. 137) 1 180 Ind cVs 31 T ''' f 

Ki4shes}nvar Mahto. (Exclu^-ion can bo ol-iii nr^ f ’ v. 

( 3 C) .3 AIR 193 G Pat 45 (IG) : IGO Ind Cas 447 : 15 Pat *^84 (Vn\ i ■ j - 
tian y. Charjdra Mohan. ((’ 21 ) AIR i 9 ->i p..f i-- )> >riel Chris- 

C1G)Ta%^‘T-' on thi.; point.) 

- -- -3 (ph. ... 

(’ 23 ) 10 ^Au 7 l 9 | 3 ^p‘ 7 i 40 *(fJ|;.'‘g p"f ■ 503 a, • Itai. 

Oey X. Mt. ^ Ind Cas 278 (DR). S. C. 

o.».i .. «.» 
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■with the Calcutta view.®* 

In the undermentioned case® where the Court after pronouncing 
judgment refused to pass a decree till the plaintiff complied with 
certain orders in relation to the suit, it was held that the decision of 
the Court in that case must be deemed to have been postponed to the 
date when the decree was passed after the orders were complied with, 
and that time began to run from the date of passing of the decree 
which must also be regarded as the date of the final judgment.®® 

No exclusion can be claimed in any ease between the signing of 
the decree and the application for copies/ 

[But see (’2ul 7 AIR 1920 Pat 267 (269) : 57 Ind Gas 312, Mahadeo P,asad v. 

'Gajadhar Praf^ad. (Leave to appeal to Privy Council— AIR 1916 Pat 267 (FB) 
not refer) ed to )J 

5a. (’10) 27 AIK lOlO Bom 415 (416) : 192 I. C. 275 (DB), Balappa Tammanna 

V. Dxjamappa Bhm.nppa, 

(’40) 27 AIR 3910 Oudh 173 (174) : 15 Luck 376 : 136 Ind Cas 136 (DB). Yustif 
AH Khanv. Mohamma-l KaAm Ali. (Follows the Calcutta and Patna, view — 
No reference made to earlier Oudh cases.) 

( 28) 15 AIR 1928 Nag 199 ('-Ol) : 109 Ind Cis 70, Si’‘ajuddin v. Soni Bal. (This 
Eimily follows the view in (’24) AIR 19 >4 Nag 271, Pandu v. Rajes^hwar, which 
IB of doubtful authority in view of the decision in (’27) AIR 1927 Nag 1 (FB), 
Vmda V. Rup^hand and that in (*33) AIR 1933 Nag 125 (DB), Mukunda v. 
Bisanaa.) 

(’36) 23 AIR 1036 Lah 976 (977, 978) : 163 Ind Cas 897, Kahancha id v. Gurdit 
Singh. (Follows the Cabutta and Patna view.) 

(■48) 35 AIR 1948 Sind 18 (21, 22) ; I L R (1947) Kir 76, TuUi'Ias Pohumal v. 
Paras^rti-.n. (In order to secure under S. 12 (2), Limitation Ajt the beno6t of the 
time th it elapsed until the date when the decree is signed, it is not necessary 
for an appellant to apply for a copy of the decree before the expiry of the period 
of limitaiiion for the appexl if the application is mide even a day before the 
decree is sighed ) 

(’44)31 AIR 1944 Oudh 154 (155): 19 Link 456 : 215 Ind Cas 272, Jadiihir 
Singh v. Sheo Karesh Singh. (Whore it is the duty of the Court to draw up a 
decree or order without reference to the parties, the time between the date of 
the judgment and the signing of the de:ree or order has to be e.'c^luded in 
computing the period of limitation for filing an appeal —(’40) AIR 1940 Oudh 
173 : 15 Luck 376 (DB), Foil.; remarks in (’35) A I R 1935 Oudh 30 : 10 Luck 
250 (DB), Ookul Prasai v. Kunxear Bahaiur^ held obiter.) 

(*42) 29 AIR 1942 Oudh 392 (393) : 200 Ind Cas 60S, KalHi Mai v. Naiuabganj 
Municipality, (Application for revision — Time between date of passing order 
and that on which it was signed was excluded in considering whether revision 
was unduly delayed * (’40) AIR 1940 Oudh 173 : 15 Luck 376 (DB), Rel on.) 

[See aUo (’46) 33 AIR 1046 Bom 437 (438) : I L R(1946) Bom 431 : 226 Ind Cas 
95 (DB), Bhausaheb v. Sonabai. (Party waiting for reisonable time after pass* 
ing of decree in applying for copies -Snch time can be included in ‘time 
requisite’ — What is reasonable time is to be decided on facts of each rase — 

— Interval of 26 days held unreasonable -AIR 1940 Bom 415, Rel. on.)] 

6. (’16) 3 AIR 1916 Sind 2 (3) : 34 Ind Ois 867 : 9 Sind L R 193. Khudadad v. 

M riokhan, (Passing of decree made conditional on plaintiff paying penalty on 
sale deed under the Stamp Act.) 

Bee also Note 6 to Article 156. 

6a. See also (’U) 1 AIR 1914 Mad 418 (420) : 22 I. C. 9l9 IDB), Namberumal 
Chettiar v. Krishnajee. (Court ordering that decree should be recalled —Appel- 
lant was held to have sufficient cau^e for not presenting an appeal ioftime.) 

7 . (’22) 9 AIR 1922 Lah 170 (171) : 69 Ind Cas 895 /DB), Chinioi Municipal 
Committee v. Bashi Ram, 
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Where an application is made for copies of the judgment and the 

decree, but the oftce returns the application or the copying folios in 

80 far as the decree is concerned on the ground that the decree has 

not been signed, it has been held by the High Court of Calcutta that 

the return is wrong and that the application must be treated as pending 

all the time, even though the party again applies for a copy after the 
aecree is signed.® 

In the cases dealt with above the party had nothing to do with 

are cases where a party 
has te take certain definite steps to have the decree drafted Thus 

on the original side of t*e High Court of Calcutta, the rules req.ure 

tha the party in whose favour a decree or order is passed should 

drafted and for getting the decree or order 

draf ed and that if he does not do so, the other party can put in a 

similar reqmsition and have the decree drafted. Similarly, there is a 

rule o the Patna High Court that no decree need be drain up by Ihe 
Suliordinate Civ. Courts if neither party has to recover anything from 

I t at H oases it has beei 

eld that the mere fact that an application for copies is made will 

no en 1 e the party to deduct all the time which elapses before the 

hf his t U ‘01 the question whether 

he has taken necessary steps forgetting the decree drafted without 

delay. If he has delayed making a requisition for getting the decree 

to the other matters necessary 
to get the decree drafted, such delay will be counted against him a^d 

11 not form part of the tune requisite for obtaining the copies » For 
diiw Privy Council in Pramatha Nath Pay v William 

,3 requisite uLer the Act 
8. (*11) 10 Iiid Gas 542 (543) (DBWCan i i ~~\t 

Cl.anaray.UyendraSathT ^ ‘ t-.U C23 (Dli), Sara/ 

(’31) 21 AIU 1931 Cal 543 (545) ; 01 Cal 306 : 151 Ind Cae 809 IDB) ri ■ , , 
UcnierivaUa v. Gireendra /r» t i ^ Brijlal 

,4r'r r »■ 

A^a/* V. C’opAlal. (Time tLen w' oMx>a^ '09:121 Ind Gas 307 (DB), Sambhu 

(•3.) 21 AIK 1934 Pat 200 (208) 149 Ini ZV-i' Ts 

^ddin llyder -I'm ‘ft* ’l diamr. 

B,.u.dn 

.r. tb. Sir o, , ,Ll, 1'"' “ "I’l-'J- “ «“ “>• -i.™. 

c“S's;?c.irr 


Section 12 
Note 25 
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Section 12 
l\ote 25-26 


whieli need not have elapsad if the appellant had taken reasonable and 
1 loper steps to obtain the order/' 

Where m -a suit for partition the Court ordered the parties to 
supply the requisite stamp within certain time for the preparation of 
the decree but the party who wished to appeal from the decree paid 
the necessary stamp duty after an inordinate delay, it was held that 
the time between the date of the judgment and the preparation of the 
decree could not be allowed to be deducted under this section as “time 
requisite. See also the undermentioned case. 

See also Note 5 to Art. 156. 

25a. Delay caused by getting order varied and settled. 
— W here the appellant applied for a variation and settlement of the 
order to be appealed from, and it could not be said that he was during 
such period, failing to take reasonable and proper steps to obtain a 
copy of the order, it was held by their Lordsliips of the Privy Council 
in the undermentioned case^ that the period could not be regarded as 
requisite for obtaining a copy of the order within the meaning of this 
section. 

26. One common judgment in two suits filed in 'two 
appeals against judgment. — Where suits X and Y are decided by 
a common judgment and two appeals A and n are filed against such 
judgment in the two suits, but a copy of the judgment which had been 
applied for only in suit X is filed along with the appeal A, can the 
time spent in obtaining the copy be excluded for the purpose of 
computing the limitation for appeal B ? According to the High Court 
of Madras it cannot be.^ But according to the High Court of Patna it 
can bo.^ It is submitted that the view of the High Court of Madras is 
not correct. It has been seen already that it is not necessary that the 
copy should have been obtained for the purpose of appeal. It has also 
been seen that the time should be excluded even though a copy of the 
judgment is not necessary to be filed along with the appeal, under the 
rules of Court. It would, therefore, seem that it really does not matter 

11. ('45) 32 AIR 1945 Lah 233 (231) (DB), Abdul Salam v. Abdul Khaliq. 

12. (’48) 35 AIR 1918 Mad 172 (172) : I L R (1948) Mad 413 (DB), Nalaud 
Nallendra Konar \\ Venkatchala Konar. (Duty oE Court under S. 29(g) of 
Stamp Act to direct proportion of stamp duty to be borne by ea^h party in 
respect of partition decree — Court not doing so — Time taken in furnishing 
stamps and getting copy of decree can be excluded in computing limitation for 
tiling an appeil.) 

Setion 12 — Note 25a 

I. (’37) 24 AIR 1937 P C 107 (108) : 167 Ind Cas 345 : 31 Sind L R 239 (PC), 
Hubert Jloivan Hodge v. Mahomed Kamgar Shah, 

See a'fio Note 3 to Article 151. 

Section 12 — Note 26 

1, (’15) 2 AIR 1915 Mad 493 (494) : 25 I. G. 28 (DE), Avudai Ammal v. Gana- 
pat hi. 

2. (’20) 7 AIR 1920 Pat 535 (535, 536) : 58 Ind C^b 991, Mt. XJ'matal Rasul v. 
Ham Charayi. (The practice of Patna High Court is that in several appeals 
from a common judgment, it is 'sufficient if the judgment copy is produced in 
one of the appeals only.' 
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in what suit the copy was got, provided it is a copy of the judgment 
appealed against. ° 

• A from a judgment on review —Copy of original 

l’^-«codure Code, gives a right of 
appeal from an order granting review of a judgment. In computing 

the period of limitation for such an appeal, the time requisite for 

obtaining a copy of the order or judgment appealed against, i. o the 

judgment pronounced on review, can bo deducted under s lo ’But 

‘LToTSl T “’‘fi o' '■'■0 i-oouisite tor . 

ol tl,e orig,„.l ,„dg„,„,rt which was the subject., natter of the 

application? The answer is in the allirmativo if the ori-inal 

judgment can be construed as one from which also the apjieal is made 

nLsfr judgment together with the judgment 

passed on review can be taken as really one jud-mient Where the 

second judgment did not give all the facts of the case but made an 

xpress refeience to the hrst judgment for a discussion of the full facts 

and It modihed only a portion of the tir.st judgment it was held to 

be merely s ipplemontary to the tir.st and jointly with it to bo one 

eSel^“ " judgments was 

23. ^Application for leave to appeal to the Privy Council 

the ^“‘^tion which provides for the exclusion of 

the time taken for copy of a decree covers appHcafions fS l3 to 

_mioal. It has accor dingly been held by the Hig h Courts of Allahabad^ 

, Section 12 — Note 27 

. { 28) 15 AIR 1928 Lah 755(756): 112 Ind Cas 16, Jaou ^ 11a, n v. Da, .la, U, an 
n Section 12 — Note 28 

(’caj 16 Allt (■ (hlif. D<,s v. c;uju„u„. 

be rend divorced from S. 12 (2) ) such a p|)lications cannofc 

( 30) 22 AIK 1935 All 258 (259) ; 157 inH p„o . ... , ,, 

Uaiiway Mohammad Hal il 1 i! ] Oackirar 

applies to all applications for leave to appeal ) ' a>Kl 

'S™ ^ -- c,.. 

V. A,. ■ '-fi h>dCaaU73(DH),.I6,/,a/u7, II us^i,i 

15 Ind Cu8 497 (497) • 39 pal rm c- . 

Chandra Sarbagna. ' ^rortgagc Co. Ltd. v. Pnrna 

See also Note 4 to Art. 179. 

y^Pelry lIl p^e clurt oul '' 

got in a shorter time than de rees Vhat a 'u judgment can alwftys bo 

on the date of Judgment Id 'not7 a d 77^^ 

tion for leave to appail is ordinarilv snff- ^ limitation for applica- 

(’26) 13 AIR 1926 A1 oge (286. 9 > 7 ‘=°Py of judgment.) 

a rugn Oourt- Judgment copy not necessary.) 


Section 12 
Notes 26- 
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Section 12 
Note 28 


and Lahore^® and the Judicial Commissioner’s Court of Sind® that in 
the case of such applications, the time requisite for obtaining a copy 
of the judgment cannot be excluded. 

The contrary view is held in the undermentioned cases.* In 
In re Secretary of State by Collector of Ghingleput,^ it has been hell 
by the High Court of Madras that sub-s. (3) applies reasonably and 
by implication to applications for leave to appeal. Their Lordships 
observe that though that sub-section does not in terms apply to them, 
the language used in it really covers the case. Under sub-s. (2), where 
an application for leave to appeal is put in the time “requisite for a 
copy oith^decree appealed from'' maybe deducted. Here the expression 
“decree appealed from” in relation to those applications really means 
“when a decree is sought to be appealed from” as the decree cannot 
strictly be said to be appealed from until leave has been given. There 
is no reason, say their Lordships, why the same phrase in sub-s. (3) 
should not have the same meaning also. In other words, sub-s. (3) may 
according to that decision be read also as follows : “When a decree is 
sought to be appealed from, etc.” and when that is done it becomes 
applicable to the case of the application in question. 

In Hari Ram v. Prem Nathf the Lxhore High Court has held 
that a copy of the decree not being a necessary annexure to an 

(*34) 21 AIR 1934 All 974 (976): 57 All 306 : 151 Ind Gas 604 (DB), Qurmuhh Rai 
■V. Secretary of State, (Case under Income-tax Act.) 

2a. (’50) 37 AIR 1950 Lah 76 (Pr 4) : Pak L R (1949) Lab 884, Ohulam Haider 
V. Abdul Ghani. 

(’39) 26 AIR 1939 Lah 43 (44) : I L R (1939) Lah 156 : 179 Ind Gas 912 (DB), 
Punjab Co operative Bank Ltd., Amritsar v. Punjab National Bank Ltd^ 
Amritsar. 

3. (’25) 12 AIR 1925 Sind 60 (60. 61) : 17 Sind L R 306 : 78 Ind Gas 953 (DB), 
J^ur Mahomed v. Hassomal. (Word ‘also* in Cl. 3 shows that time requisite for 
copy of judgment can be excluded in addition to time for copy of decree only in 
cases where decree is appealed from or sought to be reviewed.) 

(’29) 16 AIR 1929 Sind 206 (206, 207) : 118 Ind Gas 212 : 24 Sind L R 108 (DB), 
Jhamandas v. Mi. Bili Aishan. ((’28) AIR 1928 P C 103 (P C), Jijibhoy v. 
Chettyar, distinguished.) 

4. (’46) 33 AIR 1946 Cal 10 (11): 232 Ind Gas 475 (DB), Divarka Das v. Qajanan. 
(’41) 28 AIR 1941 Oudh 247 (249) : 16 Luck 638 ; 193 Ind Gas 295 (DB). H. Hun- 

ter V. Ehsan Husain. 

(’22) 9 AIR 1922 Pat 255 (256) : 66 Ind Gas 88 : 1 Pat 429 (DB), Mahahir Prasad 
Tewari v. Jamuna S\n>jh. (On the ground that when apjeal is from a de.:ree it 
is generally necessary to obtain judgment on which it is based.) 

(’36) 23 AIR 1936 Rang 82 (82) : 13 Rang 762 : 161 Ind Gas 464 (DB), R. K, 
Banerjee v. Alagammai Achi. 

(’32) 19 AIR 1932 Cal 587 (587) : 69 Cal 251 : 139 Ind Gas 236 (DB;, Commissumer 
of Income tax v. thato Wallcce d Co. (Application to High Court by Commis- 
sioner of Income-tax for issue of certificate for Privy Council appeal — Judgment 
copy, time for ^ Held can be excluded.) 

ISee (’24) 11 AIR 1924 Bom 399 (404) : 48 Bom 442 : 80 Ind Gas 862 (DB), 
Nagindas Moiilal v. Rilaji Moroba. (Per Marten J, — Entitled to deduct time 
for both copies.)] 

5. (’25) 12 AIR 1925 Mad 1241 (1242) : 90 Ind Gas 601 : 48 Mad 939 (DB). 

6. (’35) 22 AIR 1935 Lah 341 (341) : 158 Ind Gas 120 (DB). ((’86 13 Cal 104 (FB), 
Bani Madhub v. Matungini, distinguished.) 
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application for leave to appeal, the time taken for the copy cannot be 
deducted. It is submitted that the decision is wrong and opposed to 
the express terms of sub-s. (2); and the reasoning is contrary to the 
principle of the ruling of the Privy Council referred to in Note 7. __ 

Order 45 R. 2 of the Cole of Civil Proceihre speaks of a petition 
for leave to appeal and section 12 of the Limitation Act uses the word 
“application.” But nothing turns on this difference in language. 
Otherwise, Art. 179 of the Act will not apply to ‘ applications for 
leave to appeal to the Privy Council and they will not bo subject to 

any limitation.^ 

In computing the period of limitation for an application for leave 
to appeal to Privy Council time taken for obtaining coiy of the order 
refusing review of the judgment and decree which is sought to bo 

appealed against cannot bo excluded. 

This section in so far as it purports to affect applications for 
leave to appeal to the Privy Council is not ultra vires of the powers 
of the Indian Legislature or in derogation of the prerogative of the 
Crown.® In fact the section is now made applicable by the rules 
of the Privy Council to applications for leave to apical to the Privy 

Council.® 

See also Note 4 to Article 179. 

28a. Application lor leave to appeal in forma pauperis.— 
As seen in Note 4 an application for leave to appeal in forma pauperis 
is an application for leave to appeal and will bo governed by this 
section. In computing the period of limitation for filing such applica- 
tion not only the time taken for obtaining a copy of the decree is to be 
excluded under S. 12 (2) but also the time taken for obtaining the copy 
of judgment can bo excluded.' 

29. Application for review. — Time for copies of decree' and 
the judgment® sought to be r eviewed is to be excluded. 

7 . (>28) 15 AIR 1928 Kiig 03 (04) : 105 led Gas 852 : 24 Nag L K 97 (UR), Qulab- 
chandji v. Gulab Sinjh. 

7a. {’16) 36 AIR 1946 Cal 10 (12) : 222 lud Cas 475 (DB), Dwarka Das v. 
Gajanan. 

8. (’14) 1 AIR 1914 Cal 679 (680, 681) : 42 Cal 35 : 21 I. C. 273 (DB). Abdullah 
llus'iin V. A7ianda Chandra. 

9. (’25) 12 AIR 1925 Mad 1241 (1242) : 90 Ind Ca3 601 : 18 Mad 939 (DB), In re 
Secretary of State by Collector of Chinylepiit^ 

Section 12 — Note 28a 

1. (’44) 31 AIR 1941 Mad 430 (431), Mahalakshmammav. T. Mudaliar. (Copy ol 
judgment is nejesaary for preparing grounds of appeal which has to be filed 
along with the application —(’25) 12 AIR 1925 Mad 1241 : 48 Mad 939 (DB), 
In re Secy, of State^ Rel. on.) 

(’23) 10 AIR 1923 Lah 684 (684) : 77 Ind Cas 908, Ashraf All v. liameshivar. 

Section 12 — Note 29 

1. (’25)12 AIR 1925 Lah 377 (377, 378) ; 88 Ind Gas 1019 (DB), Fazal Dad v. 
Umar Baksh. 

2. (’93) 1893 Bom P J 167 (DB), Dakshmibai v. Yeshwantrav. 

iSee (’93) 7 G P L R 111 (111), Iliralal liamdhan v. Mt. Gangabai.'^ 

[But see (’99) 2 Oadh Cua 302(302), J'av/a/poi Singh v. Jageaivar Dukhsh Singh.l 


Section 12 
Notes 28*29 


d.Llm.29. 
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Notes 30-31 
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30. Application to set aside awarH t 

period of limitation for an anclication t-7 -7 computing the 

requisite for a conv of tha nw A • an award, the time 

■has been filed in Con,^ ^ a excluded.^ When an award 

application to set aside aL Twlrd.^see S tsf) If ^o^f 
ion IS made, the Court is within its jurisdiction o ™s« a 
the award. It is not the business of tp/p? . ^ 

out if any of the imrtips fiac r j ^ Couit to ascertain and find 

period available for the party tSe^n 

the party to brine t to . application. It is the duty of 

pass a decree ^ Even in a casfi”° 7 proceeds to 

award has been fil^A h' T application to set aside an 

rluty of the Zy to kW irto^^th'^ 

have been obtained and P ^ ^ copies 

Ne ueen obtained and time was consumed thereby.^ 

decre^^ alon?^ ® ‘=°Py judgment or 

cree alone. _ An appeal was filed with a copy of the iudcmenf- 

ne in time but a copy of the decree was not applied for as the same 

;"Lr wiic , »' 

II . thin the limitation j^eriod as computed by addinc* the time 
^quisite for the copy of the judgment, an applicatir ft copy o^ 

|J,« li ' . tte decree >a prodnced in 6he nppellnle Oonrt when 

the time for appeal /lad expired, the appeal is barred by limitatit^ 

as the presen ation of appeal without the decree copy is no vatd 
presentation of the appeal, (see Section 3 Note 6 ) ^ ^ '^ahd 


Section 12 — Note 30 
1. (19)0 AIR 1919 Cal 224 (225) : 46 Cal 7‘>1 • 59 n rt 

Bhutoria v. Hury Bux Deora. ^ Sova Chaad 

('32) 19 AIB 1932 Mad 588 (588) : 140 Ind Gas 11 Clu>nA n . a , 

('•21) 14 AIR 1927 Mad 660 (660) • 101 I C 514 M v. Appalamvia. 

(■95) 1895 Bom P J 326 (DB), Kat^i y VitJu,'. ‘ ^^manna. 

(’07) 29 All 584 (586) : 1907 All W N Ift-i • 4 au t t 
Ahmed v. Albert Puech ' ^ ^ Najm-tti-din 

(>33) 20 AIR 1933 Rang 38 (38) : 142 I. C. 835, U. R. D.. v. Dayalal 

^77^-^6^Catv^N 226’-^8 S ’ ^ ®°™ ^ ® : 12 Mad L Jour 

LwldMoi. No. 25 (PC), GhulamKHan.. 

2 '(t^) m* ATR Churn Banerjee.'] 

A^XlnT ^ ChenArayyi v. 

^pllm Itla. -imr v- Poop. 

Dayalal 

Section 12 — Note 31 

«‘.2 “ pS “ “ ““ « i “). 
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32. Appeal in criminal cases. — In the case of a criminal Section 12 
appeal,^ or an application for leave to appeal under s. 449, Criminal Notes 32^34 
Procedure Code, the time taken for the necessary copies should be 
excluded.^ 

No exclusion can be made of the time taken to obtain copies of 
diary orders in a criminal case which were filed with the appeal.^ 

In the case of persons in jail, the officer in chagre of jail must bo 
regarded as representing the Court establishment. The said officer is 
responsible for forwarding applications for copies by prisoners and for 
receiving and delivering copies to them when received. The time, 
therefore, taken up in forwarding applications for copies on behalf of 
intending appellants in jail and in transmission of such copies to the 
jail must be excluded.'* 

33. Finding as to “time requisite” cannot be attacked 
in second appeal. — A finding as to the time requisite for obtaining 
copies is one of fact and is not open to question in second appeal.^ 

34. Evidentiary value of dates endorsed on certified 

copies Where an endorsement on the copy by the copying agency 

which is a Government department shows that a certain number of 
days was requisite for the supply of copies, it is to be presumed that 
that number of days was necessary, unless the endorsement shows 
that a demand for deposit of fee or stamp was made and was not 
complied with or that the applicant was otherwise negligent.^ The 
endorsement by the office may, of course, be shown to be erroneous 

Section 12 — Note 32 

1. (’81) 10 Cal 042 (043) (DB), In the matter of Jhahbu Singh. 

(’70-71) 6 Mad H G R 349 (350) (DB), In re Toti Chengan. (Time taken for pre- 
IJaring a copy of sentence to be excluded.) 

{See (’77) 1 Mad 304 (304) : 2 Weir 409 (DB), In the matter of Subba Aitala.'] 

2 . (’27) 14 AIR 1927 Cal 307 (309) : 54 Cal 52 : 101 Ind Gas 057 ; 28 Cri L Jour 
481 (DB), Gallagher v. Emperor. 

3 . (’25) 12 AIR 1925 Rang 239 (240) : 3 Hang 220 : 89 Ind Cas 459 : 20 Cv. L. J. 

1371 (DB), U Zagriya v. Emperor. 

4 . (’86) 9 Mad 258 (258, 259) : 1 Weir 789 (DB). Queyi Empress v. Lingaya. 

(*88) 1888 Pun Re Cri No, 5, p. 9 (9), Ghamman v. Empress* 

Section 12 — Note 33 

I. ( 22) 9 AIR 1922 Lab 423 (423) : 67 I. C. 478, Bawa Singh v. Thakur Singh. 

((*18) 5 AIR 1918 Lah 29, Sher Singh v. Pern Rajy followed.) 

(’23) 10 AIR 1923 Lab 696 (696) ; 73 I. C, 4-17, Ram Sarup v, Zorawar MaL 
(Much less in revision.) 

(*94) 1894 Pun Re No. 6, Thanamal v. Mt. Nihali, (The question was whether 
two separate periods were requisite in the case for obtaining copies of judgment 
and decree.) 

Section 12 — Note 34 

1 . (*36) 23 AIR 1936 Lah 693 (694) : 165 Ind Gas 516, Mani Singh v. Anand 
Parkash, 

(’36) 23 AIR 1936 Lah 120 (122) : 158 Ind Cas 736, Lahhu Ram v. Dansi Dhar. 

(Delay due to negligence of copying department.) 

[See however (’98) 1 Oudh Cas 47 (48), Ghafur Bahhsh v. Tilochan (Delay in 
furnishing folios counted in favour of applicant by a subordinate official of 
copying department wrongly - Held party cannot take advantage of it.)] 
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Section 12 
Notes 34-36 


evidence without the sworn testimony of the convist * R ,t “ ] 

If BiBz 

111 " s" »»y be admiUid 

35. Copies in appeals from orders. _ In the case of 
»PP«.U from ti m. spool in obtoiniog .„i „„,y °/ 

(pigment b„l slsj, the /inni order (in the to™ of th^ dS 
wheie such final order is drawn up, must be excluded.* 

36 Section 5 and "time requisite.” _ In determining the 

for obtaining copies, the Court has no discretion and is 
fined to ascertaining the time occupied by the office in preparing 

by It to prepare copies to be delivered to the party. If any d!lav 
takes place on the part of the appellant in the matter of making the 
application or supplying the folios or taking delivery, the queftion 
of excusing such delay under s. 5 does not arise as part of the 
said dete^ination but only after it is made. Such delay cannot be 
considered in the comvutation. Any indulgence by way S 

extension of the period of limitation can only be crnnleH 
this section but under section 5.* ^ ® 


2. (*14) 1 AIU 1914 Oudh 241 (244 245) • 9^ Tn/1 P oTia n j — 

V. Mac^huraj Gir. ^ ^ ^raia‘j Singh 

[See (-20) 7 AIK 1920 Pat 278 (279) : 57 Ind Cas ofiR tt 

iiam. (Carelessness of office in giviiiff information fri !i' r * y, Oanpat 

he should t.ke delivery of copy.)] ® '“formation to apphoant as to date when 

3. ( 19} fi AIR 1919 Pat 38 (41) : 49 Ind Gas 1000 A-f^ tp 1 1 . 

Ram'.hanjan Singh. ^ ^aUrunissa BxH y. 

lttac?edT different dates -Appeal filed with third^ 

Section 12 — Note 35 

sad (( 12) 14 Ind Cas 1006 (DB), Kamala v. Tara, ada, followed ) 

Section >2 — Note 36 

(490. 491, 493) : 1890 All W N 149 (FB). Bechi v. Ahsan-Ullah 

Khaa (( 67) 7 Suth W R 337, Eaj Coomar v. Sheikh Mahoined Wais, dissented 
irom.j 

(’81) 9 Oal L R 293 (294) (DB), Oopal Chunder Boy v. Brojo Beha,y M Her. 
(Beriod between the date of copy being ready and the date of taking delivery J 



defendant’s absence from INDIA 


458 



In computing the period of limitation prescribed 
Exclusion of time of for any suit, the time during which 
defendant's absence from the defendant has been absent from 
•[India] and certain other •[India] and from the territories be- 
tcrritories. yond *[ India | under the administration 

of **lthe Central Government *|j shall be excluded- 


a. The words as contained in the section originally were “British India”, 

For these w’ords, the Nvords “the Provinces*’ and “the States” were sub- 
stituted by A. C. A. O., 1948 and A. O.. 1950 respectively. Recently for 
**the States” the word “India” was substituted by the Part B States 
(Laws) Act, 1951 (3 of 1951), S. 3 & Sch. [1-4-1951], 

b. Substituted by A. O., 1937 for “the Government”. 

o. The words “or the Crown Representative” were omitted by A.C. A. O., 1948. 

Pakistan Adaptation. — For “British India” substitute the words “the 
Provinces*' and omit the words “or the Crown Kepresentvtive.” — (P) 
A. C. A. O., 1949. 

Synopsis 


1. Legislative changes. [Omitted.] 

2. Scope of the section. 

3. “Any suit.” 

4. Absence from the Provinces, 

4a. Absence from the Provinces on 
several occ«»sions. 

5. Absence of some of several de- 

fendants from the Provinces. 


6. Ignorance of p’aintiff as to de- 

fendant's residence. 

7. “Territories beyond the Pro- 

vinces under the administra- 
tion of the Central Govern- 
ment.” 

8. Procedure. 


Section 13 


TOPIC iNDICATOa. 


Absonco after or at tlio time of accrual 
of cause of action See Note 4. 

Burden of proof is on plaintiO See 
Note 8. 

Defendant represented by ngent. See 
Note 4. 

Defendant under imprisonment in the 
Pfovinoes — Section not applicable. See 
Note 4. 


Plaintitl'a absence from the Provinces — 
Section not applicable. See Note 4. 

Section not appli able to execution ap- 
plication. Ste Note 3. 

Sedition not qualitied or affected by 
Section 9. See Note 2. 

Suit against Native Chiefs or Secretary 
of State. See Note 4. 


Exclusion of time of 
defendant s absence from 
British India. 


• Act of 1877 : S. 13. 

In computing the period of limitation prescribed 
for any suit, the time during which the defendant has 
been absent from British India shall be excluded. 


Act of 1871 ; S. 14. 

In computing the period of limit.ation proscribed for any suit, the time 
Exclusion of time of during which the defendant has been absent from 
defendant's absence British India shall be excluded unless service of a suiii- 

from British India. mona to appear and answer in the suit can during such 
absence be made under the Code of Civil Procedure, sootion 60, 


Act of 1859 : S. 13. 

In computing any period of limitation prescribed by this Act, the timo 
Computation of period during which the defendant shall have been absent 
of limitation in case of out of the British territories in India shall be excluded 
absence of defendant. from such computation, unless service of a summons 

to app^r and answer in the suit can, during the absence of such defendant, bo 
made in any mode prescribed by law. 
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1. LegisIatiTC changes. — [Omitted]. 

2. Scope of the section — In Bhaee Ghund v. Purtab Chund^ 
it was held by the Privy Council that the period of the defendant’s 
absence beyond the jurisdiction of the East India Company’s Courts 
could not be excluded. In Buckmaboyee v. Lulloobhoy Mottichund,^ 
however, the Privy Council applied the statute, 21 Jac. 1 c. 16, and 
held that such period could be excluded. The said statute excluded 
the period of the defendant’s absence “beyond the seas,’’ but their 
Lordships held that the expression “beyond the seas’’ must be inter- 
preted as synonymous with the expressions “out of territories” or 
“out of the realm.” 

This section provides for the exclusion of the period of the 
defendant’s absence from India in computing the period of limitation. 
It must be distinguished from S. 9 which provides that where once 
time has begun to run, no subsequent disability or inability to sue 
stops it. The absence of the defendant from India does not give rise to 
an “inability or disability to sue” on the part of the plaintiff. Further, 
there is no question under this section of stopping the running of 
time. It provides for the coinp^Uation of the period in a particular 
manner, namely by excluding a certain period.® This section is 
therefore in no way affected or qualified by section 9, See Notes 3 
and 4 to section 9. 

3. “Any suit." — The section applies only to suits. It does not 
apply to execution proceedings.^ 

4. Absence from India. — In computing the period of limita- 
tion, the plaintiff is entitled to exclude, under this section, the time 
during which the 'defendant was absent from India.^ This may 

Section 13 — Note 2 

1. ('66) 5 Sutb W R P C 31 (33) ; 1 Moo Ind App 164 (l^G). 

2. (1852) 5 iloo lud App 234 (260) ; 8 Moo P C 4 : 1 Sar 423 (PC), 

3. (’95) 9 C P L R 72 (74), Bhimraj v. Seth Stihh Lai, 

Section 13 — Note 3 

1. (’40) 27 AIR 1940 Pesh 27 (28) ; 189 lud Gas 138, A M, Ahmad v. British- 
Medical Stores, (Decree-holder wishing to execute his decree against Judgment- 
debtor residing outside British India, cannot get any concession under S. 13.) 

( 81) 3 All 185 (18G) (DB), Ahsan Khan v. Ganga Ram. (Section 13 not applicable 
to application for setting aside execution sale.) 

(’22)9 AIR 1922 Oudh 131 (133) : 25 Oudh Gas 74 ; 68 lud Gas 205, Badal v, 
Chattar Singh. 

Section 13 - Note 4 

1. (’70) 2 N W P H C R 173 (175) (DB), Mahomed Museehoodeen Khan v. Clara 
dane Museehooddeen, 

(*71) 1871 Pun Re No, 41, Home v. Jainsetjee. 

(’21) 8 AIR 1921 Bom 460 (461) : 45 Bom 1228 : 63 Ind Gas 959 (DB), Ismailji 
Haji Halimhhai v. Ismail Ahdnl Kadar. 

(*91) 1891 Pun Re No. 72, Maharaja Sir Partab Singh v. Provincial Bank of 
India Ltd, 

(’89) 1889 Pun Re No. 34, Gulab Khan v. Pira. (Land which was transferred to 
foreign territory by sudden change of course of river; it was re- transferred to its 
original position by the same cause. The period during which the land was 
foreigi^ territory was excluded under S. 13, as defendants as well as subject- 
matter were outside British India.) 


Section 13 
Notes 1-4 


I 



t 
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sometimes lead to very inconvenient results. A person may reside out 
of India for years, and according to the law of limitation of the 
country in which he resides, the remedy against him in respect of a 
cause of action may be lost, yet, on his coming to India, it will revive. 
But the words of the section are express and must be given effect to.^ 
It must be remembered that the law of limitation is a law which bars 


the remedy, and does not destroy the right, and, therefore, if by any 
of its sections, an indulgence is shown to suitors, the Court is bound to 
give full effect to the language in which that indulgence is conceded.® 
Reading the definition of “defendant'* in S. 2 (4), into this section, the 
expression “time during which the defendant has been absent from 
India” must be read as “time during whicli the defendant or any ijerson 
from or through whom the defendant derives his liability to be sued 
has been absent from India. 


The words “absent from India*' do not necessarily imply that the 
defendant was present in India at the time the cause of action accrued 
or the period of limitation commenced to run,* The section will apply 
equally to cases where the defendant was absent altogether from 
India at the time of the accrual of the cause of action, as to cases 
whore he leaves India after the period of limitation has commenced to 
run.*^ It is however necessary fur the application of this section that 
the cause of action or the transaction which gave rise to the cause of 
action must have taken place in India.® 

The fact that the defendant has a duly authorized agent or 
manager against wliorn the plaintiff could have Bled a suit and 
obtained a valid decree, does not disentitle the plaintiff from claiming 
to exclude the period of the defendant's absence from India under 


(•33) 20 AIK 1933 Lah 741 (741) : 144 lud Gas G4l (DB), Dial Shigh v. Davindar 
Singh, (Possession not given to mortgigee as stipulated in mortgage deed— Suit 
for possession by mortgagee — One mortgagor residing outside British India for 
(-•onsiderable time between date of suit and date of mortgage — Buch period can 
be deducted for purposes of limitation as against Guch mortgagor.) 

2. (’70) 2 N W P H G K 173 (175) (DB), Mahonied ^luseehoodeen KJtan v. Clara 
Jane Museehooddeen. 

(’87) 14 Gal 457 (4G4) (DB), Atul Kristo Dose v. Lyon J Co. 

3. (’70) 2 N W P H GR 173 (175) (DB), Mahomed Museehoodren Khan v. Clara 
Jane Museehooddeen* 

3a. (’45) 32 AIR 1945 Mad 315(310): (1945) 1 Mad L Jour 275, Alhandi Chetty v. 
Tlethinagiri Chetty, 

4. (’8G) 14 Cal 457 {4G1, 4G2) (DB), Atul Krista Bose v. Lyon J Co. 

ISee also{^-2B)ld AIR 19_>8 Mad 1088 (1089 to 1091): 112 Ind Gas 139 (DB), 

liathina Thevan v. Paclcirisamy Thevan, (Quaere. )'\ 

5. (’87) 14 Cal 457 (463, 4G4) (DB). Atul Kristo Bose v. Lyon J Co. 

(1853) 22 L J G P 217 (218) : 13 C B 813 : 1 C L R 339 : 17 Jur G24 : 1 \V R 371, 

Lajond v. Haddock. 

also (*41) 1941 A M L J 41 (42), Balkishan v. Johri Lai. (It is not a ueoes- 
sary concomitant of S. 13, Limitation Act, that he should have been at some 
time during the pendency of the debt resident in the Proviiues.)] 

1*44) 31 AIR 1944 Mad 437 (438) : (1044) 1 ISIad L Jour 440, S ubra)naniarn 
V. Maruthamuthu. 

028) 15 AIR 1928 Mad 1088 (1091) ; 112 Ind Gas 139 (DB), Batkina Thevan v. 
Packirisamy Thevan, 
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Section 13 
Notes 4-5 


Sre^rv^nf' principle be applied to suits against the 

outside India? It has been held in Sayaji Bao v. Madhavlao,^ that 
in such cases the section should be road consistently with the 
provisions contained in Part iv of the G ide of Civil Procedure for 
suits in particular cases” against defendants who ordinarily would 

obsetJLToHot 

dm, bO that suits against them can never be barred at all. And this can be done 

%vho, by reason of their special character are not 
aWnt from British India within the meaning of the seiion, because they have 

not the same liberty as private individuals to reside personally in British India 

Sv a'n b‘°i ""‘"s' agents mrepr 1 “t 

rhey can be held to reside in British India, in so far as they actually carry Tn 

G^^il SreTure cX®.? “ British India.” (See Ss. 79 to 87 of the 

The plaintiff cannot under this section claim to exclude the 

period during which the defendant is under imprisonment in India® 

nor the period of his ou n absence from India, whether such absence i’s 

voluntary or involuntary (as, for instance, absence in consequence of 
transportatiou)/^ 

Aa.. Absence from India on several occasions. Where 
the defendant is absent from India on several occasions, all such periods 
of absence should be excluded.* The fact that during his absence the 
defendant paid occasional visits to India will not render the section 
inapplicable in so far as the periods of absence are concerned.* 

5. Absence of some of several defendants frcm India. _ a 
ins titutes a suit against B, c and D. d was absent from India for a 

7 (-98) 25 Cal 49G (503, 504) : 2 Cal W N 269 (FB), Poorno Chunder Gh^ 
Sasswn Overruling (’84) 10 Cal. 440 (DB), Ilan ington. v. Gonseh.) 

( 8/) 14 Cal 457 (463) (DB), Atul Kristo Bosb v. Lyon (0 Co. 

(*95) 9 C P L U 72 (74), Bhimraj v. beth Sukh Lai, 

8. (’29) 16 AIR 19*29 Bom 14 (*20) : 115 Ind Cas 369 : 53 Bom 12 (DB). 

9, (*69) 1869 Pun Re No. 39, Janee V, Vrari^, 

See also Section 3 Note 3. 

^ B 253 (253) : 1 Beng L R (8N) 25 (DB), A. Dorn, in v. Shubul 
KoolalL (By adverse holding for more than twelve years, a tenant gains a ri^ht 
of o^npancy as against his predecessor, even if the latter’s absence has blen 
involuntary in consequence of transportation.) 

1864 65) 2 Mad H 0 R 113 (113) (DB). Venkatasubha Pattar v. Giri Ammal.) 
(Plaintifls voluntary absence abroad after attaining majority does not bar the 
operation of Act XIV of 1859.) 

[Compare (’18) 5 AIR 1918 P C 241 (247) (P C), John v. Dodioell d Co, Ltd. 
(Under Ceylon Prescription Ordinance 1871, Si. 14 and 15. time does not run if 
plaintiff is beyond seas.) 

(*20) 7 AIR 1920 P 0 208 (209) (P C), Somasu7idaram Chetti v, Arunachalam 
Chetti. (Do.)] 

Section 13 — Note 4a 

1. (’21) 8 AIR 1921 Bom 460 (461) : 45 Bom 1228 : 63 Ind Cas 959 (DB), Hap 
Halitnbhai v. Ismail Abdul. 

2, (*97) 1897 Pun Re No. 26, at p. 133, Mt. Janki v. Manohar LaL 
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certain period after the cause of action arose in favour of a. In 

computing the period of "limitation for the suit, can the period of d’b 
absence be excluded under this secDion, 

(1) as against the defendant D, 

( 2 ) as against all the defendants ? 


The answer to the question would seem to depend upon the 
nature of the liability of B, c and D. If their liability is a several or a 
joint and, several one, the period of d’s absence can be excluded only 
as against D, but not against B and O also. If without excluding such 
period it appears the suit is barred against B and C, it must be 
dismissed as against them, but can proceed against D.* 

Suppose now that the liability of B, c and D is a joint one and 
not a joint and several one. Under the English law, if B, a and D are 
CO -contractors, their liability is a. joint one and if d is absent beyond 
the seas at the time of the accrual of the cause of action, time docs 
not run against any of them until the return of D. If d dies beyond 
the seas, the survivors, i. e., B and c, may bo sued within six years of 
his death.'* Before the enactment of statute 19 and 20 vict., chapter 97, 
Section 11, the same principles applied in the case of co-debtors. Under 
the said enactment, however, it was provided that time ran against 
the co-debtors within the seas and they could bo sued during the 
absence of the co-debtor. The absent co-debtor could also be sued within 
the statutory period computed from the date of his return. 


The above provisions of the English law are plainly inapplicable 
to cases arising in this country. Under this section the question is not 
whether time runs against the absent person but whether the period of 
his absence should bo excluded in computing the period of limitation. 
But it 18 conceived that, in the above illustration, the period of d’h 
absence must bo excluded not only against D but against all. The 
reason is that, their liability being assumed to h& joint, the cause of 
action against them is single and indivisible and some of them alone 
c^not bo sued in the absence of tlio others. If the period of Ds 
absence from India is not excluded against them all, the result will 
^ that the plaintilT cannot sue B anl c alone during the absence of 
D and cannot sue them after d’s return because the suit would bo 

^‘3 ^«turn because 

the suit would not be a validly constituted one in the absence of B and 
c though there is no question of limitation against him. The plaintiff, 

bv this ° indulgence given 

by this sect ion will practically become useless. 

, Section 13 _ Note 5 

^ « B , I, B , Q B 81 . , , . 89 , 

'> ^ BB 198 , 3 0 L B 28. : 3. L J 0 P 8. , 1 

Halsbury-B “I^wb of England” (HaUsham Edition). Vol. 20, page 649. 
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Section 13 
Note 5 


In the case of defendants who are co-promisors, s. 43 of the Indian 
Contract Act provides that the promisee may, in the absence of any 
contract to the contrary, compel anyone or more of such joint promisors 
to perform the whole of the promise. This liability has generally been 
construed to be a joint and several one? and it has been held that 
the provision is a departure from the principle of the decision in King 
\. Uoare that the liability of joint promisors is a jouit one. Thus, 
where in a suit against a partnership firm it appeared that some of 
the partners \vore absent from British India for a certain period, it 
was held that the liability of the partners was joint and several under 
the Contract Act, s. 43 and s. 249 (which is now s. 25 of the Partnership 
Act of 1932), and that the plaintiff was entitled to exclude the period 
of the absence of the said partners only as against them but not against 
the partners who were not so absent. It was also held that if a 
judgment had been obtained against those within British India, but 
liad not been fully satisfied, a suit for the unsatisfied portion of the 
claim would lie against the others.® 

According to some decisions of the High Court of Calcutta, 
however, s. 43 of the Contract Act merely prevents a person sued on a 
joint promise by him and others, from objecting that the others are 
nob made parties to the suit but does not make their liability a joint 
and several one.® Where the plaintiff obtained a judgment against A 
alone on a joint promise by A and B, B having been absent from 
British India at the time of the suit against A, and, the judgment 
not being fully satisfied, the plaintiff instituted a suit against B after 
liis return for the unsatisfied portion of the claim, it was held by 
Garth, C. J applying the decision in King v. Uoare? that the liability 
of A and B was a joint one, that consequently the cause of action was 
a single one, which was exhausted on obtaining judgment against A, 
and that the suit against B did not lie.^ His Lordship further observed 
as follows : 

3 (’10) 5 I. C. 735 (737) : 33 Mad 317 (DB), RamanjuUi v. Aramudu Iyengar. 

(’03) 17 Bom 6 (ll) : Cliitty’s S C C R 336 (DB), Motilal Bechardas v. Ghellabhai 
Hari Ram. 

(’24) 11 AIR 1924 Cal 209 (211) : 50 Cal 718 : 74 Ind Cas 1021 (DB), Chand MaU 
V. Ban Dehari Bose. 

(’33) 20 AIR 1933 Bom 407 (408, 409) : 145 Ind Cas 619, In re Vallibhai Ada7nj%. 
(’33) 20 AIR 1933 Mad 382 (383) : 144 Ind Cas 726, Sadasiva Suryanarayana 
Jiao V. Rajalingam. 

(’33; 20 AIR 1933 Nag 324 (326): 144 Ind Cas 117, Nathusa Pasusa v. Mahadeo. 
(’35) 163 Ind Cas 331 (334) : 62 Cal 612 (DB) Moselle Solo7non v. Martin <& Co. 
(Per Jack, J ) 

4 . (1844) 67 R R 694 (702, 703, 704) : 13 M & W 494 : 14 L J Ex 29 : 2 Dowl & 

Ij 382 : 8 Jur 1127. 

5. (’18) 5 AIR 1918 Mad 238 (240) : 41 Mad 446 : 44 Ind Cas 466 (DB). Palani- 
appa Chetiiar v. Veerappa Clietiiar. 

6 (’78) 3 Cal 353 (359 to 363) : 1 Cal L R 488 : 2 Ind Jur 758 (DB), Hemendro 
Coo7Tiar Mvllick v. Rajendrololl Moonshee* 

(’35) 163 Ind Cas 331 (334, 335) : 62 Cal 612 (DB), Moselle Solomon v. Martin dt 
Co, (Per Lort-Williams, J. ; Jack J., contra.) 

7, (’78) 3 Cal 353 (360) : 1 Cal L R 488 : 2 Ind Jur 758 (DB), Hemendro Coomar 
Mnllick V. Rajcndrololl Moonshee, 
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“It is true that the rule upon which I am acting may possibly lead to 
some hardship in cases when one or more of several co-contractors is out of the 
jurisdiction, and the plaintiff, if he waits for his return, would bo barred by the 
statute of limitation. But this is an injustice which the Legislature, if they so 
pleased, could easily remedy, and which has been, in fact, remedied in England 
by the Statute of 19 & 20 Viet , c. 97." 

It is not clear as to what his Lordship meant by the words “and 
the plaintiff, if he waits for his return, would be barred by the statute 
of limitation.'* If S. 13 is applied, there would be no bar against the 
absent person. If his period of absence is excluded as against the other 
persons also, there is no hardship of any kind. 

6. Ignorance of plaintiff as to defendant’s residence. 

The plaintiff's ignorance of the defendant's residence is by itself not a 
ground of exclusion under the Limitation Act, but where the defendant 
has resided out of India, the period of such residence can be excluded 
independently of any question of knowledge of that fact by the 
plaintiff.^ 

7. “Territories beyond India under the administration of 
the Central Government.*’ — Where during the war, Basra was 
under the military occupation of the Indian Expeditionary Force 
sent by the Government of India, such occupation did not make it 
a territory under the administration of the Government of jndia 
within the meaning of this section; and, therefore, if the defendant 
was at Basra, the plaintiff was entitled to deduct the period of such 

absence under this section.^ Secunderabad is under the administration 
of the Government of India.^ 


8. Procedure. — In case the plaintiff' claims exclusion of the 
period of the defendant's absence from India, he should specifically 
plead (See Order 7, Rule G of the Civil Procedure Code) and prove 
strictly that the defendant was absent from India during the period 
for which the exclusion is claimed.^ The burden is on him also to 
prove that the defendant was absent from territories under the 
administration of the Government of Inclia.^ 


Section 13 — Note 6 

1. (*70)2 N W P H C R 173 (175) (UB), Mahomed Miiseeh-ood-deen Khan v 
Clai^a Jane Mnsee-hood-^deen. 

See also Section 3 Note 3, 

Section 13 — Note 7 

1. (’23) 10 A I R 1923 All C4 (65) : 45 All 18 ; G8 Ind Gas 973 (DB), Fakrullah 
Khan v. Ham Sarup, 

2. (*38) 25 AIR 1938 Lab 225 (225) : 176 Ind Gas 255 (DB). All Shah KJian v 

laoTi Hossain Ali v. Abid AU and (*33) A I R 

1933 P C 134 (P C), A7iantai)adaiuanabhaswami Hccr., Secunderabad 

referred.) * 

(■87) 24 AIR 1937 Bom 242 (243) ; 169 Ind Caa 651, Ezra Sion di Co. v, Kailas 
Vtraiah. (AIR 1933 P C 134 relied on.) 

Section 13 — Note 8 

1. (10) 9 Ind Gas 568 (568) (Mad), Periyanna Pillai v. Arasti Thevan, 

Smn 'and Co v. 

Kadas V%ra\ah, • 


Section 13 
Notes 5-8 
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out jurisdiction. 
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ExciJs^; o7tiL'" 

oI proceeding bona the plai^Urh.s '"h"’ 

fide in Court with h , ‘ prosecuting with due 

out jurisdiction. i„ TZlrTTf'" Proceeding, whether 

, in a Court of first instance or in a Court 

appeal, against the defendant, shall be excluded, where 

the proceeding is founded upon the same cause of action 

and IS prosecuted in good faith m a Court which, from 

• Act of 1877 : S. 14. 

^ ^ I ^ 9 BiHy suit, the time 

during which the plaintiff has been prosecuting with due 

diligence another civil proceeding, whether in a Court of 

first instance or in a Court ofappe.U, against the defendant, 

shall be excluded, where the proceeding is founded upon the 

same cause of action, and is prosecuted in good faith in a 

a « 4 * VI Court which, from defect of jurisdiction, or other cause of 

a like nature, is unable to entertain it. 

lu computing the reric^ of limitation pregoribed for a suit, proceedings in 

Which have been stayed by order under the Code of Civil 
Proc^ure, section 20, the interval between the institution 
of the suit and the date of so staying proceedings, and 
the time requisite for going from the Court in which 

proceedings are stayed to the Court in which the suit is 
re-instituted, shall be excluded. 

In computing the period of limitation prescribed for any application, the 

r .z,, , . . during which the applicant has been making another 

exclusion tn application for the same relief, shall be excluded, where 
ease of appUoaixon. the iast-mentioned application is made in good faith to a 

, Court which, Irom defect of jurisdiction, or other cause of 

a like nature, is unable to grant it. 

Explanation 1. _ In eselading the time during which a former suit or 
application was pending or being made, the day on which that suit or application 

T proceedings therein ended, 

shall both be counted. 

Exylanatxon 2,~K. plaintiff resisting an appeal presented on the ground of 

want of jurisdiction shall be deemed to be prosecuting a suit within the meaning 
of this section. ^ 


Eike exclusioyi in 
case of order under 
Civil Procedure 
Code, Section 20. 


Act ot 1871 : S. 15. 

In computing the period of limitation prescribed for any suit, the time 

, during which Ihe plaintiff has been prosecuting with due 

Exclusxon of time diligence another suit, whether in a Court of first instance 
of xs^ing bona fide or in a Court of appeal, against the same defendant or some 
*n Court xoiihout person whom he represents, shall be excluded, where the 
jurxsdicHon. last-mentioned suit is founded upon the same right to sue, 

and is instituted in good faith in a Court which, from 
defect of jurisdiction, or other cause of a like nature, is unable to try it. 

Explanation 1, — In excluding the time during which a former suit was 
pending, the day on which that suit was instituted, and the day on which the 
proceedings therein ended, shall both be counted. 

Exfdanation 2. ~ K plaintiff resisting an appeal presented on the ground of 
wont of jurisdiction, shall be deemed to be prosecuting a suit within the meaning 
of this section. 
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defect of jurisdiction, or other cause of a Uke nature, is 
unable to entertain it. 

(2) In computing the period of limitation prescribed for 
any application, the time during which the applicant has 
been pr< seeming with due diligence another civil- proceed 
mg whether ir a Court of fir.t instance or in a Court of 
appeal, against the fame party for the same relief shall be 
exekded, where such p oceed.rg is prosecuted ,n good 
(aiih in a Court which, from defect of jurisdiction, or other 
cause of a like nature, is unable to en'ertain it. 

Explanation I. — In excluding the time during which a 

thaT^I pend.rg, the day on which 

that suit or application was instituted or made, and the 
coumed, '-"i'a, shall both be 

Explena, ion II. _ Fcr the purposes of this section a 

plaintiff or an applicant resisting .n appeal shall be deemed 
to be pro.ecutmg a proceeding. 

Explanation III. ^ For the purposes of this section mls- 

J nder of parties or of causes of action shall be deemed to 
be a cause of a like nature with defect of jurisdiction. 

Synopsis 

1. Legislative changes, 

2. Scope and applicability of the 

section . 

3. Effect of section is not to 

render second suit a coniinua. 
tion ot the first. 

4. Limitation, if suspended during 

the re»iod spent in prior pro- 
ceedmg in w ong Court. 

5. Proceedings to which this sec- 

tion u applicable. 

6. Sections 5 and 14 of the Act. 

7. Sections 4 & 14, joint operation. 

7a. Section 14 and Article 182 (5). 

8. Sectioa 14 ar.d withdrawal of 

proceedings. 


9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 

17. 


( i 


4 i 


‘In computing the period of 
limitation prescribed.” 

Plaintiff prosecuting Expla- 

nation H. 

Due diligence.” 

Another” proceeding. 

“Civil proceeding” in ■ 
“Court,” 

“Court of appeal,” if includes 
Court of revision. 

“Court of appeal” _ Second or 
further appeal. 

Parties must be the same. 

Suit must be based on the 
same cai-se of action- Appli- 
cation must be for the same 
relief. 


Act of 1859 : S. 14. 

n computing any period of limitation prescribed by this Act. the time 

cS 

tbe^ ’ ^ engaged in probeouting a suit upon 

same cause of action against the same defendant or 

represents. bo„a fide and with due 
Court of Judicature which, from defect of 

unable to decide 

ahall have been annulled for ’n^ ^ a decision which, on appeal, 

■nob appeal if any ban lu. j- cause, including the time during which 

Pl-hl, any. has been pending, shall be excluded from such computlttn! 


Compulation o f 

period of limitation 
in case of suit prose, 
cuted bona fide, bat 
in wrong Court, 


Section 14 
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Section 14 
Note 1 


18. ^^Same cause of action** — 

Sub-section (1). 

19. **For the same relief** — Sub- 

section (2). 

20. “In good faith.** 

21. “Good faith,’* whether a ques- 

tion of fact. 

22. “Which, from defect of juris- 

diction, ..... is unable to 
entertain it.’* ^ 


24, “Other cause of a like nature**. 

25. “Unable to entertain.*’ 

26 Misjoinder—Explanation HI. 

27. Explanation I. 

28. Time for obtaining copy of the 

order in prior proceedings — 
Explmation I. 

29. Exclusion of a portion of the 

time. 

30. Failure to plead the exemption 

under this section. 


23, “Jurisdiction,” 


TOPIC Indicator 


Applicability of section to appeals. See 
Notes 5 and 6. 

Arbitration proceedings. See Note 5. 

Different causes of action — Instances. 
See Note 18. 

Different reliefs — Instances, Bee Notel9. 

Execution proceedings. See Notes 5 
and 12. 

Honest doubt as to Court where suit 
lien. See Note 20- 

Insolvency proceedings. See Note 12, 
Mistake of law. See Note 20. 


Prior proceedings in foreign Courts. 
See Notes 5 and 10. 

Resisting appeal — If “prosecuting.’* 
See Note 10, 

Resisting suit — Whether “prosecut. 
ing.** See Note 10. 

Revenue Courts are “Courts.” See 
Note 13. 

Same person suing or sued in different 
capacities. See Note 16. 

Section to be liberally construed. See 
Note 2, 

Wrong choosing of forum See Note 20. 

Wrong valuation of suit. See Note 20, 


1. Legislative changes. 

(1) Section 14 of the Act of 1869 and S. 15 of the Act of 1871, corres- 

ponding to this section, applied to the computation of the period 
of limitation prescribed for suits and not for applications} 

(2) The Act of 1877 extended this principle to the computation of 

the period prescribed for applications also, but restricted its 
applicability by providing that only the time during which 
another application was prosecuted in good faith in a wrong 
Court could be excluded.^ 

(3) Under the present section the time during which the plaintiff or 

the applicant has been prosecuting another civil proceeding can 
be excluded. 



Section 14 — Note 1 

1. (1865) 4 Suth W R Miso 18 (18) (DB), Khetturnath Dey v. Qossain Doss Dey. 
(Case under Act of 1859.) 

(*67) 7 Suth W R 327 (329) (DB) Sheo Narain v. Jhoogul Kisiten Rant. (Do.) 
(*76) 24 Suth W R 405 (405, 406) (DB), Banu Kant Qhose v. Haran Kisto Ghose, 
(Case under Act of 1871 — McDonnell, J ,,~contra,) 

(’77) 1877 Pun Rc No. 79, Abdul Rehman v, Ghulani Kadir. (Case under Act of 

, r. C- 1 

(’75-77) 1 All 97 (99, 100) : 11 Mad Jur 268 (FB), Jiwan Stngh v, Sarnam £>tngL^ 

(Case under Act of 1871— Stuart, 0. J. dissenting.) 

(’75-76) 8 Mad H C R 99 (100) (DB), Krishna Chetty v. Rami Ghetty, 

2. (*82) 1882 All W N 184 (184) (DB), Jadunath Sahai v. Partdb Bam, 

(’86) (1886) Pun Re No, 63, Sheoji Ram v. Sheo Chund Rau 

See also Article 163 Note 11. 
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2. Scope and applicability of the section The principle 

of the section is the protection against the bar of limitation of a person 

honestly doing his best to get his case tried on the merits, but failing 

through the Court being unable to give him such a trial ; and this 

principle is applicable not only to cases where the person brings his 

suit in the wrong Court, but also whore he brings his suit in the right 

Court but is nevertheless prevented from getting a trial on the merits 

by something which, though not a defect of jurisdiction, is analogous 

to that defect.^ In Ramdutt Bamkissen v. E, D. Sassoon d 

Lord Salvesen in delivering the judgment of the Privy Council 
observed as follows : 

It may be assumed that it had been ascertained before these provisions 
(i.e., S. 14) were formulated that there was a serious risk of injustice arising if tlie 
period of limitation, which is in many cases shorter than in England, should be 
tTO strictly applied. In Indian litigation it is consistent with the exi)erience of 
their Lordships that the time necessary for the decision in a suit may be of much 
longer duration than one is accustomed to in the Courts of Great Britain Hence 
the necessity for some provision to protect a boyia fide plaintiff from the conse’ 
Uuences of some mistake which had been made by his advisers in prosecuting ]iis 


It has been held that the section ought to be liberally construed 


Section 14 — Note 2 

1. (’49) 36 AIR 1949 Cal 24 (44), Sarojendra Kuviar v. I’uniachnndra. (A 1 1\ 
Oommentariee on Lim. Act approved.) 

^ « Sinoh V. Bhavani 

o' of plaintiffs and causes of action in former suit ) 

Singh Bahadur (Time occupied by judgment-creditor in prosecuting his claim 
d^uctld.) ““oording to the directions of the Collector allowed to ho 

nlnt ^ 357 (359) : ILR (1937) Mad 161 : 170 Ind Cas 524 (DB) 

Dugarajulurn Gam v. ^rpnn Bauk of Vizagaiyatam. (Principle of S 14 apm 
lies equally to steps taken after decree as to steps taken prior to decree ) 

Some r R 2®n I"? ^ ^ « "<51 : 4 Sai 157 : 3 

A ^°y Choudhury v. Taraprasad Roy Chowdhury (Decided 

under 8. 14 of Reguglation III of 1793.) ' tuecided 

I’ee! • f Chxtnder v. Rada Nath. 

ji. ®oth W R 51 (52) (DB), Hurnmonee Oooptia v, Oobind Cooniar Climr 

?iii fE£^r F-- 

(’26) 13 AIR I99r AT Bxhart v. Bayxi Madhava. 

(’23) 10 AIR 19 oq \r A o v. Parthasarathu 


Section 14 
Note 2 
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Section 14 
Notes 2-4 


In cases coining under s. 71 ( 2 ) of the U. P. Village Panchayat 
Act of 1920, s. 14 must be treated as abrogated, the former being a 
special provision.^ 

3. Effect of section is not to render second suit a 
continuation of the first. — The real effect of the provisions con- 
tained in this section is to extend the x^riod of limitation prescribed 
by the period for which the suit or other proceeding had been pro- 
secuted with due diligence and in good faith in a Court which from 
defect of jurisdiction or other cause of a like nature is unable to 
entertain it.^^ It is well established that the effect of this section is 
not to render the suit after refiling in the proper Court a continuation 
of the original suit, and consequently the period of limitation has to 
be determined for that suit as if it was a new suit, and the period will 
be that which was prescribed for the original suit, but excluding the 
period during which the suit was being prosecuted hona fide in a 
wrong Court. In Raindutt Bamkissen v. E, Z>. Sassoon dt Co,,^ their 
Lordships of the Privy Council observed ; ‘Tt is quite clear that where 
a suit has been instituted in a Court which is found to have no juris- 
diction and it is found necessary to raise a second suit in a Court of 
proper jurisdiction, the second suit cannot be regarded as a continua- 
tion of the first, even though the subject-matter and the parties to 
the suite were identical.*’ (see Note 12 and S. 3 Note 6.) 

4. Limitation, if suspended during the period spent in 
prior proceeding in wrong Court. — As has been seen in the Notes 
under s 9, where limitation has once begun to run, it will continue 
to do so and the only exception recognized is that provided in the 
proviso to that section. It is clear, therefore, that during the period 
of the prosecution of the prior civil proceeding in the wrong Court, 
limitation is not suspended, for otherwise, it would amount to a 
recognition of another exception to the general rule stated above. It 
has been held that this cannot be done.^ In Bamcharan Sahu v. 

4. (’41) 28 AIR 1941 Oudh 27G (276) : 16 Luck 612 : 192 Ind Gas 840, Bam Sagar 
Y. Ram Nath. 

Section 14 -- Note 3 

la. (’48) 52 Cal W N 316 (318), Anil Kumar v, Promatha Nath, 

lb. (’481 52 Cal \V N 316 (318), Anil Kumar v. Pr^malha Nath, 

See also cases cited under F. N. (1) to Note 12. 

1. (’29) 16 AIR 1929 P C 103 (107): 116 I. G. 713 : 56 I. A. 128: 66 Cal 1048 (PC). 

Section 14 — Note 4 

1. (’20) 7 AIR 1920 Mad 1 (7. 13) : 43 Mad 185 : 54 Ind Cas 66 (FB), Mathu 
Korakhi Cheity v. \f ahamad Madar Ammal, 

(’35) 22 AIR 1935 All 323 (326, 327) : 153 I. C. 1058 (DB), Muhammad Yunis v, 
Tilokchand. ((’68) 12 Moo Ind App 244 (PC), jSMrtio Moyee v. Shooshee Mokhee 
and (’16) AIR 1916 PC 96 (PC), Nrityamoyiy v. Lakhan Chandra, distinguished 
and explained.) 

(’34) 21 AIR 1934 Rang 329 (331) : 154 Ind Oas 153 : 13 Bang 43, M. S. Chettiar 
Ftrm V. S. E. Bholat. 

(’27 1 14 AIR 1927 Mad 697 (697) : 100 Ind Gas 776 : 50 Mad 417 (DB), Satya 
Narayana Brahamany. Seethayya. 

ISee v*24) 11 AIR 19 i4 Lah 40 (41) : 71 Ind Cas 495 : 4 liah 90 (DB), Hukam 
Chand v* Shahab Din, 
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Goga,® their Lordships of the Allahabad High CJourt observed ; 

“The Indian Limitation Act is undoubtedlj an exhaustive Code governing 
the law of limitation in India. Th^ oases in whioh the running of limitation can 
be suspended are contained in sections of the Act. It would be dangerous to lay 
down generally that there is some principle outside the Limitation Act under 
which limitation can be suspended.*’ 

Some cases,® however, appear to lay down that limitation would 
be suspended during such period. But an exaTiiination of the cases 
shows that most of them have reference to ditl'erenb circumstances 
from those arising in cases covered by the spooitic terms of this section; 
these cases deal with suspension of a cause of action or the right to 
sue rather than with suspension of limitation. 

See also Notes 5, li and 12 to section 9. 


(’29) 16 AIR 1929 Pat 694 (700) : 9 Pat 385 : 122 lad Cas 817 (FB). Mahabir 
Vrosa i v. Bhuyal Ram, 

(1862-63) 1 Mad H C R 320 (321, 322) (DB), Ramakriuhnasas^rjilu v. Rakshiuii- 
deramvia,'] * 

2. (’27) 14 AIR 1927 All 446 (449) : 49 All 565 : 102 lad 96 (DB). 

3. (’16) 3 AIR 1910 P C 96 (101, 102) : 43 Cal GGO: 33 J. 0. 452 (PC), NrUijajnojiy 
Das.si V I,akhan Cf.andra >'en, 

(’03) 30 Cal 1033 (1013) ; 30 Iiid App 177 : 8 Gal \V X 1 : 8 Sar 529 (PC). Hem 
Chandra Chowdhry v. Kali Prosanna Bhaduru 
(1857-59) 7 Moo Inci App 238 (258, 259) : 1 Sar 633 (PC), Rajah Knayat Ilossain 
V. Sayud Ahmad Reza. 

(’69) 11 Suth W R P G 5 (6) ; 12 Moo Ind App 244 : 2 Sutlier 173 : 2 Sir 424 : 2 
Beng L R P C 10 (PC), Rani Sicarnotniyee v. Sfwoshc M ukhi l>arinani. (Fresh 
cause of action.) 

(’20) 7 AIR 1920 Mad 663 (664) ; 13 ^lad 845 : 59 Ind Cas 472, M athuvcorapya 
Chetty V. Adikappa Chztty. 

(’20) 7 AIR 1920 Mid 948 (951, 961) : 59 Ind Cas 98 (SB), Secretary of State v. 
V cfj ay a7tt7itapeta0K state. 

(*20) 7 AIR 1920 Pat 786 (786) : 59 I. C. 314, M idnapire ^aniindary Co., lAd. v. 
Jaga Nath Saranji. (Right to recover rent from tenants held to be in suspense 
pending result of a suit for apportionment as among tlie co-sharer zainindars.) 
(’ll) 10 Ind Cas 21 (22, 23) (Oudh) Amir Chand v. Narsinyh Na l ain. (In this case 
it was held that there were no legal or Ciiuitablo grounls ior bucIi suspension.) 
(’08) 35 Gal 209 (217, 218) ; 7 Cal L Jour 59 : 12 Cal W N 326 (015). J.aklmn 
Chandra Sen v. Madhu Sudan Sen. 

(’71) 16 Suth W R 79 (80) : 8 Bcng C R 537^/ (015), Kshan Chundcr Roy v. 
Khajah Assanoolah. (Suit for arrears of rent — Prior suit for ejejtinent of same 
defendants as trespisKers - Time ex- hulLd— 11 Suth W R P C 5 followed.) 

{.See (’02) 29 Cal 626 (632); G Cal W N 776, Chuirdhry Kesri Sahoy % . (Rani Roy. 
(’25) 12 AIR 1925 Pat 369 (371) : 86 Ind Cas 358 : 4 Pat 378, Gobi. id Rrasad v. 

Jugdip Sahay. (Analogy of Sovdion 14 applied.) 

(’83) 9 Cal *255 (259) : 9 Ind App 82 ; 12 Cal L R 129 ; 4 S ir 363 ; 6 Ind Jur 546 
(PC), Hurro Pershad Roy v. Oopal Dass Dutt. ((’68) 12 Moo Ind App 244 (PC), 
Sumo Moyee v. ShooRiee Mokhee, construed ) 

( <7) 3 Cal 6 (12, 13) : 2 Ind Jur 209, Watson it Co. v. Dhonedra Chunder, 
{ S7) 3 Cal 817 (822) : 2 Cal L R 450, JIurro Pershad Roy v. Oopal Dass Dutt, 

( IS) 5 AIR 1918 Mad 518 (550) : 41 Ind Cas 581, Do}’nisa}7iy J^adayachi vj 
I aithiltvga I^adayachi. lA I R 1916 P C 90 hold to favour equitable suBj-ensioii 
of limitation apart from btatute.) ; 

(’24) 11 AIR 1924 Cal GUO (G09);79 Ind Cas 520, Dwijendra v, Jogecs (.'■hc.ndf a.'\ 
{See also (*73t 19 Suth W R 18 (19), Huroiiath Roy Choiedhuiy Golucknath 
Chowdhry. (Prior suit for ejectment trespasser — Subsequent suit for rent 
Prior suit must have been in 6ona /ide belief that defendants were tresiioBBers )J 

3.Lim.30. 


Section 14 
Note 4 
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Section 14 
Note 5 


5- Proceedings to which this section is applicable The 

section applies, in terms, to suits and applications.* In the under- 

mentioned cases, ^ it has, however, been held that the section does not 

Q-pply to dpplicdtioyis. It is submitted that they are not correct, being 
obviously opposed to the section. 

A suit,’ as defined in s. 2, does not include an appeal. It has 
been held by their Lordships of the Privy Council in Brij Indar 
Sivgh V. Kanshi Ravi? that the section does not, in terras apply to 
appeals, but that the circumstances contemplated in the section miy 
be ordinarily taken to constitute a ‘sufiScient cause’ within the meaning 
of s. 5 of the Act. (see Note 9 under S. 5.) A contrary view, namely 
that this section will apply to appeals has been taken in the under- 
mentioned cases."* It is submitted that these cannot be accepted as 
correct. 


In Ramdutt Ranikissen v. E, Z). Sassoon <& Co,? their Lordships 
of the Privy Council held that though the Limitation Act had no 
application, in terms, to proceedings before an arbitrator, the analogy 
of the Limitation Act required that an arbitrator should exclude the 
time spent in prosecuting, in good faith, the same claim before an 

Section 14 — Note 5 

1. (*40) 27 AIR 1940 Pafc 677 (681) : 19 Pat 354 ; 191 I. C. 695 (DB). Shis/iundeo 
Narain v. Raghunath Prasad. (Execution application.) 

(*32) 19 AIR 1932 Li-h 531 (532) : 138 fnd Gas 646 : 14 Lah 106, Kala Singh v. 
Oehna Singh. (Section 14 covers execution applications.) 

(*94) 18 Bora 734 (736) (DB), Navalchand Nemchand v. Ami Chand Talak- 
chand. (Do.) 

(*93) 20 Cal 29(32) Raj Bulluhh Sahai v, Joy Kishen Pershad. (Prior 

execution application in a wrong Court saves time for later application.) 

{*75) 24 Suth W R 303 (303) (DB), Rajah Promotho Nath Roy I^hadoar v. Robert 
Watson <£ Co, (Execution application.) 

{ 32) 19 AIR 1932 All 340 (342) : 54 All 423 : 140 Ind Cas 178, Raghunandan v. 
Rhuwal Tewari. (Application for rehearing appeal.) 

2. (’26) 13 AIR 1926 All 345(345) : 93 Ind Cas 292, Ramraj v. m, Umraju 
(Section 14 held not to apply to execution applications.) 

{*23) 10 AIR 19 IB All 319 (320) : 45 All 332 : 84 Ind Cas 538, S, T. Oadre v. 
Br%jnandan Saran, (Application to set aside an ex parte decree ) 

3. (’17)4 AIR 1917 P C 156 (158) : 45 Cal 94 : 44 Ind App 218 : 1917 Pun Re 
No 104 : 42 Ind Cas 43 (PC). 

4. (*43) 30 AIR 1943 Oudh 52 (53) : 18 Luck 480 ; 204 Ind Cas 215 (DB), Pratap 
Narain v. Siila Bus. (Assumed.) 

(’28) 15 AIR 1923 Lah 136 (137) : 106 I. C, 812, Mania Bahhsh v. Vdham Singh. 
{*13) 18 Ind Cas 92 (93) (DB) (Oudh), Rahat-Ullakhan v. Ibadullakhan (Apieal 
filed in wrong Court —Bona fide mistake Due diligence — Section 14 assumed 
to apply.) 

{*23) 10 AIR 1923 Cal 291 (291) : 68 Ind Cas 200 (DB), Puma Chandra Chatto^ 
padhya v Mabub Bakhsh, (Appeal after an infructuous review application ) 

(’08) 19J8 Pun W R No 66, p 240, Jagatram v. Jacob, (Do.) 

(’21) 62 Ind Cas 957 (959) (DB) (Call, Thdkamani Dasi v, Pitambar Bhuya (Do ) 
(*30) 17 AIR 1930 Pat 307 (308):l29 Ind Cai 660 (DB), Ji oan Ram Ram Ohander 
V. Hazari Lai. (Appeal after an infructnous suit in a claim matter failing under 
Section 47, Civil Procedure Code ) 

5. (*29) 16 AIR 1929 P C 103 (107, 108) : 56 Ind App 128 : 56 Oal 1018 : 115 Ind 
Cas 713 (PC). (An arbitrator is a Court constituted by parties.) 
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arbitrator who was without jurisdiction. Now, after tlie enactment 
of the Arbitration Act, X of 1940, the above result will follow fr. m 
S. 37 of that Act under which the provisions of the Limitation Act 
apply to arbitrations as they apply to proceedings in Courts. 

Foreign Courts . — The section does not apply to prior proceedings 
in foreign Courts® or in Courts, which are not in British India.^ 

Special or local Acts. — As to the application of this section to 
Special or local Acts, see Notes under section 29. 

The section applies to suits under s. 104 of the C. P Tenanev 
Act.^* 

This section is restricted to civil proceedings; hence a complaint 

under S. 9 of the Child Marriage Restraint Act (XIX of 1929) made to a 

wrong Court, will not save time, under this section, for a subsequent 
Complaint to the proper Court.® 

The section is not applicable to a complaint under the Cattle 
Trespass Act.® 


6. Sections 5 and 14 of the Act.-Thore is a clear distinction 
^tween the two sections. Section 14 provides for the exclusion of 
time during which another civil proceeding was pending, whereas S 5 
affords an extension of time for good cause shown. The power to 
excuse delay and grant an extension of time under S. 6 is discretionary 
whereas under s. 14, exclusion of time is mandatory, if the requisite 
oon htions are satisfied. ‘ As has been already seen in Note 5, though 

5. 14 may not, in terms, apply to a particular case, as for example an 

6. (-37) 169 Ind Cas 788 (793) : ILR (1937) 1 Cal 541. .Vayadas Bhanat v Com 
merctal Un%on Assurance Company Ltd (Court in Kashmir State ) 

V. Muh mmad Said. (Court in Poonch State.) ’ ^'ngh 

(646. 647) : 85 Bom 139 (DB), Chanmalappa y. Abdul Vahab 
M uhammad Hussain. (Court in Mysore State.) 

KamypTai' ^ 

samy t'xUai. (No opinion expressed on the question )] 

"(A ’Srir CoVq" v. Barayan. 

7a. (’60) 37 Alll 1950 Nag 37 (Pr. 6) : I L R (1949) Naa 74q Qfe/, if 

Ftshnu?/ripa Devi. (Observation in AIR i936 Nag 180 : 1 L R* (1936) 'Na^ 5* 
BaOurao v. Sajidu, dissent.) i x. (1936) Nag 5, 

^ <‘““1 “»• Ch.r.n 

Section 14 — Note 6 

u \‘ ’’ ’■ “■ “ ^ 

“ “’“I • “ 106 (DB), 

jTadeo Irllad ^ ^ ® ^ = ^’3 Ind Caa 648 (DB) 

in the iudmnent i-f words “disoretion exercised under 8. 14'' 

r goient are probably used to denote a finding on the auebtinn 
the earlier proceedings weie in good laith or not.)] ^ 


Section 14 
Notes 5-6 



Section 14 
Notes 6-7a 


7. Sections 4 and 14. joint operation. — Ifc has been seen 
in Note 7 to s. 4, that where the period of limitation, after excluding 
the period allowed under s. 14, expires on a day on which the Court is 
closed the suit or other proceeding may be filed on the re-opening day 
But the day on which the Court was closed prior to the commence, 
merit of the period of exclusion under this section cannot be excluded 
either under this section or under section 4.^ Thus, where the period 
of limitation for a suit expired on 1st June 1913 , which was a Sunday, 
and the suit was filed on 2nd June 1913, but in a wrong Court, and 
was, consequently, returned to be presented to the proper Court, it 
was held that the period of one day between the let and 2nd June 
could not be excluded under this section.^ See also S. 4 Note 13 . 

7a. Section 14 and Article 182 (5). — Section 14 and Art. 182 (6) 
deal with quite different matters. Section 14 relates to the method of 
calculation of the period of limitation after it has started, while 
Art. 182 (s) fixes the point from which limitation begins to run. A prior 
application for execution which is not in accordance with the law and 
is not made to the proper Court will not be suflScient to give a fresh 
starting point of limitation under Article 182 (5) but may fall under 
this section and entitle the applicant to the deduction of the period 
occupied by such application in calculating the period of limitation for 
a subsequent application for execution.^ 

Section 14 — Note 7 

1 (’23) 10 AIR 1923 Jlad 114 (116, 119) : 69 Ind Cas 724 (DB\ Govindaswamy 
V. B, Sami, 

(’21) 8 AIR 1921 Mad 654 (655, 657) : 44 Mad 817 ; 63 Ind Cas 924 (DB) 
Ummafhu v. Puthamma, 

( 19) 6 AIR 1919 Mad 845 (845, 846);47 I. C. G24 (DB), i?a?naZin^a 77 i v. Subbaier, 

(*29) 16 AIR 1929 Lah 425 (426) : 116 Ind Cas 314 : 11 Lali 12 (DB), DJiarman 
Bam V. Ganga Bam. 

[But see (’21) 8 AIR 1921 Bom 379 (380) : 45 Bom 443 : 59 Ind Cas 743 (DB), 
Baf^avanapim v. Krifihnadas. (Dissenting from (’ll) 36 Mad 131 (DB), Jfira 
MoZiidiu V. Ballaperumal.)'] 

2. (’20) 7 AIR 1920 Lab 346 (347) : 55 Ind Cas 55, Banomal v. Banomal. (AIR 
1916 All 222 relied on.) 

{ 16) 3 AIR 1916 All 222 (223): 35 Ind Cas 292 (DB), ^ uJcund Bam v. Bamraj . 

[See also f’37) 24 AIR 1937 Lab 464 (464, 465): 173 I. C. 740, Bujamal Oainda 
Mai V. Mulcta Parshad. 

(’37) 24 AIR 1937 Nag 215 (215, 2161 : ILU (1937) Nag 217 : 170 Ind Cas 798, 
H^amcinrao Anandrao v. Umrao Ttilsiramji.'} 

Section 14 — Note 7a 

1 . (’49) 36 AIR 1949 Jlad 849 (849) : (1949) 1 Mad L Jour 432, Akkal Naicker 
V. Knmarasami Beddiar (Successive executive applications filed in wrong Court 
~ Subsequent execution application before proper Court — Period during which 
previous execution applications were pending before wrong Court, can be 
deducted under S. 14.) 

(*40) 27 AIR 1940 Pat 677 (681) : 19 Pat 354 : I9l Ind Cas 695 (DB), Bhishundeo 
Narain v, Baghunath Prasad.- - 
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appeal, the circumstances contemplated in s. 14 might and ordinarily 

would constitute a “sufficient cause” in the sense of s. 6. (see Note 9 
under section 5 .) 
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8. Section 14 and withdrawal of proceedings.- This section Section 14 
does not apply where the plaintiff himself withdraws the suit under Note 8 
O. 23, R. 1 of the Civil Procedure Code.^ Order 23, R. 2 lays dowm that 
in case of withdrawal of a suit under that provision, the suit so with- 
drawn must be deemed to be non-existent for purposes of limitation 
for a fresh suit. This is a special provision in the nature of an excep. 
tion to S. 14 and must be held to prevail, on the principle gcneralia 
specialibus non derogant. But there is no real conflict between S. 14 
of the Act and O. 23, R. 2, Civil Procedure Code, as the words “is 
unable to entertain it” in s. 14 do not merely mean that the Court 
has expressed its mind as to the defect in the suit but also that it has 
passed an order terminating the proceeding on the ground that it 
cannot proceed.^ The above principles will also apply to the withdrawal 


Section 34 — Note 8 

1. (*47) 1947-2 Mad L Jour 337 (338), Pankala liao v. V eiikatastibhayya, ((’16) 
AIR 1916 Mad 944 : 39 Mad 936, (DB) followed.) 

(’43) SO A I R 1943 !Mad 80 (81) : *206 lud Cas 394 (DB), V iruyakshappa v. 
Veerabhadra, 


(’39) 26 AIR 1939 Gal 625 (625, 626) : ILR (1939) 2 Cal 316:184 Ind Gas 631 

(DH), Mohanlal Bahetx v, T abizuddin Ahmed. (Plaintiff feeling difiiculty regard- 
ing question of jurisdiction asking leave to withdraw suit with liberty to bring 
fresh suit — Court granting permission without deciding point of jurisdiction — 
8. 14, Limitation Act does not apply.) 

(’38) 25 AIR 1938 Bom 281 (282) : I L R (1938) Bom 327 : 175 Ind Gas 528 (DB), 
AchxU Dadaji v Par ashram Vasudex', (Suit on promissory note tiled in High 
Court having jurisdiction to entertain it under Cl. 12 of Letters Patent Defen- 
dants raising plea that they were agriculturists — PlaintifT withdrawing suit 
under O. 23, R. 1, C. P, C., and bringing fresh suit — Case comes under O. 23, 
R 2 and not under S. 14, Limitation Act.) 

(’34) 21 AIR 1934 All 688 (692) : 67 All 145 ; 150 Ind Caa 135 (Fli), Sadayatan 
Pande v. Pam Chandra Oo^jaZ. 

(’28) 15 AIR 1928 All 402 (402. 403); 114 Ind Cas 910, Pahim Ali v. Yehia Khan. 

(*16) 3 AIR 1916 Mad 944 (945) : 31 Ind Cas 234 : 39 Mad 936 (DB), Aruna- 
challam Chettiar v. Lakshmana Aiyor. 

( 13) 20 Ind Cas 205 (206) (DB) (Cal), U pexidra Path Nag Choudhury v. Surya 
Kanta Roy Cho'vdhtiry, 

( 05) 29 Bom 219 (225, 226) : 7 Bom L R 90 (DB), Yarajlal v. Shomeshwar. 

( 88) 12 Bom 625 (683) : 1887 Bom P J 337 (DB), Krxshnaji T.akshman v. Vithal 
Rax'ji Renge. 


( 82) 6 Bom 681(683){DB), Pit jade v. Pirjade. (Same rule applies to applications ) 

(’35) 22 AIR 1935 Bom 259 (260) : 157 Ind Gas 592, Kondaji Bagaji y. Dagadu 
Oajala. 


[See also (’32) 19 AIR 1932 All 377 (378) : 138 Ind Gas 108 (DB), ML Rampati 
V. Ph(.ol Singh. 

(’25) 12 AIR 1925 Cal 645 (851) : 88 Ind Cas 637 ; 52 Cal 894 (FB), Becharam 
Chuudhuri v. Purna Chandra Chatter jee. (Per Suhrawardy J.)] 

2, (’40) 27 AIR 1910 Sind 125 (127) : ILR (1940) Kar 225 ; 199 Ind Cas 328 (DB), 
Kaliat.das v. Muhammad Akbar. (AIR 1934 All 688 (FB) relied on.) 

(*S9) 26 AIR 1939 Cal 625 (626, 626): ILR (i939) 2 Cal 316 : 184 Ind Cas 631 
(DB), Mohanlal Baheti v. P abizuddin Ahmed. 

(’37) 24 AIR 1937 All 124 (126) : 167 Ind Cas 371 (DB), Ram Manohar v. Baboo 

(The observation that in cases of withdrawal the suit does not fail for 
def^t of jurisdiction or other cause of like nature is not however correct as 
withdrawal may be permitted where the Court is satisfied that the suit must fail 
by reason of ‘ some formal defect" which expression will include delect of juris- 
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of proceedings other than suits.® 

Where the plaintiff brought a suit against the Governor-General 

within 2 months of the notice under S. 80, Civil P. Q, but withdrawn 

it with the leave of the Court to sue afresh on the same cause of action, 

it was held that the plaintiff was entitled to exclude the period duing 

which the previous suit was pending This view is supportable on 

the ground that the previous suit was one over which the Court had 

no jurisdiction owing to the non-expiry of the notice period and 

hence, O. 23, Rr. i and 2 did not apply to it. (See A. I. R. Commentary 
on C. P. C., o. 23, R. 2.) 

Where a plaintiff is honestly in doubt as to in which of two 
Courts his suit lies and institutes it in one of such CJourts with due 
care and caution, but at a subsequent stage it is found that a wrong 
forum has been chosen, and on an admission to that effect the Court 
returns the plaint for presentation to the proper Court, it is not a case 
of withdrawal of the suit by reason only of such an admissioJi. To 
such a case, section 14 will apply.^ 

9. “In computing the period of limitation prescribed.*' 

— The section applies only where a period of limitation has been 
prescribed. The period of two years, referred to in S. 63^ or the period 
of three months i)rescribed under S. 9 (l) of the Provincial 

Insolvency Act, 1920, is not a “period of limitation prescribed’* within 
the meaning of this eection. But the section applies to the computation 
of the period of limitation prescribed by the Bengal Tenancy Act.^ 

diction or other defect of like nature — See A. I. R. Commentary on the Code of 
Civil Procedure, 5th (1950) Edn., Order 23 Rule 1, Note 25.) 

(’81 82) 6 Bom 681 (683) (DB), Pirjadc v. Pirjade. (The criticism contained in 
the loot-note remark under AIR 1937 All 124 above cited is also applicub e to 
this case.) 

(’34) 21 AIR 1931 All 688 (691, 692); 57 All 145: 150 Ind Cas 135 (FB), Sadayatan 
Pande v. Ram Chandra Gopal, 

3. (’38) 25 AIR 1938 Cal 517 (518) : ILIi (1938) 1 Cal 262 : 177 Ind Cas 948 (DB). 
llrishikesh I^lifra v. Rarada Prosad Roy. (Withdrawal of certificate proceedings 
under the Bengal Tenancy Act.) 

3a. (*51) 38 AIR 1951 Pat 382 (Para 9); 28 Pat 621 (DB), O, O. in Council v. G. S, 
lUills Ltd. (30 Ind App 177 : 30 Cal 1033 (PC), JJemchandra v. Kali Pro- 
satuia, P'oll.) 

4. (’32) 19 AIR 1932 All 877 (378): 138 I.C. 109 (DB). Mt. Rampaii v. Phool Singh. 

Section 14 — Note 9 

1. (’17) 4 AIR 1917 Mad 144 (144) ; 36 Ind Cas 828 (DB), Mahotnmed ^faramar 
V. Official Receiver, Tinnevelly. (Case under Section 36 of Aoflll of 1907, 
which is same as Section 53 of Act V of 1920.) 

la. (’48) 35 AIR 1948 Nag 385 (887) ;ILR (19i8)Nng 523, Chintamanv.RamgopaL 
(‘Three mouths’ period prescribed under S. 9 (1) (c), Provincial Insolvency Act is 
not jreriod of limitation but a condition precedent — Delay in filing petition can- 
not be condoned under Ss. 5 and 14, Limitation Act -S. 78 (1), Provincial InsoU 
vency Act contemplates application — S. 9(l){o), Provincial Insolvency Act 
contemplates petition and not application.) 

2. (’29)16 AIR 1929 Cal 325 (326): 66 Cal 805 : 121 Ind Cos 673 (DB), Sali 
Prosad Garga v. Qovind Chandra. 

(’88) 25 AIB 1938 Cal 517 (520) . ILR (1938) 1 Cal 262 ; 177 Ind Cas 948 (DB), 
Hrishikesh Mitra v. Barada Prosad Boy. 
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As to the applicability of the section to the computation of the 

twelve years’ period under s. 48 of the Civil Procedure Code, see 
section 29 Note Ga. 

It is extremely doubtful if this section can be available to a 
plaintiff or applicant, as the case may bo, where a named date is 
prescribed within which the suit or application has to be filed. ^ 

10. Plaintiff prosecuting _ Explanation II. _ Where the 
plaintiff in the second suit was a plaintiff in the prior proceeding 
and the other circumstances specified in the section exist, the section 
clearly applies. But where the present plaintiff was only a defendant 
in the prior proceeding, does the section apply? It has been held that 
it will apply, provided he had claimed therein the rights sought for 
in the present sait.^ In other words, he must have had in the prior 
suit inte rests in the nature of those of a plaintiff.'^ If he was merely 

^ (IJB). i/nriprosod lioy v. 

Balenlal Chaukhani. (Caue under Calcutta Uoueg Kent Control Order (1913) 
Para. yB.) ' ’ 

Section 14 — Note 10 

G:is 172 (DB) 

Aildas Madnowda. v. Sobhomal Pursoomal (Application to file award uuder 
Arbitration Act 1899_l>r,or proeoiding for the same purpjse failing on account 
of want of juri.dietion in Court-The fact that in prior proceeding the partv in 
whoee lavour the award had been pasaed moved the arbitrator to present the 
awaid in Court insteid of himself doing so and tliat under the rules of the 

lit^ortLTs'IeAir)'''" “ot disentitle the parly to the bene. 

(■ie)3 AIK 191G PC 9C (101, 102): 43 Cal GGO : 33 Ind Cas 452 (PC), Sm 
^rl'yamnnl Uasst v. Lakhaa Chan lra i’en. ’ 

^ KutUali v. 

(-01) 4 Oudh Cas 281 (282, 283), Vrahha Dayal v. Abadi Be, am. (Plaintiff in 

? mM? t“l defendant in prior proceedings in re.spoot of the 

uinouut cun mod in pre.icut suit.) ^ 

-l/n/iamyn/i Jugulendur Banna, ee v. Din 
UyaL Chatter jee, (Claim of bet olT in prior suit.) 

[See COS) 13 Cal L K 214 (215, 21C) (DK), Haf.eunncssa Khalun v. Bhyrab 

Grander Das. (Kent claimed by plaintiiT in present suit claimed to be set od in 
a prior suit instituted by the defendant.)] 

Kiri.f V. 

Gas 561 Nazim 

daar s. uTeiyrn::pS::bTeV''"'‘“" 

suit bv ° (Prior 

quent'suU onThrmongag^r “ 

^chlfdrt';! SaS:! Sna Da!'^ ^ ^ ° 

^ Afcdu (tamf 681) : 91 I. 0. 833, A,kuthan v. Kunnumbrath 

Abdu, (Same right must be under litigatioa in both suits.) 


Section 14 
Notes 9-10 



Section 14 
Note 10 
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be said that 

prosecafcing any proceeding against the other party. i" 

Illustrations, 

referred to a separate suit. Iq the separate suit subsequently filed by them ^as 

STuI’i ’th?: d‘ h" f/vour by^he Prii 

his f brought a suit against its manager for 

his removal and for the appointment of a receiver to the property of the mosque 

The niariager contested the suit and made a claim for a sum of money as Tue to 

him by the mosque. An issue was raised on the question of the amount if any 

monev° ‘^at a certain sum «; 

money was so due and a receiver was appointed to collect the rents and profits 

of th^e^V^^ TTi,'*®'’''' made the collections and also paid a portion 

in the aTeaI°fb ® T.^® trustees, however, appealed from the decree and 

in the appeal the suit was dismissed for non- joinder of other trustees The 

manager subsequently filed a suit for the recovery of the balance of the amount 

ue to bim. In that suit the period of the prior litigation started by the trustees 
was excluded in computing the period of limitation therefor. » 

(’36) 164 Ind Gas G51 (653, 65.) (Cal), Abdul Hattar Chotodhury v. Abdul Busan 

(Ho must have been a plaintiff or applicant in the prior suit- Explanation 11 is 
said to point to this construction^) 

495 : 199 Ind Gas 438 

(UB), Madhavdas Parmanand v. Ja,t Mahomed Ohulam Ilyder. (S. 14 does 
require that- the earlier proceeding must have been initiated by the plaintiff 
subsequently seeking advantage from the section.) 

(’2.5) 12 AIR 19 ’5 M.ad 922 (926, 928. 929) : 91 I. C. 202 (DB), Muddana Adenna 
Mufhlana Suhbanna. (Sint for partition — Prior suit for partition in which 
present plaintiffs were defendants _ They claimed no relief and got none _ 

fro^ !!o^ ^ prayed for dismissal of suit — Reversed on another point in (’30) 

AIR 1930 P C 18 (PC), Virayya v. Adenna,) ^ ^ ' 

(’27) 14 AIR 1927 Lah 785 (786) : 104 Ind Gas 726 (DB)» Mt. Sat Bhirai Khurd 
V. Ahmad. 

lb. (*44) 31 AIR 1944 Mad 67 (69) : ILR (1944) Mad 410: 215 Ind Cas 318 (DB) 
Chtdamharom Chettiar v. Meyyappa Chetliar. 

(■39) 26 AIR 1939 Bom 1 (9. 21) : ILR (1939) Bom 173 : 179 Ind Cas 178 (DB) 
Narayan Jtvaji v. Gurunath Gouda. (The fact that the Court in the previouJ 
suit would not have been competent to entertain a counterclaim by the defen- 
dant if one had been raised by him is no ground for applying the section to 
him.) 

*' Somshikharstoami v.Shivappa. 

( 16) 8 AIR 1916 Mad 57 (59) : 38 Mad 260 : 28 Ind Cas 290 (DB). Kaliba MavuU 
vija V. i^aran Bivi tiaila Ammal. 

iSee also 32 Ain 1945 P C 5 (7) ; ILR (1945) Kar (P C) 43 (PC). Narayan^ 
PaHl y. Puttabai. (Injunction in earlier suit restraininj defendant from inter- 
fering with plaintiffs possession Sub. eluent suit by former for possession — 
Period of j endency of earlier suit or continuance of injunction cannot be ex- 
cluded — S. 14 does not apply.) 

2, (’16) 3 AIR 1916 P O 96 (100, 102): 43 Cal 660 : 33 Ini Cas 452 (PC), Sm. 
^rityamoni Dasst v. Lakhan Chundra Sen, 

3. (’23) 10 AIR 1923 Mad 347 (347, 348, 349) : 73 Ind Gas 139 (DB), Kunhi Kut-, 
tiali V. Kunhammad, 
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8. Where A has obtained a decree for possession as against B but B subse- 
quently files a suit to have the decree set aside on the ground of fraud and A 
resists the same, A cannot claim to exclude the period of the said suit in 
computing the period of limitation for an application by him for execution of his 
decree for possession."* 

4. Where the executant of a promissory note sued for a dedaration tliat 
the promissory note was discharged and was unenforceable, it was held that the 
period of the pendency of the suit could not bo deducted in computing the period 
of limitation for a suit on the x^ronote by the payee.^ 

6. Where the plaintiff obtains an ex parte decree in a foreign Court, the 
I^eriod, during which the defendant was taking projeedings to have the ex parte 
decree set aside, cannot be excluded in computing the period of limitation for a 
suit by the xdaintiff in a British Indian Court on the foreign judgment.® 

No doubt, cxfilanatiou II construea the resisting of a x^roeeed ing, 
viz., an ai^x^cal, as prosecuting a proceeding. But the appeal contem- 
plated is from the decision in his favour in the x^roceeding which the 
plaintiff himself started.^ 

The fact that a third jjarty was prosecuting an application to get 
a deed, on which the decree is based, set aside, will not save limitation 
running against a decree-holder for the execution of his decree.*^ 


It has been held that in comijuting the iieriod of limitation for 
an ai^plication for execution, the decree- holder is not entitled to the 
exclusion of the x^riod during which an application by the judgment- 
debtor to enter satisfaction of the decrfo has been [tending. ^ 

The time tiiat can bo excluded under this section is merely the 
time during which the prior proceeding is actually being t^rosecuted 
with duo diligence. Whore there were long gai)3 between one execution 
apxdication and anotlier. all of whicii were dismissed for default, and 
the docree-hokler lias been doing nothing during tlioso long iioriods, 
he cannot be said during such intervals to have been actually prose- 
enting a i^rocecding within the moaning of this section.**^ 


11. Due diligence.’* 

1. Retuin of the i)liiint for piosontation to the x^roper Court. ~ 
Ihe time during wliich a Court holds up a case, while it is discovorinj 
that It ougiit to have been prosonted in another Court, must h 


4^ (’24) 11 AIR 1924 Bom 39 (39, 10) : 70 In i Gas 557 (D15), Somshikharsxoami ^ 
ohivapixi. 

31. Hiralr, 

V. Aripaf t>in(jh. 

1927 Lab 200 (207. 208, 209) : 103 lud Gas 523 : S Lab 54 (DB) 
iiari Singh v. Afahomed Said. 

Sec also Article 117 Note 4. 

'^y.^Mul^KHshVa ^^ Chandr, 

8. (’91) 1891 All W N 128 (129). Gokul Sin.jU v. Tika Ram. 

10 : 33 I 0 931 (DB). TCartia Chandra v. Nilmani 

air 1946 Pat 301 (303) : 25 Pat 50 : 226 Ind Cas 195 (DB), Inderde, 
‘ (No doubt, if tho interval baa been abort and auch 


Section 14 
Notes 10—11 
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Note 11 
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exeluded as the delay of the Court cannot affect the due diligence of 
the party. ® 

After the plaint has been ordered to be returned, the party may 
be entitled to the deduction of the time taken in appeal or revision 
I from that order.- (see also Note 27) but if the appeal or revision should 
go against him, he should lose no time in presenting it to the proper 
Court; and if he has not taken return of the plaint immediatel, after 
the return was ordered, but waited till the appeal or revision was 
concluded, any subsequent delay in taking the return and making the 
presentation will amount to want of due diligenced* If, however, on 

Section 14 — Note H ^ 

1. (’22) 9 A I R 1922 All 404 (404) : 70 I. C. 613, Mt. Maryam Bibi v. Bam Das. 
(Court t:\kiug two years to return plaint.) 

(’30) 17 AIR 193'J Bom 187 (188, 189) : 124 Ind Cas 791 (DB), Duni Chand 
Jimhandas v Coiwpfior National Kscompte D^Paris, 

(’26) 12 AIK 1925 Mad 1270 (1271): 91 I. C. 497 (DB), Virasivamy v. Nayuiama. 

(’26) 12 AIR 1925 Nag 54 (57) : 80 Ind Cas 286, Venkat Bhat v. Mt. Yamuua. 

(’36) 22 A I R 1935 All 759 (760) : 156 Ind Cas 1092, Abdul Shakur Khan v. 
Pajendra Kishore Saran. 

{’30j 17 AIR 1930 Lah 503 (503. 504) ; 128 Ind Cae 63 : 11 Lah 308 (DB). Mt 
Nihal Kaur v. Surat Singh. 

( 11) 9 1, C. 157 (157, 158) (DB) (RIad), Yereni Anjayya v. V appulapaii Bapaya, 

( 08) 35 Cal 924 (927, 928) : 12 Cal W N 921, liamdeo v. Goanc&hnarain. 

[iSV^ (’21) 8 AIR 1921 Bom 209 (209): 45 Bom 1132 : 62 Ind Cus 221 (.DB), Shant 
Murti Devappa v. Narayan Bamchandra.'] 

2. { 39) 26 AIR 1939 L.ah 47 (48): 182 Ind Cas 732, Gurdit Singh v. Mota Singhs 
(Appeal ) 

(*18) 5 AIR 1918 All 180 (180): 45 Ind Cas 991 (DB), Hamida Bibi v. Fathna Bibi, 

(A case of revision in a small cause suit — Right to deduct time occupied by 
•revision assumed without being decided.) 

(’66) 5 Suth W R S C C Ref 8 (9) (DB), Shu7}iboonath Bisicas v. A'ts^o Dhun 
Sirkar. (Appeal.) 

(’37) 24 AIR 1937 Nag 1 (4) : 167 Ind Cas 48 : ILR (1937) Nag 291 (DB), Kastlr 
Cha}id V. Mt. H'a_ir Begam. (Do.) 

[See alsoy-2d) 16 A 1 R 1929 Nag 219 (220, 221) : 25 Nag L R 99 : 116 Ind Cas 
^ 509, Chintaman v. Ai-san. (But if the plaintiti in acceptance of the order of the 

I first Court presents the plaint in the proper Court and also appeals from the 
order of return, the appeal is not prosecution in good faith.) 

(’6f) G Suth W R 308 (309) (DB), Raj Kristo Boy v. Beer Chunder Joobraj. 
(Dismissal for want of jurisdiction -Appeal against dismissal— Period between 
decision of first Court and disposal of appeal excluded.)] 

See also Article 11 Note 21. 

3. (*51) 38 AIR 1951 T C 26 (Prs 16, 17) (DB), Peruinal v. Patidajam. (Suit for 
possession filed in Munsif’s Court on 4-1 1100 — Valuation given in plaint ques. 
tioned b^ defendant — Order on 28*12-1101 returning plaini for presentation to 

proper Court — Appeal to District Court — Ap^peal dismissed on 28 5 1102 

Revision — Revision dismissed on 15-11-1103 — Plaintiti getting bajk plaint on 
31-11-1103 and presenting it iu District Court on 3 12-1103 — Period from 
4-1-1100 to 31-11-1103 held could be excluded under S. 14.) 

(’46) 33 AIR 1946 Oudh 116 (118) : 21 Luck 350 : 222 Ind Cas 355, Barn Adhin 
V. GuUari Singh. 

(’18) 5 AIR 1918 All 180 (180, 181) : 45 Ind Gas 991 (DB), Hamida Bibi v. 
Fatima Bibi. 

(’19) 6 A I R 1919 Oudh 378 (378, 379) : 22 Oudh Cas 39 ; 51 Ind Cas 590, Bam * 
Sahu V. Imdad Hussain. (Delay in taking back plaint after High Court orders.^ 
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the date of the presentation to the proper Court, tiie suit was in time 
after deducting only the period during which it was pending in the 
wrong Court, the fact that after taking the return of the plaint the 
plaintiff made some delay in re- presentation does not matter.'* 

Where the plaintiff had to amend his plaint, and after the 
amendment, the jurisdiction hecame altered to the knowledge of the 
plaintiff and he re-presented it, as amended, to the same Court, it was 
held that he was not i)rosecuting the suit with due diligence.^ 

A finding that the plaintiff did not act with due diligence in 
re-presenting the plaint to the proper Court is a finding of fact.*® 

2. \\ hen some alone of the parties, who could have prosecuted 
the prior proceedings, were engaged in tl ose proceedings, the otheie, 
who did not do so, cannot claim the bonefft of the section.® 

3. Proceedings struck off' for default of prosecution cannot be said 
to bo carried on w ith due diligence.^ 

4. \Mien the plaintiff was non suited for neglect to state tire 
boundaries of his land® or to implead a necessary party,® it cannot bo 
said that there was duo diligence. 

6. In ail insolvency matter, a creditor took no part either by 
opposing the adjudication or by filing a proof of his claim. In a 
subsequent suit by him on his debt, it was held that ho could not 
claim a deduction of the period of the pendency of the insolvency 
jiroccedingf , as ho was not prosecuting them.*® 

G. The fact that the prior suit'* or execution application'® was 

filed on the last day of limitation cannot negative duo diligence so 
long as it was in time. 


Section 14 
Note 11 


( 88) 1^88 All W N 108 (1G9) (UB), lianni Jan v. Munaxcar Khan. (Delay after 
return of plaint by the Appellate Court.) 

J<rishna Variar v. Kunji I’aravanar. 

4. ( 3.,) 21 Alll 1935 Oudli 441 (444, 445) : 157 Ind Cas G29, Ganna Prasad v 
harxm hha)i. 

Kishan v. T adJia Mai 

J am Cnaitd, 

(81) 1881 Pun Ke No. 115, Nniviin Singh v. Muhavtmad Amir Khan. 

See also Note v9. 

21 Luck 350 : 222 Jnd Cas 355, Ram 

Adhin V. Oul an Singh. 

6. ('01) 23 All 434 (4801 : 19C1 All W N 123 (DB). Dasarath Bai v. Bhirgxi Dai. 

. ( 33 AIU 194G Pat SOI (303) : 25 Pat 50 : 220 Ind Cas 195 (UBl, Inderdeo 

Prosad Rax Oeonarayan. ‘ 

(18G4) 1864 Suth W R (Gap) 378 (878) (DB), Oholaxn Durbesh Choxodhury v 
Axshore Roy. ^ 

^ ‘ ^ ^ Chunder 

Madhub Chukerbxitty v. Ram Coomar Choxudhry. 

9 (*16) 3 AIR 1916 Lah 234 (235, uSG): 1916 Pun Bo No. 41: 32 Ind Cas 497 (DB) 

Aalxt, V. Mehru Mai. 

priyf oTvi ^ ^ ^ ® Vishnu- 

L R 85 (86). Jaganxialh v. Mt. Chandbi. 

id™ SaYAir 
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Section 14 7. Failure on the part of a counsel to cite an important ruling 

Notes 11-12 before the Court does not by itself prove want of due diligence on the 

part of the client.'® 

8. Chamber applications are frequently adjourned from time to 
time to suit the convenience of counsel on both sides and it will be 
unreasonable and unjust to impute want of diligence to the parties for 
such adjournments.'^ So also, the fact that the defendant consented to 
the adjournments nuay well be taken as prima facie evidence as 
negativing any want of diligence on the part of the party concerned.'® 
See also the undermentioned cases.'® 

12. “Another*' proceeding. 

1. Betxirn of plaint . — When a plaint presented in time to a Court 
is subsequently ordered to be returned for presentation to the proper 
Court and the same is presented to the proper Court, the case is not 
one of a continuation of prior proceedings; to such a case this section 
applies.' (see also Note 3 and section 3 Note 5.) 

13 (’40) 1940 A M L J 120 (124), Achal Das v. Snnda Bam. (It would bo most 
unfair to saddle a client with the consequences of such an omission on the part 
of his counsel.) 

14. (’49) 36 AIR 1949 Cal 24 (44), Sarojendra Kumar v. Purnachandra. 

15. (*49) 36 AIR 1949 Cal 24 (44), Sarojendra Kumar v. P uniachandra. 

16. (’50) 37 AIR 1950 Nag 37 (Pr 8) : ILR (1949) Nag 743, Sharif jan v. Vishnu- 
priya Devi. (The pleader who hai correctly entered the Court in the heading of 
the plaint being away, the plaintifT’s miikhtyar presented it to the civil Nazir 
who took it to the wrong Court and the Judge entertained it thinking at the 
time that he had jurisdiction — Held that there was due diligence on the part of 
the plaintitl.) 

(*49) 36 A I R 1949 Pat 362 (363) : 27 Pat 137 (DB), Bamanand v. Gaya Prasad. 
(Appeal dismissed by High Court — High Court pointing out that proper remedy 
was by way of application to set aside execution sale — Plaintiff persisting in 
attempting to obtain review of appellate decision instead of adopting course that 
was pointed out — Held plaintiff was not pursuing litigation with due diligence 
after dismissal of appeal.) 

(*43) 30 A I R 1943 Nag 335 (838) : I L R (1944) Nag 370 : 214 Ind Ciis 12 (DB), 
Manorath v. Atmaram. (Decree certiffed as satisfied — Decree-holder applying 
for re-consideration on ground of mistake Application treated by Court as one 
for review — In revision, review, held not tenable — Fresh application under 
Bs. 47 and 151, Civil P. C. — Held^ that the decree-holder was entitlol to the 
benefit of S. 14.) 

Section 14 — Note 12 

1. (*48) 62 Cal W N 316 (318)* Anil Kumar v. Promatha Nath. 

(’44) 31 AIR 1944 Mad 253 (254) : 219 Ind Cas 62, Mangamma v. Maharajah of 
Pithayuram. (Suit filed in Civil Court in time directed to be filed before 
Revenue Court Claim barred on date of re-presentation in revenue Court — 
Held that in absence of charge of lack of good faith on part of plaintiff, time 
taken in Civil Court could be excluded under 8. 14.) 

(’32) 19 A I R 1932 All 377 (378) : 138 Ind Cas 108 (DB), Mt. Bam Pali v. Pkool 

Singh, 

(’34) 21 AIR 1934 ILah 412 (412) : 150 Ind Cas 739 (DB), Topan Dass v. Thariya 
Bam. (Plaint amended on appeal and remanded for trial.) 

(’28) 15 A I R 1928 Bom 421 (422, 425) : 52 Bom 548 : 113 Ind Cas 511 (DB), 
Eirachand v, Q. I. P. By. Co., Ltd. 

(*14) 1 A I R 1914 Cal 858 (660) : 24 Ind Gas 232 (DB). Bhupexidra Kuxnar 
Chakravarti v. Puma Chandra Bose. 


0 
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A instituted a suit for rent in Court X and the suit was decreed, 
but was dismissed on appeal on the ground that Court X had no 
jurisdiction. By that time, Court X was invested with jurisdiction over 
such matters and A instituted a fresh suit in Court X on the same 
cause of action. It was held that A was entitled to claim the benefit of 
this section when he came up on the second occasion with the original 
plaint or with a new one,^ provided the new plaint was on the same 
cause of action,^ and the prior proceedings were prosecuted with 
diligence and in good faith. ^ 

The expression “another” civil proceeding does not mean that 
the prior proceeding must have been in a different Court.^ But in a 
case, where the plaint is returned for presentation to the proper Court 
for want of jurisdiction, the plaintiff abandons a part of the claim and 
again presents it to the same Court after the period of limitation, no 
exclusion can be claimed under this section.® 


(■12) 13 Ind Cas 377 (380, 381) (DB) (Cal). Ifedlot Khasia v. A'a Ran Khasiani. 

( 29) 16 AIR 1929 T-iali / (8(8)i 117 lud Cas 900, Sufcit SdkjJi v. Nihal Kaur, 

(Any ubaiige in tlie law of tbe period of limitation would affect the suit as 
re preaented.) 

( 12) 14 Ind Cas Ifi i(ly8);36 Mad 482 (UB), Seshagiri Hao v. Y elaytidJiam Villai. 

i 11) 12 I. C, 58 (.09,CO):36 Mad 131(DB), Mira Mohideen v. Nallaperumal Villain 

(’93) 16 Mad 274 (276, 277) (OB), Saminadha v. Samhan, 

(’33) 20 AIR 1933 Sind 117 (117, 118) : 144 I. C. 56 (DB), Gouri Dmt Jankidas v. 
/*. T, S. Shanker. 

(’09) 3 Ind Cas 79 (80) (DB) (All), Jadu Itni v. Ga„esU Pa, shad. 

[Sfe (’23) 10 AIH 1923 I.ah 591 (592) : 82 Iml Cas 8GG (DB). Suhhbir Si„nh v 
Piarelal. 

( 10) 3 AIR 1916 Lull 432 (433): 33 I. C. 436 (DB), Jetha Pam v. Melinga Ham. 

ISee also (’29) 10 A I R 1929 P C 103 (107) ; 56 Cal 1018 : 50 Ind App 123 ; US' 

Ind Cas 713 (PC) Itamdutt v. E. D. Sassoon d Co, (Where a suit has been 

instituted in a Court which ia found to have no jurisdiction and it ia f)uud 

necessary to raise a second suit in a Court of proper jurisdiction, the 8o;ond 

suit cannot be regarded as a continuation of the first, even though the subject-'' 

matter and the parties were identical Prior arbitration proceedings failing 

for want of jurisdiction of the arbitrator appointed — Fresh arhitrition 

proceedings before newly apixjintcd arbitrator not a continuation of tbe prior 
proceedings.)] 

[See however (’41) 28 AIR 1941 Mad 711 (712) : 196 Ind Cas 521 : 1941-1 Mad 
D Jour 029 (633) (DB), Uamaswami Iyer v. Veerarayan Raja. (Suit instituted 
in Court having jurisdiction to entertain- it but not being Court of lowest grade 
competent to try it under S. 15, 0. P. C. - Plaint returned for presentation to 
latter Court — Date of institution of suit is the date on which the plaint was 
originally filod and not the date on which it was re- presented )] ^ 

[But see (’15) 2 A I I{ 1915 All 344 (344) : 30 Ind C.ts 544 (DB), Gaana Prasad 
Rai V. liamanand Gir.] 

See also Note 25. \ 

2. (’35) 22 AIU 1935 Put 82 (82. 83) : 153 Ind Cas 155 (DB), Brijlal v. Janendra 
Artrutn. 

3. (’98) 1 Oudh Cis 272 (277), ML Tulsha v. Mahadeo Pershad. 

4. (41) 28 AIR 1941 Oudh 101 (164) : 10 Luck 402 : 191 Ind Cas 708 (DB) 
Abdulla Khan v. Tirhhuan Dutt Singh. 

5. (’21) 8 AIR 1921 Sind 13 (14) : 62 Ind Cas 507 : 15 Sind L R 11 (DB), Ibrahim 
V. Gnui im Hussain. 

6. (’40) ‘27 AIR 1940 Mad 689 (C91) : 194 Ind Cas 04 G (DB), Cha„/Irayya ' y 
SerJhanna. ((’39) AIR 1939 Mad 397, CheHdrayyd v. Seethanna, revGrse'd :! 
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^ I' ^ plaintiff institutes a suit against a person who is 

L defenrnJ? repres;ntatives 

Tpptatior^ • has no 

suit of a^etim in an administration 

tr Tsubi^ ; I computing the period of limitation 

for a subsequent suit on the promissory note.® 

iuRn/' hy a creditor in filing a proof of claim in the 

solvency Court can be excluded in computing the period of limitation 

for a suit by him on the claim after the annulment of adjudication.® 

•II proceedings — The words ‘another civil proceeding’ 

will include execution proceedings in another suit.®* In Diigarajulu7n 

Garu V. Aryan Bank, Vtzagapatam,^° Varadachariar, J. observed as 
follows : 

The reason of the rule (S. 14) seems to us equally to apply to the steps 

The^“a.fthaTfo ■’ r®**®*” the steps taken by him priL [o the deiree. 

the d purposes the Code makes a distinction between steps 

Ivi^ne o 1 subsequent to the decree does not affect the unde^ 

he ^ Limitation Act. A pirty is seeking the relief that 

he was entitl^ to as much in ths exaoutioa stage as during the pre-decree stage; 

and entitled to is the sale of the property 

taken th d !-, ““ ®‘®P® ‘“^en by him, provided they were 

taken with due diligence and in a Court which he bona fide believed to be the 

Court competent to grant him that r elief, may legitimately be held to be steps 

he deliberately under-valued his 

relief in the first m9t:inoe.) 

( 95) 6 Mad L Jour 58 (59) (DBl, Nayinakamen v. Maiaresiuara Bhattar 

’’ r i54 (t55) : 143 Ind Cas 596, ilunictpal 'counoil. 

Calicut y. Kuilupathumma. (The suit as originally instituted against a dead 
person being void.) 

(»68.69) 4 Mad H C R 1 (2), Karuppan Chetii v. VeeriyaL (Suit against a defen- 
ant who is supposed to bs de.id — Frame of suit to save time against the legal 
representatives under Seotion 14 explained.) 

Bamgoenka v. Hem Chunder 
Bos;e. (The Judge in administration suit himself ordering a separate suit to be 
hied.) 

9. (’19) 6 AIR 1919 Low Bur 13i (133) : 53 Ind Cas 934, N. K. M. M. Chetty y 

Lutchman Chetty» ^ 

9a. (’43) 30 AIR 1943 Cal 460 (464) : 309 Ind Cas 71 (DB), Abhoy Kanta v. 
Gopinath Deb, 

(*42) 29 AIR 1943 Sind 37 (40) : I L R (19U) Kir 495 : 199 Ind Gas 438 (DB) 
Madhavdas Parmanafid v. da i Mahomed Gh dam Byder. (S. 14 does not 
require that the evrlier prooaeding must have been a suit.) 

('41)38 AIR I9il Gal 493 (495) : 19J lud Gas 634, Methraj Golab Chand v. 
Chandra Kamal Bhuiya»i, (Assume.!,) 

ISee ('49) 36 AIR 1949 M id 849 (849): 1949-1 Mad L Jour 433, Akkal Na cker v. 
Kumar^sami Heddio' , (Suooeasive execution applications in wrong Court S. 14 
can be invoked — Fajh applioation dismissed for default— Faoh is distinct and 
separate applic ition and not one in continuation of the previous Timeaotualiy 
taken in prosecution of each application shonli be dedujtcd and not the pedod 
from first infruotuous application to date of proper applijatiou —Held that even 
though S. 14 could be invoked, execution was out of time.)] 

10. (*37) 24 AIR 1937 Mad 367 (359) : I li B (1937) Mad 161 : 170 I. 0. 524 (DB). 
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taken in ‘another civil proceeding’ within the me in ing of S. 14. That is tho reison 
why ,n the evrlier part of clause 1. S. 14. the Legislature h is advi.sedly used tho 
expression civil proceeding’ and does not use the word ‘suit.’ The se.tion 
specifically refers to the possibility of proceedings being taken in the Court of first 
instance or m the Court of appeil; this obvijusly rests on the theory that an 
appeal is merely a continuation of the proceedings in the first Court No expre -s 
reference has been made to proceedings in e.xecution. apparently because undeV 
the law proceedings in execution have to be taken in the Court of first instin o ” 

6. Application to sue as a pauper. _ Where a bona fide 

application for leave to sue as a pauper is refused and the plaintiff 

thereafter ins'itutes a suit on payment of full court fee, it has been 

held that he will be entitled to deduction of the tune taken up by tho 
pauper application,^^ 


13- “Civil proceeding’* in 


a Court.’* — It is necessary in 


» . — V. _ necessary in 

each case to examine the precise nature of the proceedings and tlie 

constitution of the authority, before whom such proceedings are taken 

in order to decide whether they are civU proceedings in a Court ‘ ’ 

A Land Ktgistration Deputy Collector, acting in a matter for 
decision under Ss 23 29 or 42 of the Land Registration Act of Bihar 
IS not a Court and the proceedings are not civil proceedings.^ 

A Settlement Officer or Commissioner of a Board of Avenue in 
preparing or revimng a record of rights, is not a Court dealing with a 
civil proceeding. Proceedings before ollicers acting in an administrative® 

VomTu?- ^ ^ ^ Cal 114 ; 179 Inru^T^Tl 

LL „ j -r; - t 

(•39) 26 AIR 1939'car39M3ir3%°riTR ) 

BisioanalH v. KHej.rali Lua. (Defect not one if-’-^ki natur^ 

/, S-ction 14 — Note 13 

ondo, 0,a„ 21 ii„|e i^, c. P. C,. in „.o„Uo„Td7c«l “ "‘I™ 

' »“ '«<> <=“ lOU). ftdiad V. 

^ s'lel'^yofLT.' '■ ^ SiMan-ullaH 

201 : 48 Ind Gas 467 fDRl r 

o,iL"s- 

Mi (NotlttfSlmelltlaalefui Is^lhmTr ’f ' 

K!,'“f2" y,L‘“ ^ 

ceedingB before him in re'^aU to a malf 

civil Courts.) ^^P'-esely exoludod fr^m coguizance of 
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or an executive® capacity are not covered by the section. But revenue 
Courts are Courts under this section.^ So also, it has been held that 
according to the scheme of the Jaipur Court of Wards Act, the Court 
of Wards constitutes a Court” within the meaning of this section.^® 

As regards proceedings before arbitrators, the Privy Council 
has held that they are tribunals, whom the parties have substituted 
for a Coui't of law to be the judges of the disputes between them and 
that proceedings before them are civil proceedings in a Court.® The 
observations to the contrary, in the undermentioned case,® cannot be 
considered as good law. The tendency has been not to restrict the 

[See also (’44) 31 AIR 1944 Nag 313 (314): I L R (1945) Nag 427. Radhahisan v. 
Vttainchand. (Under S. 14 time spent in a proceeding before the Collector to 
whom a decree is transferred for execution cannot be excluded, as the Collector 
is not a Court.)] 

6. (’39) 26 AIR 1939 Nag 141 (l44) : 185 Ind Cas 241, Meghji Uirjee d Co, v. 
B. N. Rl^. Co. Ltd. (The Governor-General in Council is no doubt the supreme 
exe:;utive authority in India but there is no statute constituting him a Court.) 

(’04) 26 All 382 (384, 385) : 1904 All W N 54, Muhammad Subban-ul-lah v. 
Secretary of State. 

(’82) 6 Bom 31 (32, 33) (DB), Mauohar v. Gehiapa. (A conciliator under the 
Dekkhan Agriculturists* Relief Act before whom a conciliation petition is pending 
in regard to an execution was held not a Court.) 

(’08) 31 Mad 495 (498) : 18 Mad L Jour 581 : 4 Mad L Tim 321 (DB), Regulation 
Collector of U ihumali Estate Subbicr. (Regulation Collector under the Madras 
Court of Wards Act, I of 1902.) 

7. (’30) 17 AIRJ930 All 193 (200, 205) : 52 All 501: 124 Ind Cas 540 (F B), Ananti 
V. Chhannu. 

(’20) 7 AIR 1920 Pat 504 (506): 58 Ind Cas 434: 5 Pat B Jour 697 (DB), Jagdestcar 
Dayal v, Dhagdi Mahton. (Suit under S. 87 before Settlement Officer under the 
Chota Nagpur Tenancy Act, VI of 1908.) 

(’75) 23 Suth W’^ K 152 (154) : 15 Bcng Li K 56 (DB), Gobind Coomar Choudhry 
V. ir. B. Manson. (Suit in revenue Court for arrears of rent.) 

(’70) 13 Suth W R 390 (391) : 11 Beng L R App 3l?i (DB), Prosunno Coomar Paul 
Choudhry v. Muddun Mohan P'aul Choudhry. (Do.) 

(’71) 16 Suth W R 61 (62) : 8 Beng L R 190;i (DB), Haris Chandra Dutt v. Sin. 

J agadamha Dasi. 

(’93) 20 Cal 264 (268, 209) (DB), Girjanath Roy Chowdhury v. Ram Narain Das, 
[See also (’«7) 14 Cal 9 (12) (DB), Ram Logan Ojha v. Bhavani Ojha.^ 

[See however (’ll) 11 Ind Cas 34 (35) (Lih), Katara v. Arjan Singh. (Period 
prescribed by S. 21 (a), Land Alienation Act, is not subject to provisions of Ss. 4 
to 25 of Limitation Act )] 

[But see (’14) 1 AIR 1914 Lab 337 (338) : 26 Ind Gas 441 : 1914 Pun Re No. 83 
• (DB), Gfhinda Mai v. Santa. (Decided on counsel’s admission on the law — No 

discussion.)] 

7a, (’46) 1940 J I. R 257 (267) (DB), Kaluram v. Thalcur Phulsingh. 

8. (29) 16 AIR 1929 P C 103 (107, 108) : 115 Ind Cas 713 : 56 Ind App 123 ; 56 
Cal 1048 (P C), Raindutt Ramkisscn v. E. D. Sassoon d Co. 

[See also (’48) 35 AIR 1948 Nag 334 (337): 1 LR(1947) Nag 477 (DB), Fatechand 

Ganeshravi v. Wasudeo Shrawan Dalai. 

(’43) 30 AIR 1943 All 102 (107, 168) :'I L R(1943) Mad 467 : 207 Ind Cas 571 
(DB), Behari Lai v. Punjab Sugar Mills. (Chitaley’s Lim. Act approved.) 

(’30) 17 AIR 1230 Cal 5 (8) : 66 Cal 639 : 120 Ind Cos 710, Abdul Rahim Oosman 

d Co. V. Ojamshee Purshottam Das d Co. o- i 

(1864) 1864 Suth W R Gap 283 (284), Ramdhone Sircar v. Seetanath Sircar.J 

9. (’33) 20 AIR 1933 Nagrl30 (132): 144 Ind Cas 948; 29 Nag L R 272. Maharaj 

Sai V. Eedar Nath. . . - * ^ 
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operation of this section but to follow its principle in suitable cases even 

in proceedings which cannot strictly be called proceedings in a Court 
of law. 

An application by an attorney under cli. HS k. is, Original Side 
Rules (Calcutta) for an order for payment of costs against his client 
is a civil proceeding in a Court of first instance.’® 

The word “Court” in section 14 does not include a foreian Court 
bee Note 5, 

14. Court of appeal/' if includes Court of revision 

Does the exin-ession “proceeding in a Court of appeaC’ include revi- 
sion proceedings in the High Court? In Appa Itaiv v. Sriraviuluf 
thei rLordships of the Madras High Court observed as follows: 

“The language of the Legislature is not that the time occupied iu proseeut- 
mg appeal may bo deducted, but the time occupied in prosecutiiig any civil 

^'l “ f appeal. We see uo reason wl.y a revision petition in the 

wf'tw r ri regarded as a cuil proceeding in a Court of appeal. 

\\e think that the expression Court of appeal should be taken as being used in 
the broad sense of any Court which has the power to bring under review the 
de.ision of an inferior Court, whatever may be the extent of jurisdiction that 
the superior Court may possess in reviewing tlie decision of the inferior Court!^' 

The Patna High Court in a recent Pull Bench case’*'* and the Hioh 
Court of Travaiicore-Coehin'“'> have also e.xpressed a similar view. “ 

The other High Courts agree in considering that revision pro- 
ceedings do not, as such, fall outside the intendment of the section 
though they hold that, in each case, it should depend on its own 
merits whether the prosecution by way of civil revision in the Hi»h 
Oiurt can be considered to be in good faith or not. The AllahabLl 
High Court in the undermentioned case’* held that the time durin<^ 
w lie levision proceedings were going on must bo excluded. This 
ruling was followed in a recent case of that Court'® in which it was 
held that only the time from the date of application for revision to 
the date of the order thereon should be excluded. The Court therefore 
refused to exclude the period between the appellate decision returning 
the plaint and the date of application for revision therefrom and also 
the period from the date of order in revision'^to the filing of the plaint 
m the competen t Court. The same High Court assumed iu the under. 

9a {-45) 32 AIK 1945 .All 377 (383)3: I L R (1945) 111 .394 (DB), Magso'ol^ 

Sr, “■ a,. 

10. (-49)30 AIR 1949 Cal 24 (43). Sarojendra Kumar Dull v. Puma handra Sinha. 

Section 14 — Note 14 

“if S /S. S "> 

[See also (-43) 30 AIR 1943 Mad 633 (636) • 213 Ind Ca., v i. , 

MaSw "" ‘ “ I™). A«« B«..i 

P^’-^^’aal v. Pandaravi. 

Ih' -sm ofi tt ‘ W N 69 (59). (DB), ilul Chand v. Samir Mai. 

L'A.’ 

SXim.Sl, 
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Section 14 mentioned case^ that the duration of the civil revision proceedings, as 
Notes 14-15 such, is deductible but refused to exclude the period of delay that 

e]a])sed after the disposal of the civil revision petition. The Bombay 
High Court^ also assumed the former position but declined to exclude 
the time taken by the revision proceedings on the ground that those 
proceedings being contrary to the clearly expressed provision of law, 
there was no good faith on the part of the plaintiff. The Madras^ and 
Rangoon^ High Courts hold that where another remedy is open, the 
time si)ent in revision cannot be considered to be spent in good faith. 
!Mukherjea, J., of the Calcutta High Court remarked in the under- 
mentioned case^“ that he was not prepared to go to the length as the 
Rangoon High Court had done and that he did not think that the 
applicat on for revision where another remedy was open was a mala 
fide one; but his Lordship expressed his doubt whether “Court of 
appeal" could include a Court of revision. According to the late 
Nagpur Judicial Commissioner’s Court,® each case depends on its own 
circumstances and, under proper circumstances, the time spent in 
revision may be excluded. 

See also Note 20. 

15. “Court of appear* — Second or further appeal The 

iJaintiff is entitled to deduct the period occupied by the litigation 

2. {’18) 5 AIR 1918 All 180 (180 181) : 45 Ind Cas 991 (DB), Ilamida Bibi v. 
Fatima Bibi. 

3. {’30) 17 AIR 1930 Bom 505 (506) : 128 Ind Gas Oil, Narat/an Ambaji v. Hari 
Ganesk. (Filing revision instead of a suit after an adverse order under Order 21 
Rule 103, C. P. 0.) 

4. (’15) 2 AIR 1915 405 (407) : 26 Ind Cos 219 : 39 Mad 62 (DB), Baiznath 

Lola V. Baynadoss. (Adverse order under S. 73, C. P. C., in the matter of rateable 
distribution — Revision without Sling a suit.) 

[See however (*43) 30 AIR 1943 Mad 633 (636) ; 213 Ind Cas 236, Venkata- 
stvami v, Sara Bai. (Claim under O. 21, R. 58, Civil P. C., allowed — Revision 
by decree-holder against claim order dismissed — Suit by decree-holder under 
O. 21, R. 63 filed more than one year after claim order Held^ S. 14 (1) applied 
as it was practice of Madras High Court to admit revisions against claim orders. 
AIR 1915 Low Bur 145 (DB) : 8 L B R 146. Maunrf Tint U v. Palaniappa. 
Diss. from; AIR 1915 M id 405 : 39 Mad 62, Expl.)] 

5. (’29) 16 AIR 1929 Rang 297 (297, 293) : 7 Rang 466 : 120 Ind Cas 236 (DB), 

S. B. -V. M. .4. Firm v. Mariy^g Po Saung. (Revision from order under O. 21 
R. 63, C. P C, — The liw in Rangoon being that, that High Court does net inter- 
fere in revi.sion in sujh matters.) 

(*16J 2 AIR 1915 Low Pur 145 (146) : 8 Low Bur Rul 146 : 27 Ind Cas 829 (DB), 
Alaung Tun U v. Palaniappa Chatty. (Remedy under O. 21 R. 63, 0. P- C., open^ 

— Time spent in revision or append should not be excluded.) 

5a. (’38) 25 AIR 1938 Cal 577 (578) : 179 Ind Cas 40, Meghmala Debi v. Saday 
Parhya. (Even assuming that a ’’Court of apjeal” would include a Court of 
revision it was held that in this case the time taken by the application for revi- 
sion could not be excluded as it could not be said that the High Court had been 
unable to entertain it for want of jurisdiction or other cau-^e of like nature.) 
iSee (49) 53 Cal W N (1 D R) 75 (76) (DB), Md Chand Mia v. Md. Ali Mia. (In 
this case time taken in revision in the prior proceeding was excluded.) 

6. (’31) 18 AIR 1931 Nag 17 (19) : 130 Ind Cas 145: 27 Nag L R 251, Laxrnandai 
V. Chunnilal. (Bona fide belief that revision would succeed.) 
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till its termination in a final Ckiurt of appeal.' Tlio fact that one 
appellate Court held against the plaintiff on the ground of want of 
jurisdiction, will not disentitle him to claim the deduction of the time 
occupied by a further appeal therefrom which was infructuous ^ 


16. Parties must be the same. _ Both the proceedings 
must bo between the same parties.' or (in view of the definitions of 
plaintiff, defendant and applicant in S. - 2 ) their representatives.^ A 
nrm is not the same party as the individual members thereof.^" But 
a prior suit against a firm and a subsequent suit against the survivin'- 
partners of that firm, and the persons in possession of the as-^ets of 
a deceased partner, are both against the same parties.* A iirior suit 
wrongly hied against the Traflio Manager of a Kailway Company’ 
instead of the Secretary of State according to law, is not against the 
same party as the Secretary of State, against whom a subsequent suit 
IS instituted. So also, where a sues B and c, whom he suppLs to be 
the legal representatives of the deceased debtor, and after discovery of 
hiB mistake, he seeks to bring in d. the proper legal representativo^ls 
defendant, the latter proceeding is not against the same party as the 
oimer. In a suit against the defendant who had become surety under 

Section 14 - Note 15 

•jvaTp n ^ 7 "*^ 110 : Suth W li .107,, • 3 S„r 

rs C,). Mittc- v. Khettro Pal Singh Roy. ' ^ 

[See also { i3) 30 AIR 1943 Outih h‘2 (53) : 18 Lu ,k 480 : 204 Ind C is -^5 /r)B) 

Section 14 — Note 16 

(■72.’73) 6 Mad II C R 122 (123 l-^S) DB) 7 

(’76) 1870 Bom 1> J 52 (DB) Paudhnri J.ayar. 

(1864.05) 2 Mild H C R 1 (2’5) (DB) Venf.nf'" ‘lif'ert-nt defendant.) 

(Inaoom„,,o,«ImatterAm cVurf^cld f^^^^^^ - 

I--- i« -i. p-i., 

2. ( 22) 9 AIU 19-J2 Pat 450 (467 458) - 66 TnH O oi*k ^ 

Praead Singha v. Sourendra 6 n!LUof MRak h 

2a. (*27)14 AIR 1927 All IRI /i«i ion defendant.) 

Lachmi Prasad y. Jagat Narai, I dLc'"^ 

SeerHa^^o^S. C/mmta Singh y. 

( 78) 10 Bom H C R 224 (226. 227) (DB). Kavasji Sorabji y Barjorji Soi abji. 
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Section 14 
Note 16 


a bond for payment by the judgment-debtor of the plaintiff, the time, 
during which the plaintiff was taking out execution against the said 
judgment-debtor under the decree, was held not deductible.® 

The same person suing in different capacities is not the same 
plaintiff, as for example, the same person suing as the administratrix 
of the estate of one person in one suit, and of the estate of a different 
person, in another suit.^ So also, two suits against the same defendant 
but in different capacities are not covered by the section.® 

A prior suit was instituted by two plaintiffs alone. A third party, 
on his application, was impleaded as a co-plaintiff. The plaint was 
returned for presentation to the proper Court, and in presenting it 
to the proper Court, the two original plaintiffs alone sued and sought 
to exclude the time taken up by the prior suit. It was held that the 
parties to the second suit were the same notwithstanding the omission 
of the third person co-plaintiff.® 

An application by a decree-holder to enter satisfaction of a decree 
was struck off on account of the absence of the decree-holder and his 
pleader. The judgment-debtor then applied for the recording of satis- 
faction. It w'as held that the time during which the application by 
the decree-holder was pending could not be excluded under this section 
but that the application by the judgment-debtor must be treated as 
being in continuation of the application by the decree-holder.^® 

An Official Receiver filed an application under ss. 53 and 54, 
Provincial Insolvency Act (v of 1920), for setting aside alienations by an 
insolvent. The Court dismissed the application and indicated that the 
creditors should institute a suit for setting aside the conveyances 
under S. 53 of the Transfer of Property Act. Subsequently, the credi- 
tors instituted a suit for a declaration that the conveyances were void 
under s. 53, T. P. Act. It was held that although the OfiScial Receiver 
represented the creditors in the proceedings before the insolvency 
Court, yet it could not be said that the present plaintiff prosecuted 
those proceedings within the meaning of this section. The creditor 
plaintiff was, therefore, not entitled to the exclusion of the period 
taken by the Official Receiver in prosecuting application under ss. 53 
and 54, Provincial Insolvency Act.^^ 

See also the undermentioned case.^^ 

6. (’74) 1874 Pun Re No. 58, Bhai Saivaya Singh v. Hira Nand. 

7. (’24) 11 AIR 1924 Rang 123 (123) : 1 Rang 402 : 76 Ind Gas 639, H. C. Hoo- 
sein V. Asha Bibi. 

8. (’27) 14 AIR 1927 All 628 (629) : 102 Ind Gas 870 (DB), .Det;i Chand v. Pirhhu 
Lai (Obiter). 

9. (’04) 14 Mad L Jour 287 (288, 289) (DB), VenkataszihUah v. Pichavnna. 

10. (’39) 26 AIR 1939 Mad 163 (164) : 180 Ind Gas 437, Kailasa Padayachi v. 
Duraiappa Kachirayar. 

11. (’42) 29 AIR 1942 Mad 483 (484) : I L E (1942) Mad 862 : 202 Ind Cas 490 
(DB), Bama Naidu v, Gangi Eeddi 

12. (’46) 83 AIR 1946 Sind 14 (17) : I L R (1945) Kar 293 : 223 Ind Cas 291 
(DB), Bochaldas v. Vttamchand. (A suit by an unregistered firm against D and 
a subsequent suit against D by some of the partners as partners in personam 
impleading the other partners in the firm, as defendants they being absent from 
the station, are suits between the same parties within 8. 14.) 
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17, Suit must be based on the same cause of action 

Application must be for the same relief. _ In order to save 
time under this section for a suit, the prior suit must have been based 
on the same cause of action.^ The section employs the expression 
^cause of action in relation to suits in sub-section (i) and the word 
relief in the case of applications in sub-s. ( 2 ). The former expression 

■ may be asked for in respect of 
the same cause of action. In the mattei- of “applications,” the prior 

proceedings must relate to the same ‘relief.' Where the prior proceeding 
was a suit for mesne profits on dispossession for a period of two years 
and the subsequent proceeding was an application under s. 141, Civil 
Procedure Code, for mesne profits on the same dispossession for a 
period of four years, inclusive of the foimer period of two years, the 
exclusion of time under this section would apply only in respect of 
the relief for mesne profits for two years in common between the two 
proceedings though the cause of action of dispossession was the same.^ 

Though, in the case of suits, the expression used is “founded upon 
the same cause of action” and nothing is said about tlie relief being 
the same, it has been held by the Madras High Court that it would 
bo an extraordinary proposition to hold that where the same cause of 
action entitles a party to several reliefs and he chooses to sue only for 
one of them, he can subsequently bring a suit for another relief, and 
so far as limitation is concerned, claim the benefit of .s. 14. The relief 
also must be the same even under sub-s. (l).» A recent decision of the 
Allahabad High Court has, however, taken the contrary view and held 
that the relief need not be identical in both suits.'* .See also the 
undermentioned case expressing a similar view.® • 


1 . (’28) 15 AIR 1928 X 
U'ani J^emhad. 
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ag 178 (179) : 108 Ind Cas 785, 


Canesh Parsad v. Bha- 


^ I C 800, Baltaran Vandey v. Havt 
BaJa,i l andey. (The conclusion in the ruling is correct though the reasoning is 

refeince th ‘^^°“«iderecl the case i4h 
icfeience to the language of sub-section (2) and not of sub-section (1). ) 

Jayllahf '' CkctUar v. 

[See also (’33) 20 AIR 1933 iilad 197 (198) : 140 Ind Cas 270, Xarasimmachar- 
ytdu V. Appa Uao. (Slatenal factors constituting cause of action in present suit 

w P'i” m... b.T. : a t 

nave been founded ui>on same cause of action.)] 

1933 Maf778, no’i rr/crfcT)]"" ' < ('=10) AIR 

S on aimple inortgage-One for recovery of the loan and the other for 

not iIntlealO relief was 

3LR 257 (2G9) (DB). Kuluram v. ThaAnr FhnUiuyh. (Where in 

amount of money of a bond isAiIaimed while 
S“^beequent some instalments only out of that bond are claimed the two 
claims though not identical arise from the same cause of action Rdief aTe 
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18. “Same cause of action” — Sub-section (l). In 

T hi garaj Ilium Garu v. Aryan Bank, Vizagapatam,^ it was observed 

as follows : 

The coiiclading words of cl. (1), S. 14 no doubt provide that the previous 
proceeding should be founded upon the same cause of action as the later. And it 
is also true that so far as projeediugs in execution following upon a decree are 
concerned, there is no question of their being founded upon a particular '‘cause of 
action”; it is the suit in which the decree was passed that must be looked to for 
determining tlie identity of the causes of action between the two suits. It seems 
to us that if the two suits are founded on the same cause of action, the fajt that 
no "cause of action’* can be predicated in respect of proceedings in execution is no 
reason for holding that the time hona tide but infruituously taken in executing 
the prior decree should not be deducted under section 14 ” 

A obtained a decree for money against one brother as a member 
of a firm. On attachment of certain property in execution of the 
decree, the other brothers raised objections to the attachment under 

0. 21 K. 5s of the Civil Procedure Code, and the objections were upheld. 
The plaintiff then applied under o. 21 R. 50 of the said Code for a 
declaration that the brothers were liable as partners and his applica- 
tion was successful in the first Court djut was dismissed on appeal and 
also on farther appeal under the Letters Patent on the ground that 
ilie application was barred by the order made against the decree- 
holder under O. 21 R. 58. Thereupon, the decree holder filed a suit for 
declaration of his rights against the objecting brothers. It was held 
that the time occupied hy the decree-holder’s application under O. 21, 
R. 50 and the appellate proceedings thereafter should be excluded in 
computing the period of limitation for the suit, the cause of action 
being the same for the suit as well as the infructuous application.^ 

But, time spent in carrying on a wholly independent litigation 
founded on a different cause of action cannot be excluded.® The 
following are some instances of different causes of action ; 

different but the cause of action is the same in both oases and plaintiff is en- 
titled to claim benefit of S. 14.) 
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1. (’37) 21 AIR 1937 Mad 357 (358) : I L K (1937) Mad 161 ; 170 I C 524 (DB). 

2. (’28) 15 AIR 1928 All 10 (10, 11) : 108 Ind Gas 134 (DB), Kanhai4/a Lai y. 
Suraj Karan. 

3. (’29) 16 AIR 1929 All 101 (101) : 112 Ind Cas 216, Gaya Prasad v. Ram 
Sarup. 

(’33) 20 AIR 1933 Bom 450 (452, 451) : 145 lud Cas 630 : 58 Bom 200 (DB), Kar- 
sondas v. Surajhhau. 

(’26) 13 AIR 1926 Cal C93 (694, 695) : 92 Ind Cas 37 (DB), Port Canning and 
r.ayid hnproi'cvient Co. Ltd. v. Acchiraddi Mollah. (Suit for the recovery of 
rent against a non-occupancy raiyat — Period cannot be extended owing to pen 
deucy of proceedings under S. 46, Bengal Tenancy Act.) 

(’25) 12 AIR 1925 Alad 675 (680, 681) : 91 Ind C.is 833, Alayil Kalathil Kambil 

Achuthan v. Knnambrath Abdu, 

(’24) 11 AIR 1924 Rang 123 (123) : 1 Rang 402 : 76 Ind Cos 639 (D B), Hossein v. 
Asha Bibi. 

(’13) 20 IC 513 (514) (DB) (Cal). Band Bahadur Singh v.Deo Nondan Prosad. 

(’81) 1881 All W N 3 (3) (DB), Oirdhar Prasad v. Gaya Prasad. (Different 
reliefs. ) 

(’32) 138 Ind Cas 621 (622) (L<ah), Tola Ram Shigh v. Shehinchi Khan. 
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(1) Mutation proceedings before revenue authorities and an applica- 
tion to a Civil Court under sch. ii of the Civil Procedure Code, 
(now repealed by Arbitration Act X of 1940) to have an award 
as to the family rights in the property filed and decreed upon.^ 

( 2 ) Suit for rent and a suit for possession® or for mesne profits arising 
out of unlawful use or occupation.®® 

( 3 ) Suit in revenue Courts for ejectment of defendants as tenants 
and a suit in a civil CJourt for ejecting them as trespassers.** 

( 4 ) A suit in Malabar founded on hanovi right and a suit based on 
jenmi right.' 


( 5 ) Suit for rent against all dofondants on a miichilika jointly 
executed by them and suits for rents against each defendant 
under a separate contract by each.** 

(’16) 3 AIR 1916 Mad 57 (59) : 38 Mad 260:28 Iiid Cas 290 (UB), Mohomed 
Usain Kadir v. Sayan Divi SaiJa Animal. 

(*16) 3 AIR 1916 Mad 1010 (1010, 1011) : 31 Ind Cas 917 (DB), Somhasiva Iyer v. 
Afohamed Htrssain. (Two .separaCe proceedings in execution with different ob- 
jects in view.) 

(’28) 16 A I n 1928 Bom 252 (256, 257) : 52 Bom 477 ; 110 I G 33 (DB), ManeJdal 
Mansuhbhai v. Snryapitr Alills Co. Ltd. 

{ 21) 8 A I R 1921 Cal 525 (525) : 42 Gal 65: 57 Ind Cas 992 (DB), Ii aijendva Hath 
Sen V. Sadhu Ram Mandal. 


(1864) 1864 Suth W K Gap 130 (130) (DB), Wooma Churn Mittcr v. Ranee Moha^ 

maya. (A summary proceeding for title and a subsequent suit for possession.) 

(*C8) 9 Suth W R 570 (570) (DB), Prodhan Goyal Singh v. Uhoop Roy, (Suit for 

rent on account of lands as mal from defendants— Time spent in suits for reut 

and for small portions of land against defendants cannot be deducted.) 

[See (’66) 5 Suth W R 32 (33), Kishen Mohtin Koond v. M add tin Mohan 
Tewarce )] 

4 . ('151 2 AIR 1915 All 369 (371) : 38 All 85 : 31 Ind Cas 899 (DB). Ram Ugrah 
V. Achraj Nath, 

5 (-18) 5 A I U 1918 Cal 819 (819, 820) : 39 lud Cus 885 (OB), Aswani Kumar 
Nag V. Madhu Sudayi Pal Kundn, 

( 14) 1 A I li 1914 Mad 056 (050) : 23 Ind Cas 942 (D B), IJahavat aju V enhata 
Stiiba liao v. Yennmul Mallu Dora. 

(*86) 12 Cal 258 (260, 261) (BH), ir. Sheriff v. JHno Nath Mooherjee. 

( 83) 9 Cal 255 (258, 259) ; 9 Ind App 82 : 12 Cal L R 129 : 4 Sar 363 : 6 Ind Jur 
546 (P C), JIurro Proshad Roy v. Goital Das Dntt. 

( 78) 3 Cal 817 (820, 823) : 2 Gal L R 450 (DB), llurro Pershad Roy v. Gopal Das 

Dutt, 


(1865) 8 Suth W R 13 (13) (DB), Baboo Issurcenud Dutt Jha v. Parbut/y Churn 
Jha. (Subsequent suit for mesne profits.) 

(1864) 1 Suth W R 35 (36) (DB), TJossien Khan v. Dinnobnndhoo Pundahi, 
(Subsequent suit for proprietary title and prior suit for rent.)] 

5a. ( 39) 26 A I R 1939 Mad 724 (726) : 189 Ind Cas 204, Satyanarayanamurthy 
V. Surya Rao. (Claim for rent based on the ground of subsisting relationship 
between landlord and tenant cannot be held to be founded on the same cause of 
action as a claim for mesne profits which is based essentially on trespass.) 

6 . (’16) 8 A I R 1916 Oudh 155 (156) ; 36 Ind Cas 770, Dondoo Singh v. Sheo 
Narain Singh. 

7 . (1864.’65) 2 Mad H G R 266 (267) (D B), Parahut Assen Cutty v. EdapaUy 
Chennen, 


8 . (’72-73) 7 Maa H C B 242 (244, 245) (DB), G. Lee Morris v. Chinnasamy 
Ayyan. 
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(C) Separate suits for the recovery of specific portions of property 

m the hands of co-sharers and a suit for general partition as 
against all the co-sharers/'* 

(/) A pioceeding before arbitrators based on an agreement to refer to 
arbitration, and a regular suit based on the rights of parties 
after setting aside the awai'd.^*^ 

(s) A suit to set aside an award and a suit on a j)romissory note 
executed in pursuance of the award. 

(9) A suit was instituted for the second instalment on a bond under 

the impression that the first instalment was beyond limitation. 

The plaint was returned for i^resentation to the proper Court. 

The plaintiff in presenting the suit to the proper Court included 

the first instalment also. It was held that the second suit was 

not saved by the first suit so far as the first instalment was 
concerned. 

(10) Where a deci'ee-holder attached a book-debt due to a judgment- 
debtor and purchases it himself in court- auction, a subsequent 
suit by him to recover the book-debt is not on the same cause 
of action as the attachment. 

(lOa) Suit by mortgagee to recover mortgage money on the ground of 
deprivation of security by the wrongful act or default of the 
mortgagor and a suit by him, after the principal has become 
payable, for foreclosure or sale.^^* 

(11) An application under O. 9 R. 2 of the Civil Procedure Code for 
restoration of a suit dismissed for the default of the plaintiff 
and a fresh suit under Order 9 Rule 4,’“* 

(12) A suit for accounts against the defendant as a broker in respect 
of cotton transactions alone and a subsequent suit against him 
as a commission agent in respect of cotton and also of other 
commodities and for certain dividends received by him on behalf 
of the idaintiff.^^ 

(13) Suit for money under an agreement and a subsequent suit for the 
same sum as on a settlement of accounts.^® 

9. ( 71) 8 Bom H C R A C 228 (232, 233) (DB), Joitaram Beehar v. Bai Gatiga, 

(’88) 1888 Bom P J 285, Tiikaram v. Naro, 

10. (’33) 20 A I R 1933 X.-ig 130 (132) : 144 I C 948 : 29 Nag L R 272, Maharaj 

Sai V. Kedar Nath, 

11. (’12) 17 Ind Cas 513 (514, 515) (Mad), Krishnaswamy v. Sitarayn Chetty, 

12. (’88j 1888 Bom P J 349 (DB), Govind v. Baldkrishna. 

13. (’19) 6 A I R 1919 Mad 317 (318, 319) : 42 Mad 637 ; 50 Ind Cas 380 (D B), 

Bangasamy Chetty v. Thengavelu Chetty. 

13a. (’01) 4 Oudh Cas 293 (294, 295) (DB), Sarju Prasad Singh v. Sripat Prasad 

Singh, 

14. (’29) 16 A I R 1929 Nag 219 (220, 221) : 25 Nag L R 99 : 116 lad Cas 509, 

Chintaynan v. Kisan, 

15. (’33) 20 A I R 1933 Bom 450 (452, 454) : 145 Ind Cas 630 : 58 Bom 200 (DB), 

Karsondas Dhunjibhoy v. Surajbhan Batnrijpal, 

16. (’86) 8 All 475 (478) : 1886 All W N 233 (DB), Mangu Lai v. Kandhai Lai. 

(Per Straight, Offg. C. J.) 
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(14) A suit in a British Indian Court on a foreign judgment concei*ning 
a promissory note and a suit on the promissory note itself.^^ 

(15) An applicatfon by an OfiScial Receiver under Ss. 53 and 54 , Pro- 
vincial Insolvency Act, for setting aside transfers by an insolvent 
and a suit by a creditor under s. 53 , Transfer of Property Act, for 
avoiding the said alienations.^'^ See also the undermentioned 
cases.^^^ 


In a suit for partition of joint family property the dispute was 
referred to arbitration. The question of the actual division of the pro- 
perties was not referred to arbitration. But the arbitrator attempted 
to bring about a compromise between the parties as to this, and 
succeeded in doing so with reference to a large portion of the joint 
family property. One of the parties attempted to enforce this arrange- 
ment in the proceedings that followed the award but it was held that 
as the matter was outside the scope of the reference, ho was not 
entitled to do so. Thereupon, he brought a suit for the purpose and it 
was held that in the previous proceeding he was founding himself on 
the same cause of action as that upon which the present suit was 
founded and that he was entitled to tiio benefit of this section in 
computing the period of limitation. 


Mere addition of a new relief in the subsequent proceeding flowing 
fiom the same cause of action would not make tlic subsequent pro- 
ceeding one based on a different cause of actiond'* 

same relief” _ Sub-section ( 2 ) Tiio words 

same relief ’ in the section ought not to bo liberally construed so as 
to look not to the precise relief sought in the proceedings, hut to the 
ultimate object with which the relief issought.^^ Thus, it was held that 
the relief sought in an abortive application to scale down the decree 
debt under s. 19 , Madras Agriculturists’ Relief Act (iv of 19.38), when 
the trial Court's decree had been superseded by the appellate decree is 
not the same as the relief sought in an application to roiiear tlie appeal, 
though the object with which the petitioners sought to get the appeal 
re-heard was to ob tain an opportunity to raise tlie same contentions 

17. (’28) 15 A I K 1928 llad 1088 (1088) ; 112 Ind Cas 139 (UH), Jlalhina Thevan 
V. Pakrisamy Thevan, 

: I I. U (1912) Jlad 802 : 202 Ind Cas 190 

(DB), Hama Kaidu v. Gangi lieddi, 

17b (’51) 38 AIR 1951 Nag 255 (Pr 28) ; I L H (1950) Nag 502 (DB), Kashinath 

V. New Akot Ginning <0 Pressing, Co., Lid. (The cause of action in proceedings 

for winding up and the cause of action in proceedings for recovery of debts are 
not the same.) 

(■48) 35 A I R 1948 Nag 189 (194) : I L R (1917) Nag 197, Prayajdas v. Indira- 
oaz, (An application for transfer of a decree sought to be executed, and an 
application for execution, are not founded on the same cause of action.) 

18. (’39) 26 AIR 1939 V C 128 (132) : ILR (1939) Kar (P C) 211 : 181 Ind Cas 471 
(P C), Nifya Nand v. Karam Chand, 

19. ( 49) 36 AIR I9l9 Cal 24 (43), Satojendrakumar v. Puryiochandra, 

Section 14 — Note 19 

la (’45) 32 AIR 1945 ilad 86 (87) : (1941) 2 Mad U Jour 338. Badia Uoivther v 
Chidambaram Pillai. 


Section 14 
Notes 18-19 
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Section 14 
Note 19 


as those which they had unsuccessfully raised in the abortive proceed- 
ings under s. 19.^^ The following are instances of cases in which the 
relief claimed in the application was held not to be the same as was 
claimed in the prior civil proceeding : 

(1) The relief claimed in an application for execution of a decree is 
the realisation of the decretal amount and is different from the 
relief in an application for the preparation of a final decree, 
^iz., to pass a decree which is capable of execution * 

( 2 ) A suit for injunction restraining the defendant from entering a 

piece of property on the ground that it belongs to the plaintiff 

under a court-auction purchase and a subsequent application for 

the execution of the balance of the decretal amount against the 

same property as belonging to the same defendant are for two 
different I'cliefs.^ 


(a) The right to enforce a sale is not suspended on account of a suit 
to set aside the sale, the reliefs being different.^ 

(4) The relief for possession under a sale-deed is different from a 
lelief for damages or foi* a return of the purchase money in 
default of possession.** 

lo) The relief of possession is different from a relief of declaration.*^ 

(0) An application to obtain execution under a pi'climinary decree is 
not for the same relief as a subsequent application for a final 
decree in the suit.** 

(t) a suit under o. 0 R, 4, Civil Procedure Code, and an application to 
restore a suit dismissed for default are not for the same relief.^ 

lb. (’45) 32 A I R 1945 Mad S6 (87) : (1914) 2 Mad^L Jour 338 (DB), Bacha liow^ 
tJier V. Cliidambaran Pillar. 

1. (’48) 35 A I R 1948 Bom 185 (187): 49 Bom LR 8G4 (DB), Atrajma v. 
Dafio. 

(’38) 25 A I R 1938 Lah 117 (119) : I L R (1937) Lab (ill ; 175 Ind Gas S4G (DB), 
Jodh Singh v. Finn Bhajiran Das Nanak Chaiid. 

(’29) 16 A I R 1929 All 677 (678, 679) : 118 Ind Gas 670 (DB), Maqhnl Ahmed v. 

Pateshri J^artap NaraiJi Singh, 

(*26) 92 Ind 299 (300) (Lah), Mohan SingJt v. Nathu Mai. 

2. (’28) 15 AIR 1928 All 368 (368, 369, 371) : 50 All 670 : 115 Ind Gas 8G9 (DB), 
Mohsin Pa'^a Khan v. Haider Balcsh. (The suit was dismissed on the ground 

that the property did not form part of auction purchase.) 

3. (’66) 6 Suth W R 57 (57) (DB), Mnnno Beehee v. Nxitul Kishore Loll. (Decided 
under S. 14, Regulation III of 1793.) 

4. (’ >7) 14 A I R 1927 Mad 273 (277) : 100 Ind Gas 40, Pattarachariar v. Alame- 
lumangaiammal. 

5. See (’ll) 11 Ind Gas 7G (77) : 1912 Pun Re No. 15, Saif-ud-din v. Hansraj. 

6 . (’35) 22 AIR 1935 P C 85 (86, 87) : 155 Ind Gas 205 : 62 Ind App 80 : 57 All 
242 (PG), Ma2hul Ahmad v. Onkar Pratap Narain Singh. 

(’35) 22 AIR 1935 All 323 (324, 325, 327) : 153 I G 1058 (DB), Muhammad Yunis 
w Tilnk Chand. (Compromise decree on a mortgage — Execution application dis- 
missed for want of a final decree Subsequent application for final de-Tee.) 

7. (*29) IG AIR 1929 Nag 210 (221) : 25 N L R 99 : 116 1 C 509, Chintaman r. 
Kisan, 

(’86) 188G Pun Re No. 63, Sheoji Bam v. Sheo Chand Rai, 
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(s) An application by tho judgiTiGnt-dGbtor to have an ex 'pcirte dGcrcc 

set aside is not for the same relief as an application for execution 
of the same decree.*^ 

(9) An application under O. 21 R. 80 of the Civil Procedure Code is 
for a different relief from one claimable under o. 21 H. 90.** 

(10) A revision from a judgment of a Small Cause Court is for a 

different relief from a revision from an infructuous prior appeal 

from a previous decree of the Small Cause Couit in tho same 
matter. 

(11) A suit by decree-holder for a declaration under o. 21 IL C:t, Civil 
Piocedure Code, with respect to one set of properties and an 
application for execution in respect of other set of properties of 
the judgment-debtor are for different reliefs.*^ 

( 1 * 2 ) An application to have tho jadgment-debtor adjudged an insolvent 

is not for the same relief as a subsequent application for execution 

against tlic judgment-debtor.^^ See also tho undermentioned 
case.^^ 


ii 20. In good faith.’* — Section 2 . sub-s. (7), provides that 
nothing shall be deemed to be done in good faith wliich is not done 
with due care and attention.” The General Clauses Act (x of 1897) in 
S. a defines good faith’ as follows : “A thing shall be deemed to be 
done in 'good faith’ where in fact it is done honestly, whether it is 
done negligently or not. Gooking at tliese two definitions, the one 
gi\en by the Limitation Act is stricter tlian the other. And, inasmucli 
a s the definition found in the General Clauses Act is not applicable 

Stngh v. 

ML Pamdevx Kunirar, 

^ Chidawba. 

ram ChetHor v. Anuamalai C/iettiar. 

10. CIO) 8 Ind Cas 318 (318) : 1910 Pun Re No. 92, JJehari Laf v Kalu 

ll (*38) 25 AIR 1938 Nag 534 (537): ILR (1940) Nag 334; 160 Ind Cas 903 (DR). 
Jta^aram Dadjiji v. Paiku. 

^ ^ ® ^ ^ C ® (S C), Yeshirant v. M'al- 

Chand. (Ihere enn be no exclusion under 8. 14. Limitation Act, of ti.ne occupied 

by the insolvency proeeedines against the judgment-debtor in computing tl.e 

°fJ‘">|tation for executing a decree against him as the proceedings are 
not for obtaining the same relief.) ^ 

v. Yesh. 

(FB) folton-ed ) ) ^ 4oi, dissent.; A I K 1944 Lai. 130 : ILB (1944) Lali 451 
(■44) 31 AIK 1944 Lali 13G (141) : ILK (1944) Lah 451 : 217 Ind Cas CO (FB), ,7a.. 

> ‘ C/mud V. Baba- 

durkhan. Overruled.) 

[See however (’43) 30 All! 1943 Mad 457 (458) : 213 Ind G.s 27. Vaithlinga v. 

atayanasivami. (The relief asked for in each should bo deemed to be the 
same so as to attract the apj lication of S. 14.)] 

- ^^>“1 410 : 215 Ind Cas 318 (D B) 

Uudamlaram ChetUar v. Meyyappa Chettiar. (Administration suit by creditor—' 
Decre^h^ders of debtor made defendants Objection I y latter to maintainability 
of .uit Disinissal of suit Execution of decrees — Limitation Period of pen- 
aenoy of administration suit cannot bo excluded under 8. 14 (2), as reliefs at® 
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where there is anything repugnant in the subject or context, the 
definition given in the Limitation Act alone is applicable in construing 
S. 14 of the Act.^ This section cannot, therefore, help a party who is 
guilty of negligence, laches or inaction.^ 

There can be no hard and fast rule as to what amounts to good 
faith. It is a matter to be decided on the facts of each case.® It will, 
m almost every case, be more or less a question of degree, and the 
same course of action, which on the part of a person within reach of 
skilled advice would indicate bad faith or want of diligence might be 
consistent with good faith in a mofussil community unfamiliar with 
the refinements of law."* It would be a fair working rule, however, to 
lay down that indulgence should be granted only where the error is 
one which might be committed by a reasonable and » prudent man 
e xeicising due diligence an d caution.® An error of judgment is quite a 

Seciion 14 — Note 20 

1. ( 12) 13 Ind Gas 2G0 (260) : 5 Sind L R 181, Manghanmal L/olchayid v. 
r ernandez. 


iSee (’38) 25 AIR 1938 Nag 300 (303) : ILR (1939) Nag 422 : 179 Ind Gas 837, 
Dinkarrao Dhdrrao v. liatansi Asararn, (‘Good faith,’ as used in S. 14 means 
exercise of due care and attention.)] 

2. ( 48) 35 AIR 1948 Nag 189 (194) : ILR (1947) Nag 497, Prayagdas Shankarlal 

V. Iridirahai. (Omission to set out mode of execution and property to be attached 
and sold in execution application.) 

(’46) 33 AIR 1946 Pat 301 (303) : 25'Pat 50 : 226 Ind Gas 195 (DB), Inderdeov, 
Deonarayati. (Decree-holder allowing his application to be dismissed for default 
thrice -Decree-holder held had not shown due diligence.) 

( 41) 28 AIR 1941 Lah 256 (257) : 199 Ind Gas 866, Ayyiar Xath v. Basant Rain. 
(Where the plaintitl had' not only failed to give notice but also failed to implead 
an obviously necessary party, it would be impossible to hold that there has not 
been gross negligence.) 

(■38) 25 AIR 1938 Cal 377 (380) : 62 Cal 510 : 164 Ind Gas 111 (DB), Ghisulal 
Goneehilal v. Guinbhirmull. (Plaintiff and his attorney knowing that leave of 
Court under Cl. 12, Letters Patent, would be necessary but not making application 
for it — Nor, if application had been made, ascertaining whether leave has been 
granted or not— Besides this, in spite of defendant’s plea in written statement 
that Court had no jurisdiction, plaintiff and attorney not taking trouble to ascer- 
tain meaning of that plea — Plaintiff and attorney held could not be said to be 
prosecuting case in good faith.) 

(’32) i9 AIR 1932 Oudh 220 (222) : 138 Ind Gas 149 (DB), J agmohan Tewari v. 
Mahdeo Prasad. (Filing an execution application in a wrong Court.) 

(’23) 10 AIR 1923 Nag 241 (242, 243):74 Ind Gas 317, Sheonarayan v. Bam'pasad, 
(Deliberate refusal to amend plaint, thus protracting prior proceedings.) 

(’30) 17 AIR 1930 Pat 54 (58) ; 8 Pat 851 : 122 Ind Gas 241 (DB), Narpat Singh 
V. Mahidhar Jha, 


(’ll) 11 Ind Gas 338 (339) (DB) (Mad), Kakamani Rayappa v. Kotta Venkanna. 
(Omi^rsion take steps in pending execution^petitions.) 

(’75) 7 N W P H C R 284 1285, 287) {DB),, Bahai Singh v. Ganri. (Gross negligence 
in framing suit, without ascertaining whether defendant was a major or minor 
and then impleading a person as guardian without ascertaining if the latter was 
legally constituted guardian.) 

(’90) 3 C P L R 134 (134), Krishna Bodhi v. Sheoram Patel. 

3. (’16) 3 AIR 1916 Sind 82 (83) :.9 Sind L R 167 : 32 Ind Gas 616 (DB), Gehimal 
V. Manager, Encumbered Estates, Sind, 

4. (’78) 3 Bom 182 (184) (DB), Sheth Kahandas Narandas v. Dahiahhai. 

5. (*38) 25 AIR 1938 Lah 704 (706); 181 Ind Gas 290 (SB), Maya Singh v. Udham 
Singh. (Plaintiff filing a suit in Court .4 alleging that the defendant resided 
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diflferenfc thing from bad faith.® There must be no pretended mistake Section 14 

intentionally made with a view to delay proceedings or harass the Note 20 
opposite party. ^ 

Burden of proof of good faith. — The person claiming the benefit 
of this section must prove that he acted in good faith in instituting 
the earlier proceedings.^® 

Honest doubt. — An honest doubt as to whether a suit lies in one 
Court or another is covered by the expression ‘good faith,’ the test 
being one of honesty with due care and caution.® The mere fact that 
the question of jurisdiction is an arguable one does not negative good 
faith provided the party believed bona fide that the Court in which 
he instituted the proceedings had jurisdiction in the matter.^ If in 
addition to this, the Court in which the prior proceedings were pending 
also thought that they were in the prox>er Court, there can be no 
question of bad faith. 

Wrong valuation of suit. — If the plaintiff gave bona fide, a 
particular value to the suit property but the Court, on trial, found the 
value to be different and returned the plaint for want of jurisdiction, 

within its jurisdiction — Defendant not residing but only having laud within the 
jurisdiction — Held that the suit was filed in good faith.) 

(’16) 3 AIR 1916 Oudh 139 (140) : 19 Oudh Gas 367 : 36 lud Cas 702, ]lam jag v. 

Bhagxcan Dat. (Filing prior plaint on last day of limitation in a i)atently wrong 
Court.) 

6. (’28) 112 Ind Cas 715 (7i7) (DB) (All), Firm Baldeo Prasad Baba Pam v. Firm 
Haji Ali Mahomed Usman, 

7. (’93) 6 C P Li R 85 (86), Jaganyiath Keicalram v. Mt. Chandbi, 

7a. (’41) 28 AIR 1941 Mad 319 (320) : ILR (1941) Mad 347 : 194 Ind Cas 328 
(FB), Qnanacharaya Sicamigal v. Sai'avana Perumal Pillai. ((’37) 1937 M W' N 
465 (DB), Alagapi^ v. Somasnndaram, overruled ; (’74) 21 Suth W K 97 (PC), 

Benodram v. Brojendro Naram, distinguished.) 

[Sec also (’47) 51 Gal W N 907 (908), Bibhuti Bhusan v. Tarakesirar. (No mate- 
rial from which it can be inferred that the previous suit was prosecuted by the 
plaintiff in good faith — S. 14 cannot be invoked.)] 

8. (’32) 10 AIR 1932 All 377 (378) ; 138 Ind Cas 108 (DB), Mt. Pam Pad v. Phool 
Singh, (Subsequent admission of want of jurisdiction and return of plaint by 
Court does not affect good fath.) 

(’33) 20 AIR 1933 Sind 317 (319, 320) : 27 Sind L R 101 ; 150 Ind Cas 279 (DB), 

Mt. Shamul v. Dost Mahomed Khan. 

(’09) 3 Ind Cas 79 (80) (Dll) (All), Jadit Pai v. Ganesh Prasad, 

{See (’18) 5 AIR 1918 Cal 986 (986, 987) : 46 Ind Cas 116 (DB), Pupa Thakurani 
V. Kumudnath, {Bona fide construction of a notification as to Courts in which 
to present an appeal.) 

(’96) 23 Cal 526 (531) (DB), Balaram Bhrainaratar Pay v. Sham Sunder 
Narendra.~\ 

9. (*33) 20 AIR 1933 Lah 264 (264, 265) ; 144 Ind Cas 184, Bhagwan Das v. 

Tikaya Ram, 

10. (78) 3 Bom 182 (183, 184, 185) (DB), Sheth Kahandas Harain Das v. 

Dahidbhai, 

(’17) 4 AIR 1917 All 122 (123) : 40 Ind Cas 447, Ford d Macdonald Ltd, v. A, D. 

Meyer. 

(’96) 19 Mad 67 (69) (DB), Barrow v. Javerchund Sett, (Prior execution petition.) 

(’96) 19 Mad 90 (93, 94 95) (DB), Subbarau Nayadu v. Yangana Pantulu, (Enabl- 
ing rule subsequently declared ultra vires.) 
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It IS a ca^ of good faith.” But knowingly to undervalue the subject- 
matter of the suit so as to bring it in a wrong forum, or to present 
a plaint to a wrong Court when the plaint valuation patently took 
Uie suit out of Its cognizance, >3 ig not consistent with good faith 
W here the circumstance-' are such as would justify either of the two 

\ lews as regards the value of the suit property, the plaintiff will not 

bo regarded as having acted dishonestly and without due care and 
to^Wm^”® follows the view which is more' advantageous 

Wrong choosing of forum. _ If a plainfciflF. having a right to 
nistitute a suit in ditferent Courts, elects to sue in the Court in which 
the defendant was an officer in the hope of getting his money paid 
easily there is nothing mala fide in his conduct.” Nor is the plaintiff 

P * ’“I" ‘°u convenience of the other party in choosing the 

Court. But where the plaintiff, with a view to have an advantge 

o\er the defendant of another province,* makes a false allegation of 
fact in the plaint in order to enable himself to sue in a place most 
convenient to him-elf, there is no good faith ” The prosecution of a 
proceeding in a wrong forum owing to the ho na fide mistake of the 

Cal 501 (.506) : 1.38 Ind Cag 349 (DB), Mohendra Nath 
Baychh v. Tarah Chandra. 

(’33) 20 AIR 1933 Lah 032 (653) : 146 lad Cas 125, Mulcha,id v. Allah Yar Khan. 

(Opposite party .and Court taking no objection at first; in course of trial. Judge 

taking point of valuation sno motu and returning plaint ) 

(’14) 1 AIR 1914 Oudh 282 (283, 283) : 17 Oudh Cas 210 : 23 Ind Cas 403, Bam 

Daya. V. Sar,u Prasad. (Under- valuation not deliberate, reckless or mala fide 
tUough plaintiff later admits value to be higher ) ’ 

(’81) 7 Cal 284 (286 287) (DB), Obhoy Churn Nundi y. KrUarlhamoyi Dossee. 

(Uoul fc holding that there was over*valuation.) 

( 93) 1 Oudh Cas 272 (27G), Mt, T ulsha v. Maha-lco Perhah 
(*68) 1 Beng L K (S N) 12 (C)(DB), Ch^ndi Dasi v. Jankiram. 

(371): 24 Pat 462 (DB), Ramchandra Singh v. 
Khodaijaful. : 

^ Cha idraijya v. Seethanna. (AIR 1939 

Mad 397 reversed.) 

(’19) 6 AIK 1919 Pat 345 (348, 349) : 53 Ind Cas 891 (DB). Sairah Biti v. Gulab. 

( 12) 14 Ind Cas 86 (87, 90) (DB) (Oudh), Rulcaiya Bibi v. Mubarak Ali. (Pre- 
emption suit— Price in sale deed alleged to be fraudulent and market value given 
in plaint deliberately understated.) 

13. (’19) 6 AIR 1919 Oudh 378 (379) : 51 I C 590 : 22 Oudh Cas 39, Ravi Sahii 
V. Intdai Husain. 

(’10) 3 AIR 1916 Oudh 139 (140) : 19 Oudh Cas 307 : 36 Ind Cas 702, Bam Jag v. 
Bhagwan Dat, 

13a. (’38) 25 AIR 1938 Nag 300 (3o3) ; I L R (1939) Nag 422 : 179 Ind Cas 837, 
Dinkarrao Dharrao v. Raiansi Asaram. 

14. ( 19) 6 AIR 1919 Lad 845 (845) : 47 Ind Cas 624 (D B), Ramlingam Ayyar v. 

S. Subbier. 

14a. (’39) 26 AIR 1939 Pat 86 (89) ; 182 Ind Cas 632 (DB). Kaluram v. Janistha 

Lai. (Plaintiff’s choosing Court inconvenient to defendant does not constitute 
Jack of good faith.) 

15. (’12) 14 Ind Cas 19 (23) (DB) (Lah), Sham Lai v. Baink Mai. 

[See however (’12) 14 Ind Cas 86 (88) (DB) (Oudh), Rukaiya v. Mubarak Ali.. 
(Motive immaterial in considering good faith.)] 
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TOunsel is protected by the section.’® But a legal adviser’s mistake, by 

itself, is no test of bona ficle<t. The mistake must hQ bona fide, i. e., 

the legal ladviser should have acted with due care and attention.’^ 

Bona fide ignoi^ance of facts determining correct jurisdiction is covered 

by the section.’'® Where the plaintiff institutes a suit in the proper 

Court but, due to the mistake of the Court, he is driven from Court 

to Court and ultimately required to file the suit again in the same 

Court, the time occupied by these proceedings must be excluded under 
this section.’'*’ 


^Lal 

(■33) 20 AIR 1933 Lah 541 (541, 542) : 14 Lah 206 ; 149 I C 908 (Dl!), Ohulam 
^uilngs"”^^ ' ’ pleulcL-’M advice on the authority of certain 

'' ^ 

[See also (’21) 8 AIR 1921 Bom 302 (302, 303) : 45 Bom 607 : GO 1 C 7 44 (DB) 
DaHatraijn Sitaram v. Secretary of State, ^ 

1918 Bom 228 (229) : 46 I C 14 : 42 Bom 295 (DBh Uai Ken.atlu, 

tiof to^-^T^r t"' i ’ "■'•"'’g Court -Second apifica- 

tion to right Court Applicant aiuhamniadiui female.)] ^ 

'"'iOa. «0, n.jK„.y,a v. , 

ASS Yq K "’^ture of a fore^dosure decree was passed by an 

Additional Subordinate Judge, but the application for making it final was made 

to another of co-ordinate jurisdiction, on the advice of counsel if was held thl 
LL"“t o;ie\lri4.;"«''^"‘^-‘^ entitled Vum 

LZ %eZZl7 of jurisdiction beyond all doubt - Held 

(’15) 2 AIR 1915 Low Bur 145 (146) : 8 Low Bur Rul 146 • ->7 Ind C is Soi) fimi 
Maung Tun U v. Palaniappa Chelty. . .i ind Las S2J (DB), 

(■33) 20 AIR 1933 Lah 541 (541, 542) : 14 Lah 206 : 119 Ind Cas 968 (DB) 

S ear?" V. V svian. (A leading practitioiur acting on the streS 

of certain decided cases of the High Court.) ^ i^^rcugui 

( 38) 25 AIR 1938 Cal 377 (379) ; 161 I. C. Ill (114) • Cal 510 (m>\ fi ■ ; ? 

Din.} 

UM fpe"t?tion'to ' P's ^^ondal v. SonauUah 

mi^de on sS Pan decree - Later discovery that decree was 

Time excludei^.) ' ~ furnished subseguently- 

*Ii'aric/!irfn.'^VLH?i ^"^oo Singh v. 

tiff to file it in the P Subordinate Judge Court directing plain- 

he had no „ "P r “/Additional Sub- Judge who subsequently found that 

- S 14 apE ) “ “ ■“ Court 

(■25)^12 AIR 1925 Oudh 493 (494) : 89 I. C. 443, Raghubar Dayal v. Kanhaiya 
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— Whether an error or mistake of law entitles a 
peison to the benefit of this section has been the subject of some 

difiei ence of opinion. Some rulings incline to the view that as ignorance 

of law IS no excuse it cannot be a ground of claim under the section.^® 

On the other hand, it has been observed that though every one is 

supposed to know the law and the law is always certain, if that 

principle is to be strictly applied, then section 14 of the Act would be 

^ mistake of law has, therefore, been held to be a 


. ' ^ uwu ueiu ou De a 

sulfacient ground for treating the proceedings to be in good faith.*® 

Last petition dismissed by Court on erroneous ground that it had no jurisdic- 
tion - IS o question of bad faith can arise and all petitions could be availed of 
to save limitation under S. 14 )] 


18 (’24) 11 AIR 1924 Pat VIG (717): 78 I.O. 482, Sheo Dhari Ram y. Guptheswar. 
(Ignorance of law is per se want of good faith, i. e., due care and attention.) 
(’88) 10 All 587 (597, 598) : 1888 All W N 258 (OB), Bamjiioan Mai v. Ckand 
Mai. ^ (iSIahniood, J. — Section 14 refers only to 6ona fide mistakes of fact and 

not .if law — But this was obiter ^ the case dealing only with 8. 5 This was 

disapproved in 19 All 348 (PB),) 

(’88) 11 All 408 (414) ; 1888 All W N ill (DB), Chapnal Das v. Jagadamba 
Prasad (Obiter.) 

(’90) 12 All 461 (482) : 1890 All W N 149 (FB), Beclii v. AhsanuUah Khan. (Per 
Mahmood, J .^Obiter.) 

19. (’89) 12 Mad 467 (471) (DB), Kullayappa v. Lahshmipathi. 

20, ( 41) 28 AIR 1941 Pesh 3 (5) : 192 I, C, 758 (DB), Peoples Panic of Northern 
India Ltd. v. Firm Leklm Bam d Sons. (Award between Bank and private 
individual — Bank in good faith carrying on proceedings for execution of award 
in bub- Judge s Court — Subsequent ruling declaring that awards such as one in 
question were cognizable by District Judge— Bank held entitled to benefit 
of S. 14.) 

(’40) 27 AIR 1940 Oudh 4l2 (413) ; 190 Ind Gas 93, Mam Shankar v, Meehan 
Chaudhari. (AIR 1937 All 333 followed— Suit instituted in wrong Court due to 
ignorance of S. 7 of U. P, Agriculturists* Relief Act held bona fide.) 

(’37) 24 AIR 1937 All 333 (334) : 168 Ind Cas 936, Ahmed v. i?aw Chander. 
(19 All 348 (PB) followed — Suit instituted in wrong Court due to ignorance of 
S. 7 A of the U. P. Agriculturists* Relief Act passed only a short time before the 
institution of the suit — Proceedings held carried on in good faith.) 

(’97) 19 All 348 (349, 351, 352) : 1897 All W N 86 (FB), Brij Mohan v. Mannu 
Mibi. (Suit under O. 21 R, 63, C, P. 0. — Mistake of law in supposing that 
jurisdiction was determined by value of property attached and not the value of 
the decree.) 

(’99) 26 Cal 414 (416, 417) : 3 Cal W N 233 (FB), Bishambhur Haidar v. Bono- 
mali Haidar. (Bona fide mistake of law upon a doubtful point of jurisdiction 
or procedure is as much entitled to benefit of S. 14 as a bona fide mistake of 
fact.) 

(’21) 8 AIR 1921 Oudh 100 (100, 101) : 61 Ind Cas 203 : 24 Oudh Cas 137, Baha- 
dur Khan v, Abbu Saheb, 


(’16) 3 AIR 19>6 Sind 82 (83, 84) : 9 Sind L R 167 : 32 I. C. 616 (DB), Qehimal 
V. Manager Encumbered Estates, Sind. (Omission to give notice under S, 80, 
C. P. 0., before suit, relying upon a ruling of the High Court that it is not 
necessary in injunction suits.) 

(’12) 13 Ind Cas 260 (260, 261) : 5 Sind L R 181, Manghammal Lai Chand v. 
Fernandez. (But a deliberate omission to give notice required under S, 80, 
G. P. 0., to secure an advantage over the defendant is not in good faith.) 

(*36) 23 AIR 1936 Rang 184 (185, 186) : 162 Ind Cas 865, M. P. L. Chettiyar 
Firm v. Vanappa Chettiar. (Especially where there is no clear indication in 
the law as to the proper procedure. There is no clear indication in the 0. P* 0.» 
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But, as a general rule, proceedings contrary to a clearly expressed 
provision of law cannot bt said to be prosecuted in good faith.^® Thus 

provisions of o. 21, r. 16 of 

the Civil Procedure Code will not be deemed to be in good faith 
Where the circumstances are such, that the party ouglit to have known 
the law, there can be no bona fide rnistake,^* as for example, where 
the party is a Deputy Commissioner wlio has a Government Pleader 
for his legal adviser.^^ So also, when the law clearly reijuires an 
application to be made to a Court but the party presents it to the 
Collector or a revenue officer, he cannot bo credited with good faith. 

as to the proper procedure to be follo\ved4ii respect of an order by an e.xe utiuK 
un^er O R 09 h" the execution of decree 

Tr r"nsiou .fppltatS'^ tune spent ,n appeal should be excluded fron. tin,e 

(■28) 15 AIR 1928 Nag 227 (228): 107 lud Cas 910, Sad^ishiv Rao v. haxman Sao 
Suit wrongly filed in civil Court for aiiportiounient of laud revenue— The civil 
Courts had jurisdiction before the then new Laud Revenue Act ) 

(•09) 3 Ind Cas 79 (80) (DU) (All), Jadu Rai v. Ganesh Parshad. (Circumstances 
lead.ng bo h parties to entertain doubts as to proper forum for institution of 

HUIO pi0r>dlv*l 

y- Prahaladdas Snij- 

harn. (Lrror of law does not by itself negative bona ficles ) 

(’01) 28 Cal 238 (241): 5 Cal WN 150 (DB), Sheilc Jafar .. KamaUni Deii. 

(Execution application made bona fiile to wrong Court Time excluded 1 

(■89) 13 Mad 394 (395) (DB), Hall v. Venhalalcrishna. «^'^ded.) 

(■82) 1882 All W N 59 (59) (DB), Seth Mid Chand v. Seth Samir Mai. (Preferrine 

ari api eal from an adverse order under S. 73, C. P. C., instead of a suit ) 

[See ( 88) 10 All 524 (529, 530) : 1888 All W N 218 (DB), Ja,jlal v. Har Narain 

Stnyh. (Irior proceedings in Court without .jurisdictioii in laiint of value of 
subject-matter -^o bona fidts.)] 

20a. ('43) 30 AIK 1943 Oudh 453 (155) : 19 Luck 279 ; 209 lud Cas L?9 (DR) 
Durga Prasad v. Kunj Jieharu (Section 14 (2) is not meant to cover ^casL i i’ 
winch he holder of a mortg ige decree attempts to proceed against other property 
Witliout exhausting the property lield under the mortgage.) 

: 1^'' I- C. 85, Brij Mohandas Damodardas v 
Sadashxv Laxman. (AIR 1929 Rang 297 relied on.) 

( 29) IG AIR 1929 Rang 297 (298) : 7 Rang IGG : 120 Ind Cas 23G (OH), Firm 

n n‘ oi Sauntj, (Person not filing a suit as provided in 

L. I 0., O. 21 R. G3 but preferring revision -//cZ / that time could not be 
excluded under Section 14.) 

20b^ (-40) 27 AIR 1910 Bon. 5 (9) : 187 Ind Cas 85, Rrijmohandas Damodardas 
V. haaasniv Barman. 

(butlicicnt j ublication of a ruling tliat no appeal at ill lay ) 

22 (*33) 20 AIH 1933 Lab 58 (58) : 145 Ind Cas 245, Deyuly Commissioner 
•ihantj v, Dett Data, ’ 

(■86) 23 AIR 1930 laxh 857 (858) : 107 Ind Cas 501, Jhanda Ram \i^adhava Ram 
V. Allah Var. 

(■33) 20 AIR 1933 Lah 589 (589): 144 Ind Can 090, Deputy Commissioner, Jhana 
V. Shanhar Das Bachman Das, 

23. (’20) 7 AIR 1920 Bom 130 (130, 131) : 44 Bom 50 : 54 I. C. G70 (OB), Tipan- 
gauda v. Ramangavda (Application to set aside sale on deposit under O 21 
Ik 89. Civil Procedure Code.) ’ ’ 

(■99) 28 Bom 531 (532, 533. 535) ; 1 I4om L R 33 (DB), Narayan v. HasuWhan. 
luovernment rules and decided cases (in Bombay) being clear that Collector has 

3. Li m. 82. 
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Similarly, the pi'osecution of an execution petition wrongly in the 
Court of a Munsif by negligence, while previous petitions were 
presented in the Court of a Subordinate Judge whose decree it was, 
cannot be deemed to be in good faith. 

The prosecution of a wrong proceeding induced by a i.na fide 
mistake is covered by the section. An assignee of a mortgage decree 
imssed in terms of a compromise applied, in execution, for the sale of 
properties, other than the property mortgaged which had been already 
sold under the decree in satisfaction of a portion of the decree amount. 
The judgment-debtor objected that no personal decree under o. 34 R. 6 
of the Civil Procedure Code had been obtained and that, as such, the 
execution was not sustainable. The" first Court held in favour of the 
assignee deciee- holder on the ground that the decree being a compro- 
mise decree, no personal decree was necessary. On appeal, the High 
Court, however, upheld the judgment-debtor’s objection and dismissed 
the execution. The assignee then made an application for a decree 
under Order 34 Rule G and when the records were looked into in that 
connexion, it was discovered that the assignor himself had obtained a 
decree under o. 34 R. 6. The assignee then filed a second application 
for execution and the period between the date of the prior application 
for execution and the date of the discovery of the existence of the 
decree under o. 34 Rule 6 was deducted as being spent in good faith 
under a mistake of fact.^^ A claim petition against an attachment of 
property was wrongly described by the claimant as falling under O. 21, 

R. 58 of the Civil Procedure Code instead of section 47. Misled by this 
mistake, the opposite party, the decree-holder, filed a claim suit in 
which it was held finally by the High Court that an appeal, and not 
a suit, lay from the original claim order. In the appeal subsequently 
filed, it was held that tlie prosecution of the claim suit and the appeals 
therefrom was in good faith.-® 

Suppose a pereon does not file a suit within one year from an 
adverse order made against him as provided in O. 21 R. 63 or R. 103 of 
the Civil Procedure Code, but prefers an appeal or a revision petition 
from the adverse order, not doing so under any mistake; can it be said 
that he is i^rosecuting the latter proceeding in good faith? It has 
been held in some cases^^ that the prosecution of such a proceeding 

no power to entertain an application to set aside a sale by him in execution of 
decree under Civil Procedure Code.) 

ISee (’78} 1878 Pun Re No. 52, Khana v. Hosscin Khan.'] 

24 (27) 14 AIR 1927 Pat 256 (256, 257) : 101 Ind Cas 674 (DB), Fazul Jamil v. 
H^lalnddin. '' 

25 . ('20) 7 AIR 1920 Pat 462 (4G2, 463) : 58 Ind Cas 40 (DB), Karimulla Shah 

V. Mohamed Baza. 

26 . (’80) 17 AIR 1930 Pat 307 (307, 308) : 129 Ind Caa 660 (DB), Jiwan Bam 
Bam Chander v. Ha-.ari Lai Bhagat. (Section 14 though not applicable to 
appeals was applied in this case to appeal.) 

2 7 . (’30) 17 AIR 1930 Bom 505 (505, 606): 128 Ind Cas 621, Narayan Amhaji v. 
Hart Ganesh. 

{*29) 16 AIR 1929 Rang 297 {297, 298) : 7 Rang 466 : 120 Ind Cas 236 (DB), S. R. 

Id, M, A, Firm v. Maung Po jSatin^. 
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is not in good faith because it is contrary to the clearly expressed 
provision of law and because also the High CJourt, in revision, is 
known not to interfere when another remedy is open. But this rule 
is not to be rigidly enforced, as good faith should bo ascertained with 
reference to particular facts and circumstances of each case.^® But the 
period during which the party was contemplating revision cannot bo 
deducted.^® See also Note 14 above. 

Where there is no clear indication in the law as to the proper 
procedure, a party taking a proceeding, believed to bo oium to him, 
cannot be said to be wanting in good faith. 

The fact that the Court considered the prior proceeding as mis- 
conceived cannot, by itself, negative good faith where the party, acting 
on legal advice, hona fide believed that the action w’as sustainable.''*" 


(’15) 2 AIR 1915 Low Bur 145 (14G) : 8 Low Bur Rul 14G : 27 Ind C-is 8:^9 (DB) 
Tun. JJ V. Palanidp'pa Chetty, 

(l864) 1864 Suth W R (Gap) 371 (372, 373) (OB), liaiitdas Bal)oo v, 72. Watso'i\ 
d Co. (Apxeal ) 

(’68) 3 Agra 39 (39) (OB), Futteh Ilam v. Manohur hall. (Do.) 

(•16) 2 AIK 1915 Mad 405 (407) : 2G Iiid Cas 210: 39 >rad 62 (DB), Baiznalh Lola 
V. liamadass Doss (Adverse order under S. 73, Civil.Procednro Code, for rateable 
distribution — Revision instead of filing suit.) 

28. (’43) 30 AIR IO 43 Mad 633 (636): 213 IndCas 2SG^^enkntnswami v. Sara Bai 

(Claim order under O. 21 R. 58, Civil P. 0 Revision application Dismissal — 

Bubsequont suit under O. 21 R. 63, Civil P.C, — In view of practice of Madras High 
Court to interfere in revision with orders on claim petition, filing of revision 
does not amount to negligence — Time spent in revision proceedings can there- 
fore be excluded under S. 14 (1) : (’37) 1937 U W N 465 (1) (DB). Alayappa v 
Somasundaram, Applied ; (’15) A I R 1915 I^w Bur 145: 8 L B K 146 (DB), Mg. 

TunUy. Pnlaniappa, Dissent.; (’15) AIR 1915 Mud 40 (DB), Baiznalh v 
Ba^noilass, Expl.) 

(’31) 18 AIR 1931 Nag 17 (19) : 27 Nag L R 251 : 130 lad Cas 145, Baxman Das 

V. Chunnilal. (The party may have reasonable grounds for believing that lie 
would succeed in revision.) 

29. (’31) 18 AIR 1931 Nag 17 (19) : 27 Nag L R 251 : 130 Ind Cas 145, Laxman. 
Das v. Chunnilal. 

30. ('41) 28 AIR 1941 I'esh 85 (86) : 197 Ind Cas 183, Mohd. AHm v. Bhagat 

Bam. (Order under N. \V- F. P. Agriculturists Debtors Relief Act, 4 of 1939 

Whether apjeal or revision competent difficult to ascertain from N.-W. F. p. 
Act, 4 of 1939 — Trerd of decisions on aforesaid point not known — Apieal by 
judgmeat-debtor -Judicial Commissioner’s judgment holding appeal incompetent 
— Apj-ellate Court in pursuance of aforesaid judgment dismisbing apiieal — Re- 
vision by judgment-debtor - Judgment-debtor hold entitled to deduct time spent 
in prosecuting appeal under S. 14, Limitation Act.) 

(•36) 23 A I R 1936 Rang 184 (185, 186) : 162 I. C. 865, ilf. P. L. Chettiar Firm 
T Vaimypai hethar (An order under O. 21 R. 29, C. P. C., by transferee Court 

Btyingexecution of the decree -Whether an appeal lies in respect of such an 

order lb not clearly indicated in the Civil Procedure Code.) 

31. (’33) 20 AIR 1933 Mad 197 (199, 200) : 140 Ind Cas 270 (DB), Narasimha- 
enaryulu v. Appa Rao. (Application in the executing Court under S 47 CPC 
by a judgment^debtor that the decree is not binding on him by reason of fraud 

1 resisting attachment m exejution of that demee.) 

( IS) .,0 Ind Cas 3 (6, 7) (DB) (Lih), Mt. Husaina v. Mt. Sahib Nur. (Prior pro 

fQ the leading counsel of the province ) 

[See ( 07) 29 All 6..8 (639, 640) : 1907 All W N 219 : 4 All L Jour 615, Anjora 
£unu’ar v. Babu. (Case of an appeal.) ^ 
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Where two Courts concur in decreeing a plaintiff’s claim, it is difficult 
to hold that the claim is not bona fide, although the final Court of 
appeal dismissed it.^^ But a clearly unnecessary and unsustainable 
action IS not taken into account.**' The plaintiffs sued for possession 
alone and obtained a decree. They, subsequently, sued for mesne profits 
and claimed to deduct the period occupied by a proceeding carried on 
by them for mesne profits by way of restitution under the former 
decree. The application for restitution was held not to be in good faith 
the formei^suit and decree being only for possession.*^ 

The piosecution of an application to sue in forma pauperis made 

mala fide as to pauperism cannot entitle the party to the benefit of 
this sectioa.^^ 

21. “Good faith,” whether a question of fact It has 

b66u held in some cases^ that whether a person has acted in good faith 

(1865) 3 Suth W R 101 (101, 102)(DB), Shah Karamut Hossein v. Golah Koomour. 
(Form of suit erroneous — Time excluded.)] 

32 . ( 25) 12 AIR 1925 Cal 456 (460): 86 I. C. 130 (DB), Dina Nath v. Jadu Nathm 
(’21) 8 AIR 1921 Sind 13 (15) : 15 Sind L R -ll : 62 Ind Cas 507 (DB), Ibrahim v. 

Ohulain Hussain, 

iSee (’40) 1940 Oudh W N 818 (819), Birendra Kant Singh v. Jageshar Singh, 
(First Court bolding that the proceedings were legal while the second Court 
holding otherwise that the proceedings were bona fide.)'} 

ISee also (’35) 22 AIR 1935 Pat 82 (83):153 I.C. 155 (DB), Brijlal v. Jnaneiidra.} 

33 . (’38) 25 AIR 1938 Rang 318 (318, 319) : 177 Ind Cas 923 (DB\ Hasanar v, 
Kandan Chettyar. (An unnecessary application prosecuted under the belief that 
there existed an order which, in fact, was non-existing.) 

(’87) 1887 All W N 198 (198), Madho Rai v. Raj Kali Ktiar, (Instead of execut- 
ing a decree already obtained, the plaintiff filed a fresh suit on the same cause of 
action and after its dismissal applied for execution of the former decree 
the second suit was not in good faith.) 

(’22) 9 AIR 1922 Mad 417 (418, 420) : 70 Ind Cas 743 (DB), Oanapathi Mudaliar 
V. Krishnaniachari. (The time taken up in prosecuting a wholly misconceived 
proceeding by way of a suit cannot be deducted.) 

(’32) 19 AIR 1932 Cal 171 (174) : 144 lud Cas 561 (DB), Secretary of State v. 
Hindustan Co-oparartive Insurance Society Ltd. (Application, for review, by 
the Secretary of State after the termination of a clearly unsustainable appeal to 
the Privy Council.) 

34 . (’35) 22 AIR 1935 Mad 731 (732, 733) : 156 Ind Cas 640 (DB), Siddalingana 
Goicd V. Bhimana Goicd, 

35 . (’39) 26 AIR 1939 Cal 394 (398) : I L R (1939) 2 Cal 68 : 184 Ind Cas 345, 
Bisiranafh v. Khejerali Molla, 

(’29) 16 AIR 1929 Nag 268 (269) : 118 Ind Cas 697, J agajinath Puni v. Nathoo, 
(Payment of court-fee after limitation.) 

(’28) 15 AIR 1928 Nag 296 (296, 2 97):. 112 Ind Cas 875, Model Mills Lid., Nagpur 
V. Kurban Hussahi, (Do.) 

(’07) 9 Botn Tj R 204 (207) (DB), Keshavlal v. Mayahhai. 

Section 14 — Note 21 

I. (’45) 32 AIR 1945 All 377 (383) : IiL R (1945) All 394 (DB), Maqsood AH v. 
Hoshiar Singh. 

(’44) 81 AIR 1944 jSIad 47 (49) : 211 Ind Cas 480, Raghavayya v. Vasudevayya. 
(Whether an advocate has shown due care and attention is a question of fact to 
be decided on the evidence adduced in any particular case.) 

(’38) 26 AIR 1938 Nag 300 (302):ILR (1939) Nag 422:179 Ind Cas 837, Dinkam'oo 
Dharrao v. Ratansi Asaram. 


Section 14 
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is a question of fact while the undermentioned cases^ have adopted the 
view that it is a mixed question of law and fact. 

22. “Which, Jrom defect of jurisdiction, .... is unable 
to entertain it. — In order ^that this section may apply, it is 
essential that the Court in which the prior civil proceeding was 
prosecuted, must have been unable to entertain it for the reasons 
specified^, namely, defect of jurisdiction or other cause of a like 

nature}^ It is not snflicienb to show merely that there were prior 

proceedings and that they went against the plaintiff.’^ The words 
defect of jurisdiction or other cause of a like nature*’ indicate that 
the ground of dismissal of the prior proceedings must be one in the 
nature of a preliminary ground. T he benefit of the section cannot, 

(’38) 25 A I R 1938 Oudh 100 ^lOl) : 14 Luck 4 : 173 Ind Cas 648 (DB) Jaqdeo 

Prasad v. Pearey Lai. (In this case the Oudh Chief Court exi-ressed its inclina- 
tion to this view without deciding the point definitely. The Chief Court farther 

held that it would not interfere where the lower Court’s conclusicm was not 
improper.) 

(’32) 19 AIR 1932 Lah 531 (532) : 138 Ind C:i6 6-16 ; 14 I.ah 136, KaJa v. Oehua 

( 27) 14 AIR 1927 Lah 909 (910) : 102 Jnd Cas 628, Ganqaram VAshen Das y 
Hart Bam Uam Lai. * 

(’21) 8 AIK 1921 Sind 19 (15) : 62 Ind Ciis 507 ; 15 Sind K K 11 (DB), Ibrahim v 
Qhulam Hussain, 

(■262 18 AIR 1920^ Mad 178 (179) : 92 Ind Cas 379. Siana Karuppan v. Mvthiah 
cnettiar. (Due diligence is a question of fact.) 

70t (706) : 181 Ind Cas 290, Maya Singh v. Udham 
Stngk. (AIK 1916 Oudh 139 followed.) 

(’2p 14 AIR 1927 Pat 256 (256) ; 101 Ind Cas 674 (DB), Fa-lnl Jannl v. Ilclal- 

luLdxn 

^ if*! ^ Bam Jaq v 

Bhagwan Dat, 

Section 14 — Note 22 

^ V. Indira. 

tel. (Where the Court had jurisdiction to entertain prior proceedings the ques- 
tion of applicability of S. 14 docs not arise.) 

(■44) 31 air 1044 Lah 136 (141) : I L K (1914) Lah 451 : 217 Ind Cus 65 (FB) 
Jaxkishcn V. Peoples hank. Northern India. (The defect must be of such a char- 
iK'ter as to make it impossible for a Court to entertain the suit or application 
either ni its inception or at all events as to prevent it from deciding it on its 
merits. It is not possible to give an exhaustive list of defects that these words 
inay be taken to cover. (Scope of the expression discussed, Firm LonndChandv 
Bahadur Khan ) Overruling AIR 1935 Lah 736.) 

(30) 17 AIR 1930 Bom 505 (506) : 128 Ind Cas 621, Naraya,t Ambaji v. Hari 
Oanesh. (Application under O. 21 R 97, C. P. C., dismissed under O. 21 R 99 
— Party instead of filing suit under O. 21, R. 103, C. P. C., within one year' 
applying for revision of order - High Court refusing to interfere on the ground 
that another remedy was available - Held, S. 14 did not apply.) 

^ 477 : no Ind Cas 33 (DB) 

Manchlal Mansuhbhai v. Suryapur Mills Co. Lid. 

i'ir”’ “ ““ ^ “ '“"I- 

Ambaji v. 
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Section 14 
Note 22 


therefore, be had in cases where the prior proceedings were dismissed 
on nieiits, or on the ground that the acfcio n was misconceived.^ 

(70) : ILR (1948) East Punj 89 (DB), Shanti 

ly Daulat Earn. (Dismissal of prioj proceedings as barred by limitation— 

Dismissal is on merits.) * & j 

(’45) 32 AIIJ 1945 Cal 381 (382) ; 221 Ind Cas 429 (DB), Nakul Chandra v. 

Shya?na 2 >ada (Inability to entertain a suit means not inability to grant relief 
but inability to give him a trial at all.) 

^ Lah 451 : 271 Ind Caa 65 (FB) 

Jaiktthen v. Peoples Bayik, Northern India, ^ 

: 215 Ind Cas 318 (DB), 

Chidambaram Chettiar v. Meyappa Chettiar. (Section 14 (1) has no application 
where the prior suit was dismissed as not maintainable ) 

(■42 29 AIB 1942 Mad 713 (713):205 I. C. 326 (DBj, Rajabapayya v. Basavayya. 

V ^ 309 (DB), Sheorajdhari v. Kame- 

tribunal refusing relief -No absence of jurisdiction.) 

( 38) 25 AIK 1938 Nag 534 (537) : I L R (1940) Nag 334 : 180 Ind Cas 903 (DB) 
Rajaram Dadaji v. Paiku. 

(■32; 19 AIB 1932 Cal 558 (559) : 69 Cal 1057 ; 138 Ind Caa 748 ^DB), Rajendra 
Nath V. Kamal Krishna. 

pofl m Irn 328):113 Ind Cas 515(DB), fl-ari v. Krishnaji. 

(24)11 AIR 1924 Bom 89 (40) : 76 Ind C.as 557 (DB), Somshilcharsaami y. 

' 1 ^ laintiff defending another suit concerning same subject-matter ) 

( 24) 11 AIR 1924 Cal 419 (420) : 74 Ind Cas 279 (DB), Rajani Bandhu v. Kali 
Rrasanna. 

I'o-l ‘A^R !q>T lA If' 

I 2 0 11 AIR 1927 Lah .So ((8G) : 104 Ind Gas 726 (DB), Mt. Sat Bhirai Khurd 
V. Ahmad, (Proceedings by defendants.) 

260 : 28 Mad L Jour 347 
v.5arnnBm5^iZa. (Claim disallowed as a matter of law ) 

( 05) 3^ Cal 118 (121) (DB), G. S. Hays v. Padmanand Singh, (Relief not granted 
m prior suit by inadvertence or by not being pressed.) 

(1900) 23 M id 583 (590) (DH), Commercial Bank of India v. Allavooddeen Sahib. 
(Suit dismissed because no cause of action established ) 

(*05) 28 Mad 338 (341. 342) (DB), Narayanan Chetty v*. Aautia^ 7 nai Achi. 

78-80) 2 Mad 407 (413) : 5 Ind Jur 188 (DB), Parry d Co. v. Appasamy Pillai. 
(IJOO) 4 Cal W N i5n (75?i). Sm. Mafunghii v, Surja Kumar Pal, 

(1865) 2 Suth W R 9 (10) (DB), Nund Doolal Sirkar v. Dwarkanath Biswas, 

(1865) 3 Suth W R 13 (13) (DB), Issureenund Dutt Jha v. Parhutty Churn Jha. 

( 68) 9 Suth W K 455 (455) (DB), Oodoy Monee Dabee v. Bishonath Dutt, 

( 74) 22 Suth W R 162 (163) (DB), Rughoonath Pershad v. Surjo Pershad Singh. 
(’98) 1898 Pun Re No. 34, Rajah of Faridkote v. Sardar Ourdayal Singh. (Suit 
on a foreign judgment which is a mere nullity.) 

(’33) 20 AIR 1933 Nag 130 {132, 133) : 144 Ind Cas 948 : 29 Nag L R 272, Maha^ 

raj Sai v. Kedar Rath. (Adjudication on merits by arbitrators.) 

(1865) 2 Suth Ji Misc 1 (l) (DB), Kalee C7iu?idcr Chowdkury v. Ruttun Oopal 
Bhadooree. 


( 83) 13 Cal L R 214 (216) (DB), Hafizunnessa Khatun v. Bhyrub Chtinder Das. 

(Set-o^f claimed in a prior suit dismissed as unsustainable in law.) 

( 67) ( Suth W R 160 (160) (DB), Dhun Monee Ghowdrain v Brindabun Chunder 
Sircar Chowdhry. (Though the dismissal may be erroneous.) 

[See (’29) 16 AIR 1929 Pat 694 (697) : 9 Pat 385 : 122 Ind Cas 817 (FB), Maha- 
bir Prasad v. Bhupal Ram. 

(’20) 7 AIR 1940 Pat 504 (506) : 58 Ind Cas 434:5 Pat L Jour 697 (DB), Thakur 
Jagdeshtvar Dayal Suigh y. Bhagdi Mahton. 

(’70-71) 5 Mad H C R 93 (97XDB),7Lrisfnat/ya y.RajahlakshmiVenkamma 7?oo.3 
1. (’49) 86 AIR 1949 Pat 362 (362, 363) : 27 Pat 137 (DB), Ramanajid Prasad y. 
Qaya Prasad. (The words “other cause of a like nature’’ cannot be construed as 
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Grounds ot dismissal, such as the following, are not covered by 
the section : 

(1) That the darkhast ia not sustainable on a construction of a deci-oe.® 

(2) That the alleged fraud is not proved.® 

(s) A suit was filed for money in the Union Court of Bahai which 
passed the following order: “It being desirable that there should 
be a proper trial conducted by persons versed in law of the 
question regarding the document filed by the plaintiffs and 
regarding the question of the rate of interest, this Court orders 
that the suit be conducted in the proper Court." It was held 
that this was not a case contemplated by the section."* 

(4l That the claim in the prior proceedings was premature.® 

(ft) That the plaintiffs, not being the nearest reversioners, were not 
entitled to sue.® 

(g) In an application for transfer of a decree, that it was barred by 
limitation and that it was not shown that the judgment-debtor 
had no property within the local limits of the Court which 

passed the decree.^ 

' (7) In an application for execution, that it was not in accordance 
with law,® or that there was no decree in existence.®* 

(8^ That the plaintiff was negligent.® 

being wide enough to include instances in which the failure of the plaiutifl’a 
fluit is due to the fact that the remedy he sought ia misconceived : AIB 192*J 
Mad 417; AIU 1928 Bom 923, liari v. Krishnaji, Rol. on; 22 All 248 Mathura 
V, Bhaxoayii, (FB), Dissent.) 

(*30) 17 AIU 1930 Lah 211 (212) : 120 I. C. 70 (DB). Amar :Sath v. Mt. RalU. 

(*22) 9 AIR 1922 Mad 417 (420) : 70 Ind Cas 743 (DBl, Ganayathi Mudnliar v. 
Krishnatuachari. (Prior proceedings being by way of suit where remedy lay only 
in execution under 8, 47, Civil Procedure Code.) 

(1900) 23 ^Lad 621 (025) (DB), Murugesa Mudaliar v. Jattaram Devy. (Suit mis- 
conceived — Claim to recover spo-ific property instead of for value of goods.) 

(’72) 17 Suth W R26G (267,269) (DB), Isuchman Parshad v. Kxmhoo Pershad. 
(Cause of action misconceived.) 

2. (’28) 15 AIR 1928 Bom 323 (325, 326) : 113 Ind Caa 515 (DB). llari Janar- 
dhan v. Krishnaji Dalkrishna, 

3. (’24) 11 AIR 1924 Bom 39 (39, 40) : 76 Ind Css 557 (DB), SoinshikharBwami 
V. Shivappa Mallappa, 

4. (*28) 15 AIR 1928 Gal 46(47) : 106 I. C, 324. Bonoynali Gope v. Fakir Chand. 
5 (*19) 6 AIR 1919 Cal 381 (382) : 46 Cal 870 : 51 Ind Cas 922 (DB), Dwarka 

V. Aiul Chandra, 

[But see (*39) 26 AIR 1939 Bom 26 (30) ; ILU (1039) Bom 9 : 179 Ind Gas 441 
(DB), Maneklal Kalidas v. Shivlal Dayaram.'] 

6. p30) 17 AIR 1930 Lah 211 (212) : 121 I. G. 70 (DB). Amar Nath v, ML Balli. 

7. P18) 6 AIR 1918 Mad 23 (23, 24) : 45 I. C. 460 (DB), Vidhyn Thirtha Swami- 
gal V, Venkatarama Iyer. 

8. (’08) 1908 Pun L U No. 125, p. 378 (381), Ganga Bam v. Mt. Durgi, 

(’37) 24 AIR 1937 Mad 760 (761, 762) : 174 I. 0. 28. Chetty y. Giwinda. 

samy Beddi. (Execution petition filed neither by party nor by duly authorized 
vakil —Application not being in accordance with law under Article 182 (5) held 
did not save limitation.) 

8a* (*49) 86 AIR 1949 Pat 117 (119)(DB), Anis Imam v. Daughter of Jamunabai. 
9'. (’31) 18 AIR 1931 Nag 109 (110) : 121 Ind Cas 55, Baliram v, Supadasa, 
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(9) That the suit disclosed no cause of action.*® 

P^®sed an application 

for a final decree could not be sustained ** 

( 11 ) 1° an application for adjudication as insolvent, that the act of 

nsolvency alleged to have been committed by the debtor was 

(12) That the suit or an application is barred by limitation.**" 

ended ira cW^? P*-'^*- "“it ^as 

ended in a decree in favour of the plaintifl?. In such cases however 
entfilP^T^ ^ i-evival of the cause of action and the plaintiff may be 

sTetitV°N:tel?3P^"°^ P^-^-^p'es discussel S 

To get the benefit of this section it is sufficient if the nlaintitf or 

Tr ' M tT ‘‘i' P o “ dig 

S, rt ? T, '“"f I' '• »«e<i»»ry to show lh.t the 

which hnd CO ■ . does not rci]»iro any order o( the Court 

nich had no jurisdicfcion recognizing the fact.’** 

or ^ t^efect of jurisdiction may be territorial,* 

oi in r^lcitioii to tliG siibject-mattor ^ 

slrT” 21V?S' 

Jodh Stngh V. Bhagioan Das, Heversed.) .i « l-au 4 M, 

Lah 13G (140) : ILR (1944) Lah 451 :217 lud Cas 65 (FB) 

Jai Kishen v. Peoples Bank, Northern India ‘ 

i«i wcf ^ «““> '=■« P“i «’ (DPI. Stoeli 

^aartcan ^ JSonidh Lai. (In this case prior suit was one for possession and U 
was decreed and the plaintiff also obtained possession in execution but was sub 
sequently dispossessed by the same defendant— In dendina that the enh 
suit was not barred by limitation the Patna High Coul-fh! iSat the n^ 

v-rr j; ,fr." 

si iih?. 1” “ “■> ■» 

V. Kamrup Co operative 

14. (-43) 30 AIR 1943 Mad 457 (458);213I. C. 27, Vaithainga v. Narayanaswami. 

Section 14 Note 23 

NaUsa%a]^r!'^^ ^anchapakesa Iyer v. 

^ 217 ^ ^ ^ = 3 L R 

uLl A 7 t Vx- ■ ^ ^ Dada Naik v. Ramchandra 

P71 1 '■’replace in which the land in suit was siutate.) 

(71) 15 buth W R 69 (69) (DB). Banee Madkub Lahoree v. Bipro Dass Dey. 

2. ( 78^79) 3 Bom 223 (226, 227) (DB), Pulali Mehati y. Tulja. (Non-production 

to C '' Collector under Section 6, Pensions Act, which gave jurisdiction 
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jurisdiction may arise after the institution of the 
SarT S '“Stance, where by a later ruling of a competent 

m the regular side for presentation to the Small Cause Court the 
plaintiff IS entitled to the benefit of this section 

The expression “defect of jurisdiction” means a defect of juris 
d ction peculiar to the Court in which the proceedings were tikeu 

of a^ anZr'v Presentation and prosecution’ 

of an appeal which does not lie at all to any Court.' A defect of 

J'lTbo'ralh, • V"„"f '“'“'i 

I _eted liberal^ , Tn a case wlicrc an exec ution application for sale of 

r, “^“‘rbrnf'irdjsSo" 

summary pro.ieedings.) ^ idefinitc wa.s incnpaWe nf l,oing dealt witl- in 

!’nifT®Vp“ J/<.i V. Shankar Das. (Do.) 

j«d ?r,rh‘?- V. 7«ua, 

-or ■” 

( 70) 12 Suth W' R 45 (40) : 3 Beng L H \ G 233 Inm if , o 

Sm-oS "31 C® 1 r l1 1 '!r‘’ ) ‘ ° 

400 (DB), LaUlesIncarsln'ghy "am«W ^ir 

of Higli Court -Beave invalid as tonfno otthf.' ‘ Kagistrar 

by Ciauae 12, Letter., Patent (Cal uttaf )1 "‘"''"'‘ity as required 

ujZl^Z^niy^l CwSlnf 

there IS initial want of jurisdiction.)] (-) la only aiailable wliere 

Indil Tltln r. 'ekhu nLf K ' 758 (DB), Peo/des iJank of Northern 

-—Subsequent rulintr de *I innL' th-it t ) award in Sub- Judge’s Court 

id. Section 14°a,,phol) " -S'-'^'-leby District Judge 

Sinjam HMi. ("iWt dl<!S.hiL1^",r!dl- \gr-rTe^n‘* -^14 (DB), IVn-fta/i v. Hajah 

alienation hy insolvent tenant _! I^uter'^^- nf 

( 96) 19 Mad 90 (93 9-1 /nR\ q jj , 

Madras rresideueySmalfiaS;^ (Suit in 

of Hegistrirr obtanied uuder Itulc. for BIine“lu‘it't'‘<l f-nsdirtion - r.eavr 

7,1.';;:; ir,“T ir' " 

d-ing » p;ir„,. 

“sSirlri ' “» ""i <=” 210. .Y», ,. 


OalSiligar Koeri v. Chaii^i 
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Section 14 
Notes 23-24 


I)ropertie8, not included in the mortgage, ^vas dismissed on the ground 

that no decree under o. 34 R. 6 of the Civil Procedure Code had been 

obtained, the Patna High Court^ held that as the executing Court 

would be acting without jurisdiction if execution were ordered in the 

absence of such a decree, the dismissal was on account of defect of 
jurisdiction. 

« 

Where a Court has no power to make an order, it docs not mean 
that it has no jurisdiction in the matter,® 

24. Other cause of a like nature.** — In construing these 

\\oid8, it has been observed in some cases^ that, if there was an inability 

in the Court to entertain the former suit, produced by any cause not 

connected in any way with want of good faith or due diligence in 

the plaintiff, that cause is of a like nature to defect of jurisdiction. 

Adopting this view, the following were held not to be causes of a like 
nature : 

(1) A wrong party suing.^ 

( 2 ) Plaintiff s inability to produce a registered certificate of sale 

with the suit.® 


7. (’20J 7 AIR 19-20 Pat 4G2 (4G2, 463) : 58 lud Cas 40 (DB). Karimullah Shah y. 
Muhammad Iiaza, 

8. (’GS) 9 Suth W R 402 (108, 412, 413) : Beng L R Supp Vol 985 (FB). Hurra 
Chunder Roy Chowdhury v. Sooradhonjie Debia. (Dismissal of au application 
for mesne profits on the ground that the decree does not grant it is not for want 
of jurisdiction Per Maepherson and Kexnp, JJ. — Loch, J., concurring; Peacock, 
G. J., dissenting.) 

(’76) 25 Suth W R 540 (541) (DB), Perhlad Sein v. Qutiness hall Teicary, 

[See however (’25) 12 AIR 19 >5 Cal 1258 (1260) : 89 Ind Gas 744 (DB), Kayem 
Bistvas V, Bahadur Khan. (The word ‘jurisdiction* may be used in the sense 
of power to make an order.)] 

Section 14 — Note 24 

1. (’49) 86 AIR 1949 Cal 24 {•^b),SaroJendra Kumar Burnachandra. (Attorney’s 
application in Chambers under Chap. 39, R. 48, Calcutta High Court Original 
Side Rules, for order for payment of taxed costs — Parties referred to suit as 
Court unable to make order for payment due to defect of jurisdiction — Defect 
not brought about by plaintiff or any absence of diligence or want of good faith 
— Principle of S. 14 applies — Time taken for presenting application can be ex- 
cluded for subsequent suit.) 

(’46) 33 AIR 1946 Sind 14 (17) ; I L R (1915) Kar 293 : 223 Ind Cas 291 (DB), 
Rochaldos v. Uttamcha^xd. (Failure of the suit for want of registration of the 
plaintiff firm under S. 69, Paitnership Act, held, was a cause akin to defect of 
juri.sdiction ) 

(’431 SO AIR 1943 All 162 (170); ILR (1943) All 467 ; 207 Ind Cas 671 (DB), Firm 
Beharilal v. Punjab Sugar Mills. (One of arbitrators withdrawing — Other 
arbitrators not proceeding with arbitration — Inability in remaining arbitrators 
held due to cause of a like nature to defect of jurisdiction within meaning of S. 14.] 
tl900J 22 All 248 (257, 258) : 1900 All W N 64 (FB), Mathura Singh v. Bhawani 
Singh. (Strachey, C. J.) 

(’12) 14 Ind Cas 437 (438) : 6 Low Bur Rul 43 (DB). Po Nyun v. Mathu Karap- 
pan Chetty. 

(*75) 7 N W P H 0 R 284 (287) (DB). Bahai Singh v. Mt. Oauri. 

(’72) 17 Suth \V R 266 (267, 269) (DB), Ijuchmun Pershad v. Nimhoo Pershad. 

2. (’81) 7 Cal 367 (368, 369) (DB). Rajendro Kishore Singh v, Bulaky Mahtoju 
(Manager of plaintiff suing instead of plaintiff himself.) 

3 . (’86) 10 Bom 604 (609) (DB), Bai Jamna y. Bai Ichha. 
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(3) Non-suit of plaintiff for neglect to state the boundaries of 
property.* 

(4) Neglect or laches of plaintiff in stating or prosecuting his case.* 

(5) Want of notice required by S. 80 of the Civil Procedure Code.® 

( 6 ) Dismissal of prior suit for default." 

(7) Dismissal of an application for want of a necessary affidavit.® 
(s) Prior application for execution not being presented by tlje 

decree-holder or by a vakil duly authorized on his behalf.* 
But, a liberal construction of these words has been also favoured** 
and it has been observed that a cause of a like nature need not be 
always one, which the plaintiff could have avoided, because it is 
equally in the plaintiff’s own power to avoid suing in a Court without 
jurisdiction.** In other words, given good faith and duo diligence, a 
cause IS not prevented from being of a tike nature to defect of juris- 
diction merely hocauso it was in the plaintiff’s own jiower to avoid, or 
the dismissal resulted from his own act or from a bona fide mistake 
of law or procedure.*** The test, accordingly, appears to be whether, 
hke juri.sdiction, the cause in question led to the inability of the 
Court to entertain the suit, good faith and diligence being granted 
Accordingly, it has been held by the Patna High Court in a recent 
tuli Bench case that in a suit under o. 21 k. G 3 , Civil P. C., the 
plaintiff is entitled, under this section, to the deduction of time spent 
in prosecuting with due d iligence an abortive civil revision tiled under 

4 (*G0) G Suth W R 18q {18.t. 18G) : Beng B R Sup Vol r..53 (FB), Chuuder Madhnb 
Chukerhutty v. ]iam Coovia, Choudhry. (Loch .lud I’uudit. JJ,, disbeutiug) 

5. J8) 1898 Puu Re -No. 34, Raja of Faridhde v. Sardar Gurdayal S-.nyh. 

^ ^ ^la'^ghammal v. V. Fernaiule- 
of notice due to iilainliiTB la.hes and disregard of law _ Obiter.) 

y^Kisan. ^ Chinta,na,i 

I! 1 ordMV'J^-' 

iiiarnaix. is iiot defo.t of jurisdiction. ) 

(19001 20 AH Overruled.) 

•“ 

' fi *• ^^thukaruppan 

all thrpartnLr ,^**'"8 ^ promisaory note e.xocutod in favour of 

wf^r« nlf^ tners Without an endorsement in his favour by the other partners who 

•na kgJipS “■ •” -k"- 
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a bona fide mistake of law or procedure against the order passed under 

O. 22 R. 68. Civil P. c. 

In the following instances, the causes were held to be of a like 
nature to defect of jurisdiction : 

(1) The piesent plaintiff having claimed the relief in the prior 

suit in a wrong capacity. 

(2) Prior proceedings being barred by the existence of an 

unvaeated previous order on the matter.^^ 

(3) When the plaintiffs had applied to continue a suit begun 

by another but their application was dismissed on the 
ground that it was one which the Court was not com- 
petent to entertain, they instituted an independent suit 
by themselves. 

(4) Failure to obtain sanction necessary to try a suit relating 

partly to in*operty outside jurisdiction.^® 

( 6 ) Decree in a suit being vacated on the ground of non-service 
of summons. 

( 6 ) Want of power-of-attorney in favour of a mother who sued 

on behalf of her sons.^® 

(7) Where jurisdiction of the Court to entertain the suit depends 

on leave being granted by the Court, and the Court grants 
such leave but subsequently recalls it and rejects the 
plaint.’®® 

This divergence of view on the construction of the words ‘a cause 
of a like nature’ has led to divergent decisions in almost identical 
circumstances. Where in a suit for a mere declaration, the consequential 
relief of possession was not asked for, and the suit was dismissed under 
S. 42 of the Specific Eolief Act, the Madras High Court’® has held that 
the Court being deprived of its discretion of granting a declaratory 
decree in such a case, the cause was in the nature of a defect of 
jurisdiction. The same Court has also held that the inability of a 

13 (*16) 8 AIR 1916 P C f>6 (101, 102) : 43 Cal 660 : 33 Ind Cas 462 (PC), Sm. 
Nrityamoni Dassiv, Lahhcin Chaiidra Sen. (Defendants claiming a relief without 
getting themselves transferred as plaintiff and claim being therefore disallowed.) 

14. (*28) 15 AIR 1928 All 10 (11) : 108 Ind Cas 134 (DB), Kanhaiya Lai v. Suraj 

Karan, 

15. (’19) 6 AIR 1919 Mad 572 {573) ; 52 Ind Cas 465 (DB), Aninachallam J^illaz 
v. Vellaya Pillai, 

16. (’74) 6 N W P H C R 225 (230, 231) (DB), Sieivart Skinner v. William Orde. 

17. (’72) 17 Snth W R 518 (518, 520) (DB), Nobo Coomar Chtickerhuity v. 
Koylashchunder Baroore. 

[See however (’73) 1873 Pun Be No. 17, Lallu Mull v. Shahzada Mahomed.'] 

18 (*75) 1875 Pun Re No. 69, Sii'dar Bakshish Singh v. Futteh^Singh. (Court’s 
inability to try the suit on merits in the absence of power of attorney is a cause 
of a like nature.) 

18a. (’39) 26 AIR 1939 Pat 86 (88) : 182 Ind Cas 632 (DB), Kaluram v. Janistha 
LaL (Master on the Original Side of the Calcutta High Court granting leave and 
subsequently recalling it.) 

19. (’26) 13 AIR 1926 Mad 1081 (1081, 1082) : 98 Ind Cas 14, Venkainma v. 

P. Parth<if^arathy <t Brothers, 
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Court to decide on the lawfulness of the plaintiff’s claim, owing to 
his wrongly framing his action, involves a cause of a like nature.**^ 
The Patna High Court^^ similarly, held that where a decree-holder 
joined in his execution petition a relief, which was not in conformity 
with the decree, the case was analogous to misjoinder of causes of 
action and the cause in question was in the nature of a defect of 
jurisdiction. The Rangoon High Court has, on the other liand, held 
that the mistake of a pai'ty with regard to the relief ho seeks arises 
out of the incompetence of his advisers and that, as such, it is not a 
cause of a like nature.^^ Again, where a person proceeded by way of 
a suit instead of making an application for his remedy, the Bombay 
High Coiirt’^-^ held that such an error of law was a cause of a like 
nature. But the Madras High Court^‘ has held that the failure of the 
plaintiff in the prosecution of his claim by a suit cannot bo attributed 
to anything connected with the jurisdiction of the Court. In a Nagpur 
ease, an application under S. 141, Civil Procedure Code, was made 
instead of a suit being instituted for money wrongly paid. It was 
held that^ the time of the proceeding of the application ought to be 
excluded. In a recent case,"*'^ where an aiipcal was filed (in a case 
under S. 47, Civil Procedure Code) as being the proper remedy under 
the decisions then prevailing, but it was subsequently held that a suit 
under O. 21 R. G3 was the proper remedy, and thereupon a suit was 
filed, it was held by the Madras High Court that the failure of the 
appeal was due to a “cause of a like nature.’’ 

Defect of jurisdiction or a cause of a like nature must bo such 
that it has prevented the Court from entertainimi the suit. It has no 

application whore the suit is entertained and decided, even if it be on 
grounds, such as the following : 

(1) Res judicata.^® 

(2) Limitation.^® 

20 . (’23) 10 AIR 1923 Mud 3l7 (348, 349) : 73 JikI Cas 139 (DB), Knnhi Kuttiali 
T. KuyiJiainynad. 

1924 Pat 471 (473) : 3 i‘at 42 : 75 Iiid Cas 312 iDH). Kiahore 
Mai V. J atjdisJi Karai)i Sinijli. 

22 . (’34) 21 AIR 1934 R.aug 108 (1.58) : 152 Iiid Cas 41.5, Maun,! I’u v. U Paitiq 

23 . ( 20) 7 AIR 1920 Bom 208 (209) : 44 Bom 97 : 5.5 lud Cas 907 (DB), OaiLpat 
Rao V. Anand Rao. {Suit for refuud of e.xoess amouut recovered by defendant in 
prior execution against plaintiff dismissed as not being maintainable. Asub.sequent 
execution jietitiou filed on the execution sido.) 

[See (’20) 7 AIR 1920 Bom 3.51 (3.52) : 57 Ind Gas 551 (DB), Ibrahim Harun 
Jajfer v Jui.af Hussain Jaffer. (I'rior sn.f to set aside ex parte decree not 
lying— Subsequent application under O. 9 K. 13 . Obiter.)] 

2 A ('22) 9 AIR 1922 Mad 417 (418, 420) : 70 Ind Cas 743 (DB), Ganapathy 
Mudali'ir v. fCri^hnaviachari. 

pIk /'.qo* I^akshman v. Dishram. 

ThevaAmma^^^ Nambudri v. 

25 . (’21) 8 AIR 1921 Put 225 (220) : 03 Ind Cas 593 : 0 Pat L Jour 593 (DB). 

^akherji v Tara Chand Marwari. 

^abinChunder Kurr v. Rojomoye Dossee 
Unougn the Buit would have been within time if certain payments made had 
been alleged m the plaint.) 


Section 14 
Note 24 
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^ction 14j (3) That the award in question was void and not binding,®^ 

Notes 24-25 See also Note 26. ^ 

25. “Unable to entertain/' _ The Act of 1859 used the words 
unable to decide upon it.” The Act of 1871_ used the words “unable 
to try it. In India PuhlisherSt Ltd. v. Aldridge^ a case of misjoinder 
of parties arising before the Act of 1908, i.e., before explanation ill was 
added to the section, Maclean, C. J., oVserved as follows : 

“There is a marked difference between the language of the Act of 1859 and 
that of the existing Limitation Act. In the present Act the words are 'unable to 
entertain;’ in the previous Act the words are ‘unable to decide upon it.' A Court 
may be able to entertain a suit in its inception, tut be unable to decide it on the 
merits, owing to some defect, not in jurisdiction, but in procedure. There must 
have been some reason for this change of language, and a possible reason is that 
the Legislature intended to limit the benefit of the section to cases, where the 
Court had no power to embark upon the case at aZh” 

The section would seem to apply not only where the Court in 
which the prior proceedings were pending rightly thought it had no 
jurisdiction in the matter, but also where it thought so erroneously.^ 
There was a decree against several defendants in the trial Court fixing 
each defendant with distinct and several liability. The decree against 
R, one of the defendants, was ex parte. The other defendants appealed 
against the decree making R a respondent. No notice of appeal was, 
however, served on R and the appeal was dismissed. R filed an appli- 
cation to the trial Court to have the ex parte dexsree against him set 

(’99) 26 Cal 414 (416, 417, 422) : 3 Cal W N 233 (235) (FBj. Bishamhhar Haidar 
T. Bonomali Haidar. 

27. (’33) 20 AIR 1933 Nag 130 (133) : 144 Jnd Cas 948 : 29 Nag L R 272, Maha- 
raj Sai v. Keaar Nath. (Cancellation of the award is not a cause of a like nature. ) 

Section 14 — Note 25 

1. (’08) 35 Cal 728 (733) : 12 Cal W N 473 (DB). ("Entertain -Receive and take 
into consideration” — From W'ebster’s International Dictionary.) 

2. (’43) 30 AIR 1943 Cal 460 (464): 209 Ind Cas 71 (DB), Ahhou Kanta v. Gopinath. 
(’41) 28 AIR 1941 Cal 493 (495) : 196 Ind Cas 534, Me.hraj v. Chandrakamal. 

(Execution petitions filed in competent Court — Last petition dismissed by 
Court on erroneous groand that it had no jurisdiction — Petitions could be 
availed of to save limitation under S. 14.) 

( 35) 22 AIR 1935 Oudh 501 (503) : 153 Ind Cas 267 (DB), Oappoo Singh v. 
Harcharan. 

(’32) 19 AIR 1932 All 340 (342) : 54 All 423 : 140 Ind Cas 178, Baghunandan 
Chauhe v. Bhuual Tewari. 

(■37) 24 AIR 1937 Nag 69 (69, 70): 170 Ind Cas 115 : ILR (1937) Nag 311, Hotilal 
Madanlal v. Musa Muhammad, 

(’25) 12 AIR 19^5 Oudh 493 (494) : 89 Ind Cas 443, Baghubar Dayal Singh v. 
Kanhaya Bur. 

(*73) 20 Suth W R 433 (437) (DB), Bibee Khodajamnissa v. R. F, Stevens. 

[See (’16) 3 AIR 1916 Lab 202 (203) : 33 Ind Cas 803, A-am AH v. Akhtar.] 

[But see (’18) 5 AIR 1918 Mad 94 (95, 96) : 43 Ind Gas 6 (DB). Abdulla Foya 
V. Kallumpurath Kavaran. (Execution application for compensation under 
Bs. 5 and 6. Malabar Compensation for Tenants' Improvements Act, 1900. First 
Court dismissed execution petition for want of proof of allegations. Sub-Court in 
appeal also added that plaintiff’s remedy was not in execution but was by suit. 

No appeal from latter. In the subsequent suit for same relief held that 8. 14 did 
not apply to exclude the time of the pendency of execution proceedings as on a 
•orrect view of the law, the remedy was on the execution side,)] 
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aside but the Court dismissed the application on the ground that the 
application should have been made to the appellate Court. Subsequently, 
B applied to the appellate Court to have the appeal re-opened on the 
ground that he had no notice of the appeal, and his application was 
dismissed as barred by limitation. The High Court^® reversed the 
decisions of the Courts below and held that in the particular case, 
the Court of the first instance was wrong in holding that it had no 
jurisdiction to entertain an application to have the ex p irte decree 
set aside and that the lower appellate Court was also wrong in not 
applying S. 14 to the application made by R to ro-hear the appeal. 
The High Court hold that R was right in having applied to the trial 
Court to have the ex parte decree set aside and that the lower appellate 
Court ought to have excluded the time occupied in the prior proceedings 
in computing the period of limitation for the application by R to have 
the appeal re-opened. Similarly, where a prior execution application 
was presented in the proper Court but the Judge presiding over the 
Court sat for some time in a Court at another place and taking up 
the application in the latter Court, ordered exeoution to proceed, and 
on appeal, the order was sot aside for want of juristliction in the Judge 
at tl)e latter place, the time taken in these proceedings was excluded.'* 

The section is also applicable where the prior proceeding was 
pending in a wrong Court on account of a mistake on the part of the 
Court and not of any fault of the party. ^ 


A held a decree against B with a charge on his property, c, who 

also obtained a decree against B, brought the property to sale. In 

more applications than one, A applied for and obtained amounts from 

out of the Silo proceeds towards the discharge of his decree-debt. 

Subsequently, the sale being set aside A was ordered to refund the 

amounts he had obtained. A, after mak ng the refund filed an 

application to execute his decree. The Punjab Chief Court^ held that 

the Court was ultimatehj “unable to grant'’ the remedy as the auction 

sale was set aside and excluded the period of the prior application 

under s. 14. It is submitted that this view of the inability of the Court 

18 wrong as it did not originate in any defect of jurisdiction or a cause 
of a like nature. 


Where tlio prior suit was deoreed in fcho iirsfc Court but was 
dismissed in appeal on the grounds mentioned in the section, it is not 
as If the period of the appellate proc eedings alone is to be excluded. 

Cas 178, Haghunandan 
huical I eitart. (Ihe two applications by H were for the same relief.) 

(’^3) air 1923 Bom 218 (DB), Pandey v. 

^il!.rclirL‘\TA T ^ingh y. 

Subordinate f ■“* POQtiing before him to an Additional 

who was found subsequently to have no jurisdiction } 


Section 14 
Note 25 
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Section 14 
Notes 25-26 


The period from fche institution of the suit is to be deducted provided 
it was spent in good faith,® 

The section only says that the Court was unable to entertain the 
X>rior proceeding. It does not mean that the prior proceeding ought to 
Iiave been di ^missed by the Court. The section applies even where 
the plaint or an application in the prior proceeding is returned for 
presentation to the proper Court.^ It has been held to apply even 
where the prior proceeding has not terminated at the date of the 
second suit, but is pending before the Court not having jurisdiction. 
A filed a suit against B in the Small Cause Court of X^umbakonam for 
rent within limitation. \Yhile it was pending trial, he filed another 
suit against the same defendant for rent for the same period in the 
Small Cause Court of Tiruvadi after the period of limitation had 
expired. The former Court fiuhsequenthj returned the plaint on the 
ground that it had no jurisdiction. In computing the period of 
limitation for tlie latter suit, the Madras High Court® held that the 
period between the date of the institution of the former suit and the 
date of the institution of the latter should be excluded notwithstanding 
the pendency of the former suit on the date of the institution of the 
latter. 

26. Misjoinder — Explanation III. — Before explanation m 
was enacted, there was a conflict of opinions among the High Courts 
on the question \Yhether misjoinder was a defect coming under the 
section.^ It had also been decided in some cases that nonjoinder was 
not a cause of a like nature to defect of jurisdiction.'® It was to set 


6. (’29) 16 AIR 1929 Rang 55 (57):6 Rang 691:117 Ind Cas 52 (DB), G. Bkandari 
V. 72. Nihalchand. (The technical point taken and decided against the plaintiff 
in the ajjpeal was not in issue in the first Court stage.) 

7. (’32) 19 AIR 1932 Alt 377 (378) ; 138 Ind Cas 103 (DB), Mi, Ram Pali v. 
Phool Singh, 

[See however (’71) 1871 Pun Re No. 64, Heera Lai v, Sheo Buhsh.'] 

See also Section 14 Note 12. 

8. (’72-73) 6 Mad H C R 45 (46, 50) (DB), Lee Morris v, Sapamhteetha Pillay. 

Section 14 — Note 26 
1. Misjoinder is not such a defect : 

(’ll) 9 Ind Cas 680 (681) ; 1911 Pun Be No. 8, Allan Khan v. Dost Muhammad. 
(’05) 29 Bom 219 (225, 226) : 7 Bom L B 90 (DB), Varajilal v. Someshwar, 

(’08) 35 Cal 728 (735, 736) (DB), India Publishers Ltd v Aldridge, 

(*96) 17 JIad 299 (302) (DB), Thirtha Sami v. Seshagiin Pai. (Misjoinder of 
parties and causes of action.) 

(’78-80) 2 All 622 (625), Ram Snhhag Das v. Gobind Prasad. (Overruled in 22 
All 248.) 

Misjoinder is a catise of a like nature : 

(1900) 22 All 248 (258, 259, 260, 261) : 1900 All W N 64 (FB), Mathura Singh v. 

Bhaivani Singh, (Overruling 2 All 622.) 

(’84) 10 Cal 86 (88) : 13 Cal L K 218 (DB), Deo Prosad v. Pertab Kairee, 

(’01)24 jNIad 361 (363) (DB), Venktaratnam Naidu v. Ramaraju. 

(’99) 22 I^tad 494 (500, 501, 506) (DB), -Issaii v. Pathumma, 

(’96) 23 Cal 821 (825, 826) (DB), Mullick lie tail IJ ossein v. Sheo Prasad. 

(’97) 20 Mad 48 (50, 51) (FB), Veyxkiti Nayak v Murugappa Cheity, (Misjoinder 

of causes of action without leave under O. 2 R. 4, C. P. C.) 

la. (’90) 12 All 207 (208, 209): 1890 All W N 76 (DB), Jema v. Ahmad Ali Khan. 
(Non- joinder of a plaintif f not a cause of a like nature.) 
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afe rest this conflict that explanation in was added to the section,^ Section 14 
under which, misjoinder of parties or causes of action is deemed to be Notes 26-27 
a cause of a like nature to defect of jurisdiction.® 

Explanation ill speaks only of misjoinder. Is nonjoinder covered 
by the principle of the section In a case of nonjoinder of a person 
as plaintiff, the Madras High Court decided that it is a cause of a like 
nature to defect of jurisdiction.® There was, however, no discussion of 
the distinction between nonjoinder and misjoinder. In a Sind case,*' 
also of nonjoinder of a plaintiff, it was observed that misjoinder and 
nonjoinder are only variations of the same defect, viz., the omission 
to have the proper parties or causes of action included in a suit or 
application. 

27. Explanation I. — When a plaint is ordered to l)e returned 
for presentation to the proper Court, the proceedings cannot be said 
to be ended'* until the plaint is made ready for return. Hence, the 
period between the date of the order and the date on which the i)laint - 
is made ready for return as per O. 7, n. 10 of the Civil Procedure ' 

Code is to be deducted.^ That is, if after an order of the plaint 

(’6G) 6 Buth \V K *281 (281) (J)B), 2:^ ilamdhid) Sumiokar v. Kristo Doss Siirnokar. 

(Non-jo”^dcr of defendant.) 

2. (*34) 21 AIR 1934 All 088 (G92):57 All 145:150 Iiid Gas 135 (FB), Sadaijatan 
Pande V. llamchandra Qopal. 

( 12) 14 Ind Caa 437 (437):6 Low Bur Kul 43 (DB), Po Nyu)i v. M uthukarappa)i. 

3. (’15) 2 AIR 1915 Lali 474 (475) : 27 lud Cas 927, Ahmad v, Sultan, 

(’24) 11 AIR 1924 Pat 471 (473) : 3 Pat 42 : 75 Ind Cas 312 (DB). Kishori ^fal v. 

Jagdish Narain Singh. 

4 . (’16) 3 AIR 1916 Lah 234 (236) : 32 Ind Cas 497 : 1916 Pun Re No. 41 (DH), 

Kalu V Mchru Mai. (Question raised but not considered.) 

5. t*23) 10 AIR 1923 Mad 347 (348, 349);73 Ind Cas 139 (DB), K unhikuttiali v, 

Kunhammad, (Non-joinder of co-trustees in a suit to remove manager of a 
mosque and for appointment of a rc<;eiver for tbe mosque properties.) 

[Sec also ( 90) 13 Mad 451 (452, 453) (DB), Narasimma v, Muttayyan, (Some of 
the mortgagees suing for their sliarc of the mortgage money —Suit dismissed as 
not maintainable— All the mortgagees then suing — //eid, S. 14 applied— This 
case was before Act of 1908.)] 

6 . 1’21) 8 AIR 1921 Sind 13 (14. 15) : 62 Ind Cas 507 : 15 Sind L R 11 (DB), 

Ibrahim v. Firjn of Gulam Hussain, (Non-joinder of idaintiff.) 

Section 14— Note 27 

1. ( 51) 38 AIR 1951 Hyd 57 (Pr 7) (DB), Muslim Bank v. Hasan Shiram, 

(Where a plaint is returned the endorsement of the dates of presentation and 

return are imj>erative under the law. This endorsement is a part of the Court’s 

duty; therefore, until tlie endorsement is made the proceedings cannot be said 
to have come to an end.) 

(’48) 35 AIR 1948 Mad 26 (30) : ILR (1947) Mad 694 (DB), Subbii Naidii v. 

Varadarajulu Haidu, 

'^^2, Gurdit Singh v. Mota Singh. 

I 20 AIR 1933 Cal 914 (915, 916, 917, 918) : 60 Cal 1122:149 Ind Cas 70 ^DB), 

Heeretidrabhooshan hahari v. Berhampur Oil Mills Ltd. (Authorities of all 
Uourts reviewed.) 

(G11):144 Ind Cas 5 (DB), Muhammad Din v. Gitr- 
,, oing, (Party should not suffer by laches of Court.) 

' „ Mad 178 (178, 179) : 92 Ind Cas 373, Sitina Karunpan v. 

Muthuiah Chettiar. 

3. Li 1X1.33. 
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Section 14 
Note 27 


is made by the Court, the plaint is actually returned to the party by 
i the Court sometime afterwards, the period of delay so caused must 
. also be deducted.^ The exclusion is allowable however subject to this 
^overriding qualification that during that period the plaintiff must be 
prosecuting his suit or proceeding with due diligence.^* But no period 
after the actual return can be deducted. Thus, the time taken after 
return of the plaint, for getting back the promissory note sued on, 
cannot be excluded : the absence of an endorsement of return is only 
an irregularity and cannot extend the period of exclusion where the 
plaint has been actually returned.^ 

The Court, which returns the plaint, has no power to fix a period 
within which it should be presented to the proper Court and no such 

{_See ( 13) 20 Ind Cas 183 (183, 184) (DB) (Cal), Mohendra Prasad Singh v. 
Nanda Prosad Shigh, (Where the order of return was promulgated on a day 
subsequent to its signing, held limitation would not run till the date of 
promulgation.)] 

iSee also (’38) 25 AIR 1938 Pat 203 (203, 204) : 175 Ind Cas 89, Iswar Dayal v. 
Badri Lai, (Plaint ordered to be returned — Costs awarded to defendant — Plaint 
required for preparing decree — Proceedings terminate only when the decree is 
prepared and signed.)] 

[But see (’75) 24 Suth W R 26 (27, 28) (DB), Abhaya Churn Chuckerhuty v. 
Gour Mohun Dull. (This was based on the then Code of Civil Procedure.)] 

2. (’49) 53 Cal W N (1 DR) 75 (76) (DB), Md. Chand Mia v. Md‘ Ali Mia. (A suit 
for setting aside a revenue sale was filed on 6-10*1939 i.e. 25 days before the 
expiry of limitation. The plaint was however ordered to be returned on 11 8-1941 
for want of pecuniary jurisdiction. An appeal against the order was dismissed on 
•19-11-1941 and a revision filed against the order was dismissed on 3-3-1942 and 
-•the plaint was actually returned to the plaintiff on 20-3-1942, The plaintiff on 
I the same date presented the plaint to the proper Court with a proper valuation: 
Held that the plaintiff having prosecuted the suit and other proceedings in due 
diligence was entitled to exemption of that period under S. 14.) 

(’39) 26 AIR 1939 Ali 590 (591) : ILR (1939) All 709 : 184 Ind Cas 860, Jafar 
Vddin v. Debi Prasad. 

(’22) 9 AIR 1922 Bom 160 (160) : 64 Ind Cas 160 : 46 Bom 211 (DB), Nagindas 
Kapurchand v. Maganlal Panachand. 

(’21) 8 AIR 1921 Bom 379 (379) : 45 Bom 443:50 Ind Cas 743 (DB), Basavanappa 
v. Krishnadass. 

(’17) 4 AIR 1917 Cal 794 (795) : 35 Ind Cas 595 (DB), Ganga Charan v. Akhil 
Chandra. 

(’97) 7 Mad L Jour 261 (262) (DB), Bapu Ammal v. Govhida Padayachi. 

. (87) 1887 All W N 302 (303), Bisheshar Singh v. Ram Daiir Singh. 

iSee (’48) 35 AIR 1948 Mad 26 (30, 31):IL.R (1947) Mad 694 (DB), Naidu v. 

(The plaintiff is not entitled to any deduction of time after 
an endorsement required under O. 7, R. 10 (2) except where he can show that 
the Court delayed the return of the plaints in spite of his endeavours to take it 
back. Observations in some decisions to the effect that the period to be excluded 
under S. 14 extends up to the date of actual return of the plaint can only be 
regarded as loosely worded.)] 

2a. (’47) 34 AIR 1947 Bom 140 (141, 142) : 231 lud Cas 282 (DB), Babanna v. 

) Charmappa. (The omission of the pleader for the plaintiff to make an application, 

I after the pronouncement of the Court, to have the bill of costs dealt with expedi- 
I tiously and to rely on the normal machinery of the Court is not acting without 
due diligence.) 

(’44) 31 AIR 1944 Bom 37 (38) : 215 Ind Cas 12 (DB), Harkubai v. Sankarbhai. 

3 . (’37) 24 AIR 1937 Lah 464 (465) : 173 Ind Cas 740, Bhuja Mat Gamda Mai v, 
Mukta Par sad. 
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period can be deducted.* See also Authors’ Commentary on the Civil 
Procedure Code, 3rd Edition, o. 7 R. 10 Note 9. 

Where the order returning the plaint undergoes first and Second 
appeals, the proceedings started by the presentation of the plaint do 
not come to an end till final orders are passed in appeal and in case 
of a remand by any appellate Court, till the proceedings after remand 
are also concluded.® (See also Note il.) 

See also the case noted below.® 

28. Time for obtaining copy of the order in prior pro- 
ceedings — Explanation I. — The party is not entitled, under this 
section, to exclude the time required to obtain a copy of the order 
which ended the prior proceedings when the subsequent suit can be 
instituted without such copy.^ But when a plaintiff has applied for a 
copy of the judgment and decree in order to enable him to prefer an 
appeal therefrom, he may be deemed to have been prosecuting the 
proceeding, at least during the period occupied in the preparation of 
the copies.^ This will only be giving effect to the intention of the 
Legislature upon a reasonable construction of the section, though the 

period may not strictly fall within the term “in a Court of appeal.” 
See also Article 1G3 Note 11 . 


29. Exclusion of a portion of the time. — The section says 
that the time during which the party was prosecuting with due 
diligence shall bo e.xcluded. It would, therefore, seem to follow that, in 
any particular case, though the whole period of the pendency of the 
prior proceedings may not bo excluded, such portion of it during which 

4^(’19) 6 AIR 1919 Cal i ^5) ; 53 Ind Gas 955 (DB), RarngoiM Mandal v. Kumar 
Kamala Jlanjan lioy. 

nsi F- Charan v. Ahhil Chandra 

70 ■S'l'-at Chandra Dey. 

vlnlatulfah ^ ^^^ngiah Gauri Nangiah y. Pidatala 

5. ('89) 12 Mad -134 (438, 439) (DB), Sankaran v. Parvathi. (Munsif returns plaint 

On fn f Caurt-District Judge on appeal reverses the order _ 

decide l e>^quire into valuation and 

eciae District Judge on enquiry confirms Munsif’s order.) 

I vnere the plaintifl took out a summons under Chap. 38 R. 48 Oricinal Side 

prosecutio? of tL „ P his petition, time taken for 

1944 and L 22 ^ 4 8- begins from 15th August 

(DB) sLTr^ a T 257 : ILR (1943) 2 Cal 227 

ILUJJ, tifiree Chand v. Sohanlal, Ref.) 

1 ATT.,., Section 14-Note 28 

Pal. (Order feturnL^l,ltmt.? ' Chand 

iLmI. ^Time rMuUiLT^’ Vandal v. Sonatum 

deductible as i^rt of time t f aPPeal was held to be 

pare 01 time taken in due prosecution.) 


Section 14 
Notes 27-29 
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Section 14 he acted with due diligence and in good faith may be deducted.^ The 
Notes 29-30 plaintiff who had purchased the assets of an insolvent firm filed a suit 

for Rs. 500 in a Mnnsif’s Courts in the bona fide belief that that was 
the amount due to him. After some time, he learnt that the amount 
due to the insolvent firm from the defendant was something less 
which would make the suit cognizable by a Court of Small Causes, He 
asked for the return of the plaint for amendment and instead of 
presenting it in the Court of Small Causes, he again re-presented it do 
the same Court. As the plaintiff ought to have known that the same 
Court had no jurisdiction to entertain the amended suit, the plaintiff 
was held to be guilty of want of due diligence and the time after 
he came to know that he was entitled to a smaller amount was not 
excluded.^ 

It also follows that want of good faith or due diligence during a 
portion of the period will not deprive the party of the whole period.* 

A was prosecuting in good faith and with due diligence the 
execution of a decree obtained by him, by filing successive applications 
for execution, until it was finally discovered that his remedy was by 
suit and not by execution. A, thereupon, filed a suit and claimed to 
exclude the whole period from the date of the decree to the date of the 
discovery of the error. It was contended that, if anything, the periods 
only, during which the execution applications were actually pending, 
should be excluded and not the intervals between the dismissal of one 
, execution application and the filing of another. It was held by the 

High Court of Madras that even those intervals should be excluded on 
the ground that the suit must be deemed to be a Us pending until 
realization.^ 

30. Failure to plead the exemption under this section — 

The non-mention of a claim to exclusion of time under this section is 
not fatal to the suit.^ 


Section 14 — Note 29 

1. (’15) 2 AIR 1915 Lah 459(400) : 2S Ind Gas 347, Hadha Kishen v. Fi;*m of 
Jjodha Mai Bam Chand. 

(’ll) 11 Ind Gas 338 (339) (DB) (Mad), Kakamani Bayappa v. Kotta V cnkanna of 
Bhjahmxindry . 

(’72) 17 Suth W R 518 (519, 520) (DB), Naho Coomar'Chtickerbufy v. Koylash 
Chunder Baroore. 

[See (’28) 15 AIR 1928 Rang 21 (22, 23) : 5 Rang 600 : 105 Ind Gas 701 (DB), 
Nadesan Chettiar v. Sliankaran Chettiar. 

(*76) 1876 Pun Re No. 35, Jymal Singh v. Bhagwan Das.] 

2. (’15) 2 AIR 1915 Lab 459 (460) : 28 Ind Gas 347, Badha K^shen v. Firm of 


Lndha yiaUBam Chand. 

See also Note 11. « , nr j > 

3. (’34) 21 AIR 1934 Nag 145 (146) : 30 Nag L R 294 : 149 Ind Cas 956, Model 
Mills Nagpur, Ltd v. Hiralal-Bam Gopal. (It is no concern of Court how plain- 
tiff spends his time till expiry of ordinary period of limitation, excluding time 

allowed under Section 14.) ma 

4. (’37) 24 AIR 1937 Mad 357 (358, 359) : ILR (1937) Mad 161 : 170 Ind Cas 524 

(DB), Dugarajuhim Oaru v. Aryan Bank, Vizagapatam. 

Section 14 — Note 30 

1 . (’08) 7 Cal L Jour 560 (562) : 12 Cal W N 617 (DB), Raghu Nath Bhagat r. 
Syed Samad Shah. 
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IS.* (/) In computing the period of limitation prescribed Section 15 
Exclusion of time for any suit or application for the execu- 
during which proceed- tion of a decree, the institution or 
ings are suspended. execution of which has been stayed by 
injunction or order, the time of the continuance of the 
injunction or order, the day on which it was issued or made, 
and the day on which it was withdrawn, shall be excluded. 

( 2 ) In computing the period of limitation prescribed for 
any suit of which notice has been given in accordance with 
the requirements of any enactment for the time being in force, 
the period of such notice shall be excluded. 




3. 

4. 

5. 



1 . 

8 . 


9. 

10 . 

11 . 

12. 



Synopsis 


Legislative changes. 

Scope. 

“Prescribed.” 

“Suit.” See Notes to S. 2 cl. (10). 

“Application for the execution 
of a decree.” 

“Stayed by injunction or 
order.” 

Stay by agreement of parties. 

Insolvency, whether operates 
as a stay or injunction. 

Partial stay of execution. 

Order granting time to judg- 
ment-debtor to pay, if amounts 
to stay order. 

Institution of collateral suit or 
proceeding, if will operate as 
stay. 

Attachment, if amounts to an 
injunction or a stay order. 

Order allowing execution only 
on condition. 


14. Adjournment of case is not stay. 

15. Appeal does not operate as a 

stay. 

16. “The day on which it was 

issued or made, and the day 
on which it was withdrawn.” 

17. Duration of stay in case of an 

appeal . 

18. “Revival” of execution appli- 

cation and Section 15. 

19. Notice of “suit” — Sub-sec- 
tion (2). 

20 Notice required in case of only 
one or some only of the de- 
fendants. 

21. Adverse possession (Section 

23) and extension ot limitation 
under sub-section (2). 

22. Sub. section (2) “Enactment 

for the time being in force.” 

23. Section 15 sub-section (2) and 

Sections 6 and'8. See Note 41 
to 3. (i. 

24. Section 15 and res judicata. 


• Act of 1877 : S. 15. 


Exclusion of time 
during whxch com- 
mencement of suit 
is stayed by injunc- 
tion or order. 


In computing the peritxl of limitation presdibed for 
any suit, the institution of which has been stayed by 
injunction or order, the time of the continuance of the in- 
junction or order, the day on which it waaissuctd or made, 
and the day on which it w'as withdrawn, shall be-excluded. 


Act of 1871 : S. 16. 


Exclusicm of time 
during which com- 
mencement of suit is 
stayed by injunction. 


In computing the period of limitation prescribed for 
any suit, the commencement of which has been stayed by 
injunction, the time of the continuance of the injunction 
shall be excluded. 


Act of 1859. 

No corresponding provision. 
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Section 15 
Note 1 


Topic indicator 


Absolute stay contemplated by section. 
See Note 9. 

Application for delivery of possession by 
auction purchaser — Not application 
for execution. See Note 5. 

Application for final decree in mort- 
gage suit. See Notes 5 and 11. 

Attachment of decree — Whether 
operates as stay or injunction. See 
Note 12. 

Civil Procedure Code, S. 48 — Not con- 
trolled by this section. See Note 3. 

Disability to sue or apply from other 
circumstances. See Notes 6, 7 and 8. 

1. Legislative changes. 

(l) The corresponding s. 16 of the 
by injunction. 


Order for taxation of solicitor’s costs. 
See Note 6. 

Proceedings consigned to record room — 
No stay. See Note 10. 

Refusal of leave to proceed against 
insolvent — Whether amounts to in- 
junction or stay. See Note 8. 

Stay against one judgment-debtor is 
not stay against other judgment-deb- 
tors, See Note 9. 

Unnecessary notice to Secretary of 
State or public officer — No deduc- 
tion against private individual. See 
Note 20. 


Act of 1871 applied only to a stay 


( 2 ) Section 15 of the Act of 1877 introduced the words or “order” after 

the word injunction” and also the words “the day on which it 
was issued or made and the day on which it was withdrawn/' 

( 3 ) Neither of the above two sections applied to applications for 

execution of decrees^ this resulted in hardship in many cases 
under the Act of 1877 where the decree-holder could not execute 
his decree owing to an injunction or a stay order, but found 
himself barred by limitation when the bar was I'emoved. In 
order to meet this difficulty the Courts adopted various methods 
of relieving the parties of this hardship. In some cases^ where 


Section 15 — Note 1 

l« (’10) 7 Ind Gas 886 (888, 889) (DB) (Cal), Amulya Ratan v. Preo Nath. 

(’03) 26 Mad 780 (782) ; 13 Mad U Jour 412 (DB), Rungiak Gotindan d Co. v. 
Nanjappa Rao. 

(’88) 11 Mad 103 (105) (DB), Ra jaraihnam v. Skevalayammal. 

(’82) 8 Cal 248 (250) ; 10 Cal UR 143 : 6 Ind Jur 357 (DB), Lutful Hug v. 
Sumbhudin Pattuck. (Per Prinsep, J.) 

2. (’03) 26 All 156 (161) : 1903 All W N 221 (DB), Rudder Singh v. Dhanpal 
Singh. 

(’95) 17 All 425 (427) ; 1895 All W N 82. Lakhmi Chayid v. Ballam Das. 

(’83) 6 All 23 (24): 1883 All W N 181(DB), Basant Lai v. Batiil Bibi. (Article 178 
of Act of 1877 also applied.) 

(’77) 1 All 355 (358, 360) (FB), Paras Ram v. Gardner. 

(1900) 24 Bom 345 (349) ; 1 Bom L R 846 (DB), Narayan Govind Maiiik v. 
Sono Sadashv, 

(’92) 16 Bom 294 (302. 303) (DB), Chiyitaman Damodar Agashe v. Balshastri. 
(’80) 5 Bom 29 (35) (D3), Kalyan Bhai Dipchandv. Ghanashamlal Jadu Nathji. 
(Article 178 of Act of 1877 applied.) 

(’03) 30 Cal 407 (411) (DB), Ashrafuddin Ahmed v. Bepin Beham Mullick. 

(’95) 23 Cal 397 (402) (DB), Raghtinath Sahay Sitigh v. Lalji Singh. 

(’06) 33 Cal 689 (692) (DB), Ourudeo Narayan Sinha v. Aynrit Narayan Sinha. 
(A case where injunction affected only a portion of the property proceeded 
against in execution.) 

(*05) 28 Mad 50 (53) : 14 Mad L Joui- 401 (FB), Suppa PUddiar v. Avudi Ammal. 

(Previous application was wrongly dismissed.) 

(’98) 21 Mad 261 (263): 8 Mad L Jour 18 (DB), Sasivaryia Tevar v. Arulanandun. 
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a stay or an injunction had been obtained after an application 
had been filed, the subsequent application filed after the removal 
of the bar was regarded as one for revival of the prior proceeding 
which was regarded as suspended during the injunction or stay. 
In some cases^ the subsequent application was held not to fall 
within Art. 179 of the Act of 1877 (now Art. 182) but to fall under 
Art. 178 (now Art. 18l) of the Limitation Act, and the right to 
apply was taken to arise on the removal of the bar. In the 
undermentioned case^ it was held that time did not run at all 
during the pendency of the bar and that S. 9 would not apply. 

(l) The difficulty has now been removed in the present S. 15 by 
inclusion in the section of applications for the execution of 
decrees.® The second paragraph is new. 


2, Scope — This section is intended to ])revent the accrual of 
any injury to the person who is interdicted by an injunction or order 
from exercising his right of suit or of execution of the decree obtained 
by him.^ It is, however, only the period during which he is actually 
so interdicted that will be excluded. In the same matter there may ho 
several interrupted periods of interdiction. In such eases the party 
cannot claim to exclude the time or the periods during which tliere is 
no stay or injunction in force. “ 

3. * Prescribed.” — - As to the applicability of this section to 
the twelve years’ jjeriod prescribed by s. 48 of the Civil Procedure 
Code, see s. 29 Note 6a. 


4. “Suit.’* — See Notes to Section 2 clause (10). 


( 10) 6 Ind Gas 537 (539) : 37 Cal 79C (DB). Madhab Moni Dabi v. 1‘amela 
Lambert. 


(’10) 7 lud Gas 886 (688) (DB) (Cal), Aviulya liaian v. Preo Nath. 

(’73) 19 Suth W R 186 (187) (DB), Ounesh Dutt v. Muugree Itam. 

See also Article 182 Note 143, 

3. (’03) 26 Mad 780 (782, 783, 784) : 13 Mad L Jour 412 (DB). Bungiah Goundar 
<t Co. V. Nanjappa Hao. 

ISee (’96) 19 All 71 (72, 73) : 1896 All W N 188 (DB), DesraJ Singh v. Karam 
Khan, 


(■03) 26 All 156 (161) : 1903 All lY X 221 (DB), Rudde,- Sinfjh v. Dhanval 
Singh.'] 

4 . ('03) 26 All MO (143) : 1903 All W N 211 (DB). Beni Prasad v. SarjxiVrasad, 

5. (’26)13 Alii 1926 All 473 (474) : 94 lud Ga.s 482 (DB). Mt. Sahodra v. 
Bhagtvan Das. ((’81)4 All 60 (DB), Sitla Din v. Sheo Prasad tiud (’81) 4 All 155 
(DB), Bal Chand v. Baghunath, distinguished.) 

(■27) 14 AIR 1927 All 16 (19) : 100 Ind Gas C92 : 49 All 276 (FU), Chattar ^ingh 
V. Kamal Singh. (Per Lindsay, J.) 

('m 23 AIR 1936 Gal 239 (241) : 63 Cal 57 : 162 I. G. 054 (DB). Krista Kamini 
Debi V. Oirish Chandra Mondal. 


Section 15 — Note 2 

1. ( 85) 8 Mad 229 (234) (DB), Shunmugan v. Moidin. 

2. ( 15) 2 AIR 1915 Mad 756 (758) : 26 Ind Gas 267 (DB), Doraisamy Iteddy v. 

V enkaiachallam Pillai. (Order of remand by High Court is not tantaiuount to 
issue of injunction.) 

COT) 31 Mad 71 (73) : 18 Mad L Jour 46 (DB), Chalavadi Kotiah v. Poloori 
Ahmelammah. (Order removing bar to execution— .\ppeal against the order — 
But no stay by appellate CourtJ 


Section 15 
Notes 1-4 


% 
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Section 15 
Note 5 


5. Application for the execution of a decree.”* The 

Ration applies only to applications for execution of a decree. The sec- 
tion assumes the existence of a decree which is capable of execution. 
Where there is no operative decree there is no scope for applying the 
provisions of this section.^^ An application for delivery of possession 
by the auction^ purchaser under o. 21 R. 97 of the Civil Procedure 
Code is not an “application for execution” within this section.^ Also, 
an application for a final decree in a mortgage suit is not an application 
for execution and it would follow that S. 15 does not apply to such an 
application. It has, however, been held by the Calcutta and Patna 
High Courts^ that where proceedings after a preliminary decree are 
stayed, the right to apply for a final decree arises under Art. 181 only 
when the stay is removed. According to the Bombay High Court and 
a recent decision of the Allahabad High Court, limitation is saved in 
such a case because the right to apply for a final decree is suspended 
during the ccntinuance of the stay.^ It is submitted that none of the 
above views is correct under, the Limitation Act as it stands. It is a 
case for amending the statute. It has been held in the undermentioned 
cases^*^ that the principle of this section should be extended to an ap- 
plication for restitution. 

In order that the section may apply to an application for the 
execution of a decree, it is not necessary that such application must 
have been pending at the date the injunction or stay order was 
passed. 

Section 15 — Note 5 

la. (’44) 31 A I R 1944 All 88 (89): ILR (1944) AH 197 : 212 Ind Gas 621 (DB), 
Chanda Devi v. Naihu Singh, 

1 . (’35) 22 AIR l935 Cal 333 (334) : 62 Cal 66 : 158 Ind Cas 191 (DB), Jateendra 
Chandra v. Rebateemohan Das. 

See also Article 180 Note 5 and Article 182 Note 16. 

2. (’33) 20 AIR 1933 Cal 508 (509) : 144 Ind Cas 768 (DB). PiUin Chandra v. 
Amin Mlah. (Stay under C. P. C., O. 32, R. 10.) 

(’22) 9 AIR 1922 Pat 201 (203) : 66 Ind Cas 97: 1 Pat 435 (DB), Chhotey Narain 
Singh v. Kedar Nath Singh. 

[See also (’47) 34 AIR 1947 Pat 225 (230) : 25 Pat 432 : 225 Ind Cas 256 (DB), 
Sonti Debt v, Bhola Prosad. (Preliminary decree in mortgage suit— Pact that 
question as to priority with respect to certain prior mortgages was pending 
decision in appeal filed against preliminary decree in another connected suit 
held no ground for Busi>ending limitation for application for final decree.)] 

3. (’47) 34 AIR 1947 All 187 (188) : I L R (1946) All 709 : 226 Ind Cas 424 (DB), 
Litirao V. Behari Lai. (An application for a final decree in a suit on the basis 
of a mortgage is in efTect aii application to obtain execution of the decree for 
recovery of money by the sale of property, although in form it is a preliminary 
step before actual execution can be taken out, AIR 1941 Bom 203 : ILK (1941) 
Bom 435, Foil.) 

(’41) 28 AIR 1941 Bora 203 (204) : I L R (1941) Bom 435 : 197 Ind Cas 30 (DB), 
Oovindnaik Gurunath Naik v. Basaieannewa Parulappa. (Stay under O. 32, 

R. 10, G. P. C.) 

3a. (’45) 32 AIR 1945 Dab 227 (228) (DB), Managing Committee, S.S.M. S. 

Rajput High School v. S. S. M. S. S. D. Rajput High School Trust. 

(’44) 31 AIR 1944 Lab 190 (196) :.ILR (1945) Lah 8 : 213 Ind Cas 121 (FB), Ram 
Singh v. Dhayan Singh. 

4 . (’21) 8 AIR 1921 Mad 113 (114) : 62 Ind Gas 255 (DB), GovirkdarajaXu Naidu 
y. Ranga Rao, 


\ 
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As feo exclusion under other Acts of certain periods in computin'* 
the period of limitation for execution applications, see the undermen- 
tioned oases.® See also Article 182 Note 6. 

6. “Stayed by injunction or order.” — Where the institution 
of a suit or the execution of a decree has been stayed by an injunction 
or order, the period during which such injunction or order is in 
force must be excluded in computing the period of limitation for such 
suit or application.^ 

The words stayed by injunction or order” have reference to 
ovders of Courts and not to a disability to sue or to apply arising 
from other circumstances such as the declaration of war.^ Similarly, 
the section applies only to injunctions and orders judicially made by 
Court and will not apply to administrative instructions issued to 
Courts to keep execution cases pending against certain classes of 
l>ersons until further orders.-^ See also Notes 7 and 8 below. Further, 
the order of tlie Court must be sucli that it clearly operates as an 
injunction or a stay of execution.^ The section applies to cases in which 


[But see ( 01) 6 Cal N 735 (73G) (DB), Sarup Ganjan Singh Dhi^yan v. 

liobert U atson Co*, htd. (Observations to the contrary arc not good law 

though the actual decision in the case as to limitation is otherwise correct 
on facts.)] 


5. (’45) 32 AIR 1945 Pat 398 (400) : 24 Pat 222 : 227 Ind Gas 605 (DH), Kedar 
Nath V. Parsidh Singh, (Section 15 applies to an application for execution 
covered by Art. 6 of Sch. 3 of Biliar Tenancy Act.) 

( m) 7 Ind Gas 860 (860) (DB) (Mad), Damara Ku-yiar Thiminauayannu v 
Ranga Bhupala. (Schedule 3 Para. 11, G. P G.) 

(MO) 8 Ind Gas 377 (378) : 13 Oudh Gas 303, Mohamed Abdul Karim Khayi v. 

Nawaz Singh. (Do.) 


Section 15 — Note 6 

1 . (’24) 11 AIK 1924 Cal 485 (487): 51 Cal 150 : 81 I. G. 734 (DB). Jyoti Prakasl 

Nandi v. Alukti Prakash Nandi. (Injunction staying execution proceedings.) 

( 28) 15 AIR 1928 Pat 86 (86) : 102 Ind Gas 327 : 6 Pat 635 (DB), Bamgiilan 
Singh V. Raj Kumar Rai. (Do.) 

(’21) 8 AIU 1921 Cal 606 (608): 64 Ind Gas 594 (DB), Gocinda Nath v. Ba.^iruddi, 
Mandal. (Execution may be stayed by injunction in prcK-eediugs other thai 
execution proceedings or by order of executing Court.) 

(’19) 6 AIU 1919 Oudh 375 (376) : 52 Ind Gas 116 ; 22 Oudh Gas 75 (DB), GnUar 
Lai v. Ra7n Dhajan, (Execution stayed by order of Court.) 

^ : 38 lud Cas 85 (DH), Balid 

Ohajid v. Nadliuni Singh. (Injunction restraining execution ) 

[Sfia also (-48) 3,5 AIK 1948 All 375 (378) : 1 L R (1949) All 49 (DB), Ganesl 

j TT (De ree-bolder attempting claim to bo recognizee 

under U. P. Encumbered Estates Act-Execution stayed at instance of party- 

I erson at whose instance stay was granted cannot subsequently object to staj 

and say that periq^ taken by proceedings under that Act cannot be excluded 
from limitation.)] 

^ 398 (DB), Deuischt 

- Banfc v. Hira Ball Burdhan <t Sons. (Per Woodroffe, J.) 

mi*i/ Oudh 93 (95) : 16 Luck 495 : 191 Ind Cis 757, Gurdin 

Indr^Afl Bhant. (In this case the Chief Court issued a letter to District 

as s ay all executions in civil Court decrees passed against agriculturists 

tlmf *7 ^ Agriculturists’ Relief BiU until the Bill became law — Hein 

^ ^ administrative instruction to Courts.) 

kannu Nada ' Sivakalaperumal Nadar v. Ar^^mt4p;^a- 

anntt Nadar. (The mere filing of an application by the defendant to set ^ide 


Section 15 
Notes S-6 
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either as a direct or as an indirect consequence of an order of a Court 
a party is debarred from instituting a suit or proceeding with an ap- 
plication.^^ Where there is no such order as to prevent the party 
from instituting the suit or from applying for execution, or the Court 
from entertaining the suit or proceeding with the application, no 
exclusion can be claimed under this section.^ IBut it is not necessary 

an ex parte decree, does not operate as a bar against the decree-holder’s right 
to execute the decree unless such application is followed by an order restraining 
such execution.) 

(’oO) 1950 Ker. L. T. 312 (316) (DB), Lekshmana Perumal v, Sundalamuthu. 
(The mere pendency of an application under O. 9, R. 13, Civil P. C. will not 
suspend the period of limitation for the execution of the decree. Any appeal 
or revision against the order dismissing such an application will be only a 
continuation of the proceedings under O. 9, B. 13, and as such, the pendency of 
such appeal or revision cannot also suspend the period of limitation for the 
execution of the decree.) 

(’21) 8 AIR 1921 Bom 33 (33) : 60 Ind Cas 916, Visvanath Parashram v. 

Nars^fPT'ulsidas. (Though perhaps a written order may not be necessary.) 

3a. (*47) 34 AIR 1947 All 187 (188): I L R (1946) All 709 : 226 Ind Cas 424 (DB), 
Umrao v. Behdri Lai. (The rule contained in S. 15 applies to suits and applica- 
tions for execution stayed under the Encumbered Estates Act, because the stay 
is the indirect result of the order passed by the Collector under S. 6 of the Act. 
AIR 1943 All 291 : ILR (1943) All 569, followed.) 

(’43) 30 AIR 1943 All 291 (293) : I L R (1943) All 569 : 209 Ind Cas 541 (DB), 
Hulas Singh v. Data Ram, 

4. (’44) 31 AIR 1944 Mad 67 (68,69): ILR (1944) Mad 410: 215 Ind Cas 318 (DB). 
Chidambaram Chettiar v. M eyyappa Chcttiar, (Administration suits — Prelimi- 
nary decree passed and receiver appointed — Preliminary decree and appoint- 
ment of receiver held could not be regarded as amounting to an injunction or 
order within this section.) 

(’44) 31 AIR 1944 Pesh 17 (19) ; 212 Ind Cas 628 (DB), Jawahar Singh v. Molid, 
Ha fig, (If no stay order is passed under S. 10 of that Act, S. 15 of the Limita- 
tion Act haa no application.) 

(*40) 27 AIR 1940 Lah 75 (77) : 190 Ind Cas 379, Kundo Mai v. Doulat Ram • 
V aidya Parhash Firm. (Sale of particular house attached in execution stayed — 
Decree-holder cannot claim benefit of section because he is not prevented from 
proceeding against other properties or against the person of the judgment- 
debtor.) 

(’39) 26 AIR 1939 Bom 1 (10, 21) : ILR (1939) Bom 173 : 179 Ind Cas 178 (DB), 
Narayan Jivaji v. Gtirunathgoiula. (Decree declaring plaintiff in possession of 
lands as sole owner and ordering defendant not to deprive plaintiff of his posses- 
sion or to obstruct plaintiff in taking crops and ordering defendant not to receive 
rents does not operate as an injunction restraining the defendant from filing a 
suit for possession — S. 15 does not apply.) 

(’38) 25 AIR 1938 Nag 534 (537) : ILR (1940) Nag 334 : 180 Ind Cas 903 (DB), 
Rajaram Daduji v. Paxku. (Attachment of property in execution of decree — 
Attachment raised on objection by third party — Claim suit by decree-holder 
does not operate as a bar to execution against other properties - Section does not 
apply when there is no injunction staying execution.) 

(’38) 20 AIR 1933 3Mad 418 (424) : 143 Ind Cas 1 : 56 Mad 490 (FB). Tripura 
Siindai amma v. Abdul Khader. (Per Mockett, J.) 

(’35) 22 AIR 1935 Mad 352 (352, 353) ; 164 Ind Cas 896 (DB). Kadimcherja Rajit 
V. Ayyappa Raju. (It was within power of parties to remove the stay.) 

(’24) 11 AIR 1924 Bom 39 (40, 41) : 76 Ind Cas 557 (DB), Somshikharstvami v. 
Shivappa Mallappa. (Plaintiff defending suit concerning same subject-matter.) 
(’19) G AIR 1919 Oudh 85 (87) ; 54 I C 426, Kodka Singh v. Gur Saran LaX, 
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that the order should be a valid one or that it should be proper.^* 
Whether in any particular case there is an order whicli operates as an 
injunction or a stay of the institution of a suit or of execution must 
be decided upon an examination of the circumstances under which 
the order was passed and on a consideration of the terms and effect 
of the order.^^ Thus, an order sta^nng delivery of possession to the 
court auction purchaser of the property purchased by him does not 
amount to an injunction preventing the institution of a suit for mesne 
profits against the person in wu'ongful possession of the prox^erty.® 
The acceptance of a decree by the Court as a security for costs does 
not amount to an order staying the execution of such decree.® An 
order of a Court for taxation of a solicitor s costs against his client 
is no bar to the institution of a suit by the solicitor against the client 
for his costs.’’' The order of collector under s. G of tlie U. P. Encum- 
bered Estates Act attracts the X3i*ovisions of this section since no credi- 
tor can during the pendency of proceedings under that Act institute a 
suit^for the recovery of the debt due to him from the landlord.® 


LSee (*29) 16 AIR 1929 Pat G94 (G95, G9G) : 9 Pat 385 : 122 Ind Gas 817 (FB), 
Mahabir l^rasad v. Bhnpal Bam. (Per Das. — Case under S. 2, Chota 
Nagpur Encumbered Estates Act, 1876.) 

(*28) 15 AIR 1928 Pat 179 (181, 182): 105 Ind Cas G43: 7 Pat 109 (DB), Khairul- 
lah Khan v, Tjachmi Ham. (Do.)] 

[See also ('2G) 18 AIR 1926 Pat 260 (262) ; 5 Pat 404 : 94 Ind Cas 624 (DB), 
Mathura Prasad Singh v. Jageswar Prasad Singlu (The word 'bar* in S. 3, 
Chota Nagi^ur Encumbered Estates Act held to mean ‘stay’ of all proceedings.)] 

4a. (*44) 31 AIR 1944 Nag 155 (156, 157) : ILR (1944) Nag 250 : 217 Ind Cos 298 

(DB), Sitaram v. Chunnilalsa . 


4b. (-45) 32 AIR 1945 P C 5 (7) ; ILR (1945) Kiir (PC) 43 (PC). Narai/nn Palil v. 
Puttahai. (Suit for declaration and possession — Injunction restraining defen- 
dant frona interfering with plaintiff’s possession — Defendant held not prohibi- 
ted from instituting suit for x^ssession,)] 

(*41) 28 AIR 1941 Pat 199 (501) ; 196 Ind Cas 609 : 41 Pat W N 183 (186), Jagdeo 

V. Babulal. (Compromise decree providing that it should not be executed till a 

certain other suit was decided — Provision oxerates as an order stavin« execu- 
tion.) “ ° 

(’39) 20 AIR 1939 Bom 1 (10) : ILR (1939) Bom 173 : 179 Ind Cas 178 (DB), 
Barayan Jiiaji v. Chirunath (iauda. (Such an order may be express or implied.) 

5^ (-33) 20 AIR 1933 Lab 015 (018): 140 Ind Cas 939, ISasheshar Dass v. Oiwaii 
Chand. 

^ ^ Cas 570 (DB), 

Mtdnapore Zamindari Co. v. Deputy Commissioner of M anldium. 

[S^ (’39) 26 AIR 1939 Nag 81 (82) : ILR (1940) Nag 627: 181 Ind Cas 516 (DB) 
Shanlcarrao v. Hazanmal. (Decree-holder obtaining stay of execution in pre- 
vious suit against him by offering security of decree obtained by him against 
person whose estate was under management of Court of Wards — Court obtain- 

■ undertaking not to accept payment direct from Court of 

vvaras- Order held did not amount to stay by injunction.)] 

ft* /» 4 o\ (DB). Makham Lai Mulerjee v. Nalim Chandra Gu,pta 

%nghy!^DaS Hal 

T " Cas 424 (DB). U7nrao 

y. BeAar» Lol. (AIR 1943 AU 291: ILR (4943) All 569, followed.) 

( 47) 34 AIR 1947 Oudh 157 (158); 229 Ind Cas 62. Padhey Skyam v. Ihie Hasan. 


Section 15 
Note 6 


I 
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Section IS 
Notes 6-8 


An order of a competent Court declaring a decree null and void 
is not an order staying execution of the decree.® The question whether 
this section will apply to an instalment rent decree which does not 
provide that in case of default the entire decree would be executable 
was raised but not decided in the undermentioned case.^® 

See also Notes 7 to 15. 


7. Stay by agreement of parties. — It has been seen in 

Note 6 that the words ‘'stay by an injunction or order*’ have reference 
to orders of Courts. It follows that the words cannot apply to a 
disability to sue or to apply arising from the existence of an agreement 
between the parties that the suit or execution should not be instituted 
or proceeded with.^ Limitation cannot be extended by agreement of 
parties.® But where the parties consent that a stay order or injunction 
should be granted and the Court passes an order on such consent 
granting injunction or stay, such order will, of course, be covered by 
the section.® ^ 

8. Insolvency, whether operates as a stay or injunction. 

— The words “stayed by injunction or order” have, as has been seen 
in Note 6, reference to an order of a Court and not to a disability to 
sue or to apply arising from the other causes. It follows that even 
assuming that the pendency of insolvency proceedings against a person 
will prevent any suit or application from being filed against him, such 
prevention will be not by reason of the order of the Court, but under 

(*46) 33 AIR 1946 Oudh 161 (162): 22Z\nd^Gdks2‘26fD'B)^AzarnQada}'y.Jagannath. 
(Compromise decree passed on 16th October 1933 — Application by judgment- 
debtor under S. 4, U. P. Encumbered Estates Act [25 (XXV) of 1934] on 3rd 
January 1936 — Application dismissed for default on 19th April 1938 — Appli- 
cation for restoration dismissed — Appeal against dismissal dismissed on 2nd 
December 1938 — Application for execution of decree on 9th September 1939 — 
Period from 3rd January 1936, when order under S. 6 was passed, lo 2nd Decem- 
ber 1938 held should be excluded — Application held was within time.) 

(’46) 33 AIR 1946 Oudh 121 (122) : 222 Ind Gas 446 (DB), Yadaveiidra Dull v. 

Ajodhia Bank, Fyzahad. (AIR 1943 All 291 : ILR (1943) All 569, followed.) 

(’45) 1945 Oudh App (H. C.-B) 38 (40), Behari Lai v. Uvirao. (Application for final 
decree in mortgage suit.) 

9 . (’44) 31 AIR 1944 All 88 (89); ILR (1944) All 197: 212 Ind Cas 621 (DB), Chand 
Devi V. Natthu Singh. 

10 . (*45) 32 AIR 1945 Pat 398 (400) : 24 Pat 222 : 227 lud Gas 605 (DB), Kedar 
Nath V. Parsi-’lh Singh, 

Section 15 — Note 7 

1 . (’27) 14 AIR 1927 Mad 347 (348) : 100 Ind Cas 20, Syamaldoss v. Subbayya. 

(’15) 2 AIR 1915 All 231 (232) : 28 Ind Cas 3S1(DB), Ibrahimji v. Hasanuddin 

Khan. (Decree-holder agreeing in judgment-debtor’s insolvency proceedings that 
if insolvency was withdrawn the decree-holder would not take out arrest for two 
years, but no stay in execution side though insolvency withdrawn.) 

(’17) 4 AIR 1917 Mad 892 (894) : 35 Ind Cas 575 : 40 Mad 701 (DB), Bainamurthi 
• V. Thimnianna Gopayya. (Agreement to refer to arbitration.) 

2 . (’17) 4 AIR 1917 Pat 132 (133) : 3 Pat L Jour 132 : 44 Ind Cas 570 (DB), 
M^idnapur Zamindari Co. v. Deputy Commissioner , Manhhuin, 

(’72) 17 Suth W R 396 (398) (DB), Mehroonissa v. Bowshun Jekan. 

3. (’26) 13 AIR 1926 All 473 (474): 94 I C 482 (DB), Mt. Sa}u)dra v. Bhagtoan 

D Q^s. 
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the law. Section 15 will not therefore apply to such cases.' But it Section 15 

may be noted here that a creditor can proceed against the insolvent Note 8 

notwithstanding the insolvency proceedings, provided lie gets the leave 

of the Court.® It is only when the leave is refused that lie will be 

Iirevented from so proceeding against the insolvent. Such refusal 

cannot, however, be considered to be e.n order granting injunction or 

stay. A different view seems, however, to have been taken in the 

undermentioned cases®^ where it has been held that where leave is 

refused it can be said that there is an injunction or stay order. It is 

submitted that this view does not appear to be correct. 

The insolvency of A does not operate as a bar to a proceeding 
against or even against A personally in the absence of a x^i'otec- 


Section 15 — Note 8 

1. (*29) IG AIR 1929 ^lad 715 (718): 121 lud Gas 485, Kama PilLai v. Kasamuthu 
Nadar, 

[See (*39) 26 AIR 1939 Lab 270 (272) : 184 lud Cas 573, Naicab Khatv v. Nateh 
Mohammad. (Decree passed against judgment-debtor who was subsequently 
declared insolvent — Subsequent disability cannot suspend time for applying 
for execution — S. 15 docs not apply as the decree-holder could have removed 
the disability by ax^dying to insolvency Court for permission.)] 

2. (’47) 34 AIR 1947 Mad 238 (239): ILR (1947) Mad GGl (DB), Akkaya v. 

Appayya. ^ 

(’41) 28 AIR 1941 Nag GO (61) : ILR (1942) Nag 306 : 191 Ind Cas 554, 

V. iiamdaita HiralaL 

(’39) 26 AIR 1939 Lab 270 (272): 184 Ind Gas 573. Nairab Khan v. Fateh 
Mohammad. (Provincial Insolvency Act, S. 28.) 

(’24) 11 AIR 1924 All 707 (707, 708) ; 82 Ind Cas 1. Kam Kharosay v. Sohan 
T^al. (There was no adjudication in this ease.) 

(*18) 5 AIR 1918 Pat 505 (507) : 47 Ind Cas 798 (SB), Siieo Saran Kam v. Kasiuleo 
Prasad Sahu. (Presidency Towns Insolvency Act.) 

(’28) 15 AIR 1928 Mad 627 (628) : 51 Mad 583 : 110 Ind Cas 518 (DB), Parame- 
swaran Nambiulri v. Seshan Pattar. (Quare.) 

(’19) 6 AIR 1919 Mad 656 (657) : 42 Mad 319 : 49 Ind Cas 625 (DB), Kamaswaftiy 
Pillai V. (rovindasamy Naicker. (Proviujial Insolvency Act.) 

(’23) 10 AIR 1923 Bom 83 (34) : 67 Ind Cas 757: 47 Bom 244 (DB), Sidraj Khoj- 
raj V. AH Jfaji. (Presidency Towns Insolvency Act*) 

(’20) 7 AIR 1920 IjOw Bur 148 (149) : 64 Ind Cas 50, Gveenlmrgh v. .Xavier. (Do.) 
(’12) 14 lud Cas 335 (338) (Lah), Kam Das v. Kanshi Kajn. (Mere fact that 
judgment-debtor has applied to be declared insolvent does not x^revent decree- 
holder from executing his decree.) 

(’33) 20 AIR 1933 Rang 75 (76) : 146 Ind Cas 124, Uandeally Jaffer v. Peer 
Muhammad. (Suit brought before annulment should be allowed to be withdrawn 
with liberty to sue after annulment.)] 

[See however (’74) 1874 Pun Re No. 66, \V azir Muhammad Khan v. Muham- 
mad Imam Khan, (Period during which an order of discharge was in force 
till it was set aside on appeal was held deductible — Act IX of 1871.) 

2a. (*41) 28 AIR 1941 Nag 60 (61) : ILR (1942) Nag 306 : 191 I G 554, Nandlal v. 
Kamdatta Hiralal. 

(■38) 10 AIR 1923 Bom 33 (34): 67 Ind Cas 757 : 47 Bom 244 (DB), Sidhraj 

Bhojraj V. Alii Baji. 

3. (*47)34 AIR 1947 Mad 271 (278) : 1947-1 Mad L Jour 85 (DB), Balayya v. 
Parvateeswararao. (Decree against father and sons binding sons’ interest in 
joint family properties — Insolvency of father is no bar to execution of decree 
against sons and their interest Period of father’s insolvency cannot be excluded 
in computing limitation for execution application against sons.) 
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Section 15 
Notes 8-9 


tion order.^ 

As to the exclusion under the Provincial Insolvency Act, 1920 

I r FT? of the insolvency proceedings, see 

S. 78 Of that Act and the undermentioned cases.® (see also Article 182 
Note 5.) ’ 

Where the insolvency Cburt actually passes an order amounting 
o an injunction or stay, the section will of course apply.® 

9. Partial stay of execution. _ The section contemplates an 
absolute stay of execution which renders the decree-holder incapable 
of taking out any execution of th e decree.^ A stay of execution in one 

^ Ranbijaya Prasad v. 

Nagesar Tticart. (Insolvency of one judgment-debtor will not save limitation for 
execution against bis co-judgment-debtors.) 

BisJian Singh. 

^ Saraa Ram v. 

Basudeo Prasad Sahu. 

5. (’41) 28 AIR 1941 Nag 60 (61) : I L R ( 1942 ) Nag 306:191 Ind Cas 554, Nand- 

Uil v. Ramdatta Htralal. (Section 78 (2), Provincial Insolvency Act, excludes time 

only jn case of annulment of order of adjudication and therefore it cannot be 

applied even by analogy to a case where an absolute discharge has been granted 
to insolvent.) ® 

(’28) 15 AIR 1928 Mad 977 (978) : 51 Mad 862:114 Ind Cas 227 (DB), Machanjeeri 
Ahmad V. Govinda Prabhu. (Benefit of Section 78 can be claimed only after ad- 
judication has been annulled.) 

(’29) 16 AIR 1929 Cal 159 (160) : 114 Ind Cas 415 (DB), Krishna Chandra Das v. 
JoHndra Nath. 

(■33) 20 AIR 1933 Lah 101 (102) : 142 Ind Cas 644, Rali Bam v. Sant Bam 
Oanpat Rai. 

(*33) 20 AIK 1933 Lah 953 (954) : 14 Lah 426 : 146 lad Cas 686 (DB), Amar Sin^h 
V. Imperial Bank of India, Jullundur. (‘Annulment’ in Section 78, Provincial 
Insolvency Act, held to include setting aside of adjudication order on appeal.) 

(’32) 19 AIR 1932 Oudh 69 (70) ; 134 Ind Cas 878 : 7 Luck 397 (DB), Nak Ched 
Shah V. Kashmiri Bank Ltd., Fyzabad. 

( 31) 131 Ind Cas 252 (253) (AH), Kundan Lai v. Bishambarnath, 

6. (’19) 6 AIR 1919 Lah 171 (172) : 51 Ind Cas 64, Tara Chand Ghansham Das 
V. J ugal Kishore. (Under the former Insolvency Act.) 

( 12) 14 Ind Cas 335 (338) (Lab), Ram Das v. Kanshi Ram. (No stay order how- 
ever was passed in this case — Hence section held inapplicable.) 
iSee (*40) 27 AIR 1940 Pat 149 (161) : 184 Ind Cas 701 (DB), Nathuni Prasad 
V. Firm Radha Kishun Dutt Rai. (Execution stayed by executing Court till 
disposal of insolvency case.) 

(’32) 19 AIR 1932 Lah 281 (288): 13 Lah 70:137 Ind Cas 820 (DB>, UmraoBifciv. 
Ram Kisen. (Property of insolvent passing in custodia legis under an erroneous 
order of Insolvency Court -S. 15 was held to be applicable because the creditors 
could not have sued the insolvent daring the period of insolvency.)] 

Section 15 — Note 9 

1. (’44) 31 AIR 1944 Bom 303 (305, 306) : 46 Bom L R 666 (DB), Virchand v. 
Marulappa. 

(’40) 27 AIR 1940 Lah 75 (77) : 190 Ind Cas 379, Kundo Mai v. Daulat Ram- 
Vaidya Parkash Firm. (Only sale of particular house attached in execution 
stayed^Decree-holder cannot claim benefit of the section as it is open to him to 
proceed against person and other properties of judgment-debtor ) 

(*29) 16 AIR 1929 Pat 597 (600) : 120 Ind Cas 315 (DB), Kirtyanand Singh v. 
Pirthicha)id Lai. (Court refusing execution against property in hands of receiver 
— Decree-holder able to proceed against other properties.) 
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particular mode is consequently not a stay of execution within the 
meaning of this section if it is open to the decx'ee-holder to execute his 
decree in any other mode.'^ An injunction restraining a decree-holder 
from executing the decree for the principal does not necessarily debar 
him from realizing the interest.^ An order staying an execution sale 
pending disposal of questions raised in the pending execution petition 
is not a stay of the execution proceedings within the meaning of this 
section.* An order for stay of execution against one judgment-debtor 
alone does not operate as a stay against the other judgment-debtors.® 
In Kirtyanand Singh v. Pirthi Chand Lai Choudhri,^ A became a 
surety for B for the due performance of the decree obtained by X 
against B. Thereafter an administration suit was filed against B and a 
receiver was appointed therein for the administration of B’s property. 
X made an application in that suit for leave to execute his decree 
against B*9 properties^ but the Court passed an order that he should 
wait. This order was subsequently set aside on appeal. X subsequently 
applied for execution against the surety A under s. 145 of the Civil 
Procedure Code. It was held by their Lordsliips of the Privy Council 
that the order that X should wait and not xjroceed against B's i^ropcr- 
ties was not an order staying execution of the decree against A. 

(’21) 11 AIR 1924 Bom 383 (384): 48 Bom 485:80 Ind Caa 239 (DB), Chaubasaypa 
Nagappa v. Holibasappa Basappa. (Stay order under O. 21, R. 53 (1) (b).); 

(*89) 17 Cal 268 (271) (DB), liaghxinandan Pershad v. Bhxigoo Tjall. (Bar only 
against a portion of the property being proceeded against in execution.) 
iSee also (’44) 31 AIR 1944 Nag 155 (156. 157):I B R (1944) Nag 250:217 Ind Gas 
298 (DB), Sitnrain v, Chunnilalsa, (No restriction as regards x)articular judg- 
ment-debtor or particular proi^erty — Whole decree is stayed.)] 

2. (’24) 11 AIR 1924 All 707 (708) : 82 Ind Gas 1, Haoi Btinrosaij v, Sohan hal. 
(Arrest alone stayed under Section 55, C. P. C.) 

(’29) 16 AIR 1929 Pat 597 (600) ; 120 Ind Gas 315 (DB), Kirtyanand Singh v. 

Pirthichand Lai. (Stay of e.xecution against property in hands of receiver 

Execution against i)erson or other property not stayed.) 

[See also (’28) 15 AIR 1928 Mad 1154 (1156) : 113 Ind Gas 260 (DB), Tandava^ 
murti V. Durgamba. (Injunction restraining execution agiinst only one of the 
properties of the judgment-debtor — Obiter.)] 

3. (’27) 14 AIR 1927 Mad 927 (929) : 101 Ind Gas 750 (DB),Venkatarama Iyer v. 
South Indian Bank of Tinnevelly, (Per Odgors, J.) 

4. (’20) 7 AIR 1920 Pat 570 (573) : 53 Ind Gas 85 (DB), Kesho Prashad Singh v. 
Harhans Ijal. (Stay was entirely due to decree-holder.) 

5. (’40) 27 AIR 1940 Pat 149 (151) : 184 Ind Gas 701 (DB), Xathuni Prasad v. 

Firm Badha Kishun Datt Rai. (Stay of execution during pendency of insolvency 

proceedings against one judgment-debtor will not operate as a stay of execution 
against others.) 

(■28) 15 AIR 1928 Mad 627 (630) : 51 :Mad 583 : 110 lud Cas 518 (DB), I’arctme. 
swaran Nantbudri v. Seshan Pattar, 

(■31) 18 AIR 1931 Lah 125 (125. 126) : 131 Ind Cas 345, Asa Nand v. Bishan 

Singh. (Only some of the judgment-debtors had applied to be declared insoU 
vents.) 

[But see (^21) 8 AIR 1921 Mad 116 (116);61 lud Cas 901 (DB), Vellayyaii Chetty 
V. Muthayya Chetty. (Dissented from in AIR 1928 Mad 627.)] 

6 . (’38) 20 AIR 1933 P C 52 (54, 55) ; 141 Ind Cas 760 ; 12 Pat 195 : 60 Ind App 
43 (PC). 


Section 15 
Note 9 
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It has, however, been held in some cases^ that a stay of execution 
of a part of the decree or as against a particular property will never- 
theless avail to save limitation for the execution of the decree as a 
whole. The reasoning advanced for this view is that this section does 
not say that the execution must have been wholly stayed and that it 
IS not justifiable to read into the section more than what it actually 
says.® It is submitted that in view of the decision of the Privy Council 

Kii tyanand Singh s case^ and the other cases referred to already, 
these decisions are not good law.® 

10. Order granting time to judgment-debtor to pay, if 
amounts to stay order. — a obtains a decree against B for payment 
of money. B applies for and obtains an order from the Court granting 
him time for payment of the amount. It has been held by the High 
Courts of Patna and Nagpur that the order operates as a stay of 
execution.^ A contrary view has been taken in the undermentioned 
cases^ that such an order will not operate as a stay. It is submitted 
that this view is not correct. Where time is granted to the judgment- 
debtor, the decree-holder is clearly prevented from proceeding against 
the judgment-debtor. The view that the grant of time to pay up the 
decree amount is similar to an acljoumvient of the execution cannot 
be accepted as correct. 

Where at the request of the parties the execution proceeding was 
consigned to the record room and no order granting stay or giving 

7. (’14) 1 AIR 1914 Bom 211 (211): 38 Bom 153 ; 21 Ind Gas 713 (DB), Bai V jam 
V. Bai liukhmani. (Stay as to part of decree — Subsequent execution seems to 
have been as to that part only —Held S. 15 would apply ) 

(’18) 5 AIR 1918 Upp Bur 4 (5) ; 46 Ind Gas 399 : 3 Upp Bur Rul 73, Nachiappa 
Chetty V. Maung Pc. 

(’21) 8 AIR 1921 Gal 606 (608):64 Ind Gas 594 (DB), Govinda Nath Choudhury v. 
BaJnruddiii Ma}idal. (Period of injunction restraining execution against parti- 
cular property was excluded.) 

[.Sec also (’06) 33 Gal 689 (692) (DB), Gui'udeo Narayan Sinha v. Amrit Nara- 
yan Sinha. (Under -\ct of 1877 — Injunction only against portions of the pro- 
}>erty proceeded against — But in the circumstances of the case this injunction 
was held to have effec tually prevented tlie decree- holder from selling the remain- 
ing portion.) 

(’12) 14 Ind Gas 313 (345) : 34 All 436 (DB), Ohulam Nasiniddin v. Hardeo 
Jhasad.^ 

8. ( 18) 5 AIR 1918 Upp Bur 4 (5) : 46 Ind Gas 399 : 3 Upp Bur Rul 73, NacUi- 
appa Chetty v. Maung Pc. 

9 / (’44) 31 AIR 1944 Bom 303 (305, 306) : 46 Bom L K 666 (DB), Virchayid v. 
Maridappa. 

Section 15 — Note 10 

!• (’47) 34 AIR 1947 Nag 101 (104) ; I L R (1947) Nag 25 : 228 Ind Gas 576 (DB), 
Meer Bismilla v. Jagannath Binjraj. (AIR 1926 All 473 and AIR 1929 Pat 
36 : 7 Pat 829, Relied on.) 

(’29) 16 AIR 1929 Pat 36 (37) : 119 Ind Gas 890 : 7 Pat 829 (DB), Ganga Singh v. 
Sheo Prasad. 

[See also (’26) 13 AIR 1926 All 473 (474) : 94 Ind Gas 482 (DB), ML Sahodra v. 
Bhagioandas. (There was a stay order as well as an order granting time.)] 

2. (’18) 5 AIR 1918 All 216 (218) : 40 All 198 : 44 Ind Gas 24 (DB), Juraivan v. 
Mdhahir Dube, 

f’84) 1884 Pun Re No. 77, Kurta Bam v. Kaithli Mat. 



TIME DUBIKG WHICH PROCEEDINGS ARE SUSPENDED 629 


time was made, it was held in the undermentioned case'^ that there Section IS 
was no stay order. Notes 10—11 

11. Institution of collateral suit or proceeding, if will 
operate as stay. — Where A has obtained a decree against B, the 
institution of a collateral suit or proceeding by B or some other person 
in respect of the decree or the subject-matter thereof will not operate 
as a stay of execution of the decree within the meaning of this section. 

Illustratio7is. 

1. A obtains a decree against C. B files a suit against A for a declaration 
tluit the decree is invalid. The suit is decreed in the fir>:t Court but dismissed on 
appeal. The period of B^s suit cannot be excluded under this section for an 
application to execute the decree.^ 

2. Certain worshipi)ers of a temple filed a suit against the archakas of tlie 
temple for a declaration that a lease of hundial collections to them by the 
devasthanam committee was invalid. It was held that the period of pendency of 
such suit cannot be excluded for the purpose of computing the period of limitation 
for a suit by the trustee against the same archakas for recovery of the collections 
taken by tbein.2 

3. A obtained a preliminary mortgage decree against D, Subsequently C 

sued A and B for a declaration that the hypotheca did not belong to B but to C; 
but the suit was ultimately dismissed. It was held that the period of the pendency 
of the suit could not be exclude<l in computing the period of limitation prescribed 
for an application by A against B for passing afinal decree.^ -The de?isiou 

assumes tliat S. 15 might apply to an application for a final decree. This is not 
correct. See Note 5.) 

4. A obtains a decree against B. B subsequently files a suit against A to set 
aside the decree on the ground of fraud. A cannot exclude the period of i>endencj 
of the suit in computing the i>eriod of limitation for an application for execution 
of the decree."* 

See also the undermentioned cases,^ 

3. (*27) 14 AIR 1927 Lah 106 (106, 107) : 100 1. C. 475, Amin Chand v. Khiali, 

Section 15 — Note 11 

1. (’33) 20 AIR 1933 Mod 418 (419) : 143 Ind Gas 1 : 56 Mad 490 (FB), Bala 
Tt-ipura Siuidararnma v. Abdul Khader. (Dissenting from (’27) AIR 1927 Mad 
997, Lakshniinarayana v. Lakshmipati.) 

(*19) 6 AIR 1919 Oudh 85 (87) : 54 Ind Gas 426, Kalka Singh v. Gur Saran Lai. 

2. (’25) 12 AIR 1925 Mad 1188 (1189, 1190) : 89 lud Gas 938 (DB). Sethu Bao v. 

Seethalakshmi Animal. 

3. (’25) 12 AIR 1925 Mad 334 (335) : 85 Ind Gas 272 (DB), Ammathayi Annual v. 

Sivarama IHllai, 

4. (’16) 3 AIR 1916 Pat 367 (367, 368) : 35 Ind Gas 579 (DB), Mahadeo Vrasad 
Sahu V. Ham Chandra Naraiii Singh, 

(’24) 11 AIR 1924 Bom 39 (40) : 76 Ind Gas 557 (DB), Somshikharsuami v. Shiv^ 
appa Mallappa. 

5. (’49) 36 AIR 1949 Mad 279 (280) ; 1948-2 Mad B Jour 314, llamaiya v. Surya- 
narayana, (A obtaining a mortgage decree and xmrchasing property in execution 
— Suit by B challenging mortgage and decree — Temporary injunction restraining 
A from interfering with B’s iwssession granted in ajj^jeal by B — B’s suit ulti- 
mately failing — S. 15 not ax)X)licable as the order was merely made to avoid any 
inconvenience that might arise by permitting execution to proceed while the 
appeal was ijendiug: A I R 1933 Mad 418:56 ISIad 490 (FB).Bafa v. Abdul, Foil.) 

(’47) 34 AIR 1947 All 256 (257) ; I L R (1946) All 633 : 228 Ind Gas 493 (DB), 

MuTlidhar v. Ham Saran. (B, one of the decree-holders transferring his half 
share in decree for money in favour of S — Suit by other decree-holder against 
L and S for specific performance of contract of sale in bis favour of B’s half 
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Note 12 


12. Attachment, if amounts to an injunction or a stay 

order.— An attachment of a book-debt or of a bond does not prevent 

a from being filed for the recovery thereof and does not operate 
as an injunction m a stay.^ An attachment of a decree under o. 21, 
n. 53 of the Civil Procedure Code does not prohibit the execution of ' 


ftmonnl'n/s*' ~ decree-holder realising whole 

+ j ecree— Subsequently the decree reversed in appeal - Suit by S against 

the other decree-holder for his share in the decretal amount realised by the'o Lr 
decree-holder— S, 15 held not applicable.) 

Khan V Jan Muhammad. (Execution application dismissed -Decree-holder filing 

suit under O, 21, R. 63, Civil P. C. — Period of suit cannot be excluded undef 
b. 15 for fresh exeaution application.) 

(’46) 33 AIR 1946 llad 67 (69) : 221 Ind Gas 554, Amhujammal v. Singaramvial. 

(Maintenance decree — Decree sought to be varied by suit — Period of suit for 

variation held could not be excluded as it was not a legal impediment in the 
way of execution.) 

(’39) 26 AIR 1939 All 82 (84, 86) : I L R (1939) All 207 : 180 Ind Gas 927 (DB) 
Lak/aui Chaiid v. Bibi Kalsumannisa. (The section does not contemplate the 
case of one decree being rendered impossible of execution by a subsequent decree 
inconsistent therewith passed in another suit — Decree for possession in favour 
of A Subsequent decree in favour of B declaring him to be owner and restrain- 
ing A from taking possession — Latter decree set aside in appeal— Period during 

which such decree was in force cannot be excluded in computing limitation for 
execution of the decree in A^s favour.) 

(’39) 26 AIR 1939 Bom 1 (10, 21) : I L R (1939) Bom 173 : 179 Ind Gas 178 (DB), 

Narayan Jiraji v. Gurnathgouda. (A obtaining decree against B declaring A to 

be in possession of lands as sole owner and -ordering B not to deprive A of his 

possession or to obstruct A in taking crops and ordering him not to receive rents 

from tenants — Decree set aside in Privy Council appeal _ The period during 

which the decree was in force cannot be deducted in computing limitation for 
suit for possession by B against A.) 

(’38) 25 AIR 1938 Nag 534 (537) : I L R (1940) Nag 334 : 180 Ind Gas 903 (DB), 

lia jar avt D adit ji\, I^aiku. (Attachment in execution raised on objection by third 

party — Period of claim suit by decree-holder cannot be deducted as it will not 
operate as bar to execution.) 

(’24) 11 AIR 1924 Cal 1059 (lOGl) : 84 Ind Gas 425 (DB), Bijoy Chand Mohatab 

V. KhoJia Sinha. (Pendency of another suit does not operate as a stay order or 
injunction.) 


Section 15 — Note 12 

1. (’95) 17 All 198 (210, 211) : 22 Ind App 31 : 6 Sar 551 (PC), Beti Maharani v. 
Collector of Etaivah. (Attachment before judgment— (’92) 14 All 162 (DB), 2'he 
Collector of Etaxcah v. Beii Maharani, affirmed.) 

( 90) 13 All 76 (78) : 1890 All W N 194 (DB), Shib Singh v, 5ifa Ram, (Order of 
attachment under O. 21, R. 46.) 

(’19) 6 AIR 1919 Mad 317 (318) : 42 Mad 637 : 50 Ind Gas 380 (DB), Rangasami 
Chetty V. Thangavelu Chetiy. (8 Mad 229, dissented from.) 

( 18) 5 A I R 1918 Cal 631 (632) : 40 Ind Gas 816 (DB), Munsur Ali v. Abhoya 
Charan Das, (Attachment before judgment.) 

[But see (1862) 1 Mad H C R 150 (151) (DB), Kadarbacha Sahib v. Rangasaxni 

Eayak. (W hile the bond was attached and placed under power and control of a 

Court, no one could deal with it except by the direction and orders of the 

Court, Such attachment was held to be good and sufficient cause under I^fadras 

Regn, 11 of 1802, Section 18 clause 4 as to save the bond from limita- 
tion.) 

(*85) 8 Mad 229 (234) (DB)j Shunmugdm v, Moidin, (This is not good law after 
the Privy Council decision in 17 All 198 (PC.)J , 
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the decree by the decree- holder^ and therefore does not operate as an Section 15 
injunction or a stay order.® Where A obtained a decree against B in Notes 12-13 
Court X and B obtained a decree against A in Court Y and in execu- 
tion thereof got A’s decree against himself attached under O. 21 R. 53 
of the Code, it was, however, held in the undermentioned case^ that 
such attachment operated as a stay of execution of A's decree against 
B. It is submitted that this view is not correct. The attachment, 
which is under O. 21 R. 53, sub-r. (l)(b), would bo to merely request the 
Court X to stay execution of A’s decree unless and until the holder of 
the decree sought to he executed or his judgmeut-dehtor (in this case a) 
applies to dJourt X to execute its own decree. In other words, A can 
**‘Ppiy execution at any time, and consequently there cannot be 
any stay of execution within the meaning of this section. 

Where an order of attachment actually prohibits execution by 
anybody^ or is accompanied by a stay order,® then S. 15 will apjjly. 

13. Order allowing execution only on condition. — Where 
the C3ourt made an order that the decree would be allowed to be 
executed only if the decree-holder furnished security for half a lakh 
of rupees and it was found that it was impossible for the decree- 
holder to furnish such security, it was held that the order effectually 

2. See Forms 22 and 23 of Appendix E to the Code of Civil Procedure. 

[See also (’24) 11 AIU 1924 Mad 673 (675) : 80 Ind Cas 103 : 47 Mad 641 (DB), 

Tiajitayiripathy v. Bhavani Sanharan. 

(■24) 11 AIU 1924 Bom 383(3S4):48 Bom 485:80 Ind Gas 239 (m), Chanbasappa 
Nagappa v, Ilolibcisajypa, (It can be executed by attaching decree-holder or b^' 
decree-bolder in attached decree.) 

( 34) 21 AIU 1934 Lah 142 (143): 150 Ind Cas l74, \Iahesh Dass Oianan Das v. 

Mehnga Ham. (Do.) ' 

{ 12) 13 Ind Cas 1^9 (179) (DB) (Mad), Gopala Menon v, ManaviJeraman. (Under 
C. P. C., 1882.) 

(’34) 21 AIU 1934 Cal 140 (141); 149 Ind Cas 1130 (DB), Saroj Ranjan Smha v. 

Joy Durga Dassi. (Attachment of decree by judgment-debtor.)] 

[See however (’ll) 9 Ind Cas 786 (787) ; 35 Mad 622 (DB), Thuchakovil Ujini 
Koya jii apayil Hathutti. (Attachment under the old Code under whicli 
the attached decree-holder was prevented from executing his decree.) 

(’69) 3 Beng L U App 52(53) (DB), Chandi Prasad v. Raghunath Dhar. (Attach- 
ment under the Code of 1859 under which the decree- holder was prohibited 
from executing his decree.)] 

3. (’24) 11 AIU 1924 Mad 673 (675) : 80 Ind Cas 103 : 47 Mad Gil (DB), Rajita- 
giripathy v. Bhavani Sanharan. 

(’24) 11 AIR 1924 Bom 383 (384) ; 48 Bom 485 : 80 Ind Cas 239 (DB), Chanbas- 
appfl Nagapjya v. Holilasappa. 

^ II I^om H G U 206 (212, 213) (DB), ^[ir Ajmuddm v. Mnthuradas Govar- 
dnandas. (In computing limitation for execution of a decree the period during 
which it was under attachment cannot be excluded.) 

4 (’16) 3 AIU 1916 Cal 620 (621) : 30 Ind Cas 587 (DB), Kira ishashi Deli v. 

Chandrika Prosad Singh. 

5. (*24) 11 AIR 1924 Mad 673 (675) : 80 Ind Cas 103 : 47 Mad 641 (DB), Rajita- 
g\r*pathy v, Bhavani Sanharan. (Such order amounts to an injunction.) 

«. (’23) 10 A IB 1923 Cal 310 (311):68 Ind Cas 897 (DB). Charu Chandra Maztim- 
dar V. Famndra Narain Choudhury. 
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Notes 13 


operated as a stay of execution within the meaning of this section.* 
^ In the undermentioned case^ the decree-holder applied for execution 
by transfer to another Court, but the Court ordered him to produce 
the judgment in a certain suit before a certain date before the decree 
could be transferred. The judgment in that suit was passed at a much 
later date and so the copy was not produced on the date fixed and the 
petition was dismissed. In calculating the limitation for a subsequent 
application for execution it was held that the time during which the 
suit, the judgment in which was required to be produced, continued, 
should be excluded. Where a final decree in a mortgage suit was set 
aside in appeal against some of the defendants and the case was 
ordered to be re-tried, and the Court struck off the execution applica- 
tion against the other defendants until the case remanded finally 
settled the liability of former defendants, it was held that the order 
operated as a stay of execution.^ 

14. Adjournment of case is not stay. — The adjournment 
of an application for execution for hearing cannot operate as a stay of 
execution or as an injunction.^ 

15. Appeal does not operate as a stay. — The preferring 
of an appeal cannot be said to be an order of a Court granting an 
injunction or stay. Order 41 Rule 5 of the Civil Procedure Code in 
fact provides that an appeal shall not operate as a stay of proceedings 
iinder the decree or order appealed from except so far as the appellate 
Court may order. 

See also the undermentioned case.* 

Section 15 — Note 13 

1. (’20)7 AIR 1920 Pat 354 (356) ; 53 Ind Gas 9 (DB), Satdeo Natain v. Badhey 

Kuar. (19 Suth W R 186 followed.) » 

[_See also (’73) 19 Suth W R 186 (187) (DB), Ounesh Dull v. Miingree Ram, 
(High Court ordering suspension of execution pending appeal to Privy Council 
until the decree-holder furnished security — Held that time was susi>ended 
until the decision of the Privy Council — Case under the Act of 1871.)] 

2. (’21) 8 AIR 1921 All 174 (175): 64 I. C. 598 (DB), Baldeo Singh v. Ram Sarup, 

3. (’18) 5 AIR 1918 Cal 143 (143): 47 Ind Cas 907 (DB), Satish Mohini Debya r. 
Pahna Bank, Ltd. 

Section 15 — Note 14 

I. (’17) 4 AIR 1917 Cal 444 (445) : 36 Ind Cas 939 (DB), Tlidkamoyi Dasi r. 
Nadir Chand. 

(’21) 8 AIR 1921 Bom 33 (33) : 60 Ind Cas 916, Viswanath v. Narsu Tulsidas. 

Section 15 — Note 15 

1. (’48) 35 AIR 1948 Nag 189 (194) : ILR (1947) Nag 497, Prayagdas v. Indira^ 
bai. (Where the application for execution filed on 18-1-1934 could not be exe- 
cuted between 15-9-1938 and 9-4-1942 because of judgment of a single Judge of 
the High Court upholding the decision of the lower Court that the application 
was barred by time but the matter was still pending because a Letters Patent 
appeal was allowed and when the Division Bench reversed the decision of the 
single Judge on 9-4-1942 it was open to the decree-holder to continue with his 
original application, but that application was usel^s for purposes of execution 
because of the defects therein and therefore, he was compelled to file a second 
application : Held that the second application could not be given the benefit of 
S. 15, and as regards the former application there was no question of 8. 15 
because it was still pending on 9-4-1942 when the Division Bench gave its judg- 
ment.) 
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16. ‘*The day on which it was issued or made, and 
the day on which it was withdrawn.” — \Yhere stay was 
ordered on condition of security being furnished by the party seeking 
the stay and the security was tendered, accepted and given finally 
only on a later date, the stay must be deemed to commence on the 
date of the order itself. The fact that the condition (about security) 
was fulfilled only subsequently cannot alter the position.^ 


17. Duration of stay in case of an appeal.' — When a 
stay or an injunction in respect of execution has been granted by a 
Court in a suit or proceeding and the suit or proceeding is dismissed, 
does the stay or injunction terminate on such dismissal or does it 
continue during the pendency of the appeal preferred in such suit? 
The answer is that the stay or injunction terminates with the dismissal 
of the suit or proceeding as the trial Court has no power to grant an 
interim injunction or stay so as to last after the dismissal of the suit 
or proceeding by the same Court. ^ Where the injunction or stay is 
granted “until the decision of the suit,” the ‘decision’ contemplated 
is not the final decision in the litigation by a final Court of appeal 
or revision.^ It was so held even in a case where injunction was 


Section 15 
Notes 16-17 


Section 15 — Note 16 

1 . (’27) 14 AIK 1927 Mad 391 (393) : 99 I. C. G32, Thayyamuthu v. Odayappan. 

Section 15 — Note 17 

1 . (**21) 8 AIR 19*21 All 99 (101): 43 All 383: 61 Ind Gas 417 (DB), Madho Prasad 
V, Dtauftadi liibi. (Per Piggot J.) 

( 24) 11 A 1_R 1924 Mad 178 (179) : 76 Ind Cas 126 (DB), Ayissaum^na v. P. K, 

Ahditlla^ ((07) 31 Mad <1 (DB), CHalavadi Koiiah v. Poloori Alimela 7 ?imah^ 
relied on.) 

(*16) 3 AIR 1916 Pat 89 (90) ; 42 Ind Gas 811 (DB), Mahet^h Pavi Tewari v. Mt, 
Lachha/n Kuer, (Stay of execution of decree pending disposal of an application 
to set aside an ex parte decree — The application being dismissed, applicant 
applying for review— Stay does not continue during review.) 

(*20) 7 AIR 1920 All 174 (175) : 42 All 564 : 56 Ind Gas 1006, Bahvant Sinqh v. 
Budh Singh. 

( 70) 14 Suth W R 384 (384)(DB), Shaikh Moheeoodeen v. Shaikh Ahmad H ussein. 
(It cannot be maintained pending appeal.) 

ISee (*03) 26 All 140 (144): 1903 All W N 211(011), Beni Prasad y.Sarju Prasad, 

(Injunction pending decision in suit is not effectual up to final decree.) 

( 26) 13 AIR 1926 Pat 62 (63) : 89 Ind Gas 992 (Dli), Majo Bibi v, HaT SaJuiy 

Lai. (Injunction granted pending appe;il«It does not continue till dismissal of 
Letters Patent Appeal.) 

(•87) 1887 AllWN 297 (297) (DB), Chunnx Kuar v. Dxcarha Prasad. (Injunction 
granted in cross suit.)] 

ISee also (*98) 21 Mad 257 (260, 261) : 8 Mad L Jour* 25 (DB). Suri/anarayana 
I at^arathar v. Q'urunada Pillai. (But there can be no revival of a petition 
which had been properly dismissed — In first execution petition decree-holder 
was relegated to a regular suit to establish his right and the execution petition 
was dismissed. But the decree- holder, without filing the suit again, put in an 
execution petition which was rightly dismissed. A further execution petition 
was held not to be a revival of the prior one.)] 

2. (*03) 26 All 140 (144): 1903 All W N 211 (DB), Beni Prasad v. Sarju Prasad 

( 26) 13 AIR 1926 All 409 (410): 94 Ind Gas 1005 (DB), Sat Narain Lai v. Ganga 

Jal. (Reversing decision of Walsh J. in (’25) AIR 1925 All 572, Ganga Jet v. 

Sat Narain.) 

[See however (’86) 1886 Bom P J 156 (DB). Copal v. Sila 
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Section 15 
Notes 17-18 




granted “pending /maZ decision of the suit.”^ In a case coming under 
o. 21 R. 29 of the Code of Civil Procedure under which execution may 
be stayed pending a cross suit by the judgment-debtor against the 
decree-holder, the Calcutta High Court^^ held that the words “until 
the pending suit has been decided" mean until the claim in the suit 
has finally been decided. This view, in the circumstances of the case, 
is not in conflict with the foregoing principle. 

The first Court granted an injunction, but the suit itself was 
dismissed in the first appeal for misjoinder. On the second appeal 
the decision of the first appellate Court was reversed and the case 
was remanded for disposal on merits. It was held that the order of 
remand by the High Court was not tantamount to the issue of an 
injunction.^ But where in consequence of a remand the decree of the 
first Court itself is restored, it is not unreasonable to hold that the 
stay or injunction revives, if the form of the first Court’s decree 
operates as a stay of execution.^ 

18. “Revival** of execution application and Section 15. — 
This section deals only with the computation of the period of limitation 
for an application for execution. It does not affect the law with regard 
to an application to revive an application for execution already made 
but suspended by an interruption and deemed to bo pending final 
disposal by the Court. The section has not the effect of making such 
a revival application a fresh application for execution. It has not got 
the effect of destroying the equitable theory of revival of pending 
application uniformly recognized by Courts.^ A decree-holder applied 
for execution of his decree on 4th January 1916 and while the execution 
was pending, a suit was brought to declare that the property proceeded 
against in execution was not liable to be sold and the execution wa.s 

3. (*21) 8 AIR 1921 All 99 (lOl): 61 Ind Cas 417: 43 All 383 (DB), Madho Prasad 
V. Draupadi Bibi. (Walsh, J. doubting.) 

3a. (’28) 15 A I R 1928 Cal 222 (224) : 107 Ind Cas 79 : 55 Cal 512 (DB), Mahesh 
Chandra v. Jogendra Lai Sarkar. (The pending suit was decided in favour of 
the plaintid-judgment-debtor in trial Court and also in appeal.) 

4. (’15) 2 AIR 1915 Mad 756 (758) : 26 Ind Cas 267 (DB), Dcyfaisami Beddi v. 

V. V enkat achallam Pillai. ((’12) 14 Ind Cas 343 (DB), Qhulam Nasiruddin v. 
Hardeo Parsud, distinguished.) 

5. (’03) 26 All 140 (143): 1903 All W X 211 (DB), Beni Prasad v. Sarju Prasad. 
[See (’03) 26 All 156 (160) : 1903 All W N 221 (DB), Ruddar Singh v. Dhan^l 

Singh. (Suit to set aside decree on ground of fraud ^Interim stay of execution 
till disposal of suit granted — Suit itself decreed — During pendency of appeal 
from the decree the decree itself held to operate as stay though interim stay 
as such came to an end with the passing of the decree.)] 

Section 15 — Note 18 

1. (’27) 14 AIR 1927 All 16 (19, 20, 22) : 100 Ind Cas 692 : 49 All 276 (FB), 
Chhattar Singh v. Kamal Singh. (Right of revival is different and distinct from 

permitting exclusion of time.) . . rr 

(’36) 23 AIR 1936 Cal 239 (242): 63 Cal 57: 162 Ind Cas 654 (DB), Krtsto Kamtnt 

Dehi V. Girish Chandra Mondal. (Such application is not a fresh application for 

[See however (*25) 12 AIR 1925 Pat 298 (299) : 78 Ind Cas 478 (DB), Lai Past 
V. Bamsaran Lai. (Such application is governed by Art. 181.)] 



TIME DURING WHICH PROCEEDINGS ARE SUSPENDED 536 


stayed by injunction. The suit was finally disposed of on the Gth of 
July 1920 and the injunction was dissolved. The execution application 
was then “struck off’* without notice to parties. Oh the lOth January 
1923, the decree-holder again applied for execution and contended that 
his application was only to revive the prior execution application 
which was not finally decided in being so “struck off.” It was 
contended that S. 15 of the Limitation Act had the effect of making 
every application in execution an application for execution and that 
the period of stay by injunction should alone be excluded and that the 
last application should be held to be time-barred. The Allahabad High 
Court in a Full Bench^ decided that it was a case of a revival of a 
pending application and that S. 15, Limitation Act, did not affect the 
right to apply for revival. It is a well-recognized principle of law 
that where the execution of a decree has been suspended through no 
act or default of the decree-holder, the latter has a right to ask the 
Court to revive and carry through the execution proceedings which 
have been thus suspended.^ But where a break in the continuity arose 


2. (*27) 14 AIR 1927 All 16 (20. 22J : 409 All 276; 100 Ind Gas 692 (FU), Chhattar 
Singh v. Kamal Singh. 

iSee also (’44) 31 AIR 1944 Pesh 17 (19) . 212 Ind Gas 62S (IIB), Jawahar Singh 
V. Mohd. Jiafiq, (Where an execution case is struck off for the time being 
because some other suit is pending with regard to the property involved in the 
execution, the application to proceed with the execution after tlxe matter has 
l>cen finally decided in appeal and revision amounts to an application for 
revival of the original application, although the application may not say it in 
so many words : AIR 1927 All 16 . 49 All 276 (FB), Foil.) 

3 . (’05) 27 All 334 (338) : 32 Ind App 102 : 1 Cal L Jour 381 : 2 All L Jour 397 : 
7 Bom L R 433 : 9 Cal W N 601 : 15 Mud L Jour 258 : 8 Sar SIO (PC). Qamar- 
tuUdin Ahmad v. Jaivahir Lai. 


(’21) 8 AIR 1921 All 99 (100) : 43 All 383 : 61 Ind Gas 417 (DB), Madho Prasad 
V, Draupadi Bibi, (A levival application is governed by Article 181.) 

(’23) 10 AIR 1923 All 600 (601) ; 77 Ind Cas 871 (DB), Mahamad Uadi v. Dcbi 
Prasad. (Execution proceedings suspended at the instance of stranger.) 


(’26) 13 AIR 1926 Mad 698 (699) ; 95 Ind Cos 718, Laluinia v. Mazur llannisn, 
(There was no order of suspension.) 

(’21) 8 AIR 1921 Cal 472 (473) : 68 Ind Cas 207 (DB). Ajodhya \nth Pahang v. 
Srinath Chandra Pahary, (Execution sus^ ended by pendency of proceeding 
under O. 21, R. 2, C. P. C., for recording satisfaction.) 

(’21) 8 AIR 1921 Cal 594 (595) : 64 Ind Cas 849 (DB), Jira Bibi v. Majiruddin. 
(Sale held in execution of decree set aside — Second application is one for revivals.) 
(’14) 1 AIR 1914 Cal 269 (270) : 20 Ind Cas 244 (DB). Tilakdhnri Lai v, Bilcram 
Singh, (An intermediate application in execution for another relief does not 
matter.) 


(’36) 22 AIR 1935 Lah 911 (912) : 157 Ind Cas 679 (DB). Hira Lall v. Pun jab 
National Bank. (As successful claim proceedings were jxending, it wa.s held that 
subsequent execution petition was a continuation though prior execution petition 
had been dismissed for default (’09) 2 Ind Cas 76, Mul Chand v. Muhammad 
followed.) 


(’37) 24 AIR 1937 Oudh 158 (159) : 165 Ind Cas 798 : 12 Buck 743 (DB), Narain 
Bakhsh Singh v. Shiva Bhikh. (Execution suspended by order of Insolvency 
Court.) 


(’80) 5 Bom 29 (34, 85) : 1880 Bom P J 232, Kalyanbhai iJipchandbhai v, Ghan- 
shamlal Jadunathji. (Injunction against execution — Act of 1877.) 

(’78) 4 Cal 415 (416, 417) : 3 Cal L R 46 (DB), Issurree Dassee v. Abdool Kluxlak. 


Section IS 
Note 18 
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by leason of the decree-holder’s omission or default, the subsequent 
application cannot be regarded as a continuation of the previous one * 
On the question whether the application for revival should be within 
three years of the removal of stay, there is a difference of opinion 
among the High Courts, some holding that there is no limitation at 
all for such an application and others holding that it is governed bv 
Ai't. 181 of the Act. See Article 182 Note 143. 

19. Notice of “suit” — Sub-section (2). — The provision 
in sub-s (2) will apply only where the enactment requires that notice 
should be given of the suit before s uch a suit is commenced.^ It has 

Pyuroo Tnlhobildariuee v. Xazir Hossein, followed ) 

(08) 31 Mad ,1 (76) : 18 Mad L Jour 46: 3 Mad L Tim 329 (DB), Chalavadi 

Kotiuh V. 1 aloori AlamelaminaL (Provided no new relief is claimed ) 

(’26) 13 AIH 1926 Pat 129 (130) : 89 Ind Cas 886 (DB), Uralnm Hussain Khan v 

must be the same- 

( lyj 2 P Ij 1 22. Kesho Prasad v. Harlans Lai, followed ) 

(’13) 20 Ind Cas 439 (441) (DB) (Cal), Lai Gobind Nath v. Bihar Sahu. 

( 01) 1901) All W N 117 (117), Fanand AH v. Bhup Indar Bahadur Singh. (De- 
eree was under attachment for more than three years.) 

/Mot ^ Anwarali Khan v. Fhul CJutnd, 

( 18) 5 AIR 1918 Mad 1010 (1011): 38 -Ind Cas 300 (DB), Satyanarayana y. 
^arayanstraniy Anidw.] 

also (’ll) 11 Ind Cas 972 (973, 974) (DB) (Cal), Sheikh Mahomed v. William 

(1866) 3 Snth W R Act X Rul 5 (6) (DB), Md. Kalee Shikdar v. Sheikh AH Hos- 
sent. (Revival of suit wrongly struck off owing to pendency of connected suit ) 

(’79) 4 Cal 877 (880) : 3 Cal L R 161 : 4 Ind Jur 236 (DB), Hurronath Bhunjo y. 
Chunm Lai Ghose. (Whether the previous application was finally disposed of 
or not is a question of fact depending on circumstances.)] 

See alst) Article 182 Note 143. 

4 (1^) 5 Cal \\ N 347(348, 349) (DB), Dhuldram Srimani v. Jogendra Chun- 
der Sen. 

See also Article 182 Note 143. 


Section 15 — Note 19 

I. (’39) 26 AIR 1939 All 277 (278) : ILR (1939) All 392 : 181 Ind Cas 948, Shri 

Bhagivan v Secretaiy of State. (Notice to Secretary of State as required br 
S, 80 of the Civil Procedure Code.) 

Mohammad v. .41/red Morris. (Defendant, 
Public Officer purporting to act in discharge of his public duty though in fact it 

wae not so - Provisions of S. 80, Civil P. C. apply —Plaintiff entitled to exclusion 
of period of notice under S. 80.) 

(’32) 19 AIR 1932 Bom 259 (2G1) : 137 Jnd Cas 545 : 56 Bom 135 (DB). Ghhagan 

Jjal SaJcetlal v. M nnicipality of Thana. (Notice under Bombay District Muni> 
cipalities Act.) 

(’14) 1 AIR 1914 Cal 396 (436): 40 Cal 898 ; 23 I G 25 (SB). Weston v. Peary 
IKohan. 

(’17) 4 AIR 1917 Lah 212 (212. 213) : 1917 Pun Re No. 52 : 38 Ind Cas 600 (DB), 
North Western Ply. v. Pam^ Dhan Mai Shib LqJ.. (Notice under S. 80, C. P. C.) 
(’19) 6 AIR 1919 Oudh 26 (27) : 22 Oudh Cas 342 : 54 Ind Cas 535. Ladly Parsad 
T. Nizam-tid-din Khan. (The Secretary of State not a necessary party to the 
suit at all— Period of notice cannot be excluded.) 

( 22) 9 AIR 1922 Pat 549 (550) : 70 Ind Cas 109, R. <$: N. W. Py. Conpany v. Rant 
Satiip^, Lai Choiodhury. (Notice under S. 77, Railways Act toSeeretary of State.) 

( 33) 20 AIR 1933 Sind 240 (244) : 148 Ind Cas 178, Asandas Hashmatrai v. Khan 
Chand. (Suit against a police head constable for alleged illegal search.) 
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no application where such notice is not notice of suit but is only 
intended as an information of the claim to the defendant^ or a notice 
determining a tenancy.^ Where the Secretary of State was the certi- 
ficate holder it was held that he was a necessary party to a suit under 
S. 36 of the Bengal Public Demands Recovery Act (lOia) and hence the 
period of notice served upon him under s. 80, Civil P. C., could be 
excluded under this sub-section.^^ The provisions of this sub-section 
have been held applicable in computing the special limitation under 
S. 535 (2) of the Bengal Municipal Act (l5 of 1932)^^ and the limitation 
provided in s. 14G of the Bengal Local Self-Government Act (3 of 
1885).^® For an instance of the application of the provisions of this 
sub-section to other Acts see the undermentioned case.^*^ 


(’28) 15 air 1928 All 626 (625) : 115 Ind Caa 613 (613), Omlh Behari Lai v. 

Collector of Etah. (Nptice to Court of Wards.) 

( 25) 12 AIR 1925 Mad 1134 (1139) : 48 Mad 586 : 91 Ind Cas 82 (DR) EC Keln 

s Secretary of StaU. (^16) AlH 1916 ^Lad 1093 (DB), .S';.mms’a v. 
i(^ry of State, followed.) 

[See (’23) 10 AIR 1923 Mad 665 (655) : 74 Ind Caa 281 (DBl, Secretary of State 
y.Bagaraja Iyer. (Notice under S. 80, C. P. 0.) 

(’30) 17 AIR 1930 Nag 179 (179, 180) : 26 Nag L R 81 : 123 Ind Cas 903 (DB) 

Council, Buldana. (Suit against District 

[Sec also (’14) 1 AIR 1914 Sind 125(128) : 8 Sind LR 294 : 29 Ind Cas 597 

MunicipaUty of Tata v. Asanmal Chnndoomat. (Notice under Bombay District 
Municipalities Act.)] 

Chettiar v. 

(Section 49 of the Madras Court of Wards Act (I of 
1902) does not require notice of suit witli regard to property of an institution of 
which a ward is only a trustee.) 

537 (DB). Barmla Kant Sen v. Court 
S/ H arris rii cliarse o/ Baraon Estate, Allahabad. (Notice to the Collector under 

^ctiof ) '^ Provinces Court of Wards Act is not a notice covered by this 

^ ‘‘39: 174 Ind Cas 31 

SfalTeitcy^.t5^^^^ " suit under S. 48 (c). 

1 = •■^05 Ind Cas 523 (DB), 

Gaibandha Loan Office v. Saiyadunnes^a. 

Mnnicn^lUy v. 

^ CHittagono v. 

^TriSif (^'’^O) 2 Assam 181 (DB) 

t it . M^^nicxyal Board v. Bankivi Chandra. (Per Ram Labhava J S quri 

of the Assam Municipal Act covers a suit for maliciour prosecution “gainst 
S. 2^217 Limitation Act by virtue of 

r826 (n U P ““"tract -Notice period under 

S. 29 (2), LVm aS deducted under 8. 15 (2) read with 

^i ^ Debi v. Tarah Nath. (Notice under S 155 (•>) 


Section 15 
Note 19 
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Notes 19-20 


The plaintifif is entitled to a deduction of the period of notice if 
at the time of giving it, it was required to be given by law though 
subsequently such notice may have become unnecessary.* 

20. Notice required in case of only one or some only of 
the defendants. — Suppose in a suit against several defendanf? 9 , 
notice is required to be given by law only in respect of’one or some of 
them : is the period of notice to be excluded as against the others also? 
The Allahabad High Court^ has held that if it is necessary or even 
permissible for a plaintiff to bring a suit claiming relief against all 
the defendants jointly, the period of notice should be excluded for the 
whole suit and not merely so far as the defendant to whom notice 
was given is concerned. Any other view will make the provisions of 
s. 15 nugatory in cases in which it is necessary to implead in one suit 
(uivate individuals and a public officer against whom thei'e is but 
one cause of action. All that the section requires is that a notice should 
Jiave been given under law and if this condition exists, it declares 
without any qualification or reservation that the period of notice shall 
be excluded. The Bornbay High Court is also of the same opinion.^ 
The Calcutta High Court has however held to the contrary.^ But it 
was a case wdiei’e the Court came to the conclusion that even as against 
the Secretary of State for India the period of notice could not be 
deducted on the basis of s. 29 of the liimitation Act as it stood before 
the amendment which made it applicable to local and special laws. The 
High Courts of Lahore* and Patna® and the Judicial Commissioner's 
Court of Sind® are also of the same view as that of the High Courts of 
Allahabad and Bombay. 

But, in any case, the plaintitT is not entitled to claim deduction 
of time as against private individuals by impleading the Secretary of 

4. (’24) 11 AIK 1924 Item 304 (305) : 81 lud Gas 750 (DB), Khanderao v. ChaiC* 
■}uaUaf)pa, (Notice under Bombay Court of Wards Act— Ward ceasing to be such 
before suit came on for hearing.) 

Section 15 — Note 20 

1. (’30) 17 AIR 1930 All 742 (745) : 53 All 44 : 132 Ind Gas 17 (DB), Mahomed 
Sharif v. Nasir Ali. (Suit against a Police Inspector and other private indivi- 
duals for damages for »malicious prosecution on the ground that all the defen- 
dants conspired to bring a false charge against the plaintiff.) 

2. (’24) 11 AIR 1924 Bom 304 (365) : 81 I C 750, Khanderao v. Chamnallappa. 
(Notice under Bombay Courts of Wards Act being required only in respect of 
some of the defendants.) 

3. (’19) 0 AIR 1919 Cal 949 (950) : 47 Ind Gas 524 (DB), Gangadhar Nanda v. 
JauaJdmoni Dasi. {Held this section does uot apply to suit under S. 104H. 

Bengal Tenancy Act.) , 

4. (’28) 15 AIR 1928 Lah 349 (350) : 9 Lah 519 : 111 Ind Gas 749 (DB). E.l. liy. 
f’o. V. BahimnUa Jlahi BaVs/t. (Provided all the defendants are properly 
impl&ided in the plaint, it does not affect the application of this section that 
any or some of the defendants are found on trial not to be liable.) 

5. (’22) 9 AIR 1922 Pat 549 (550) : 70 Ind Gas 109 (DB), B,d-N. W, By, Co, v. 

i.*ar»s«rt 4 p?aZ (Suit against several Railways -Notice to Secretary 

of State necessary only with respect to one of the Railways.) 

6. (’37) 24 AIR 1937 Sind 281 (284) : 32 Sind L R 106 : 172 Ind Gas 622 (DB), 
Vdharavi Vassanmal v. Grahams Trading Co, Ltd. (Joint tort-feasors -One 

requiring notice under S. 80, C. P. C.) 
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State or a public officer and giving liim notice, though Section 15 

he might have done so under a mistake of law or fact/ Notes 20-24 

21. Adverse possession (Section 28) and extension of 

limitation under sub*section (2). — Wliere a suit for possession 

is instituted after twelve years of the cause of action but is within 

time by reason of the exclusion of the period of notice required to be 

given before suit, the defendant cannot claim that his title by adverse 

possession is perfected by the suit not having been instituted within 

twelve years of the cause of action. The reason is that the defendant 

can get a title only on the expiration of the period limited hy the Act 

for instituting such suit, and such period will be twelve years exclndiny 
the period of notice.^ 


22, Sub-section (2); ^Enactment for the time being in 
force. **-_These words require tjiat the enactment referred to must be 
in force in the p/ace in which the suit is brought. 'Section 54 of the 
United Provinces Court of Wards Act requires two months' notice to 
be gi\en before a suit is instituted against a ward represented by the 
Collector. In a suit instituted against the ward outside the United 
Pro\inces, viz., at Delhi, it was held by tlie Lahore High Court^ that 
the fact that the defendant was a ward under the United Provinces 
Court of Wards Act would not make S. 15, sub-s. (2) of the Limitation 
Act applicable to the suit, as the United Provinces Court of Wards 
Act which required two months’ notice to be given would not apply 
to suits instituted outside the Province to which alone the enactment 
applied thougli the suit was against that ward. 

23. Section 15 sub section (2) and Sections 6 and 8. See Note 41 

to Section G. 


24. Section 15 and res judicata decision between tiie 

same paiiies in a prior execution application as to the applicability of 
this section is binding on them and the same question of limitation 
cannot bo agitated in a subsequent application.’ 

7. (’19) G .\I1{ 1919 Oudh 20 (27) ; 55 lud Cas 5.35 : 22 Oudh Cas 842, Ladli 
J rasad v. Isaizamiutdin Khan. 

(’38) 25 AIR 1938 Mad G12 (613) : 178 lud Cas 880 (DB). Sevugan Cliettiar 
y. Itaghnnatha Doraisingam. (Suit concerning title, between plaint charity and 
temple represented by a ward who was trustee of the temple -Though ward is 

the Estate Collector S. 80, C. 1>. C. does not apply as the subject- 
matter of the suit does not relate to any act done by the Collector or the Public 
UHicer in his ofiicial capacity— Period of notice cannot be deducted.)] 

Section 15— Note 21 

eS 

Section 15 — Note 22 

(1937) Lah 11 

Monroe - Coldstream and 

iMouroe JJ,, Jai Lai J. cotiira.) 

Section 15 — Note 24 
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Section 16 
Notes 1-2 


IG.* In computing the period of limitation prescribed 

for a suit for possession by a purchaser 
at a sale in execution of a decree, the 
time during which a proceeding to set 
aside the sale has been prosecuted shall 
be excluded. 

Synopsis 

1. Scope of the section. 

2. “Suit.” 

3. “Proceeding.” 

Topic indicator. 

Symbolical possession obtained — Suit for actual possession — Sejtion not 
applirable. See Note 1. 

Prosecuting claim based on «ale -Time not to be excluded. See Note 3. 

1. Scope o£^ the section. — Articles 137 and 138 prescribe the 
period of limitation for suits for possession by purchasers at sales in 
executioh of decrees. This section enacts that in computing the period 
of limitation so prescribed, the time during which a proceeding to set 
aside the sale has been prosecuted shall be excluded. 

In order that this section may apply, the suit must be for 
possession by a piirch-aser at a sale in execution of a decree. In other 
■words, the cause of action for the suit must be the purchase. A person 
■who has purchased at a sale in execution of a decree and has obtained 
symbolical possession, and sues for actual possession, cannot be said 
to be suing as a purchaser at a sale in^execution of a decree within 
the meaning of this section. The cause of action for the suit in such 
a case is not the purchase but the adverse possession of the defendant 
from the date of the delivery of symbolical possession; Article 144 and 
not Article 137 or Article 138 governs such cases.^ 

2. “Suit,” — This section applies, in terms, only to suits for 
possession by a purchaser at a sale in execution of a decree. The word 
“suit” in this Act does not include an “application.*' (See section 2, 
clause 10.) 

An application for possession under Order 21 Rules 95 and 96 of 
the Civil Procedure Code will, therefore, not fall within the purview 
of this section. (See Art. 180 Note 4.) 


Exclusion of 
tiite during which 
proceedings to set 
aside execution- 
sale are pending. 


• Act of 1877 : S. 16 ; Act of 1871 : S. 17. 

Same aR above, except for the following changes, viz., for the words “a 
proceeding to set aside the sale has been prosecuted** there was “the judgment- 
debtor has been prosecuting a suit to set aside the sale** in the Act of 1871 and 
“the judgment-debtor proceeding to set aside the sale** in the Act of 1877» 

Act of 1859. 

No corresponding provision. 

Section 16 — Note 1 

1. (’50) 37 AIR 1960 Assam 60 (Pr 13) (DB), Bireswar Banerjee v. Sadhiram Atoi. 
(’46) 33 AIR 1946 Pat 302 (205, 206) ; 24 Pat 717 Balgohind v. LiUi Kuer. 
(*21) 8 AIR 1921 Cal 385 (387) : 70 Ind Cas 420 (DB). Brojendra Kumar Boy 

Choudhri v. Ashutosh Roy. 
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3. “Proceeding.” — Under the Limitation Act of I 87 l, the Section 16 
period during which the judgment -debtor had been prosecuting a Note 3 
suit to set aside a sale was excluded. The w'ord “proceeding” was 
substituted for the word “suit” in the Act of 1877. The intention of 
the Legislature is evidently to allow exclusion of time during which 
the validity of the sale is in controversy, whether the sale is impoaclied 
by a suit or by an application to set aside the sale.’ Thus, wliere tlie 
judgment-debtor filed an application to set aside the sale and, on the 
application being dismissed, filed a suit to set aside the decree and the 
sale, and the suit was finally dismissed by the Privy Council, the 
entire time taken in respect of such proceedings, i. e., the period during 
which the legality of the sale was in question, was excluded under this 
section in a suit for possession by the auction purchaser.^ 

The word “proceeding” refers only to a proceeding to set aside 
the sale and the period during which the auction purchaser has been 

unsuccessfully prosecuting a claim based on the sale cannot be excluded 
in a suit by him for possession,^ 


17.* (/) Where a person, who would, if he were living, 
Effect of death have a right to institute a suit or make an 
before right to sue application, dies before the right accrues, the 

period of limitation shall be computed from 
the time when there is a legal representative of the deceased 
capable of instituting or making such suit or application. 

• Act of 1877 : S. 17. 

Same as above. 


Effect of death 
before right to sue 
CLccrices, 


Act of 1871 : S. 18. 

When a iieisou who would, if he were Hviug. have* 
right to sue, dies before the right accrues, the period o 
limitation shall be computed from the time when there is a 
representative in interest of the deceased capable of suing. 

When a person against whom, if he were living, a right to sue would havt 
accrued, dies before the right accrues, the jjeriod of limitation shall be computed 
from the time when there is a representative whom the plaintiff may sue. 

Nothing in the former part of this section applies tosuits for the msiesHion 
of land or of an hereditary office. 

Act of 1859. 

No corresponding provision. 



Section 16 — Note 3 

^ II A'aUt 
oy V. Cishore Lai, (Word ‘proceeding’ is comprehensive to include suit as well 
as application.) 

(803. 804);36 Ind Gas 547 (DB), Vromotha Nath Rov 
V. Kxshori Lai, ^ 

(1864) 1864 Suth \V R Gap 130 (130) (DB). Wooina Churn v. Ranee 
Mohavioya. 
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Section 17 
Notes 1-2 


(2) Where a p-rson against whom, if he were living, a 
right to institute a suit or make an application would have 
accrued dies before the right accrues, the period of limitation 
shall be computed from the time when there is a legal repre- 
sentative of the deceased against whom the plaintiff may 
institute or make such suit or application. 

(3) Nothing in sub sections (/) and ( 2 ) applies to suits 
to enforce rights of pre-emption or to suits for the possession 
of immoveable property or of an hereditary office. 


Syn 

1. Legislative changes. 

2. Scope of the section, 

3. Relative scope of sections 6 

and 17. See Note 3 to S. 6. 

A. Where a person, who would, if 
he were living, have a right to 
sue, dies before the right 
accrues. 

5. Death cf creditor on day when 
debt becomes due. 

Tojdc I 

Suit by or against adminisirator. See 
Note 8. 

Suit by or against executor. See Note 8. 
Dit'abiJity of legal representative. See 
S. G Note 44. 


[ 6. The starting point of limitation 

under the section. 

7. “Legal representative," mean* 

ing of. See Note 43 to S. 6, 

8. “Capable of instituting . . . , 

such suit." 

9. Claims against estate of de- 

ceased person — Applicability 
of section — Sub-section (2). 
See Note 4. 

10. Suit on behalf of idol. 
dicator 

Section not applicable to ap^ieals. See 
Note 2. 

Suit for partnership accounts after 
death of a partner. See Note 4, 


1. Legislative changes. 

(1) There was no corresponding section in the Act of 1859. 

(2) The corresponding section in the Act of 1871 did not apply to 

applications, but applied only to suits. The sections in the later 
Acts apply to applications as well as to suits. 

(3) The section in the Act of 1871 applied also to suits for pre-emption. 

But the sections in the later Acts do not apply to such suits. 

(4) The corresponding section in the Act of 1871 spoke of a “represen- 

tative in interest’' and a “representative.” The subsequent Acts 
refer to a “legal representative.” 


2. Scope of the section. — It is a general principle that unless 
there is a cornijleted cause of action, limitation cannot run and that 
unless, inter alia^ there is a person who can sue and a person who 

can be sued, there cannot be a complete cause of action,^ It follows that 

% 

Section 17 — Note 2 

1. (’38) 25 AIR 1938 Mad 353 (356J : I L R (1938) Mad 586 : 174 Ind Gas 459 
(FB), S^ihhiah Thevar v. Samiappa MudaXiar. 

(1913) 2 K B 549 (552) : 82 L J K B 949 : 109 L T 77:29 T L R 486, Gelmini v. 

Moriggia. (Day of payment — Cause of action matures next day.) 

(1821) 5 B A Aid 204 (214) : 106 E R 1167:24 R R 325, Murray v. East India 

Company, (Referred in AIR 1919 Mad 798.) 

(1897) 1 Q B 702 (707, 708) : 66 L J Q B 462 : 76 L T 608 : 45 W B 488, Coburn 
T. CoUedge. (Solicitors* costs -Cause of action accrues when work is completed.) 
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limitation will not run where there is no person who can sue or who 

can be sued. This section is based on this principle. It provides that 

(except in certain cases enumerated in sub-s. (3)), where a cause of 

Mtion accrues in favour of, or against, the estate of a deceased person 

limitation must be postponed till there is some one who can sue or be 
sued on behalf of the estate. 

The section is one of the provisions of the Act which enable the 
institution of proceedings after the period prescribed therefor by the 
first schedule. It has been seen in Note 2 to s. 6 that such provisions 
proceed in different ways to achieve this end; for instance, in some of 
them the starting point of limitation is postponed, while in some 
others the starting point of limitation is not postponed but the litigant 
IS allowed an additional period. This section belongs to the former 
category which postpones the starting point of limitation. 

• °° which limitation is postponed under this section 

18 the absence of any person who can sue or be sued on the cause of 

action. The cause of action contemplated is one which arises in favour 

of, or against the estate of a deceased person. Sub-section (l) relates to 

cases in which such cause of action accrues in favour of tlie estate- 

sub-s. ( 2 ) relates to cases in which the cause of action is against the 

estate. In either case, the starting point of limitation is postponed till 

there is ^me person who is capable of suing or being sued on belialf 
01 the estate. 

annl^M 'WUcations; it does not 

pply to appeals. Suits for pre-emption, suits for the possession of 

immovable property, and suits for the possession of an hereditary office 

are expressly exempted from the operation of this section, (sub-s. (3).) 

3. Relative scope o{ Sections 6 and 17. — See Note 3 to Section C. 

‘I'J “cwtra.'" ^ D.cijcuira Xarain v. 

^ ° = 3’ -3^3 (PC). Mevapna 

Chetty V. Supramautan Chetiy, ^ ^ Meyappa 

(■ 19 ) 6 AIU 1919 Mad 972 ( 981 ) : 10 Mad 1010 : 13 Ind Cas 31 (PI?) Sccti Kutti 

V. (Per Srinivasa Aiyaugar J.) 

(’19)6 Allt 1919 ]\Iad 798 (808) ; 41 Mad 749 • 47 Tnd T'iq -qq nr j 

Slowe?) ‘ Appayasami Xaicker. I i Ifl'ie p 

Sa:z kLI ■ 

'■ ^ 251-37 lud Cas 277 (UB) Pri.a SaJ ki 

TkanikUachlll S, Ma,nkl.i,n PUlai v. 

^'Tu^e^r'^o^aLn gnl " ^ halloo v. 

2 mi 36 Am i' a fa rf "lutwalli from date of hie appointment.) 

plaHa ^I-nniokan Haidar v. Dmelulu 

^'oLllan^ Ualararayan v. Vadanuilai 

(•6«) 10 Suth W R 15 (19) (DB), Womesh Ckunder Goopto v. Raj Xarain Roy. 


Section 17 
Notes 2-3 
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Section 17 
Note 4 


a person who would, if he were living, have 
a right to sue, dies before the right accrues.— Sub-section (i) 

provides for cases whefe a person who would, if he were living, have 

a right to institute a suit dies before the right accrues. Sub-section (2) 

refers to cases in which a person against whom, if he were living, 

a right to institute a suit would have accrued, dies before the right 

accrues. Thus, both sub-ss. (i) and (2) refer to cases in which a right 

to sue accrues after the death of a person in circumstances in which 

such right would have accrued to or against such person if he were 

living. In other words, the section refers to cases where a right to sue 

accrues in favour of or against the estate of a deceased person. Thus, 

suppose A contracts with B to pay B a certain sum of money on the 15th 

January 1930. B dies on 10th January 1930. If B had been living on the 

loth January 1930, a right to sue would have accrued in his favour 

on A s failure to pay the money on that date. Suppose, in the above 

illustration, A dies on lOth January 1930. In such a case, if A had been 

living on the loth January 1930, a right to sue would have accrued 

against him on his failure to pay the money on that date. As it is, on 

A s failure to pay the money on the loth January, a cause of action 

accrues in favonr of the estate of B in the first instance: and in the 

second instance, a cause of action accrues against the estate of a. 

Sub-section (i) applies to the first case and sub-s. ( 2 ) applies to the 
second case. 

It will be seen that in both the illustrations given above, the 
right to sue accrues after the death of the person to whose estate the 
right relates. If such cause of action accrues before the death of such 
person, the section does not apply although the right may be enforceable 
on behalf of or against the estate of the deceased person. The reason 
is that the section only applies where the person to whose estate the 
cause of action relates dies before the accrual of the cause of action.* 

Suppose, a cause of action which exists in favour of or against the 
estate of a deceased person has been the result of the death of such 
person in the sense that but for such death, the cause of action would 
not have arisen at all. Thus, supiX)se there is a partnership amongst 
A, B and c. a dies. A’s death causes a dissolution of the partnership 
and gives rise to a cause of action in favour of his representatives to 
sue B and c for an account of the partnership business and for a's 
share of the profits of the business. In such a case, the cause of action 
owes its existence to the death of a. The question arises as to whether 
this section applies to such cases. It has been assumed in the under- 
mentioned cases^ that this section will apply even to such cases. It is 

Section 17— Note 4 

1. (’23) 10 AIR 1923 Rang 98 (98) : 79 Ind Gas 284, Burn v. Paul, (Application.) 
(’18) 5 AIR 1918 Mad 526 (528) : 41 lud Gas 605 (DB), Lakshvii Narayana v, 

Veyikata. (Gause of action before death — S. 17 does not apply.) 

(1674) L R 17 Eq 71 (74) : 43 L J Gh 12, Boaiicright v. Boaiv'y-ight. (Do.) 

2. (’81) 7 Cal 627 (631, 632), Lawless v. Calcutta Landing and Shipping Co. Ltd, 
(Agency.) 

(’96) 20 Bom 15 (44) (DB), Rivett-Carnac v. Ookuldas SobhanniuU. (Partnership.) 

(*05) 9 Cal W N 537 (541), Mohit Lall Dutt v, Raj Narain Dutt, (Do. — 20 Bom 
15 followed.) 
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submitted that the said view is not correct. The cause of action being Section 17 

itself the death of such person, it cannot be said that the deceased Notes 4 to 6 

person, if he were alive, would have had a right to institute a suit on 

such cause of action.^ In support of the view that the said decisions are 

not correct, it has also been said that in such cases the cause of action 

arises at death and not afterwards and that, therefore, it cannot be 

said that thp deceased person has died before the accrual of the right 

to sue within the meaning of this section.'* But this latter reasoning 

also does not seem to be correct. The right to sue arises on the death 

of the deceased person and not at the same time as the death takes 

place. In other words, in such cases, the cause of action arises the 

next moment after the death and not at any time before. 

5. Death of creditor on day when debt becomes due. [Oinitted.] 

6. The starting point of limitation under the section. 

Limitation under the section runs from the time when there is a legal 
representative of the deceased by or against whom tlie suit may be 
instituted. Thus, three conditions are necessary for limitation to begin 
to run under the section ; 

(1) There must be a legal representative of the deceased. 

(2) The legal representative must be capable of suing, or being 

sued, on behalf of the estate. 

(a) The legal representative must be capable of suing, or being 
sued, on the particular cause of action in question. 

The provision that limitation begins to run from the time when 
there is a legal representative capable of suing or being sued on the 
cause of action, does not mean that limitation begins to run the 
moment there is such a person irrespective of the question whether 
the cause of action is mature at such time. Where the cause of action 
arises after the coming into existence of a person who is capable of 
suing or being sued on behalf of the estate, limitation under this section 
does not i)egin to run from tlie time of the coming into existence of 
such person but only from the time when the cause of action arises. 

Thus, suppose that at the time of the death of x there is a person 
capable of suing on behalf of the estate. It a cause of action arises 

ISee also {'16) 3 AIR 1916 P C 202 (204) : 43 Ind App 113 : 35 Ind Gas 323 (PC), 

Aleyappa Chetty v. Supramaiiian Chetty. (Suit for accounts after death of 
partner— It was assumed by Privy Council without deciding that the suit should 
be deemed to be suit which the deceased partner would, if he were living, have a 
right to institute - Case under S. 17, Straits Settlements Limitation Ordinance.)] 

3. (41) 28 AIR 1941 Mad 449 (466) (FB), Venkateswara Saj-ma v. Venkatesa 
Ayyar. (See the observations of Abdur Rahman, J., in this case at page 466, 
w ere he points out that this section applies only where the accrual of the 
cause of action is independent of the death of the person. Accordingly His 
Lordship has held that S. 17 does not ap^dy to a suit by the manager of a reli- 
gious endowment for the recovery of endowment property transferred for valuable 
consideration by his predecessor in office as the cause of action for such a suit 
arises only on the death of the transferor.) 

4. See U. N, Mitra’s “Limitation Act,” (Edn. 6), Vol. II, p. 882. 

3.Lim.35. 
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^ction 17 Subsequently in favour of the estate, limitation runs not from the 

Notes 0-8 cleath of x but from the time when the cause of action accrues. The 

section has not the effect of accelerating the cause of action so as to 
enable it to be treated as arising at the death of x.^ 

7. “Legal representative,” meaning of — See Note 43 to Section 6. 

8. “Capable of instituting such suit.’'_In order that 

limitation may begin to run under the section, the mere* existence of 
a legal representative of the deceased is not enough. It is necessary 

that such legal representative should be capable of instituting a suit 
on the cause of action.^ 

The section does not lay down as to when a legal representative 
may be held to be capable of instituting a suit on behalf of the estate 
of the deceased person. Where, for example, the incapacity is due to 
the fact that the legal representative is an alien enemy residing in a 
foreign country, he may become capable of instituting a suit if either 
he becomes a resident in British India with the permission of the 

Central Government or after the state of war ends, (see S. 83, Civil 
Procedure Code.) 

Again, in the case of a person other than a Hindu, Muhammadan, 
Buddhist, Jain, Sikh or Indian Christian dying intestate, only an 
administrator can sue or be sued on behalf of the estate.^ An 
administrator derives his right solely from the grant of the letters of 
administration and hence, in cases where he alone can sue or bo sued 
on behalf of the estate, such suit cannot be brought before the grant 
of the letters of administration. In such cases, therefore, limitation 
does not begin to run under this section before the grant of the letters 
of administration.® 

Where letters of administration have been granted only with 
reference to a portion of the estate, and the remaining portion of the 
estate continues to be unrepresented, suits in respect of such portion 
cannot be brought until letters of administration have been obtained 
with regard to such portion.^ Hence, it is conceived that if the cause 

Section 17 — Note 6 

1 . (’36) 23 AIK 1936 P O 309 (311, 312) : 164 Ind Gas 337 : I L R (1937) Mad 94: 

63 Ind App 429 (PC), Murugesam Pillai v. M inakshisundara Amrtial. 

Section 17 — Note 8 

1 . (*16) 3 AIR 1916 P 0 202 (204) : 43 Ind App 113 : 35 I. C. 323 (PO), Meyappa 
Chetty V. Supramanian Chetty, (Capability of administrator and executor.) 

2. See Ss. 211, 212, Indian Succession Act, 1925. 

(*25) 12 AIR 1925 Rang 186 (187): 3 Rang 46: 85 Ind Cas 325, Barnett Bros. 

Lid, V. E, Foiole. 

(*94) 18 Bom 337 (341, 342) (DB), Framji Dordbji Ghasxoala v. Adarji Doi'abji 
Gliastcala. 

(’82) 4 All 192 (195) : 1882 All W N 3 (DB), Sukh Nandan v. Rennick. 

3. (1902) L R 1902 A C 257 (260) : 71 L J P C 49 : 86 D T 245 : 51 W R (Eng.) 

18 ; 18 T L R 420, Chan Kit San v. Ho Fung Hang. 

(*1C) 3 AIR 1916 P G 202 (205) : 43 Ind App 113 : 35 Ind Cas 323 (PC), Meyappa 
Chetty V. Supramanian Chetty. 

4 . (’94) 18 Bom 337 (340, 341) (DB), Framji Dorabji v. Adarji Dorabji. 
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of action relates to such unrepresented ix)rtion of the estate, limitation 
will be postponed under this section till the grant of letters of 
administration in respect of it. 

The rule is different where there is an executor. An executor 
derives his title from the will and he can sue or be sued on behalf 
of the estate even before obtaining probate of the will.® The rule 
requiring probate in his case will only prevent a decree being passed 
before such i^robate is obtained and will not prevent the institution of 
the suit. Hence, in such cases, there will be no postponement of limi- 
tation under this section.® 


The rule that an administrator or executor alone can sne or be sued 
on behalf of the estate of a deceased person does not apply to Hindus, 
Muhammadans, Buddhists, Jains, Sikhs and Indian Christians.' Hence, 
in such cases, a suit can be brought on behalf of or against the estate 
of a deceased person even before the grant of letters of administration^^ 
even though there may be no executor. Hence, there will bo no 
postponement of limitation under this section in such cases. Where 
there is an executor in such cases, he can institute suits on behalf of 
the estate even before the grant of probate and consequently, tliere 
will be no postponement of limitation under this section,^ 


The fact that in the above cases a decree cannot be passed in a 
suit for the recovery of a debt due to the estate, before the grant of a 
succession certificate,® does not bar the institution of the suit.^® 

5 . (’16) 3 AIR 1916 P G 202 {204. 205) : 43 Ind App 113 : 35 lad Gas 323 (PC), 
Meyappa Chetty v. Supramanian Chetty. 

(’13) 19 Ind Gas 409 (409):37 Bom 158 (DB), Jamsetji Nassancanji v. Hirjibhai 
(1872) 42 L J Ch 234 (240) : 5 H E 656, Khoj^ v. Gye, 

(1804) 10 Yes 93 (94) : 7 R R 351, Webster v. Webster. 

6 . (’16) 3 AIR 1916 P G 202 (204. 205) : 43 Ind App 113 : 35 Ind Gas 323 

(PC), Meyappa Chetty v. Supravianian Chetty. (Straits Settlements Limitation 
Ordinance, 1896.) 

7 . See Section 212, Indian Succession Act, 1925. 

7a. (’38) 25 AIR 1938 Mad 157 (160) : ILR (1938) Mad 533 : 174 I. C. 638 (DB), 
^^rasanlcara Mudaliar Amaravathi Ammal. appointed under will 

declining to accept office — Heir-at-law of testator can maintain action to recover 
possession of estate left by testator.) 

(’37) 24 AIR 1937 Sind 84 (84, 85) : 31 Sind LRU: 168 I. 0. 55 (DB), Shrimati 
Pevibai v. Motumal Kalachand, (Will by Hindu made at Hyderabad, Sind, of 
property at Hyderabad — Probate is not necessary before suing as legatee.) 

( 37) 24 AIR 1937 Sind 318 (320);172 I. C. 805, Javinabai v. Jethamal. (Residuary 
legatee under will is legal representative capable of instituting suit.) 

8^(’14) 1 AIR 1914 Mad 51 (64) : 37 Mad 175 : 24 I. C. 852, BaUxkyishnadu v. 
Jsarayanaswamy Chetty. 

Krishna Kinkur Roy v. Panchuram Mondul. 

( -6) 13 AIR 1926 Mad 434 (447):49 Mad 261 : 94 Ind Gas 83 (FB), Bamiah 
Venkatasubbamma. (Hindu will in moflussil.) 

9 . See Succession Act, 1925, Section 214. 

10 . (’14) 1 AIR 1914 Mad 51 (54) : 37 Mad 175 : 24 I. C. 852, Balakrishnadu v. 

Narayanaswainy Chetty. 

I. O. 805, Jamnabai v. Jethamal. (“Cat^; 
and obt'aTn^Cree!’’) ‘“‘^rpreted as “capable of instituting a suit 


V. 
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Note 8 
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Section 17 
Notes 8-10 


RIGHT TO SUB ACCRUES 


At the same time, it must be noted that the expression “ capable 
of instituhng a suit m the section means “ capable of instituting a 
suit m which a decree might be obtained. " Hence, although a suit 
may be instituted before the grant of probate of a will or succession 
certificate and the passing of the decree alone may be deferred till 
the grant of such probate or succession certificate, yet, if the case ia 

probate or certificate cannot be obtained at all. 

the plaintifl cannot be said to be capable of instituting a suit in which 

a decree might be obtained and hence, it must be held that in such 

cases there is no one capable of instituting the suit on behalf of the 
estate. “ i 


As to whether the fact that the legal representative of the 

deceased is under a disability referred to in s. 6 will be a ground 

for the postponement of limitation under this section, see 'note 3 
to S. 6. 


The section says that limitation must be computed from the time 
when there is a legal representative who is “ capable of instituting 
such suit. That means that the mere existence of a person who can 
sue on causes of action accruing to the estate is not enough. Such 
legal 1 epresentative must be competent to sue on the pUTticular cause 
of action which is in question. Thus, suppose a certain sum of money 
would have fallen due to a deceased person, if he were alive in 1935 . 
If he dies in 1930, the mere fact that there is at the time a legal 
representative who can sue on behalf of the estate will not start 
limitation under this section in 1930. L/imitation can only run from 
1935. The reason is that in 1930 the legal representative is not capable 
of suing on the cause of action for the simple reason that the cause of 
action has not arisen. The section has not the effect of accelerating 
the cause of action in such cases. 


9. Claims against estate of deceased person —Applicability of Section. 
— Sub-section (2). — See Note 4, 

10. Suit on behalf of idol. — Where the shebait of an idol dies 
and there is a vacancy in the ofiice of shebait, a suit on behalf of the 
idol can be brought by any one interested in the foundation, as the 
next friend of the idol with the permission of the Court. Hence, there 
will be no postponement of the starting point of limitation in such a 
case.^ 


(’16) 3 AIR 1916 P C 202 (204, 205):43 Ind App 113 : 35 lud Cas 323 (PC). 
Meyappa Chatty v. Supramanian Chatty, 

11. (’16) 3 AIR 1916 P C 202 (204) : 43 Ind App 113 : 35 Ind Cas ^3 (PC), 
Mayappa Cheity v, Supramanian Chatty, 

12 . (’36) 23 AIR 1936 P C 309 (811, 312) : 164 I. C. 337 : 63 I. A. 429;ILR (1937) 
Mad 94 (PC), Murugasam Pillai v. Minakshisundara Ammal, 

Section 17 — Note 10 

"l. (’49) 36 AIR 1949 Cal 199 (Pr, 7) (DB), Manmohan Haidar v. Dibbandu 
Prosad. 



k 


EFFECT OF FRAUD 


549 



Where any person having a right to institute a 
^ ^ j suit or make an application has, by means 

Effect of fraud. r r * • , , » ^ 

or fraud, been kept from the knowledge of 
such right or of the title on which it is founded, 

or where any document necessary to establish such right 
has been fraudulently concealed from him, 

the time limited for instituting a suit or making an appli- 
cation — 


(a) against the person guilty of the fraud or accessory 
thereto, or 

(h) against any person claiming through him otherwise 

than in good faith and for a valuable considera- 
tion, 

shall be computed from the time when the fraud first became 
known to the person injuriously affected thereby, or, in the 
case of the concealed document, when he first had the means 
of producing it or compelling its production. 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. “ Suit or application. " 

4. There must have been fraud. 

5. Person defrauded must have been 

kept from knowledge of his 
right to sue or to apply. 

6. Plea of fraud. 

7. Burden of proof. 

8. Fraud, if can be antecedent to 

the cause of action. 

9. Pre-emption cases. 


10. Proceedings to set aside execu- 
tion sales. 

11. “Document necessary to estab- 
lish such right.’* 

12. “ Has been fraudulently con- 
cealed from him.’* 

13. Starting point. 

14. Against whom time can be ex- 
tended. 

15. Applicability of the section to 
period fixed by Section 48, Civil 
Procedure Code. 


Topic Indicator 


Actual and active fraud necessary. See 
Note 4. 

Application against decree-holder and 
auction-purchaser. See Note 14. 
Article 95 and this section. See Note *>. 
Concealment of document. See Note 13. 
Concealment of title. See Note 4 . 
Criminal complaint — Section not 
applicable. See Note 3. 


I'raud after limitation has begun to run 
— Section not applicable. See Note 2. 

Fraud in Section 48, C. P. C. — Not 
same as fraud in this section. See 
Note 15. 

Mere concealment of facts. See Note 4. 

Mere suspicion is not knowledge. See 
Note 13. 


1. Legislative changes. — Section 9 of the Act of 1859 and 
S. 19 of the Act of 1871, corresponding to this section, dealt with the 
effect of fraud o n a person s right to institute a The Act of 1877 

• Act of 1877 ; S. 18. 

Same as above. 


Section 18 
Note 1 


Act of 1871 : S. 19; Act of 1859 : S. 9. 

(Section 19 of the Act of 1871 and 8. 9 of the Act of 1859 were the same 
except for the change noted in the “ Legislative changes, ** Note 1.) 
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Section 18 extended the section to applicatioyis also. There is no change effected 
Notes 1-2 in the present Act. 

2. Scope of the section. — This is an enabling section^ which 
X:;ostpones the starting point of limitation for suits and applications 
where the plaintiff s or the applicant’s right to seek relief is, by means 
of fraud, kept from his knowledge. The mere fact that the cause of 
action is founded on fraud is not enough to bring the case within 
this section.^ Article 95 will apply to such cases. 

Whether this section or Art. 95 applies, time, however, runs from 
the date when the fraud first becomes knoion to the person injuriously 
affected by the fraud. The principle on which both the provisions are 
based is the same, namely, that where a remedy is given on the 
ground of fraud, the right of the party defrauded is not affected by 
the lapse of time so long as he remains in ignorance of the fraud. ^ In 
Tiolfe V. Gregory f where the relief claimed was founded on fraud, 
the Lord Chancellor observed as follows ; 

“As the remedy is given on the ground of fraud, it is governed by this 
important principle, that the right of the party defrauded is not affected by lajjse 
of time, or generally speaking, by anything done or omitted to be done, so long as 
he remains, without fault of his own, in ignorance of the fraud that has been 
committed.^’ 

A person desiring to invoke the aid of this section must establish 
two things — 

(1) that there has been fraud, and 

(2) that by means of such fraud he was kept from the Jai07v~ 

ledge of his right to sue or apply or of the title on which 
such right is founded.® 

Both these things must be established. It is not enough for the 
plaintiff’ or applicant to show that the act done by the defendant was 
fraudulent. He must, as observed by Petheram, C. J., in Kailash 
Chandra v. Bissonathf “carry the fraud further” and show that his 
right to sue or to apply has been kept from his knowledge by means 

Section 18 — Note 2 

1. (*23) 10 AIR 1923 All 2S2 (2S3) : 45 All 316 : 71 Ind Cas 631 (DB). Sheo Ham 
Koeri v. Ikravi'tinnissa Bihi, 

iSee also (*32) 19 AIK 1932 Cal 381 (381, 382) : 137 Ind Cas 378 (DB), Snrja 
Kanta v, Jogendra Naih.~\ 

2. (’29) 16 AIR 1929 Rang 62 (63): 117 Ind Cas 63 ; 7 Rang 104 (DB), Bon ramah 
V. A. N, A. N, Chetfiar, (It must be proved that a i)ersou’s title or right has 
been kept from his knowledge by other party’s fraud.) 

3. (’22) 9 AIR 1922 Cal 157 (158) : 68 Ind Cas 94 : 49 Cal 886 (DB), Bivian 

Chandra Dufta v. Vromotho Nath Ghose, 

(’25) 12 AIR 1925 Mad 1255 (1257) : 48 Mad 925 ; 91 Ind Cas 151 (DB), Bamiah 

Co. V. Sadasiva Mudliar & Bros. 

4. (1865) 146 R R 463 (466) : 13 W R (Eng) 355 (356) : 4 D J & S 576 : 34 L J Ch 
274 : 11 Jur (n S) 98 : 12 L T (N 8) 162. 

5. See Notes 4, 5 and 7. 

See also Article 166 Note 18. 

6. (’96) 1 Cal W N 67 (70) (DB). 
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of such fraud. See also the undermentioned cases to the same effect.^ 
Exemption from the bar limitation on the ground of fraud cannot be 
claimed apart from statutory provisions/^ 

This section must be read consistently with the previsions of 
S. 9 and, so reading it, it is clear that the fraud must have existed 
at the inception of the caxise of action. A fraud committed after 
the limitation has begun to run cannot, in view of section 9, stop 
limitation running and this section will not apply to such cases.'^ But 
the Calcutta High Court seems to have taken a contrary view in the 
undermentioned case.^ In that case A obtained a decree against B 
and then died leaving a minor son c. Limitation for application for 
execution had begun to run even in the lifetime of A. After the death 
of A, B without disclosing the fact that he was the debtor to the 
estate of a appointed himself as the guardian of c and allowed the 
prescribed time for execution to elapse. It was held that the period 
of B's guardianship should he excluded in computing the period of 
limitation for an application for execution. Their Lordships did not 
refer to any provision of law under which such exclusion could be 
made. It is submitted that this view is not correct.^*’ 

As to whether the fraud can be antecedent to the accrual of the 
cause of action, see Note 8. 

As to the applicability of this section to special or local laws, 
see S. 29 Notes 3 and 5. 


3. Suit or application.” — A com[)laint of a criminal offence 

is not a suit or application and this section has no application to such 
cases. ^ 


4. There must have been fraud. 


The expression “by 


means of fraud kept, etc., shows that tlie fraud contemplated is an 
actual and active fraud in the means adopted to keep the person 

7. ('26) 13 AIH 1926 Gal 229 (231): 87 Incl Gas 555 (DB), Nabin Chanilra IfnUiar 
V. Biinn Chandra Haidar. 

( 81) 1881 Pi.ni Re No. 32, Arsala v. Yar Muhammad, 

(’19) 0 AIH 1919 Lab 122 (422, 423) : 50 1ml Gas GIO, Manand v. Chnnii Ram 
(’20) 7 All! 1920 L;ih 2G1 (2G1) : 57 Ind Cas 15, Mt. T.aL Dcci v. Amar Xath. 

('2G) 13 AIR 192G Lab 128(129) : 92 Ind Cas 597, Nand Ram v. li>har. 

7a. (’51) 38 AIR 1951 S C IG (Pr 25):1950 SCR 852 (SC), Yeshwant v. WalcUaml. 

8_ (-21) 8 A I B 1921 ilad 283 (283) : GO Ind Cas 274 (DB), Ramalagu Servai v. 
Scrvai. (Case covered by Art. G2, Limitation Act _ This section cannot 
apply where there was no fraud at the date when the cause of action arose -In 
this ciise a subserjueut act of fraud was relied on to save limitation.) 

9 (’25) 12 AIR 1925 Cal 584 (585) : 52 Cal G3 : 88 Ind Cas G1 (DB). Cabinda Lai 
(rhase V. Nalini Kanla Chose. 

^ (Critical note on (’25) AIR 1925 Cal 

o84, Oobinda Lai Chose v. Nalini Kanta Chose.) 

Section 18 — Note 3 

1. { 9G) 20 Bom 543 (544) (DB), Queen-Empt ess v. Nageshappa Pai. (This section 

^Tt t peremptory terms of S.ll of the Indian 
oalt Act (XII of 1882) are not aflocted by it.) 


Section 13 
Notes 2-4 
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Section 18 
Note 4 


injured out of knowledge of his right. ^ There must be some abuse of a 
confidential position, some intentional imposition, or some deliberate 
concealment of facts : a designed fraud by which a party, knowing to 
whorn a right belongs, conceals the facts and circumstances giving that 
right. A necessary element in fraud is deception or deceit and getting 
somebody to believe something that is really not correct.® It is not 
enough that there should be merely a tortious act unknown to the 


Section 18 — Note 4 

I. (’31) 18 A I R 1931 Oudh 5 (6) : 129 Ind Oas 168 : 6 -Luck 374, Lalta Singh v, 
Mathiir Upadhia. (Omission by mortgagor to inform of his want of title to 
mortgagee is not active fraud so as to attract the application of this section.) 
(’29) 16 A I R 1929 Bom 119 (126) : 53 Bom 271 : 117 I. C. 417 (DB). Baneegungit 
Coal Association Ltd, v. Tata Iro7i and Steel Co, Ltd, (Not furnishing informa- 
tion in breach of contract is not fraud.) 

(’29) 16 AIR 1929 All 213 (213, 214): 115 Ind Case 798 (DB), Sheo Shankar v. 

Pratah Narain Singh. (Active concealment with intention to deceive is fraud.) 

(’03) 1903 Pun L R No, 4, p. 8 (9) : 1902 Pun Re No. 86 (DB), Ghidam Baza v. 

Sardar Khan* (Mere non-disclosure of transaction cannot be held to amount 
to fraud.) 

( 23) 10 AIR 1923 ^lad 353 (354) : 72 Ind Gas 46 (DB), Muhammad Boiother v. 
Suhha Naicker* (Where a decree-holder not merely failed to serve the judgment- 
debtor with notice of the intended sale but even after the sale actively concealed 
from him the knowledge of his right to object to the sale— Held that Section 18 
applied.) 

2. Halsbury’s “liaws of England,” VoL 19, page 172, 

(’33) 20 AIR 1933 Cal 253 (257) : 143 Ind Cas 402 (DB), Swarnamoijee Dasi v. 
Prohodh Chandra. 

(’29) 16 AIR 1929 Pat 228 (230) : 117 I. C. 46 (DB), Bobu Lai v. Parem Kamari, 
(’26) 13 AIR 1926 Pat 397 (398) : 97 I. C. 798 (DB), Bihari Lai Mitter v. Tanuk 
Lai Mander. (Mere carelessness or negligence does not substantiate a finding 
of fraud.) 

(’ll) 11 Ind Cas 313 (313) (DB) (Lah), Kaka Bam v. Mohammad AH. (Section 18 
does not apply where there is an absence of indication of any active or inten- 
tional concealment.) 

(’12) 16 Ind Cas 464 (465) (DB) (Cal), Narayan Sahu v. Damodar Das. (Fraudulent 
concealment necessary to constitute fraud.) 

(’12) 16 Ind Cas 547 (548, 549) (DB) (Cal), Lokenath Biith v. Chintamoni Tripathi, 
(Ignorance of plaintiff of right to sue, not sufficient —Ignorance must be brought 
about by fraud of opponent.) 

ISee also (1948) 2 All E L R 89 (94), Beaman v. *4. -R. T. S, Ltd, (English 
Limitation Act, 1939 (2 and 3 Geo. VI, C, 21, S. 26)— Fraud is not confused to 
fraudulent misrepresentation but does involve element of moral turpitude and 
dishonesty.) 

(’38) 25 AIR 1938 Cal 263 (266, 270) : I L K (1938) 1 Cal 512 : 182 Ind Cas 244 
(DB), Chaitanya Das v. Ban jit Pal, (Decree-holder fraudulently selling property 
not belonging to judgment-debtor — Suit by auction-purchaser for refund of 
purchase-money — Decree-holder held guilty of fraud.) 

(*26) 13 AIR 1926 Nag 388 (389) : 94 Ind Cas 50, M. B. Kinkhede v. Mohanya, 
(Article 164 is not confined only to a case of fraud in service of notice but it 
covers any fraud and Section 18 can be applied.)] 

3. ( 29) 16 AIR 1929 Bom 119 (127): 53 Bom 271: 117 I. C. 417 (DB), Baneegimge 
Coal Associatio^i Ltd. v, Tata Iron and Steel Co., Ltd, 

(’03) 1903 Pun L R No. 4, p. 8 (9) : 1902 Pun Re No. 86 (DB), OhiUam Baza v. 
Sardar Khan, (Fraud as used in this section means, and can only mean, active 
deceit in defrauding or endeavouring to defraud a person of his rights by artful 
device.) 
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injured party, or enjoyment of property without title while the 
rightful owner is ignorant of his right.* There must be something said 
or done which is directly intended to keep the plaintiff or applicant 
from knowledge of his right to sue or to apply.® An open act of a party 
cannot be said to be a fraudulent act of concealment.® Thus, an open 
extortion of documents from a party cannot be regarded as a fraudulent 
concealment of the document.^ A failure to give information whicli a 
party is bound to give under a contract is not fraud but only a breach 
of contract.® Nor is the mere fact that a person was ignorant of his 
right sufficient to establish active fraud.®* 


4 , Halsbu»*y’s “Eaws of England,” Vol. 19, page 172. 

(*27) U AIR 1927 All 437 (438) : 101 Ind Cas 322, Gtilab Rai v. Tulsi Ram, 

5. (*29) 16 AIR 1929 All 213 (214): 115 Ind Cas 798 (DB), SJieo Shankar v. Vratah 
Narain Si7igh. 

(’27) 14 AIU 1927 All 437 (438, 439) ; 101 Ind Cas 322, Galab Rai v. Tuhi Bam. 

(1864) 1864 Suth W 11 (Gap) 364 (364) (DU), Sheikh M uksond Ali v. Sheikh 
Gowhur Ali. 

( 68) 9 Suth W R 255 (255) (DB), Byjnath Sahat/e v. IJrohmo Deo Naraijan. 

( 74) 21 Suth W li 109 (111) (DB), Dwarkannih lihooya v. Ajoodhya Ram Khan. 
(Where a plaint sudiciently alleged that the plaintiffs being entitled to property 
were ousted from its enjoyment under colour of a fictitious revenue sale in 
pursuance of a fraudulent contract, tlie fraud having been so contrived as to 
make the plaintiffs believe that they had no right of action at all, it was held 
that the allegation, if true, showed that the plaintiffs had been kept by fraud 
from a knowledge of their right of action.) 

(’82) 1882 Pun Re No, 3, Nihal Chand v. Koic jdar Singh. 

t’85) 1885 Pun Re No. 73, Gauhri Mai v. Jainti Mai. 

(’02) 1902 Pun L R No. 15, pp. 68, 70 : 1902 Pun Re No. 16 (DB), Fauna Lai v. 
Jihagwan Das. 


6 . (1900) 24 Bom 104 (111) : 1 Bom L R 466 (DB), Dhondo v. Vnsudev. 

{ 09) 4 Ind Cas 313 (314) (Lab), Khubi v. Nihala. (Open gift of property followed 
by mutation of names.) 

(’81) 3 Mad 384 (397, 398) : 8 Ind App 149 : 5 Ind Jur 542 : 4 Sar 259 (PC), 

V enkafeswara lyan v. Shekari V anna. (Fact of registration displaces the theory 
of concealment.) 

( 20) 7 A I R 1920 Mad 295 (302) : 58 Ind Cas 689 (DB), Secretary of State v, 
Bommadevara V enkataiuxrasimha. (Open enjoyment of land.) 

( 16) 2 AIK 1915 Cal 73S (738) : 28 Ind Cas 708 (DB), l*anchkari Chattayadhya v. 
Maharaja Bahadur Singh. (Open act of i»sses.sion by defendant.) 

7. ( 74) 7 Mad H C R 22 (23) (DB), Ana^vta Lah:ihiminarasu v. Ankinid Jiahadur. 

8. (’29) 16 AIR 1929 Bom 119 (126) : 117 Ind Cas 417 : 53 Bom 271 (DB), Ranee- 
gunge Coal Association Ltd. v. Tata Iron arul Steel Co., Ltd. 

(’^) 3 A 1 R 1910 Low Bur 40 (41) : 36 Ind Gas 418 (DB), Adrikappa Chetfy v. 

Kadappa. (Neglecting to settle accounts by agent with object of concealing mis- 
conduct from principal.) ® 

^ ^ Sirujh V. 

Mathur Lpadhia. (Mere omission by mortgagor to disclose want o£ title.) 

(12) 16 Ind Cas 804 (805) : 1913 Pun Re No. 32 (DB), Hardhian Singh v. Delhi 

^ I an General Mills Co. (Mere omiasioii to give i^laintiff notice of a breach 
of contract.) 

8a. (’67) 8 Suth W R 23 (23) (DB), Aeroal Singh v. DalU Gopeenalh. (Except in 

Ignorance has been brought about by opposite party’s fraud.; 

( 69) 1869 Pun Re No. 29, Mt. Maeea Davee v. Sukh Dyal. (Do.) 

^'(S ^ ^ Cas 149, Oiribala Dasi v. Tarak Nath. 


Section 18 
Note 4 
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Note 4 


A mere concealment of facts may or may not amount to fraud. 

If the party is under no duty to disclose such facts to the other party, 
a mere concealment will not amount to fraud.® Where there zs, 
however, such a duty, a concealment may amount to active fraud* 

(suppi essio veri)} Thus, a concealment by a person in a fiduciary 
position may amount to active fraud. 


{’33) 20 A I R 1933 Cal 253 (257) : 143 lud Cas 402 (DB). Stvaniamoyee Dasi v. 
Vrohndh Chandra, (Do.) 

( 12) IG Ind Cas 547 (548) (DB) (Cal), Lokenath v. Chinfamoiii Tripathi, 
(Do.) 

9. Snell’s “Principles of Equity,” 11th Edition, page 471. 

(40) 2t AIK 1940 Lah 262 (264) : 192 Ind Cas 105, Sita Ram v. Miinshi Ram. 
(Suit by reversioner challenging mortgage on the ground of want of consideration 
and necessity — Reversioner is not bound to disclose that mortgage property was 

giited to him — Even attempt on his part to conceal factum of gift cannot bring 
case under Section IS.) 


( 04) 2b ^lad ICS (171) (DB), Ahdnl Karim Sahib v. Official ^Assignee of Madras, 
(There is no duty cast upon the insolvent to disclose to the Official Assignee that 
he has become possessed of property since the making of the order of personal 
discharge and consequently the non-disclosure of the fact cannot be regarded as 
fraud within the meaning of Section 18.) 

(1S65) 3 Suth W R S C C Ref. 9 (10) (DB), Indorohhoosuii Deb Roy v, Thomas J. 
Kenny. (Where a lessee cut trees contrary to the provisions of his first lease, 
and the lease was renewed (the lessor then not looking to the infringement of 
the terms of the lease in this respect), limitation was held to run from breach of 
contract, and not from lessor’s knowledge of it, because he might have known of 
it l)efore.) 

(’29) 16 AIR 1929 All 213 (214) ; 115 Ind Cas 798 (DB), Sheo Shanker Vpadkia 
V. Pratab Narain Singh. (Mere omission to inform the pre-emptor of the bare 
fact of concealing the sale transaction from him cannot amount to a fraud, but 
where there is an active concealment of the transaction coupled with an inten- 
tion to deceive the pre-emptor, there would undoubtedly be a fraud within the 
meaning of Section IS.) 

9a. Snell’s “Principles of Equity,” 11th Edition, page 471. 
iSee also (’39) 26 AIR 1939 All 113 (113, 114) ; 180 Ind Cas 525, Jagdish Rai v. 
Siiraj Kumar. {Held, under circumstances of the case, vendees were guilty of 
fraudulent concealment of the fact of sale from pre-emptor.) 

(’39) 26 AIR 1939 Oudh 227 (229): 14 Luck 694 : 183 Ind Cas 382 (DB), Kazim 
Husain v. M t. Mtibarak Jahan Regam. (Omission of existing debt from written 
statement of debtor under S. 8, U. P. Encumbered Estates Act, not explained 
satisfactorily — Presumption is that such omission is deliberate with intention 
to reap advantage of S. 13 of the Act — Creditor is entitled to benefit of S. 18, 
Limitation Act.) 

(’82) 6 Bom 628(636), Mcnvanji Hotmusji \.Rustoviji Btirjorji. (Silence under 
particular circumstances may amount to active fraud satisfying the section.)] 


10. (’74) 21 Suth W R 245 (245) (DB), Hossein Rjcksh v. Tussuduch Hossein. 
(Suit for money received by agent and concealed from principal.) 

(’25) 12 AIR 1925 Cal 584 (585) : 52 Cal 63 : 88 Ind Cas 61 (DB), Gobinda Lai 
Ghose V. Nalmi Kanta Ghose. (Decree obtained by minor — Judgment-debtor 
appointed guardian — Failure to execute decree — There is fraud.) 

(’09) 4 Ind Cas 313 (314) (Lah), Khubi v. Nihala. (Where a Uijribardar gets a 
common land mutated in his own name on the basis of a fraudulent deed of 
transfer, limitation begins to run only when the claimants become aware of the 
fraud.) 

(*29) 16 AIR 1929 Bom 119(127) : 53 Bom 271 : 117 I C 417 (DB), Raneegtinge 
Coal Association Ltd. v. Tata Iron and Steel Co, Ltd. 
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5 Person defrauded must have been kept from knowledge 
of his right to sue or to apply. — As has been seen already, there 
must not only have been fraud but the person injured by it must have 
been kept from knowledge of his right to institute a suit or make an 
application by means of such fraud. ^ It follows that if tlie x>Gi’son 
injured is atcare of his right to seek relief, he cannot claim the benefit 
of this section.^ But mere suspicion is not enough. It must be know- 
ledge of such a character as will enable the x^^i^son defrauded to seek 
his remedy in Court. The mere fact that though he knew of his 
right to seek the necessary relief ho was i^rovented by fraud from 
exercising his right, is not sulhcient.^ Thus, where the decree-liolder 
has the knowledge that ho has the right to apply for the execution of 
his decree, the fact that the judgment- debtor prevents the decree- 
holder from knowing the existence of certain properties against which 
the decree could be enforced, does not bring the case within this 


Section 18 — Note 5 

1. (’oO) 37 AIR I9o0 !Mad 400 (Para 8) ; 1050-1 jNLul L Jour 432, Ghulani Kndir 
V. M unicijxtl Coicncil l^egapattinam. 

( *oO) 3050 Xj Jour 390 (Para S), ITatiravi v. .Isa/vnu. (Case of xue-einption.) 

(M l) 1 AIR 1014 Cal 728 (720, 730) ; 2 1 Iiicl Gas 240 (DB), Jothidra Mohan Roy 
V. Brojendrn Kumar. 

(’19) 0 AIR 1910 Cal 830 (837) : 53 Ind Cas 562 (DB), Ram Chandra v. Aheda 
Khatun. 

(’82) 1882 Pun Re No. 3, Jsihal Cha)id v. Foujdar Singh, 

(’23) 10 AIK 1923 Pat 435(430): 72 Ind Cas 025, Mahabir Ram v. Ram Bahadur, 

(’33) 20 AIR 1933 Rang 110(111): 1 14 Ind Cas 080, Ramnnathan Cheitiar v. 
Baldeo Singh. 

(’ll) 11 Ind Cas 205 (208) (DB) (Cal), Kishori Dasi v. Mukiind hal, 

(’30) 17 AIR 1030 Pat 153 (15*4) : 110 Ind Cas 801, Mohinuddin Meerza v. Moha- 
med .l7nin, 

(’17) 4 AIR 1017 All 8 (8, 9) ; 40 Ind Cas 37 (DB), Jjahh^at Pandey v. Jang 
Bahadur J^a7},dey. 

2. (’50) 1050 Xag 1 j Jour 390 (Para 8), JIariram v. Asaram, 

(’41) 38 AIR 1041 Cal 541 (545) : IBR (1911) 2 Cal 44 : 197 Jnd Cas 370 (DB), 

Jogendra Kriahna v. Subasini IJassi. (Transfer of non-transforable tenancy 

Landlord aware of transfer— Transferee acquires liniitc-d interest of permanent 
tenant !)y adverse jwssession for more than 12 5 ’ears.) 

( 11) 1 AIR 1014 Cal 728 (729) : 24 Ind Cas 240 (DB), Jotindra Mohun Roy v. 
Brojendra Knviar Daita. 

( lO) 2 X W P H C R 180 (181) (DB), Sheo Sahae Paiidai) v. Ratta Bcebee. 

(’89) 12 Mad 108 (175) (FB), Venkata v. Cheyigadu, 

2a. ( 51) 38 AIR 1951 T-C 107 (Pr 5): 1950 K LT 053, Samsudeen Peer umahamad 
V. hekshmi Nadachi. (So in order to fix a person projeeded against with know- 
ledge of the execution proceedings and the sale, he must know the number and 

year of the decree, the Court which Xiassed the same and the ijarty who secured 
the decree.) 

3 (>51) 38 AlU 1951 S C IG (l>i- 19): 1950 SC K 852 (S C), Yeshwant v. Walchand. 
(Concealing from a person the knowledge of his right to ax)ply for execution of a 
det ree, is undoubtedly different from iJreventing him from exercising his right, 
of which he had knowledge. Section 18 postulates the former alternative.) 

(12) 13 Ind Gas 63 (06) (DB) (Cal), Biroo Gorain v. Jainurat Koer. 

( 15) 2 AIR 1915 Cal 73 (73) : 25 Ind Cas 884 (DB). Gola^n Mujahar Chowdhuru 
V. Goloke Charan Das. 

(’19) G AIR 1919 Upp Bur 26 (27) ; 52 Ind Cas 958 : 3 Upp Bur Rul 1G9, Mauna 
On Myi( v. Mauny Shtve Pi. 
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Section 18 
Notes 5-6 




section. A lost certain Government promissory notes, and some years 
thereafter the Government notified to him that the promissory notes had 
been presented by a stranger at the treasury, and that inspection would 
be given to him on his furnishing an indemnity bond. A did not furnish 
the indemnity and being unable to know the name of the stranger, 
could not file a suit against him. More than six years after the notifi- 
cation he sued for the recovery of the notes. It was held that after the 
notification he could not be said to have been kept from the knowledge 
of his right to institute a suit.'* 

A collected the debts due to a deceased person and actually 
concealed the said fact from B the heir. B was kept from knowledge 
of his right by such concealment. It was held that this section would 
®'Ppiy* B was entitled to a share of the debt collected by a coparcener 
before partition but it was kept back from him at the time of partition 
on the representation that the debt was outstanding. It was held that 
B was kept from knowledge of his right by the fraud of the coparcener.® 

Plea of fraud. — Order 6 Rule 4 of the Code of Civil 
Procedure provides, inter alia, that in all cases in which a party 
pleading relies on any fraud, particulars with date and items, if 
necessary, shall be stated in the pleading. A person seeking to avoid 
the statute of limitation on the ground of fraud must therefore speci- 
fically state the particulars thereof.^ General allegations, however 


(*23) 10 AIR 1923 Bang 103 (106): 11 Low Bur Rul 363 : 68 Ind Gas 924 (DB). 
-P. -P. -P. -L. Chetty Firm v. Q. Lon Pow, (13 Ind Gas 63 followed — (’22) AIR 
1922 Low Bur 31, P. R. P. L. Chetty Firm v, G. Lon Poio, reversed on appeal.) 
(*25) 12 AIR 1925 Nag 374 (375) : 88 Ind Gas 48, Maroti v. Narayan, (Mere 
omission by the decree-holder to certify adjustment of the decree was held not 
sufilcient to extend the period of limitation allowed to a judgment-debtor under 
Article 174.) 

(’18) 5 AIR 1918 All 336 (337) : 43 Ind Gas 671 (DB), Rarish Ohander v. Ganga 
RifJiun, (Where a judgment-debtor was by fraud induced to omit to make an 
application under O. 21, R. 89, G. P. C., it was held that the fraud was not of 
the kind which would operate to extend to the limitation provided for an appli- 
cation to set aside a sale on the ground of irregularity inasmuch as it did not 
keep the judgment-debtor from the knowledge of his right but merely prevented 
him from making an application.) 

3a. (’51) 38 AIR 1951 S C 16 (Paras, 19, 22) : 1950 S 0 R 852 (SC), Yeshwant v. 
W alchand. 

4 . (’67) 1 Agra 213 (214, 215) (DB), Syud AH Nugtiee v. Bhiigioan Dass. 

5. (’21) 8 AIR 1921 All 155 (157) : 43 All 440 : 60 Ind Gas 774 (DB), Saheb Ram 
V. Mt, Govindi, 

See also Article 62 Note 32. 

6 . (*13) 21 Ind Gas 394 (396) (DB) (Mad), Avancha Lakshminaranmma v. Lak- 
shamma, 

[But see (’27) 14 AIR 1927 All 437 (438, 439) : 101 Ind Gas 322, Gtilah Rai v. 
Tulsi Ram. {A collecting money to which B was also entitled and not informing 
B^Held no active concealment.)] 

Section 18 — Note 6 

1 . (’27) 14 AIR 1927 All 437 (439) : 101 Ind Gas 322, Giilab Rai v. Tulsi Ram. 
(*19) 6 AIR 1919 Lab 152 (154) : 51 I C 447, Bashi Ram v. Bassan Muhammad, 
(’09) 2 Ind Cas 844 (845) : 36 Gal 654 (DB), Puma Chandra Mandal v. Anukul 
Biswas. 
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strong may be the words in which they are stated, are sufficient Section 18 

even to amount to an averment of fraud of which any Court ought to Notes 6-7 

take notice.^ Order 7, R. 6 requires that where a suit is instituted after 

the expiry of the period of linoitation the plaint shall show the ground 

upon which exemption is claimed. When the pleading does not show how 

the exemption under this section is available to the plainfiff tlie plea 

cannot be allowed to be raised for the first time in Letters Patent 

Appeal.^ See also Note 2 to O. C, B. 4 of the Aiithors’ Commentary on 

the Civil Procedure Code, 3rd Edition and Note IG to Article 95. 

7, Burden of proof. — ^\here a plaint is prima facie barred 
by limitation, it is for the plaintiff to prove in tlie first instance 
the circumstances which would prevent the statute from having its 

f’21) 8 AIR 1921 Pat 145 (147) ; G1 lud C;fcs 823 : G Pat L Jour 319 (DB), Dan 
Natayan Singh v. Mit M uhammad Yusuf, (.\pplicatioii to set aside execution 
sale on the ground of fraud.) 

(*34) 21 AIR 1934 P C 208 (210) ; 151 Ind Cas 45 (P C), Kalyan Mai v. Aiunad 
Uddin Khan. 

(■16) 3 AIR 1916 C;il 1-JO (12J, 1J3): 35 Ind Cas J81 Bansirnm y. Secretary 

of State, 

[See also (’22) 9 AIR 1922 P C 336 (338, 339) ; 1 Pat 733 : G7 Ind Cas 914 : 49 
Ind App 312 (PC), Badha Krishna v. Bisheshioar Sahay.'] 

2. (*50) 37 AIR 1950 Mad 801 (Pr 2) : 1950-2 M L J 290 (DB), Venkata Siibba 
liao V, Kanakaraju, (Vague allegations of fraud, when facts alleged do not bear 
out the case of fraud will not enable the petitioner under S. 18 to get out of the 
bar of limitation.) 

(’15) 2 AIR 1915 P C 7 (13, 14) : 39 Bom 441 : 42 lad Ai)p 135 : 29 Ind Cas G39 
(PC), Bal Qangadhar Tilak v. Shrinivas l^andit, 

( 94) 18 Bom 144 (14G) (DB), Krishyiaji v. W avianji. (A plaint seeking relief on 
the ground of fraud -but omitting to give particulars does not disclose a cause of 
action and should be rejected or returned for amendment.) 

(’88) 15 Cal 533 (o37) : 15 Ind App 119 ; 5 Sar 168 : 12 Ind Jur 254 (PC) Ganga 
Narain Gupta v. TilucJcram Chowdhnry. ((1880) 5 App Cas G85. Wallingford v. 

Mutual Society^ followed.) 

(’161 3 AIR 1916 Cal 120 (1-J3) : 35 I C 281 (DI!), Bansiram v. Secretary of 
State. 

(’82) 1882 Pun Re No, 3, Nihal Chand v. Foujdar Singh, 

(■02) 1902 Pun Re No. 86 : 1903 Pun L R No. 4. GhuUim Ra,a v. Sardar Khan, 

( 09) 1 Ind Cas 784 (785) : 3G Cal 134, Jyotiptokas Nandi v. Jhoivmull Johury, 

( 09) 4 Ind Cas 495 (499) (DB) (Gal), Promoda Nath Roy v. Kinoo Mollah. 

(’98) 1 Oudh Cas 262 (267), Munna Bal v. Auseri Bal. 

(’21) 8 AIR 1921 Pat 145 (147) : 6 Pat L. Jour 319 : 61 Ind Cas 823 (DB), Das 
Narayan Singh v. ilfir Muliammad Yusuf, 

(*31) 18 AIR 1931 Oudh 5 (6) : 129 Ind Cas 168 : 6 Luck 374, Balta Singh v. 

Maihut Upadhia. (Mere omission by mortgagor to inform of his want of title to 
mortgagee is not active fraud.) 

ISee also (’92) 19 Cal 683 (688) : 19 Ind App 166 : 6 Sar 209 (P C). Pfoszinno 
Kumar Sanyal v. Kali Das Sanyal. 

( 30) 17 AIR 1930 Mad 12 (16) : 123 Ind Cas 24, Changalvaraya- Reddi v. Kolla- 

puri Reddi. (Section 18 applied under special circumstances though no specific 
allegations were made.)] 

^lad 268 (270); ILR (1947) Mud 721 (DB). Bojjanna v. Kristappa, 

(Principle of 0.^7, R. q should be applied to an application to set aside a sale in 
execution.) 
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ordinary effect.^ If he relies upon fraud as being such a circumstance, 
the initial burden is upon him to establish the fraud and that by 
means of such fraud he was kept from knowledge of his right to 
seek relief.^ The same principle will apply to an application. Allega- 

Section 18 — Note 7 

1. (*42) 46 Cal W N 403 (404), Jagiswar Das v. Dehnarain Roy. (Application 
under S. 174 (3), Bengal Tenancy Act, to set aside sale onground of fraud, pmna 
facie barred by limitation — Court ought to considtr whether applicant’s case of 
fraud has been established.) 

(’22) 9 AIR 1922 Cal 157 (158) : 49 Cal SS6 ; 68 Ind Cas 94 (DB), Biman 
Chandra Dutia v. Pvomotho Nalh Ghose. 

(’09) 2 Ind Cas 844 (845) : 36 Cal 654 (DB), Puma Chandra v, Amihul Bisivas, 
(’13) 18 Ind Cas 391 (392) (DB) (Gal), Panchu Mandal v. Sheikh Isaf. 

’22) 9 AIR 1922 Pat 507 (510) : 2 Pat 65 : 77 Ind Cas 957 (DB), Ramdhuri Choxo- 
dhurxy v. Deonandhan Prasad Singh. 

(’17) 4 AIR 1917 Pat 443 (445) ; 41 Ind Cas 385 (DB), Ram Pertap Lai v. Kesho 
Prasad Singh. 

(’12) 16 Ind Cas 844 (845) (DB) (Lah), Phula Singh v. Previ Singh, 

[See (’13) 20 Ind Cas 664 (664) (DB) (Cal), Frobhabati Dasi v. T aibaturinessa 
Cho wdhuraxii.'] 

\_See also (’93) 6 G P L R 19 (21), Vithoha v. Laxamangir, (It is for the party, 
who pleads fraud to prove it or fo make out a very strong prima facie case 
before the onus can be shifted.)] 

See also Note 38 to Section 3 and Note 19 to Art. 91. 

2. (’44) 31 AIR 1944 Pat 40 (40) : 211 Ind Cas 539, Sobhan Khan v. Gangadhar. 
(Person applying under O. 21, R. 90, C. P. C. to set aside sale beyond period of 
limitation has to prove want of knowledge until within 80 days of the application.) 

(’48) 28 AIR 1941 Nag 357 (301) : ILR (1942) Nag 564 : 197 Ind Cas 612 (DB), 
Narainbhai Ichharam v. Narbada Prasad, (5 bequeathing property to plaintiff 
and dying in 1917 — Plaintiff minor leaving with widow of S — Widow asserting 
hostile title and obtaining mutation in her own name in 1918 and continuing in 
possestion till 1932 — Plaintiff alleging to have been kept out of knowledge of 
will of S by fraud till 1928 — Plaintiff becoming major in 1922 and regaining 
possession as owner in 1932 — Plaintiff held lost title 12 years*after 1918 unless 
he could avail himself of S. 18.) 

(*39) 26 AIR 1939 Cal 663 (664, 665) : ILR (1939) 2 Cal 163 : 186 Ind Cas 335, 
Abdul Jamil v. Ambia Khatxin. 

(’38) 25 AIR 1938 Lah 577 (579):178 I C 504 (DB), Natiah Chand v. Sardar Singh. 
(’22) 9 AIR 1922 Cal 157 (158) : 49 Cal 886 ; 68 Ind Cas 94 (DB), Biman Chandra 
DxUia v. Prortioiho Nath Ghose. 

(’24) 11 AIR 1924 Nag 94 (94) : 20 Nag L R 23 ; 80 Ind Cas 590, Ramchandra v. 
Hardeo. 

(’29) 16 AIR 1929 Rang 62 (63) : 7 Rang 104 : 117 Ind Cas 63 (DBl, Boiorammah 
V. A. N, A. N. Chettiar. (In certain circumstances it could be assumed from the 
act of fraud itself which gave the cause of action that this act of fraud was 
fraudulently concealed from the person affected.) 

(’20) 7 AIR 1920 Pat 725 (725, 726) : 57 Ind Cas 404, Jagdhar Missir v. Dhoroi 
Khatxva. 

(’34) 21 AIR 1934 Lah 878 (879) : 155 I C 654 ; 16 Lah 408 (DB). Bhagioana v. 
Shadi. 

(’29) 16 AIR 1929 Cal 188 (189) : 116 Ind Cas 726 (DB), Bassan All v. Gurudas 
Kapali. 

(’27) 99 Ind Cas 946 (947) (Cal), Kedar Bura v. Asutosh Roy. 

(*14) 1 AIR 1914 Cal 728 (730) : 24 Ind Gas 249 (DB), Joiindra Mohan v. Brojen- 

dra Kumar. 

(’13) 20 Ind Cas 538 (539) (Oudh), Kashiram v. Mt. Pragi. 

(’19) 6 AIR 1919 Lah 152 (15^) : 51 I C 447, Bashi Ram v. Bassan Muhammad. 

(’09) 2 Ind Cas 844 (845) : 36 Cal 654 (DB), Puma Chandra v. Anukul Biswas. 
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tions of fraucl must b6 suhstcitit'icilly provocl by the party making tho 
same though it does not mean that every puzzling artifice or contri- 
vance resorted to by the opposite party must be unravelled.^ Fraud, 
therefore, cannot be presumed until the person relying upon it establi- 
shes his case®* and the Courts must not be too ready to presume fraud 
fiom suspicious circumstances,^ though a number of such circumstances 
may, when combined, lead to the inference of fraud.® When one kin<l 
of fraud is alleged, another kind of fraud cannot, upon failure of the 
proof of the fraud alleged, be substituted for it.^ 

Once fraud is established, however, the burden will be shifted to 
the person who has committed the fraud to show tliat the persoji 
affected thereby had knowledge of the transaction beyond the ])eriod 
^ limitation.’' The leading case on tlie point is liahimblioy v. 


( 74) 22 Suth W K 479 (479, 480), Kutiin Sinyh v. Modlmn Sin(jlt, 

(’00) 6 Suth VV II 105 (105) (DB), nrindahun Doss v. J nc}odess 7 ircc Choirdhrain 

iSee (*20) 7 AIR 1920 Cal 202 (203) : 50 lud Cas 811, ManiUla Kola v. Prasanna 
Kumar Sarhar.^ 

aiso (1942) 7C C.il L Jour 32J (323.324), K,h,nna,la Kinlcar v. Slu/nnia 
Sundari. (Suit under S. 30, Bong. Public Demands Itccovery Act brouglit more 
than one year alter the delivery of ijossession to purchaser, alleging Iraudulent 
suppression of notice under S. 7. Public Doinands Recovery Act— Held, that no 
fraud having been established under S. 18, plaintia*s suit was time barred.) 
[See however (*29) 10 AIR 1929 All 721 (723) : 122 I C 598 (DB), Sri Kishen 
Pandey v. Ghana Narul Joshi, (But if notwithstanding the fact that the plain- 
tiff did in most specific terms allege in bis suit tho date and circumstances in 
which he acquired knowledge for the first time, the defendant’s pleadings are 
evasive and do not raise specifically an issue as to the date of the plaintifi’.s 

acquisition of knowledge, the burden of proving the date is not on tlic plaintifi )] 
See also Note 12 to Article 10. 

3. m) 10 AIR 1923 P C 73 (70) : 73 I G 391 (PC), Saiish ChamJra Chalterjce 
y. Kumar Satish Kantha lioy. (Phaud must bo proved by facts or inferences 
from facts as a whole— Suspicions or surmises or conjuncture arc no sub4itute 
for those facts — But fraud need not be exactly traced.) 

3a. (’82) 1882 All W N 7 (8) (IIB), Girdhar Lai v. Jaunatunnissa. 

( 94) 21 Cal G12 (G21) (DB), Mohnmed Golab v. Mokamed Suliman. (A person who 
charge another with fraud must himself inove it_Hc is not relieved of this 
obligation because tho defendant has told an untrue story.) 

4. (’03) 1903 Pun L R No. 27. p. 132 (133), Lihagioan Das v. Ida. 

5. (’98) 1898 Pun Re No. 12, Abdul Rahim Khan v. Muhammad Yar. 

^ Jur 352 (PC), 

Hossem Zenail Abadi v. Charles Agnew Turner. 

■oq! ^ ^ V. Secretary of Slate. 

■=" ">=>■ '■ 

S^Buf 85G (DB), Rajendra Kumar y. Ganga Ram. 

that i 7 ronnfl either on the ground of fraud, or, failing 

“ .hfS; Sr., .T “ “■= 

^nuSLtfr ^ ^ ■^‘^ 0 is^oar Das v. Debnarain Roy. (If the auction- 

tXd to show La ' "T auction, purehasers 

wished to show that, in fact, the applicant had knowledge of the sale at some 
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Turner,^ decided by the Privy Council in the year 1892 . In delivering 
the judgment of the Board, Lord Hobhouse observed as follows : 

“Their Lordships consider that when a man has committed a fraud, and 
has got property thereby, it is for him to show that the person injured by his 
fraud and suing to recover the property has had clear and definite knowledge of 


earlier date than that alleged in the petition, the burden of proving it lies upon 
them.) 

(’37) IliR (1937) 2 Cal 496 (499, 500) : 41 Cal W N 993, Charles De Sa Fragoso 

V. Meher All, 


(’33) 20 AIR 1933 Nag 244 (246) : 144 Ind Cas 724, Bamji Bao v. Maruti, 

(’93) 17 Bom 341 (347) : 20 I A 1 : 6 Sar 256 : 17 Ind Jur 40 (PC), Bahimhhoy 
Habihblioy v. C. A. Turner. (But that some clues and hints which perhaps, if 
vigorously and acutely followed up, might have led to a complete knowledge of 
the fraud, do not amount to such knowledge as is required by this section.) 

(’14) 1 AIR 1914 Cal 728 (729) ; 24 Ind Cas 249 (DB), JotUxdra Mohan Boy CJwto- 
(lliury V. Brojciulra Kumar Datfa Munshi. 

(’05) 27 All 540 (543) : 2 All L Jour 350 ; 1905 All \V N 88, Sukh Lai v. Madhuri 
Prasad. 


(’12) 16 Ind Cas 464 (465) (DB) (Cal), Narayan Sahu v. Mohanth Damodar Das. 
(’15) 2 AIR 1915 Cal 268 (271) : 27 I C 294 (DB), Arjun Dass v. Gunendra Nath. 

(*22) 9 AIR 1922 Cal 157 (158, 159) : 49 Cal 886 : 68 Ind Cas 94 (DB), Biman 

Chandra Dutfa v. Promotha Nath Ghose. 

(’34) 21 AIR 1934 Lah 878 (879) : 155 I C 654 : 16 Lah 408 (DB), Bhagivana v. 

Shadi, 

(’24) 11 AIR 1924 Nag 94 (94):80 I C 590:20 Nag L R 23, Bamchandra v. Hardeo. 
(’16) 3 AIR 1916 Cal 120 (123) : 35 1 C 284 (DB), Bansiram v. Secretary of State. 

(’18) 5 AIR 1918 Cal 171 (173) : 46 Ind Cas 221 (DB), Bam Kinkar Tewari v. 

Sthiti Bam Panja. 

(’21) 8 AIR 1921 Cal 251 (252) : 60 Ind Cas 801 : 48 Cal 119 (DB), Bhusan Mani 
Dasi V. Profulla Kristo Deb. 

(’26) 13 AIR 1926 Cal 229 (230, 231) : 87 Ind Cas 555 (DB), Nahin Chandra 
Haidar v. Bipin Chandra Haidar. 

(’28) 15 AIR 1928 Cal 349 (350) : 108 Ind Cas 33 (DB), Bamesh Chandra Patra- 
nabis v. Birajasundari Gupta. 

(’33) 20 AIR 1933 Cal 253 (257) : 143 Ind Cas 402 (DB), Sivarnamoyee v. Probodh 

Cha7idra. 

(’33) 20 AIR 1933 Cal 339 (340) : 153 Ind Cas 284, Bamizaddin Basar v. Naimaddi 


Basar, 

(’35) 22 AIR 1935 Cal 779 (783) . 160 Ind Cas 250, Jadu Nath Guha Boy r, 
Kasistcar Guha Boy. 

(’04) 1904 Pun Re No. 34, GordhanDas v. Ahmad. 

(’17) 4 AIR 1917 Pat 443 (445) : 41 Ind Cas 385 (DB), Batn Pratap Lai v. Kesho 

Prasad Singh. . ^ ^ i i j 

(’23) 10 AIR 1923 Pat 435 (436) : 72 Ind Cas 625, Mohabtr Bam v. Bambahadur 

(*29) 16 AIR 1929 Pat 228 (229) : 117 Ind Cas 46 (DB), Babu Laly. Parem Kumari. 

(’10) 6 Ind Cas 154 (156) (DB) (Cal), Basii'rtiddin Mondal y. Sonaullah. 

(’28) 112 Ind Cas 847 (848) (Lah), Mt. Jamnat v. Abdul Rahman Khan. 

(’13) 17 Ind Cas 10 (11) (DB) (Bom), Vithappa Devappa Patil v. Basagowda 

(’fsTs aTr igiS Mad 76 (78) : 44 Ind C.-vs 551 (DB), Venhatesicara lyerv. A. P.Bi. 
[See also (’43) 30 AIR 1943 Pat 377 (377) : 209 Ind Cas 521, Sridhar Prasad r. 
Hara Prasad. (Fraud estabUshed -It is for the party who is found be guil^ 
of fraud to show that the applicant had clear and definite knowledge of the 

facts constituting the fraud beyond the period of limitation 

hint or clue reached the applicant which might lead to such knowledge is not 

enough.)] 

See also Note 17 to Art. 95 and Note 18 to Art. 166. 

8. (-92) 17 Bom 341 (347) ; 20 Ind App 1 : 6 Sar 256 : 17 Ind Jur 40 (PC). 
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those facts which coostitute the fraud, at a time which is too remote to allow him 

tt Sahu V. Damodar Das,^ Jenkins, C. J., after citing 
Rahimbhoy s ccise^^ obsei’ved that *fraud is a continuing influence 
and until that infiuence ends, it retains its power of mischief. It has 
accordingly been lield in the undermentioned cases^^ that it is lor the 
party guilty of fraud to show that the continuing effect of the fraud 
had been removed at a time too remote to allow a suit to be brought. 

See also Note 17 to Article 95. 



8. Fraud, if can be antecedent to the cause of action The 

fiaud contemplated by this section is not confined to fraud .committed 
at the inception of the cause of action, but may include fraud com- 
mitted even before that date.^ Thus, where fraud is committed by the 
decree-holder in execution proceedings taken for bringing the property 
of the judgment- debtor to sale, this section would apply to an applica- 
tion by the judgment-debtor to set aside the sale on the ground of 
fraud, though the right to apply only arises on the date of the sale 
and though no fresh act of fraud is proved at the date of the sale. 
The I'Gason is that the fi*aud committed in the execution proceedings 
would have a continuing influence and would retain its power of 
mischief until that influence ends. If at the date of the cause of action 
the effect of the antecedent fraud continued so as to keep the person 
injured from knowledge of his right to seek relief, this section would 
clearly apply . ^ In Narayan Sahu v. Damodar Jenkins, C. J., 

9. (’12) 16 Ind Gas 4G4 (465) (DB) (Cal). 

[Seij a/so (’29) 16 AIR 1929 Pat 228 (229) : 117 Ind Gas 46 (DB), Jiabic Lai v. 

J*arem Kumari 

( 25) 12 AIR 1925 Pat 521 (522) ; 85 lud Gas 622, Lajrang Prasad Singh v. Mt. 
Sonejhari Kuer.'] 

10. ( 49) 36 AIR 1949 Cal 307 (308) (DB), Masior Rahavian v. Sovisannassa Bibi. 
(Pre-emptor kept away from knowledge of sale by fraud of vendor and vendee — 

Onus is on latter to prove that influence created by fraud bad disappeared 
beyond period of limitation.) 

(’■24) 11 AIK 1924 Pat 496 (497) ; 80 Ind Cas 761, Thalcur Mahton v. Jhaman 
Mahton. 


(’30) 17 AIK 1930 Pat 58 (60) : 1-23 Ind Cas 637, lieas Singh v. Khedu Mian. 

/mo! 1923 Pat 435 (43G):72 I, C. 625, Mahabir Ravi Rambahadnr Dube ij, 

( 98) 1898 Pun Re No, 12, Abdul Rahim Khxin v. Muhammad Yar. 


Section 18 — Note 8 

llaUlar v. 

Aim Krishna. (Fraud by decree-holder in bringing property of judgment-debtor 

to sale — Application to set aside sale under O. 21, R. 90 — S. 18 may apply ) 

t -25) 12 AIR 1925 Pat 521 (522) : 85 Ind Cas 622, Jiajrang Vrasad Singh v. 
Ml. Sonejhari Kuer, 

^ Cas 972 (973) (DB) (Cal), Tookoomoni Dasi v. Dwarakanath Dinda. 
(ine question of fraud should be considered as a whole.) 

2. See coses cited in Note 10. 

3. (’12) 16 Ind Cas 464 (465) (DB) (Cal). 

Dasi v. Mnkund. {It U 
^ ^^Gther this section applies to a case in which the fraud is antecedent 
to the accrual of the right. According to (’09) 2 Ind Cas 844 (DB), Purna 
C>iandra V. Bisiras. it does not so apply, but (’93) 17 Bom 341 (PC). 

hahimbhoy v. I'amer^ is against this view.)] 


3.Lim.36. 
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Noters-g VTl contemplated by the section was 

fraud committed at the inception of the cause of action and not an 

antecedent fraud, was not in consonance with the view expressed by 

their Lordships of the Privy Council in Rahimbhoy v. Turner.* 
The undermentioned cases,® which have taken the view that the fraud 
referred to in this section is confined to fraud at the inception of the 
cause of action are, in view of the discussion above, not correct. 

9. Pre-emption cases. — Where immediately after the sale 
possession of the property sold was openly taken by the vendee and 
there was nothing to show that the sale was kept from the knowledge 
of the pre-emptoi% it was held that it could not be said that there 
was any fraud within the meaning of the section,^ even though the 

1 * £ A Y or may not have the means of 

knowing of the sale or of the change of possession under the sale.^ 

^lere silence on the part of the vendor and vendee is not fraud.® Nor 

IS the mere failure or omission to give the pre-emptor notice of the 

sale enough to bring the case within the section^ as it does not amount 

to keeping the pre-emptor from a knowledge of his rights by means 

of fraud, though an omission to issue a notice with the deliberate 

intention of keeping the pre-emptor from a knowledge of his right 

may amount to fraud. ^ Whe re there is an active concealment of the 

4 . (’93) 17 Bom 311 (317) : 20 Ind App 1 ; 6 Sar 256 : 17 lud Jur 40 (PC). 

5, ( 09) 2 Ind Cas 841 (815) : 36 Cal 651 (DB), Purna Chandra Ma^idal v. Amdud 
Bisicas. (Fraud in bri-nging about the sale is not enough -Question of limitation 
depends on what took place after the sale.) 

20) 7 AIR 1920 Pat f25 (725) : 57 Ind Cas 101, Jagdhar Missir v. Dhorat 
Khatwa. (Do.) 

Section 18 — Note 9 

t. (’66) 1866 Pun Re No. 67, Khazana v. Maigha Singh, 

( /8) 1878 Pun Re No. 29, Ram Dayal v. Beli Ram. 

[See also ( 50) 1950 Nag L Jour 396 (Paras 8, 9), Hariram v. Asaram. (Once 
possession is taken by the vendee in pursuance of the sale, the would be pre- 
emptor becomes aware of his right of pre-emption & must make enquiries if he 
wants to enforce his right.) 

(*79) 1879 Pun Re No. 46, Murad v. Bhag Singh.'] 

2. (’78) 1878 Pun Re No. 29, Ram Dayal v. Beli lUim. 

3. (’85) 1885 Pun Re No. 73, Ga^^7^ri AfoZ v, Jainti Mai. 

4. (’ll) 11 Ind Cas 313 (313) (DB) (Lab), Kdka 'Ram v. Muhammad Ali. 

(’98) 1 Oudh Cas 262(266), Munna Lai v. Attseri Lai, 

(’02) 1902 Pun Re No. 86 : 1903 Pun L R No. 4, Ohulam Raza v. Sardar Khan, 
(Where a person transferred his immovable property to his wife in lieu of dower 
by a registered deed and both were so conducting themselves in relation to the 
property that the pre emptor was kept away from the knowledge of such transfer 
but it was proved that they had no intention to conceal the transfer from him 
and were able to explain their conduct, it was held that mere non-disclosure of 
the transaction could not be held to amount to fraud.) 

(’93) 1893 Pun Re No. 91, Atma Ram v. Mehardil Khan. (Even if the omission. 

to give. due notice is intentional.) 

(’83) 1683 Pun Re No. 120, Ghiba v. Hayaf. 

(’81) 1881 Pun Re No. 32, Arsala v. Yar Muhammad, (ilere absence of a public 
notification of the sale.) 

5. (*83) 1883 Pun Re No. 120, Ghiba v. Hayat, 

6. (’ll) 11 Ind Cas 313 313 (DB) (Dah), Kaka Ram v. M uhammai Ali. 
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sale, as where the sale is ostensibly effected in favour of B but really Section 18 

in favour of M who actively conceals such fact, and the pre-emptor is Notes 9-10 

thereby kept from knowledge of his right, this section would apply/ 

These conclusions clearly follow from the principles discussed in 
Notes 4 and 5 above. 

10. Proceedings to set aside execution sales. — The 
principles discussed in Notes 4 to 8 will apply also to proceedings to 
set aside sales in execution of a decree. Where owing to the fraudulent 
concealment of the proceedings by the decree-holder all knowledge of 
the proceedings up to the time of sale is withheld from the judgment- 
debtor, the latter can invoke the aid of this section and apply within 
the period prescribed, reckoned from the date when he becomes aware 
of the sale.^ The fact that the sale has been confirmed in ignorance 

(*98) 1 Oudli Cas 26*2 (2G6, 2C7), V. .4 j Lai, (In this connejtiou 
the Judge remarked that in cases of contract when it is the duty of a person to 
speak, silence is accepted as suthcient proof of fraud.) 

7. (*11) 10 Ind Gas 114 (114J : 1911 Pun Re Xo. 89, Ismail v. Doji. (It is iniinato- 
rial that a possibly infructuous suit against the ostensible purchaser might have 
been instituted before the fraud became known to the plaintiff.) 

(’39) 26 AIR 1939 All 113 (113, 111) : ISO Ind Gas 525, Ja<jdish Rai v. 

Suraj Kumar. (Small portion of land in another Tahsil included in sale deed 

along with property over which pre emptor had riglit of pre-emption Sale 

deed registered iu such other tahsil — To conceal fact of sale from pre-emptor, 
vendee not applying for mutation and neither getting possession nor recovering 
rent till after one year from registration — Vendee held guilty of fraud under 
S. 18.) 

(’37) 24 AIR 1937 Lab 97 (98) : I L R (1937) Lab 202 : 172 Ind Gas 104 (DR), 

Cianesha v. Sadiq, (Transaction of sale fraudulently described otherwise 

Limitation begins to run from date on which fraud becomes known to pre-emptor.) 

(’29) 16 AIR 1929 All 213 (213, 214) : 115 Ind Gas 798 (DB), Slieo Shanker v. 

Rartah Karain. (Pre-emption — Sale deed registered not iu Tahsil in which 
property situate but in another tahsil — Stamp pjiper also purchased iu another 
district several months before execution of document — No notice served on pre- 

emptor — Possession not taken for over a year after execution of sale deed No 

mutation effected within one year from registration —Vendee held guilty of fraud 

— Pre-emptor held entitled to exclusion of such period.) 

(’98) 1898 Ihm Re No. 12, Abdul Rahim Khan v. Muhammad Yar. (Sale deed 
registered at a place away from the village where land was situate — Attesting 
witnesses residents of other villages -Sale deed also described as mortgage deed 

— Held from these facts fraudulent concealment of sale could be inferred within 

meaning of this section.)] \ 

ISee also (*50) 1950 Nag L Jour 396 (Para 8), Ilariram v. Asavam. (This section 
would apply where the transaction giving rise to right of pre-emption is given 
a false appe;irance.)] 

Section 18 -Note 10 

1. (’25) 12 AIR 1925 All 778 (779) : 88 Ind Gas 500 ; 47 All 850 (DB), Mt, Servai 
Regam v. Ham Chander Sartip, 

(’14) 1 AIR 1914 Cal 728 (729, 730) ; 24 Ind Gas 249 (DB), Jotindra Mohun Roy 

Chowdhury v. Rrojendra Kumar Dalta Munshi, (Fraudulent execution sale — 

It is not necessary to prove that there has been fraud subsequent to the execu- 
tion sale.) 

aiso (*49) 36 AIR 1949 Cal 212 (213, 214) : 53 Cal W N 587, Mahipati 

Haidar v, Atul Krishna. (Fraud by decree-holder in bringing about sale 

S. 18 may apply.)] 

See also Note 18 to Art. IGC, 
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of the fraud is no bar to the maintainability of the applica 
tion.^ 

A mere failure to serve the judgraent-debtor with the notice of 
sale or a mere under- valuation of the property to be sold in the sale 
proclamation^ is not by itself sufficient to justify the inference of 
fraud. But supression of notices or other processes by a deliberate 
contrivance, or a wilful mis-statement of the value of the property to 

2. (’90) 17 Gal 7C9 (776) (FB), Mohendra Narain Chatxiraj v. Gonal Mondul. 
(Dissenting from (’87) 14 Cal C79 (DB), Golnnd v. Uma.) 

( 12) 16 Ind Gas 436 (436) (DB) (Cal); Nihnoni Singh v. Brinda Dasya 

(’22) 9 AIR 1922 Pat 422 (423) : 70 Ind Gas 675, Bam Pershad Lai v. Cha^naH 
Singh, 

(’03) 30 Cal 142 (153) ; 7 Cal W N 305 (DB), Golam Ahad Chotcdhry v. Judhister 
Chundra Shaha. 

(’23) 10 Alii 1923 All 282 (283, 281) : 45 All 31C : 71 lud Cas 631 (DB), Sheo 
Ram Kocri v. Jkramunnissa Bibi, 

(’28) 112 Ind Gas 847 (847) (Lab), Mt, Jannat y, Abdul Rahman Khan, (AIR 
1923 All 282 followed.) 

See also Note 18 to Art. 166. 

3. ( 25) 12 AIR 1925 Pat 521 (521) ; 85 Ind Cas 622, Bajrang Prasad Singh y. 
Mt, Sonejhari Kuer, (Fraud is essentially different from irregularity in the 
conduct of sale.) 

(’26) 13 AIR 1926 Pat 397 (398) : 97 Ind Caa 798 (DB), Bihare Lai Milter y. 
Tanuk Lai Mander, 

4. (’45) 49 Cal W N 731 (732) (DB), Sarat Chand?‘a v. Abdul Kaiyavi, 

(’39) 26 AIR 1939 Cal 663 (665) : I L R (1939) 2 Cal 163 : 186 Ind Cas 335, Abul 
J amil V. Amhia Khaticn, 

(’37) I L R (1937) 2 Cal 496 (500) : 41 Cal W N 993, Charles De Sa Fragoso v, 
Meher AH. (Mis-statement of price of property in sale proclamation does not 
constitute fraudulent concealment.) 

(’ll) 11 Ind Cas 295 (297) (DB) (Cal), Rai Kishori Dasi v. Muhund Lall Dull. 

(’12) 16 Ind Cas 464 (465) (DB) (Cal), Karayan Sahti v. Damodar Das, (Fraud is 
not to be lightly charged or lightly found — The mis-statement in an execution 
petition of the value of the property may be an irregularity; but assuming that 
it is a fraud, it does not constitute such fraudulent concealment as is required 
by this section.) 

(’26) 13 AIR 1926 Cal 577 (578) : 91 Ind Cas 407 (DB), Nripati Nath Bhaitachar- 
jee V. Jatindra Kumar Das, 

(’22) 9 AIR 1922 Pat 507 (511) : 77 Ind Cas 957 : 2 Pat 65 (DB), Ramdhuri 
Chowdhuri v, Deonandhan Prasad Singh. (But a wilful mis-statement by a 
decree-holder in the sale proclamation of the value of the property may be 
sufficient evidence, in particular cases, to justify an inference of fraud.) 

(’02) 26 Bom 543 (549) : 4 Bom L R 249 (DB) , Chitambar v. Kristnappa, 

5. (’24) 11 AIR 1924 Mad 859 (859) : 84 Ind Gas 970, Pallayya v. Bhimaraju. 

(’30) 17 AIR 1930 Mad 12 (15, 16) : 123 Ind Cas 24, Chengalraya Reddi v. KoU 
lapuri Reddi. 

(’23) 10 AIR 1923 Mad 353 (354) : 72 Ind Cas 46 (DB), Sheikh Muhammad 
Rowther v. Suhha Naickcr. (Decree-holder not merely failing to serve the judg- 
ment-debtor with notice of sale but even after sale actively concealing from him 
the knowledge of his right to object to the sale.) 

(’24) 11 AIR 1924 Pat 496 (497, 498) : 80 Ind Cas 761, Thakur Mahion v. Jha- 
man Mahton. ’ 

ISee (’51) 38 AIR 1951 Orissa 149 (Pr 2) : ILR (1950) Cut 405 (409), Babaji 
Krishna Chandra \, Dasarathi Das. (If the price fetched at the Court sale is 
a gross under- valuation, this must be attributed to the irregularity in the ser- 
vice of notice and the judgment debtor must be given the benefit of S. 18.) 
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be sold, in the sale proclamation,® or a dishonest combination to obtain 
by artifice the property at a low value, ^ may amount to fraud. Where 
after the decree amount has been paid, the decree-holder brings the 
properties to sale and takes steps so that no notice of the sale may 
reach the judgment-debtor, this section will apply.® 

As to whether it is necessary for the applicability of this section 
that the auction purchaser should have also been guilty of fraud, see 
Note 14. 

11. ‘‘Document necessary to establish such right ” 

Where the right to a sum of money could be established on certain 
admitted facts, and a particular document is only evidence of the 
obligation, it cannot be said that the document is “necessary’' to 
establish the right. Consequently, the fraudulent concealment thereof 
would not extend the time under this section.^ 

12. “Has been fraudulently concealed from him.” — The 
words “has been fraudulently concealed from him” refer to a fraudulent 
concealment from the knowledge of the plaintitY or the applicant. In 
other words, the plaintiff or the applicant must, through the fraudulent 
concealment, be unaware of the existence of the document.' 

13. Starting point — The time limited for a suit or application 
will, in the cases contemplated in the section, be computed from the 
time when the fraud becomes known to the person injuriously affected 
by the fraud.' The knowledge referred to is clear and definite 


(’26) 13 AIR 192G Rat 397 (398) : 97 Ind Gas 798 (DB), Bihare Lai Milter v. 
Tanuk Lai Mander.] 

iSee also (’51) 38 AIR 1951 T C 107 (Pr 8) ; 1950 KLP 053 (Pr 0), Samsudeen 
Peeruinohamed v. Lehshyni Nadachi.'] 

6. (’ll) 11 Jud Cas 295 (297) (DB) (Gal), Baikishnri Dasi v. Mukinid Lai Dutt. 

(’22) 9 AIR 1922 Pat 507 (510. 511) : 77 Ind Cas 957 : 2 Pat 05 (DB), Ramdhuri 

Choii'dhtiri v. Deonandhan Prasad Singh. 

(’25) 12 AIR 1925 Pat 521 (521) : 85 Ind Oas 022, Bajrang Prasad Singh v. 
Mt, Sonejhari^Kuer. 

7. (’07) 0 Cal L Jour 111 (115, 110) (DB), Ambiha Pra:>nd Singh v. li. If. WhiL 
well. 

fl/so (’44) 31 AIR 1914 Pat 40 (40) : 211 Ind Cas ^ SobhanUhaa v. 
Gangadhar . (It may be that in the circunistances of a particular case, owing 
to the disparity between tlie value of the property sold as stated in the pro- 
clamation of sale and the real value of the property, it is possible to infer 
fraud in the service of ijrocesses, when the disparity is so great as to shock the 
conscience. But the presumption is rebuttable by credible evidence that the 
procesBe.s were in fact served.)] 

8. ( 28) 15 AIR 1928 All 354 (354) : 108 Ind Cas 899, Jagdeo v. JL jiyari 
K unwar. 

Section 18 — Note 11 

1. ( 74) 7 Mad H 0 R 22 (23, 24) (DB), J^aJeshtninarasu Pantuhf, v. Ankinid 
Bahadur, 

Section 18 — Note 12 

I.(’74) 7 Mad H G R 22 (23, 24) (DB). Lakshmina rasu Pantulu v. Ankinid 

Bahadur. 

Section 18 — Note 13 

1. (*43) 30 AIR 1943 Lah 215 (217) ; I L, B (1944) Lab 186 : 209 Ind Cas 157 
(DB), KhaditnBibiy. Burekhan. (W’here a Muhammadan husband has deli- 
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knowledge of the facts constituting the particular fraud. and not a 

mere siispicioji. It must be such knowledge as will enable the person 
defrauded to seek his remedy in Court.^ Where this section is held to 
apply to a case prima facie barred by limitation, the Court must find 
exactly when the plaintiff got knowledge of the fraud ; without a 
finding to that effect it cannot say that the suit is in time.® 

The teims of this section are materially different from those of 
s. 2G of the English Eeal Property Limitation Act, 1833, (3 & 4 will. IV, 

c. 27 ). Under the terms of the latter section, the right of the person 

defrauded to sue for relief would be deemed to have first accrued at 
and not before the time such fraud was, or xvith I'easonable deligence 
might have been, discovered. But under this section, it is, however, 
clear that time will begin to run only when the fraud becomes known. 
Negligence in pursuing the means available for discovering the fraud 
will not, therefore, in this country start limitation running before the 

berately and fraudulently withheld from the wife all knowledge of the divorce, 
time for instituting a suit for dower by the wife would only begin to run 
against her when the fraud has become known to her.) 

(’31) 18 AIR 1931 P C 12 (15) : 57 Ind App 251 : 128 lud Cas 267 : 5 Luck 492 
(PC), Abdul Rahman v. I^arsotam Das. 

t’21) 8 AIR 1921 Cal 786 (789) ; 70 Ind Cas 525 (DB), Sarat Chandra Gupta v. 
Kauai Lai Chuclcerbutty. 

(’14) 1 AIR 1914 Lah 209 (209) : 23 Ind Gas 397, Afzal Ali v. Aman Ali. 

(’37) 24 AIR 1937 Lah 97 (98) : 172 Ind Cas 104 : I L R (1937) Lah 202 (DB), 
Oanesha v. Sadiq^. 

(’93) 3 Mad L Jour 255 (257) (DB), Iswara Pattar v. Karuppan. 

{ 15) 2 AIR 1915 Mad 150 (156) : 26 lud Cas 369 (DB), Grace Rosamund Rhodes 
V. Padmanabha Chettiar. 

(’22) 9 AIR 1922 Pat 507 (509, 510) : 77 Ind Cas 957 : 2 Pat 65 (DB), Ramdhuri 
Chowdhuri v. heonandhan Prasad Singh. 

(’83) 7 Bom 542 (545) (DB), Collector of Broach v, Rajaram Laldas. 

(’99) 3 Cal AV N 333 (335) (DB), Luchmipat v. Mt. Majidil Koer. 

(’15) 2 AIR 1915 Cal 496 (498) : 20 I C 860, Rajendra Kumar Ghosh v. Adinadi, 
(’18) 5 AIR 1918 Cal 223 (225) : 42 Ind Cas 548 (DB), Sarat Chandra Bose v. The 
Khararea Mezejula Zamixidarx Syndicate Ltd, 

la. (’43) 30 AIR 1943 Pat 377 (377) : 209 lud Cas 521, Srulhar Prasad v. Hara- 
prasat, (Proof of fact that some hint or clue had reached the aggrieved party 
which might have led to such knowledge is not enough.) 

(’22) 9 AIR 1922 Cal 157 (159) : 68 Ind Cas 94 :49 Cal 886 (DB), Biman Chandra 
Dutta V. Promotlio Nath Ghose. 

(’34) 21 AIR 1934 Lah 878 (879, 880) ; 155 Ind Cas 654 : 16 Lah 408 (DB), Bhag- 
wana v. Shadi. 

(’24) 11 AIR 1924 Nag 94 (94, 95) : 20 Nag L R 23 : 80 lud Cas 590, Ramchandra 
V. Hardeo. 

(■(;8) 9 Suth W R 329 (329) : 2 Beng L R A C 270 (DB), Dhanpat Shigh Dogar 
V. Rahman Mandal. 

2. (’21) 8 AIR 1921 Cal 251 (252) : 48 Cal 119 ; 60 Ind Cas 801 (DB), Bhusan 
Mani Dasi v. Proftdla Kristo Deh. (Hearsay information is not knowledge.) 

(’90) 14 Bom 408 (414) (DB), Rahimbhoy Hahibhhojf v. C. A, Turner. 

3 - (’18) 5 AIR 1918 Cal 77 (78) : 48 Ind Cas 970 (DB), Abha Munshi v. Komu 
Molla. 

(’12) 17 Ind Cas 10 (11) (DB) (Bom), Vithappa Devappa v. Basagowda Devappa. 

(Court ought to have evidence of definite character to arrive at such finding.) 

(’68) 9 Suth W R 329 (329) : 2 Beng L R A C 270 (DB), Dhanpat Sing Dogar v. 
Rahman Nandal. 


% 
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date of actual knowledge."^ In Eahimhhoy v. Turner,^ their Lordships 
of the Privy Council, in answer to the contention that the plaintiff 
had the means of discovering the fraud, but did not do so, observed as 
follows : 

“But their Lordships consider,— and in this they agree with both the Courts 

below that all that the appellant Ihihiinbhoy has done is to show that some 

clues and hints reached the assignee in the year 1881, which perhaps, if vigorously 
and acutely followed up, might have led to a complete knowledge of the fraud, but 
that there was no disclosure made which informed the mind of the assignee that 
the insolvents estate had been defrauded by Rabimbhoy of these assets in the 
year 18G7,’* 

In the case of a document necessary for establishing a right to 
sue or to apply, which is fraudulently concealed from the person 
having such right, time will run from the date when the plaintiff has 
the means of producing it or compelling its production.^ 

14. Against whom time can be extended. — Time will ho 
extended iinder the section only as against the person fjitilty of fraud, 
or who is accessory thereto or who claims through the person guilty 
of fraud otherwise than in good faith and for valuable consideration.^ 
It seems to be clear, the*‘eforo, that where an execution sale is brought 
about by the fraud of the decree- holder and the property is purchased 


4. (’38) *25 AIR 1938 Cal 263 (*266, 267) : I L K (1938) 1 Cal 512 : 182 Ind Cas 
244 (OB), Cha'xtanya v. Ranjit. (^lere fact that some bints and clues teach 
plaintiff which if followed up might lead to complete knowledge of fraud is nob 
enough.) 

(’93) 17 Bom 341 (347) : *20 Ind App 1 : 6 Sat 256 : 17 Ind Jut 40 (P C), Rahim- 
bhoy RabibDun/ v. C. A. Turner. 

(■*22) 9 AIR 1922 Cal 157 (159) : 68 Ind Cas 94 : J9 Cal 886 (OB), Biman Charulra 
Dutfa V. l^romoth ^ath Ohose. 

(’35) 22 AIR 1935 Cal 779 (783) : 160 Ind Cas 250, Jadu Noth Onha v. Kasisicnr. 
(’33) 20 AIR 1933 Cal 253 (257) : 143 Ind Cas 402 (OB), Suamamoyec Dasi v. 
Probodh Chatulra. 

(’90) 1890 Bom P J 268 (OB), JetJia v. Rujychatul. (Question under this section is 
not whether plaintiff had the means of ascertaining the truth, hub whether he 
liad, by mei^ns of fraud on the part of the defendant, been kept from the know- 
ledge of bis right.) 

('34) 21 AIR 1934 Lah 878 (879) : 155 Ind Cas 051 : 16 Lali lOS (OB). Bhagtrana 
V. Shadi, 

(’12) 17 Ind Cas 10 (11) (OB) (Bom), Vithai>i>a Devayya v. Basagoicda Devayya. 

5. (*93) 17 Bom 341 (347) : *20 Ind App 1 : 6 Sar 256 : 17 Ind Jur 40 (P C). 

6, (’74) 7 Mad H C R 22 (23) (DB), Lahhshmiuarasu v. Ankinid Bahadur, 


Section 18 — Note 14 

1. (’40) 27 AIR 1940 Cal 207 (208) : 188 Ind Cas 169 (DB), Dhirendra Nath v. 
Cham Chandra. (Bengal Public Demands Recovery Act of 1913, S. 30 — Suit by 
certificate-debtor to set aside sale in execution of certificate — Fraud of auction- 
purchaser cannot extend limitation against crrtificate-holder.) 

{’36)23 AIR 1936 Cal 706 (707) ; 166 Ind Ca.s 127, Majaharali v. MafijOiidi 
Sardar, ((*27) 44 C L J 565 Kedar Hura v. Asutosh, relied on.) 

(’76) 2 Cal 1 (18) : *25 Suth W R 425 (DB), Ramdoyal Khan v. ^yoo(?/ua Ram 
Khan. 

ISee also (1948) 2 All E L R 89 (93), Beaman v. A. R. T. S. Lid. (English 
Limitation Act. 1939 (2 and 3 Geo, VI. C. 21), S. 26 — Conversion of goods — 
Innocent purchaser — Time runs in his favour nob merely from time of purchase 
but from date of initial conversion,)] 


Section 18 
Notes 13—14 
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by a third ^rson m good faith and for valuable consideration, the 
period prescribed for an application to set aside the sale on the ground 
of fiaud cannot be extended as against the auction purchaser, ^ though 
if an application is filed within the prescribed period, it is not necessary 
m order to set aside the sale under the provisions of o. 21, R. 90 of the 
Code of Civil Procedure that the purchaser should also be guilty of 
raud A contrary view has been expressed in the undermentioned 
cases that it is not necessary for the applicability of this section that 
the purchaser should also be guilty of fraud. It is submitted that such 
a ^ lew IS against the plain provisions of this section and is not correct. 

Where the decree-holder is not guilty of fraud but the auction 
purchaser is; does the section apply so as to extend the time for an 
apphcahon against either to set aside the sale ? There is a difference 
o opinion on the point. It was held in the undermentioned case'* that 
It will not apply, while a contrary view has been held in the cases 
n oted below. It is submitted th at the latter view is correct. The 

2. (’50) 37 AIR 1950 Mad 4G0 (Pr 8) : 1950-1 M L J 432, Ghulamkadir y. Muni- 
cipal CoicncU Nagapattanam. (The applicant to set aside sale, however, can file 

a suit against the appropriate parties for damages on the ground of fraud 
governed by Art. 95.) ^ 

Manmatha Nath Mukherjee v. Jiaul (AIR 1950 

f? ^ V. Aiul Krishna. 

(Application under 8. 171 (3), Bengal Tenancy Act, made outside limitation — 

Applicant must show that auction purchaser was himself guilty of fraud or was 
accessory thereto.) 

( 42) 4G Cal W N 403 (4041, Jagiswar Das v. Dehnaraiti Roii, 

1*36) 23 AIR 1936 Gal 706 (707) : 166 lud Gas 127, Majaharali v. Mafijaddi 
bardar. (hraud of decree-holder— Purchase bona Section 18 does not apply 

to an application to set aside the sale.) 

1076 ; 29 Ind Gas 314 (DB), Pasuxnarti 

J ayulanna v, Kakshniinarasaninia. 

(’09) 2 844 (845) : 36 Cal 654 (DB), Puma Chandra Mandat v. Anuhul. 

ISee also ( 50) 37 AIR 1950 Cal 520 (Para 22); 54 Cal W N 637 (DB), Mihirlal v. 
Panchkari Sanlra. (Application for setting aside execution sale under Beng, 
len. Act, S. 174 (3)— No extension of time under S. 18, Limitation Act, unless 
auction purchaser was guilty of fraud or accessory to fraud that prevented 
judgment-debtor from knowing of sale.)] 

« Nath V. Sudhanya Charan. 

(b. 18, Limitation Act, may be availed of to e.xtend the period of Jimitatiou of an 

application for setting aside a sale where fraud is proved to have been committed 

by the decree-holder though the auction-purchaser who was a stranger was not 

a party or accessory to the fraud. AIR 1949 Cal 212, Mahipati Haidar v. Alul 
Krishna, foil.) 

(’49) 36 AIR 1949 Cal 212 (213, 214) : 53 Cal W N 587, Mahivati Haidar v. Alul 

Krxsmia. 

(’23) 10 AIR 1923 Pat 435 (436) : 72 Ind Cas 625, Mahabir Ham v. Ravibahaduf 
u ey. (Fraud in publishing and conducting sale — Not necessary that 
purchaser should be guilty of fraud in order to apply Section 18.) 

1928 All 354 (354) : 108 Ind Gas 899, Jagdeo v. Ujiyari Kximoait, 

( 27) 99 Ind Cas 946 (947) (Cal), Kedar Hxvra v. Asxitosh Roy. 

4. (*26) 12 AIK 1925 Cal 1227 (1228) : 86 Ind Cas 745 (DB), Aziianxiessa v. 
Dwarka Prasad. 

5. (*60) 37 AIR 1950 Had 509 (Pr 4) : 1950-1 H L J 471, P. Venkanna v. 

C. k exikanna. (Judgment- debtor can invoke S. 18 whether the fraud was by the 
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application so far as it is against the auction purchaser guilty of fraud 
will be clearly governed by this section and will not be barred. The 
fact that the application so far as it was against the decree-liolder 
would be barred cannot take away the right of the applicant to set 
aside the sale on the ground of the fraud of the auction purchaser. 

See also Note IS to Article 166. 

15. Applicability of the section to period fixed by S. 48, 
Civil Procedure Code — There is a divergence of judicial views 
as to the applicability of the general in-ovisions of the Limitation Act 
to the calculation of the twelve years period prescribed by S. 4S of the 
Civil Procedure Code, (see s. 29 Note Ga.) 

But S. 48 of the Civil Procedure Code itself provides that the 
Court can order the execution of a decree upon an application piesen- 
ted after the expiration of the term of twelve years referred to in it, 
where the judgment-debtor has, by fraud or force, prevented tJie exe- 
cution of the decree at some time within twelve years immediately 
before the date of the application. The **fraud’* referred to therein is 
not the fraud referred to in this section, namely an active fraud inten- 
ded to keep the applicant from knowledge of his right to apply, but is 
a fraud which prevents exercise of the right to apply. For a full 
discussion, see Note 15 to S. 48 of A. I. It. Commentary on Llie Code 
of Civil Procedure^th (1950) Edn. 

(/) Where, before the expiration of the period 
Effect of acknow- perscribed for a suit or application in res- 
ledgment in writing, pect of any property or right, an acknow- 

• Act of 1877 : S. 19. 

19. If, before the expiration of the period prescribed for a suit or applica- 
tion, in respect of any property or right an acknowledg 
Effect of <xclifioW‘ ment of liability in respect of sucli property or right has 
ledginent i?i lorititiy. been made in writing signed by the party against wJioni 

such property or right is chiiined or by some person 
through whom he derives title or liability, a new j;erio<l of limitation, according 
to the nature of the original liability, shall be computed from the time wlieu the 
acknowledgment was so signed. 

When the waiting containing the acknowledgment is undated, oral evidence 
may be given of the time when it was signed ; but oral evidence of its contents 
shall not be received. 

Jlxplaiiation J — hor the purj>oses of this section an acknowledgment may 
be sufficient, though it omits to specify tlie exact nature of the property or right, 
or avers that the time for payment, delivery, performance or enjoyment has not 
yet come, or is accompanied by a refusal to pay, deliver, perform, or permit to 
enjoy, or is coupled with a claim to a set-off, or is addressed to a person other than 
the person entitled to the property or right. 


decree-holder or auction-purchaser or both — AIR 1933 :Mad 626 : 56 Mad 631, 
I*ulla Beddi v. Pattabhirama Beddri, Rel. on.) 

(*33) 20 AIR 1933 Mad 626 (627): 56 Mad 734: 145 Ind Gas 388 (DE), Pulla Reddi 

V. Pattabhirama Reddi. ((’25) AIR 1925 Cal 1227 (DB), Azizannessa v. Dirarka 
Prosad, not followed.) 

(’35) 22 AIR 1985 Cal 89 (90) : 154 Ind Cas 347 (DB), Parthamrathi Ray v. 

Ahindra Nath Ray. (Where auction purchaser along with some of the judgment- 

debtors, is guilty of fraud, the applicants can avail themselves of the provisions 
of this section.) 


Section 18 
Notes 14-15 


Section 19 
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ledgment of liability in respect of such property or right has 
been made in writing signed by the party against whom such 

Explanation 5,— In this section ‘signed’ means signed either personally or 
hy an agent duly authorized in this behalf. 


Act of 1871 : S. 20 and Art. 148. 

20. (a) No promise or acknowledgment in respect of a debt or legacy 

^ shall take the case out of the operation of this Act, unless 

Effect of achnow- such promise or acknowledgment is contained in some 
ledcjmentimvrxting, writing signed, before the expiration of the prescribed 

period, by the party to be charged therewith or by his 
agent generally or specially authorized in this behalf. 

(b) When such writing exists, a new period of limitation, according to the 
nature of the original liability, shall be computed from the time when the 
promise or acknowledgment was signed. 

(c) When the writing containing the j)romise or acknowledgment is undated 
oval evidence may be given of the time when it was signed. But when it is alleged 
to have been destroyed or lost, oral evidence of its contents shall not be received. 

Explanation i.— For the purposes of this section, a promise or acknowledg- 
ment may he suflicieut, though it omits to specify the exact amount of the debt 
or legacy, or avers that the time for payment or delivery has not yet come, or is 
accompanied by a refusal to pay or deliver, or is coupled w’ith a claim to a set-off, 
or is addressed to any person other than the creditor or legatee ; 

but it must amount to an express undertaking to pay or deliver the debt or 
legacy or to an unqualified admission of the liability as subsisting. 

?1xplQnatxon — Nothing in this section renders one of several partners 
or ext'cutoi s chargea ble b}’ reason only of a written promise or acknowledgment 
hign(*d hv another of them. 

Illustrations, 

Z, a bond-debtor, himself writes a letter promising to pay the debt to his 
creditor A, Z affixes bis seal, but does not sign the letter : 

Z pays part of the debt and i)romise3 orally to pay the rest ; 

7^ publishes an advertisement, requestiug his creditors to bring in their 
claims for examination : 


In none of these cases is the debt taken out of the operation of this Act. 


148. Against a mort- 
gagee to recover posses- 
sion of immoveable pro- 
perty mortgaged. 


Si.xty years. 


The date of the mortgage, unless where 
an acknowledgment of the title of the 
mortgagor or of his right of redemption 
has, before the expiration of the pre- 
scribed period, been made in writing 
signed by the mortgagee or some person 
claiming under him, and, in such case, 
the date of the acknowledgment. 


Act of 1859 : S. 4 and S. 1 cl. 15. 

4. If, in res 2 >ect of any legacy or debt, the i)er 60 u wbo, but for the law’ of 

Jleoivnl of riqht would be liable to pay the same shall have 

to hy actniission admitted that such debt or legacy, or any part thereof, is 
in writina acknowledgment in writing signed by him, a 

• new j^eriod of limitation, according to the nature of the 

original liability, slmll be comj>uted from the date of such admission : 

Provided that, if more than one person be liable, none of them shall become 

chargeable by reason only of a w’ritten acknowledgment 
signed by another of them. 


Section 1, clause 15 * • • 

or if in the meantime an acknowdedgment of the title of the depositor, pawnor, or 
mortgagor, or of bis right of redemption, shall have been given in writing signed 
by the depositary, pawnee or mortgagee or some person claiming under him, from 
the date of such acknowledgment in writing. 



EFFECT OP ACKNOWLEDGMENT IN WTIITING 


571 


property or right is claimed, or by some person through whom 
he derives title or liability, a fresh period of limitation shall 
be computed from the time when the acknowledgment was 
so signed. 

( 2 ) Where the writing containing the acknowledgment 

is undated, oral evidence may be given of the time when 

it was signed ; but, subject to the provisions of the Indian 

Evidence Act, I of 1872, oral evidence of its contents shall 
not be received. 

Explanation I. — For the purposes of this section an 
acknowledgment may be sufficient though it omits to specify 
the exact nature of the property or right, or avers that the 
time for payment, delivery, performance or enjoyment has 
not yet come, or is accompanied by a refusal to pay, deli- 
ver, perform or permit to enjoy, or is coupled with a claim 
to a set-off, or is addressed to a person other than the 
person entitled to the property or right. 

Explanation II. — For the purposes of this section “signed” 

means signed either personally or by an agent duly autho- 
rized in this behalf. 

Explanation III. — For the purposes of this section an 
application for the execution of a decree or order is an ap- 
plication in respect of a right. 


Synopsis 


1. Legislative changes. 

2. Acknowledgment oi liability 

made under prior enactment 
— Test oi sufficiency. 

3. English law. 

4. Principle of the section. 

5. Distinction between Sections 19 

and 20. 

6. Distinction between this section 

and Article 183. See Section 20 
/ Note 37. 

-2; Acknowledgment does not con- 
fer title. 

8. Acknowledgment, if operates as 

fresh contract. 

8a. Acknowledgment, if operates 

as fresh cause of action. See 
Note 8. 

8b. Acknowledgment, if good evi- 
dence of debt. 

9. Distinction between this section 

and Section 25, clause 3, Con- 
tract Act. 

10. Aclrnowlcdgment and accounts 
stated — Distinction between. 
See Note 3 under Art. 64. 


Hi Sectiontobe liberally construed. 

l^w-^Bcfore the expiration of the 
period prescribed for a suit or 
application." 

13. Acknowledgment made 

under prior Act — Mean- 
ing of expression “period 
prescribed," with respect 
to such acknowledgment, 

14. Applicability of section to 

period prescribed by spe- 
cial or local law. 

15. Applicability of section to 

period of twelve years 
under Section 48 of the 
CLvil Procedure Code. 

\^6^“Suit or application in respect 
of any property or right." 

17. “Application." 

18. “Acknowledgment of liability" 
— EsscjUials. 

r^^^onditipnal acknowledgment 

©^.JiabiUly.' 

^W^'^knowledgment of oast 
liability. 


Section 19 
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23 


24 


25 


26 


^ 1 . 

32. 


1 4 


4 4 



37. 


38. 


21. Admission of execution of 
document, whether implies 
admission of liability under it. 

22. Admission of execution of 
document before Sub- 
Registrar. 

Submission to arbiration, if 
can be acknowledgment. See 
Note 19. 

Admission of existence of open 
and unsettled accounts, whe- 
ther acknowledgment. See 
Note 19. 

Acknowledgment, if may be 
made by a person who is not 
liable at the time of the 

acknowledgment. 

Acknowledgment must be in 
respect of the particular pro- 
perty or right claimed in the 
suit or application. 

27. Acknowledgment of any- 
thing includes acknow- 
ledgment of its legal 
consequences. 

28. Acknowledgment of liability 
with reference to portion 
of claim made by plaintiff 
—Effect. 

29. Acknowledgment of liability 
in respect of promissory 
note, whether available in 
respect of original cause 
of action. 

In writting.” 

Signed.” 

Admissibility of external evi- 
dence for construction of 
documents alleged to contain 
acknowledgments of liability. 

“Party against whom such pro- 
perty or right is claimed.” 

34. “Person through whom he 
derives title or liability.” 

35. Acknowledgment of mort- 
gage by mortgagor, whe- 
ther binds transferees of 
the equity of redemption 
claiming under transfers 
made prior to acknowledg- 
ment. 

36. Renewal of first mortgage 

after second mortgage 

Effect. 

“Fresh period of limitation 
shall be computed from the 
time when the acknowledg- 
ment was so signed.” 

Admissibility of oral evidence 
as to date of acknowledgment 
— Sub-section (2). 

39. Oral evidence of contents of 
acknowledgment— Sub-s. (2). 


evidence of the factum of 

acknowledgment. 

41. Admissibility of evidence for 
contradicting or varying, etc.^ 
matters^ stated in document 
containing acknowledgment of 
liability, 

42. Acknowledgment need not spe- 
cify exact nature of property 
or right. See Note 26. 

4^^cknowledgment of liability 
coupled with averment that 
time for payment, etc., has 
not yet come. 

^^^^^cl«nowledgment of liability 
may be accompanied by refusal 
to pay, etc. 

45. Acknowledgment of liability 

coupled with a claim of set-off. 

46. Acknowledgment not addressed 

to person entitled, sufficiency 
of — Explanation I. 

46a. Acknowledgment contain- 
ed in balance sheet. 

47, Admission contained in 

document addressed to 
Court. 

48, Admission contained in 

deposition of witness. 

49, Entry in Settlement Record, 

etc. 

50. Explanation II : Acknowledg- 
ment by agent. 

51. Acknowledgment of liability 

by pleader on behalf of 
client 

52. Acknowledgment by 


re- 


ceiver. 


53. Acknowledgment of liability 

by Official Assignee — 
Effect. 

54. Acknowledgment by one 

of several co-judgment- 
debtors. 

55. Acknowledgment of liability 

by administrator. 

56. Acknowledgment by exe- 

cutor. 

^57. Acknowledgment, if may be 
made by Court. 

58. Acknowledgment by Court 
‘ of Wards, 

59. Acknowledgment by one of 

several co-heirs, if binds 
others. See Note 8 to S. 21. 

60. Acknowledgment on behalf 

of Hindu joint family. See 

Notes to S. 21. 

61. Acknowledgment by-mana- 

ger of Malabar tarwad. See 
Note 21 to S. 21. 
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63 


64 


65. 


67. 


68 . 


62. Husband and wife— Autho- 
rity to acknowledg^e on 
each other’s behalf* 

Applicability of section to ap- 
plications for execution. 

Promissory note for pre-existing 
debt, if can be used as ac- 
knowledgment of liability in 
suit on original cause of 
action. 

Admission of liability by person 
in adverse possession. 

66. Acknowledgment contained in 
letter marked “without pre- 
iudice.” 

A^aterial alteration of document 
containing acknowledgment. 

Acknowledgment contained in 
document thirty years old, 

69. Acknowledgment under circum- 
stances that would vitiate 
contract. 

TOPIC I 

Acknowledgment and promise to nav. 
See Notes 8 and 9, 

Acknowledgment by minor. See Note 69. 

Acknowledgment by telegram. See 
Note 81. 

Acknowledgment during vacation but 
after limitation. See Note 12. 

Acknowledgment in agreement of refer- 
ence to arbitration. See Note 46. 

Acknowledgment in letter to attorney 
of creditor. See Note 46. ^ 

Acknowledgment in plaint and written 
statement. See Note 47. 
Acknowledgment in schedule of credi- 
tors in insolvency proceedings. See 
Note 47. 

Acknowledgment in unregistered docu- 

ment compulsorily registrable. See 
Note 75. 

Acknowledgment in will. See Note 46. 

Acknowledgments pertaining to exe 
cution proceedings. See Notes 47 
and 61. 


70. Acknowledgment made in offi- 
cial confidence. 

71. Mortgage invalid under tenancy 
laws, if can operate as ac- 
knowledgment of liability. 

72. Offer of Collector under Sec- 
tion 16 of Bombay Court of 

Wards Act, if acknowledg- 
ment. 

73. Agreement to extend time for 
performance of contract. 

73a. Suit based on default clause in 
mortgage deed, etc. 

74. Stamp. 

75. Registration. 

76. Onus of proof, 

77. Pleading. 

78. Acknowledgment, whether ques- 
tion of law or fact. 

NDICATOR 

Admission of correctness of account and 

requesting for time for payment. See 
Note 18. 

Application for extension of time for 

payment of decretal amount. See 
Note 47. 

Assertion of claim coupled with admis- 
sion of right to set Off-No acknow- 
ledginent. See Note 45 . 

Authority to borrow or to settle and 
pay claims includes authority to ac- 
knowledge. See Note 50. 

Date given scored out -Admissibility of 
oral evidence. See Note 38. 

E.xtra time under S. 4 -Not part of 
period prescribed. See Note 12. 

l*ayinent and acknowledgment. See 
Notes 5 and 80. 

Unstamped or insufficiently stamj ed 
acknowledgments. See Notes 29 64 
and 74. ’ 


Section 19 
Note 1 


1. Legislative changes. 

The laiv prior to Act of 1850 : 

to the bL of liability, as an exception 

iLl >ecognisod in various portions of Britisli 

Indian law even prior to tlie coming into force of the Act of 1859 For 

of ImTcI^ ^ ® to cl. (u) of the Bengal Regulation III 

f 1795, clear and positive proof that the plaintiff asserted his claim 

rhis cla^m defendant had admitted 

_^^^8ec ^n. Analogous provision s were also contained in the Madras 
1 Paqi IQ i>r . , Section 19 _ Note 1 " 

sSr 2Cl: rsi:". tS'iJcT alLT"r ° '''V ‘ ^ “ I’ ^ 37 : 2 

(9 UU), Gopeekishen Goshamee v. Bindah^inchunder Sircar, 
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Regnlation II of 1802* and the Punjab Code.* 

Differences between Acts of 1859 and 1871 : 

(1) Under s. 4 of the Act of 1859, an acknowledgment by the agent of 

the debtor was not sufficient,* whereas such acknowledgment 
was sufficient under s. 20 of the Act of 1871 . 

(2) Section 20 of the Act of 1871 required that the acknowledgment 

should be made before the expiry of the prescribed period of 

limitation, while such a provision did not exist in s. 4 of the 
Act of 1859.* 

(3) Section 20 of the Act of 1871 referred to a "promise or acknow- 

ledgment,” while section 4 of the Act of 1859 only referred to an 
acknowledgment/’ 

(4) Clause (c) of section 20 of the Act of 1871 which dealt with the 

admissibility of oral evidence as to the date and contents of an 

acknowledgment was new ; there was no such provision in S. 4 
of the Act of 1859. 

(5) Explanation i to s. 20 of the Act of 1871 (corresponding to explana- 

tion I to s. 19 of the Acts of 1877 and 1908) was newly added in 
the Act of 1871. Nevertheless, the principles embodied in the 
above explanation were given effect to in the decisions on s. 4 of 
the Act of 1859. Thus, it was held under that section that an 
acknowledgment addressed to a third party was sufiScient.® 
Similarly, it was held that a promise to pay, express or implied, 
was not necessary to constitute an acknowledgment under that 
section.^ So also, it was lield that an admission of liability for 

(1859-Gl) 8 Moo Ind App 225 (235): 3 Siifch W K P 0 31 : 1 Suther 405: 1 Sar 749 
(PC), Qovcrninent of Bsngal v. Mt. Shurnif f lUoonnissa. 

2. (1855) 6 Moo Iiid App 232 (249): 1 Sar 53C (PC), Rajah Bommarauze Bahadoor 
Rangasarny Madaly. 

3. (’(30) 5 Sutb W R P G 18 (20, 21) : 10 Moo Ind App 362 : 1 Suther 612 : 2 Sar 
160 (PC), Shah Makkun Bal v. I intiazooddowlah, 

(’70) 1870 Pun Re No, 25, Shahzada Gholani Mahoniad v. Bheem Sein, 

4. (1864) 2 Mad H C R 84 (87), Raja Iswara Das v. Richardson. 

( 07) S Suth W R 1 (1) (DB), Budoobhoosun Bose v. Enact Moonshee. 

( 68) 10 Suth W R 175 (176) (DB), Shaikh Reazoodeen v. Collector of Cnitack, 

('09) 6 Bom H C R O G 67 (70), Purshotain Mancharam v. Mirza Abdul Laiif, 

( 81) 6 Cal 340 (347, 348) : 7 C:il L U 121 (DB), .1/o/i^s/t Bal v. Busunt Kumaree. 

5. (’75-77) 1 Bom 590 (592) : 1877 Bom P J 74 (DB), Raghoji Bhikaji v. Abdul 
Karim. 

’75) 24 Suth W R 2S2 (284) (DB), Heera Ball ^looker jee v. Roy Dhunput Singh, 

’07) 3 ;Mad H C R 308 (310) (DB), John Young v. Mangalapilly Ramaiya. (It is. 
probably the better opinion that an admission made after an action brought will 
sufiice.) 

\_Sce also (*74) 6 N W P H G R 306 (306, 307) (DB), Uncovenanted Service Bank 
V. Marshall,'^ 

6. (’69) 4 Mad H G R 385 (391) (DB), Nija?nudin v. Mahammadali. 

(1865) 3 Suth \V R S C C Kef 6 (7) (DB), lluro Chunder Roy v. Monee Mohinee 
Dossec. 

(’68) 5 Bom H C R A C 170 (178, 179) (DBj, Ahiloji Khandoji v. Doyigar Haru 
chand Oujar. 

(*70) 6 Beng L R 299 (301, 302), Madhusudan Chowdhry v. Brajanath Chandra, 

7. ('72) 0 Mad H C R 197 (200) (DB), Hirada Karibasappa v. Gadigi Muddappa, 
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a debt would be suflScient under that section although it was 
accompanied by a statement that the time for payment had not 
yet come.^* 

(6) Section 20 of the Act of 1871 required “an express undertaking to 
pay or deliver the debt or legacy or an unqualified admission of 
the liability as subsisting.” Section 4 of the Act of 1859 required 
an acknowledgment admitting that “the debt or legacy or any 
part thereof is due.”^ 

(?) The proviso to section 4 of the Act of 1859 (corresponding to 
S. 21 , sub-s. ( 2 ) of the present Act) was differently worded from 
the corresponding portion (explanation ii) of s. 20 of the Act of 
1871. (see Notes under s. 21 ) 

(8) The illustrations to s. 20 of the Act of 1871 were new. 


( 9 ) Both s. 4 of the Act of 1859 and S. 20 of the Act of 1871 applied 
only to '"debts and legacies” But S. 1, cl. ( 15 ) of the Act of 1859 
and Arts. 147 and 148 of the Act of 1871 which prescribed the 
period of limitation for suits against a depositary, pawnee or 
mortgagee for the recovery of property moveable or immovable, 
contained provisions for allowing a longer period where there 
was an acknowledgment of liability. These two sets of provisions 
differed from each other in the following respect : 

While s. 1 , cl. ( 15 ) of the Act of 1859 provided a period of 
sixty years or thirty years according as the property was 
immovable or moveable unless there was an acknowledgment 
of liability "in the rneanthne”'^ Arts 147 and 148 of the Act 
of 1871 required that the acknowledgment should be made 
'"before the expiration of the prescribed period 


i Nijamtidin v. Mahamadali, 

Ramaiya. 

(1865 2 Mad H C R 807 (309. 810) (DB), Kristna Row v. Hachhappa Snyaoa. (It 

IS left to the Court to decude in each case whether the written acknowledgment, 

reasonably construed, contains a suflicient admission that the debt or part of it 
IS due.) ^ 

^ ^ V. Mahamadali. 

^ ^ ^Idugalapilly namaii/a. 

w Service Dank v. Marshall. 

( 70) 2 N W P H C R 403 (404) (DB), Gash v. Mclean. 

^dangalapilly llamaiya. 

^ 182 (183) (DB). MuklMnni v. Manan Bhalta. (The expression 

n the meantime referred to the period of sixty years from the date of the 
mortgage.) 

( 84) 1884 Pun Re No. 109, Sheodan v. Surjit. (Do.) 

^ ^ (324), Shag Mai v. Dhouna. (Do.) 

Nlir )^^^ (87,88): 43 Ind Gas 50 (DB), Raman Kurup v. Chappan 

^ ^ ^ ^ ^ Abdool Ruzzah v. Asif AU Shah. 

( 85) 1885 All W N 194 (194) (DB), Muniruddin v. Muhammad Karim. (Do ) 

[But see (;71) 6 Had H C R 267 (270) (DB), Narain v. Ulckoma. (The Act does 

10 ^ ‘‘“y particular time.)] 

10 ( 75-77) 1 All 425 (427) : 2 Ind Jur 115 (DB), Data Chand v. Sarfraz AU. 

ision under Act of 1871 — Aoknowledgraent made before coming into force of 
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Differences between Acts of 1871 and 1877 : 

(1) Section 19 of the Act of 1877 applied to acknowledgments in res- 

l^ect of '‘any property or right" while s. 20 of the Act of 1871 

(and s. 4 of the Act of 1859) only applied to acknowledgments in 
regard to debts oi' legaciesy^^ 


(2) Section 19 of the Act of 1877 referred to an acknowledgment of 

liability in respect of a right or property, while S. 20 of the Act 
of iSii referred to a promise^^ ox acknoioledgment. 

(3) Section 19 of the Act of 1877 applied also to acknowledgments 

made by a pei’son from whom the defendant derived his title or 
liability, while S. 20 of the Act of 1871 did not apply to such 
acknowledgments. 

(i) Section 20 of the Act of 1871 provided that oral evidence of the 
contents of a document containing an acknowledgment could 
not be given where the document was alleged to have been 
destroyed or lost. The words as to the document being alleged 
to be destroyed or lost were omitted in s. 19 of the Act of 1877.^* 


(o) Section 20 of the Act of 1871 provided that a promise or acknow- 
ledgment might be sufficient though it omitted to specifiy the 
exact amotint of the debt or legacy. Section 19 of the Act of 1877 
provided that the acknowledgment might be sufficient though it 
omitted to specify the exact nature of the property or right. 

(G) Section 19 of the Act of 1877 required in the case of an acknow- 
ledgment by an agent that the agent must be ^'duly'* authorised 
in this behalf. Section 20 of the Act of 1871 required that the 
agent must be generally or specially authorised in this behalf. 

(t) Section 20 of the Act of 1871 provided that the promise 
or acknowledgment under it must amount to an express 


Act of 1859 — As there was no period of limitation for a suit for redemption 
before the above Act, the acknowledgment must be deemed to have been made 
before the expiration of the “prescribed period” within the meaning of Article 118 
of Act of 1871 notwithstanding that the date of the mortgage may not be known.) 
11 (’32) 19 AIR 1932 Bom 531 (532) : 139 lud Cas 218, Amarcliaiid Rajaram v. 
Narayan Vishtm. (Section 20 of .Act of 1871 did not aj)ply to an acknowledg- 
ment of a mortgage by a mortgagee.) 

\_See (’GS) 5 Bom H C K A G 50 (54) (DB), Amritrav v. Anyaha, (Acknowledg- 
ment of right to share In vatau not within S. 4 of -Act of 1859.) 

(’72) 17 Suth W K 271 (27*2) (DB), Lalla Doorga Pershad v. Lalla Ijuchman 
SaJtoy. (.\cknowledgment of title to land is not acknowledgment of debt or 
legacy.)] 

12. (’75-77) 1 Bom 590 (592) : 1877 Bom P J 74 (DB), Baghoji Bhikaji v. Abdul 
Karim, (The “promise” referred to is not a neio contract but one introduced by 
way of an exception to the statute with reference to the original cause of action,) 

(’78 80) 2 Bom 230 (231) : 1877 Bom P J 237 (DB), Chahtr Jagsi v. Tulsi, (Do.) 
(’75) 23 Suth W R 4G2 (4G2) (DB), Tara Soonduree Kttdoonee v. Bhoohtin 
Chunder Ghose. 

13. (’35) 22 AIR 1935 Mad 899 (901) : 161 Ind Case 924 (DB), Modhugari 
Karayana v. V enhataramanna Patnaik, 

1 i, (’88) 12 Bom 2G8 (269,270) (DB), Ziulnissa Ladlun Begam v. Moiidev Batan- 
dev. (Oral evidence is not admissible even where the wriiing containing the 
acknowledgment has been returned to the debtor.) 
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undartaking to pay or deliver the debt or legacy or to an 
unqualified admission of the liability as subsisting.^^ This pro- 
vision was omitted in section 19 of the Act of 1877.^® 

(8) The provision in S. 20 of the Act of 1871 as to one partner or 

executor not being bound by an acknowledgment by anotlier 
partner or executor, was omitted in s. 19 of the Act of 1877 and 
was removed to s. 21 of that Act. (see Notes under s. 21 .) 

( 9 ) The illustrations to S. 20 of the Act of 1871 were omitted in s. 19 

of the Act of 1877. 

( 10 ) The separate provisions as to acknowledgments in Arts. 117 and 14S 
of the Act of 1871 were omitted in the Act of 1877. At the same 
time, as already said in para. 1 above, tlie scope of s. 19 of the 
Act of 1877 was made wider than that of s. 20 of the Act of 1871. 
so as to make it applicable to all suits in respect of any property 
or right and not merely to suits for debts and legacies as was 
the ease under the previous Act. The chief points of distinction 
between the relevant portions of the above articles and tlio 
corresponding provision in the Act of 1859, viz., s. l cl. ( 15 ) on 

the one hind, and s. 19 of the Act of 1877 on tlie other, which 
superseded them, were as follows : 

(a) The former provisions required an acknowledgment of the 

title of the mortgagor, depositor or pawnor or of his right 

of redemption.^^ But s. 19 of the Act of 1877 reiuiredlin 

acknowledgment of liability in respect of such nroriertv or 
right.^® 


(b) The former provisions did not recognise acknowledgments 
by the agent of the mortgagee, depositary or pawnee,**'* but 
S> 19 of the Act of 1877 recognised suc h acknowledgments. 

Ts. (*78) 1 All G83 (685) (DB), Mathura Das v. Babu Lai. (Letter admitting the 
c.\;isteuce of a debt due to the pUintifI but not admitting that the amount claimed 
by the plaintiEF is correct is unqualified admission of existence of debt.) 

16. ( 87) 10 Mad 259 (264, 2G5) (DB), Sitayya v. Hayigareddi. (Hence, an admis- 
sion of liability qualified by a condition would be within S 19 of the Act of 1877 
while it would not be within the Act of 1871 or that of 1859 under which an 
ackiiowledgniont that a del)t is dus was ne 39 ssary.) 

‘m; ^ ° ^'a’-raina Tantri v. Uklcnma. 

(Uclationship of mortgagor and mortgagoe w.is admitted but the ri^rlit to rede-in 
was denied— that this was suflinent.) 

18. (-85) 1885 All W N -211 (212. 213) (DB), Bisheshar v. Bhajiratlu Bain. 

19. (-73) 20 Suth W li 375 (376, 377) : 13 B»iig L U 177 (1> G), Luchmee Baksh 
i<-oy V. Runjeet Ram Randey, 

(’ll) 12 Ind Gas 601 (601, 005): 31 All 109 (DB), 2aib.an.nissa Bibi v. Prabhu. 
Narain Singh. 

I’mI til Z KT v. Muhammad Kaim. 

Cfio! V. Fathnatunissa Be.gam. 

’28) 1 5 ^a“th V- Ranjeet Ram Pandey. 

Hill Bibi V. Hulasa Kuar. 

( 88) 1888 run Re No. 157. BakiJcat Rai v. Ganga Das. 


S.Lim.37, 
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(c) The former provisions required that the acknowledgment 

should be made by the mortgagee, depositary or pawnee or 
by some person claiming under him.^° But S. 19 of the Act 
of 1877 required that the acknowledgment should be made 
by the party against whom the property or right (in respect 
of which the acknowledgment was made) was claimed or by 
some person through whom he derived his title or liability. 

(d) The former provisions did not contain any provision analogous 

to the second paragraph of s. 19 of the Act of 1877 which 
dealt with the question of the admissibility of oral evidence 
as to the date or contents of the writing containing the 
acknowledgment. 

(o) The former provisions did not also contain any provision 
similar to any of those contained in explanation i to s. 19 
of the Act of 1877. Nevertheless, some of the principles 
embodied in explanation I were followed in the decisions 
on the above provisions. For instance, although there was 
no provision in S. 1, cl. (is) of the Act of 1859 that an 
acknowledgment addressed to a third person was sufficient, 
it was held in cases decided under that clause that such 
acknowledgment was sufficient. 

Differences between Acts of 1877 and 1908 : 

(1) The words “according to the nature of the original liability” 

which occurred after the words “a new period of limitation” 
and before the words “shall be compiited”^^ have been omitted. 

(2) The provision in cl. { 2 ) excluding oral evidence of the contents 
of a writing which em bodies an acknowledgment of liability 

(’04) 1 All L. Jour 355 {357J (DB), Ilanuman Prafiad v. Ilaghunandan Singh. 

[See (’25) 12 A I R 1925 All 176 (177, 178) : 85 Ind Gas 633, Ganga Pam v. 
Ijachman Singh.'] 

[Sec also (’68) 3 Agra 255 (257) (DB), Esree Singh v. Bisheshar Singh. (By 
virtue of cl. 1 of S. 12, Regn. 27 of 1814, it was beld that the act of the vakil 
in acknowledging was the act of the mortgagee himself.)] 

20. (’15) 2 AIR 1915 Mad 951 (951): 26 Ind Gas 127 (DB), Muhaminade v. Mayi 
Kunhi Jlaji. (Anandravan cannot be said to be claiming under karnavan 
to extend limitation by acknowledgment of mortgage.) 

(’09) 3 Ind Gas 725 (727) : 32 All 33 (DB), Shib Shankar Lai v. Soni Bam. 

(1900) 1900 Pun Re No. 62, Bhawani Das v. Muhammad Yusaf. (Acknowledg- 
ment by father —Mortgage — Joint Hindu family.) 

(’80) 1880 Pun Re No. 32, Lala Mai v. Ghulam Mahomed. (A sub-mortgagee 
could not be said to be “claiming under” the mortgagee.) 

(’80) 1880 Pun Re No. 85, Hakim Devi Dyal v. Prab Dyal. 

21. (’68) 3 Agra 255 (257) (DB), Ksree Singh v. Bishesher Singh. 

(■71) 3NWPHCR 78 (79) (DB), Ali Hossein v. Bam Dyal. 

(1865) 3 Suth W R 8 (4) (DB), Dur Gopal Singh v. Kasheeram Pandey. 

(*68-69) 4 Mad H G R 359 (364, 365) (DB), Kunhi Kutti Nair v. Kunhammad 
Kutti Maraccar. 

(’70) 6 Mad H 0 R 267 (270) (DB), Narraina Tantri v. Ukkoma. 

[See also (1900) 27 Gal 1004 (1011, 1012) : 4 Cal W N 565 : 27 Ind App 103 : 7 
Sar 718 (PC), Fatimafulnissa v. Sunder Das.] 

22. (’66) 5 Suth W R S C C Ref 3 (4) (DB), Nobin Chunder Moozoomdar v.T.J. 
Kenny. (Case under 1859 Act which resembled Act of 1877 in this respect.) 
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has been qualified by the introduction of the words “subject to 
the provisions of the Indian Evidence Act, 187-2” which did not 
occur in the Act of 1877. 

<3) Explanation III is now. 

2. Acknowledgment of liability made under prior enact- 
ment Test of sufficiency. — It is a settled principle that the law 
of limitation applicable to a suit is the law in force at the time of the 
institution of the suit, although the -acknowledgment relied on may 
have been made while a previous enactment was in force. The validity 
and sufijciency of such acknowledgment must, therefore, be determined 
in accordance with the provisions of the lasv in force at the time of 
the institution of the suit.* But, there is one exception to this rule, 
viz., that where the acknowle Igraont was not sufficient according to 
the provisions of the prior enactment, with the consequence thaUho 
right to sue had become barred at the time of the coming into force 

of the Act under which the suit was instituted, such later Act cannot 
revive the right of suit." (see Preamble Note 1.5.) 

See also Note 13. 


Section 19 — Note 2 

Ca<,G33. Ganga Ham y. LaoUm<in 

(M.5) :31 .U1 10) (DB), v. Prahhu Narain 

(Aoknowlrlgmout mido by agont whon \ct of l.S.rl wa.s in force thou-)i 
mviiJid, IS valid under the A-t of 1008.) 

pm! 218. Antarch^n l v. Narayan 

( 77) 1 All 125 (4-2, ) : -2 Ind .Tur 11.5 (DB), DaiiCh^nd v. Sarfra^ -Hi 

',Sp 0)1“”.“.“,““ '■ C'-' 

(’30) 17 AI« 1930 liom 55 (57) : 122 lud Gas 802 (DB), Dhmdi Shivaji v Lak.h 

man. (Kedempt on of in srtg tgo of 1799 _ Mort et-or relyin- umn Lknowh ^ 

(-28) 15 llR f, «ubse.iuent enactment, is not of any use ) 

(28 15 .\1R 1828 Ezra 28 (:)I) : 107 Ind Cas GO (DB), Malayan v Oovin i 

(25) 1-2 .MR 1925 Bom 339 (310) : 87 Ind Cas G99 (DB)! I ndurai y Shivlal 
fiL m !9rG.°"“ “ A.-knowledgmont alleged nz 1858 -Suit to redeei 

''' ^ V. Gavind 

( 18) 6 Alii 1918 Mad 86 (87 88V I8 T n j > ^ ^ 

l-S! ;“f i" 

-8^ 5^51 1 \ Jfassin y. Uaji Muhammad. 

-81 ?8«z‘p . V. A/aamz Bhatla. 

Pflo n oon " v. Surjit. 

( 80) 1880 Pun Re No. 85, Hakim. Devi Dyal v. Pfab Dual 

3«) : 7 Oil L R 121 (DB). Mohesh Lai y. Basunt 
uniaz-ee. (Acknowledgment m.ado while 1859 A -t was in force Aeknnwl„S„ 

men m^uffioient under 1859 Act - Suit filed under 1871 Act T tkaoS 
suit was tim^LT **” applies notwithstanding that the 

that only remedy is barred but right is not put an end to.)] 
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Section 19 
Notes 3-4 


3. English law. — The doctrine of an acknowledgment of 
liability as an answer to the bar of limitation is also recognised under 
the English law. But, the doctrine is not contained in a single enact- 
ment as under the Indian law. Various sections in various statutes 
are based on a recognition of the doctrine.^ The language of these 
provisions is not always similar to the language of this section. 
Fuither, the English theory underlying the doctrine of acknowledg- 
ment in the case of contract debts is quite different from the theory on 
which this section is based, (see Note 8.) In the former case, an 
acknowledgment will be no acknowledgment unless it amounts to a 
promise to pay the debt. But under this section an acknowledgment 
may be good although the debtor refuses to pay the debt. Hence, 
English decisions cannot be applied in toto to the determination of 
the law under this section. But such decisions may be consulted where 
the language of the statutory provisions concerned is identical in 
material particulars with the language of this section or where they 
lay down general principle which are not inconsistent with the prin- 
ciples on which this section is based. ^ 

4. Principle of the section. — The following views have been 
expressed as to what is the true theory on which the provision as to 
acknowledgment of liability contained in this section based : 

( 1 ) In Dharma Vithal v. Govind Sadvalkar f West, J., observed as 

follows : “ The intention of the law is manifestly to make an 
admission in writing of an existing jural relation of the kind 
specified, equivalent for the purposes of limitation to a new 

contract *' This view' was followed by Wilkinson, J., in 

Venkata v, Parthasaradhif 

( 2 ) In Anantram v. Inayat Ali^ the Lahore High Court observed 

as follows : “ One object of the law of limitation is to prevent 
claims being preferred after such a time that the real character 
of the transaction can no longer be cleared up, but S. 19 provides 
that an acknowledgment of the existence of a liability will give 
a fresh term, and it may be presumed that in such a case it is 
considered that the object of the law of limitation has been 
attained. ” 

( 3 ) In a critical note in 3 Madras Law Journal^ the view has been 

Section 19 — Note 3 

1. See Halsbury’s “Laws of England,” Vol. 19, pp. 58, 79, 92 and 131. 

2. (’ll) 9 Ind Gas 914 (945) : 35 Bom 383, Shri Gopal Chiranji Lai v. Dhana 
Lai Ghasinavi^ 

(’3-2) 19 AIR 1932 Oudb 1 (4) : 133 Ind Cos 800 : 7 Lusk 270 (DB), Amir Mirza 
Beg V. Lachini Narain. 

(’20) 7 AIR 1920 Oudh 236 (239) : 23 Oudh Gas 176 : 60 Ind Gas 189, Jageshar 
Singh v. Bir Bam. 

Section 19 — Note 4 

1. (’S3) 8 Bom 99 (102) 8 Ind Jur 261 (DB). 

2. (’92) 16 Mad 220 (227) : 3 Mad L Jour 35 (DB). 

3. (’20) 7 AIR 1920 Lab 447 (448) (DB). 

4. (*93) 3 Mad L Jour 96 (101) (Jour). (Critical Note on (’92) 16 Mad 220, Venhata 
V. Parthasaradhi.) 
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expressed that the section is based on the theory that the defen- 
dant toaives the benefit Of the period of time that has run in his 
favour. 

It is submitted that each of the above views is open to ol)jection. 
As regards the first view, in the face of the express provision in the 
section that an acknowledgment may be accompanied by a refic^il to 
pay^ it cannot be said that the acknowledgment contemplated by the 
section is one which implies a promise by the defendant to fulfil his 
obligation. As regards the second view, it is not clear how the giving 
of an acknowledgment of liability will help to clear up the real 
character of the transaction at the time of the suit, when it is remem- 
bered that under this section it is expressly provided that an acknow- 
ledgment need not specify the exact nature of the property or riglit 
in regard to which the acknowledgment is made. As regards tlie third 
view, the law of limitation does not permit any waiver of its provi- 
sions. (See Notes 17 and 23 to section 3 .) 

It has been seen in Note 4 to the Preamble, that one of the 
considerations on which the law of limitation is based is that there is 
a Tuesiirnption tliat a right not exercised for a long time is non- 
existent. But, where the person against whom tlie right is claimed 

admits the existence of the right, thei*e is no room for the above 
presumption. 


It was held in England at one time, with reference to contract 
debts, that the Statute of Limitations rested on the presumption of 
payment and that whore such presumption was repelled by means of 
an acknowledgment of liability, the plaintiff was entitled to succeed.*' 
But this view has not been accepted in the later decisions and accord- 
ing to them, the true theory with regard to an acknowledgment in 
such cases is that it imports a promise to pay, giving rise to a new 
cause of action to the plaintiff. Acconling to these later English 
decisions, therefore, an acknowledgment of a debt will not entitle the 
plaintiff to a fresli periol of limitation unless it amounts to a promise 
to pay. But, as already seen, this view has not been acej^pted by the 
ramevs of this section under which an acknowledgment may be (puto 
good although it is accompanied by a refusal to perform the obliga- 
^n. Hence, the true theory on which this section is based seems to 
that on which the earlier English decisions were based, namely 
that an admission of liability rebuts the presumption which the law 

raises, to wit. that a right which has not been exercised or asserted 
t or a long time does not exist. 

BLtioriB nofV*’. i ^ 

“ to be read a3 based upou the theory Of implied promise.) 

'i wr’ “JLS ' S B 4 0 00, : 9 D,.l „ E,. 5,0 : 6 D J K B 0,8, 

: 140 R R 216 : 12 W R (Eng.) 328 ■ 55 E R 
443 : 10 Jur (NS) 117 : 9 L T (N8) 746. Hammond v. ] • =>5 E R 
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Note 5 




5. Distinction between Sections 19 and 20. As in the 

case of an acknowledgment under this section, a payment under s. 20 
is also required to be recorded in writing. But under S. 19, the writing 
must contain within itself an admission of an existing liability, while 
under S. 20, it is sufBcient if the writing merely records the fact of 
payment. 

13iit Ss. 19 and 20 are not mutually exclusive^* and therefor© a 
writing which records a payment may amount to an acknowledgment 
of liability within this section, if from the words used in the writing, 
it is clear that an exi sting liability is admitted.^ Thus if the writing 

Section 19 — Note 5 

la. (’45) 32 AIR 1945 Nag 181 (182): I L R (1945) Nag 745 (DB), Abdul Hussain 
V. Rev. lAvesay. 

1. (’49) 36 AIR 1949 East Punj 219 (220), Thakar Das v. Sant Ram. (The test to 
see if an endDrsement of payment constitutes an acknowledgment is to see if it 
i.s possible to ren-d the words used as acknowledging liability for no more than 
the amount actually paid — Endorsement on promissory note by debtor that 
certain amount is credited to debtor — Inference is that it has been credited in 
account evidenced by promissory note — Endorsement constitutes acknowledg- 
ment.) 

(’45) 32 AIR 1945 Nag 181 (182) : I E R (1945) Nag 745 (DB), Abdul Hussain v. 
Rev. lAvesay. (The words “paid .... towards the satisfaction” in an endorse- 
ment imply that n balance, for the payment of which the executant of the note 
was liable was due and hence amount to an acknowledgment of liability.) 

(’42) 29 AIR 1942 Bom 218 (220) : I E R (1942) Bom 512 : 202 Ind Gas 277 (DB). 
Kesarntal v. Narayan. (Entry by debtor in creditor’s A'haia “credited Rs. 30-10-0 
towards the above amount” ~ Held entry amounted to acknowledgment though 
it did not save limitation under S. 20 (before amendment).) 

(’42) 29 AIR 1942 Mad 353 (353, 354) : I L R (1942) Mad 590 : 201 Ind Gas 586 
(FB), Venkata Chelamiah v. Annapoornamma. (An endorsement on a promis- 
sory note, “paid Rs. 350 towards this promissory note and endorsed the pay- 
ment tliereon,” can be read as an acknowledgment of liability. The use of the 
word “towards” in itself implies that more remains to be paid i. e., that the 
payment is made on account of a larger sum'due under the instrument.) 

(’41) 28 AIR 1941 Lab 23 (25) : 192 Ind Gas 118 (DB), Saraj Din v. Umar Din. 
(Endorsement on bond thumb-marked by debtor ran : “today .... Rs, 3G0-10-0 
.... were paid towards this bond” — Held it amounted to acknowledgment.) 
.(■40) 27 AIR 1940 Lnh 106 (107) : 189 Ind Gas 264 (DB), BurSinghv. Sikri 
brothers. (\Uherc an executant of a promissory note pays a certain sum and 
makes an endorsement on the back of the note in his own hand that it will be 
adjusted in the promissory note account, the endorsement is clearly an acknow- 
ledgment of subsisting liability under the promissory note.) 

(’40) 27 AIK 1940 Oudh 305 (307) : 15 Luck 537 : 187 Ind Gas 624 (DB), Deputy 
Commissioner . Kheri v. Brijendra Bahadur Singh. (Entry in debtor’s account 
books that payment is made “alal hisab” is acknowledgment.) 

(’38) 25 AIR 1938 Rang 84 (86) : 1937 Rang L R 421 : 175 Ind Gas 550, Kasivi- 
sxcanathan Chettyar v. Baksh'manan Chettyar. (The endorsement in this case 
WHS “ . . . paid towards this Rs. 410 . . . only, through the account of K* — Held 
there was an acknowledgment.) 

(*38) 25 AIR 1938 Rang 401 (404) : 1938 Rang L R 594 : 178 Ind Gas 869 (DB), U 
Tun Maung v. E. Ah Choy. (Endorsement on back of promissory note “paid on 

a/c Rs. 10” held to be acknowledgment of liability.) 

(*16) 8 AIR 1916 Mad 638 (638): 27 Ind Gas 744 (DB), Visvanatha Santkasingara 
V. Sri Ramachandra Mardraja Deo. (Lessee paying instalment and writing that 
amount be credited to lease account — Held this was an acknowledgment.) 

(’34) 21 AIR 1934 Lab 971 (972). Harhans Lai v. Arjan. (Mortgage bond — Sum 
payable as profits— -Endorsement of payment — Effect of.) 
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itself states that money is paid for interest or for part of principal, it 
would clearly imply an admission of liability for the debt.^ 


(’36) 28 AIR 1936 Mad 616 (617) : 168 Ind Gas 8C3, Chandukutti Nambiyar v. 
Kunhi Kalandan. (Endorsement on promissory note that ‘out of the amount due 
under the promisBory note Rs. 1000 was paid this day' lield to be an acknowledg- 
ment of liability.) 

(’82) 5 All 201 (205) : 1882 All W N 221 (DB). Janki Pra.^.ad v. Ghulam Ali. 

(’36) 23 AIR 1936 Lah 276 (277, 278) : 162 Ind Gag 306, Shanti Lai v. LyaUpur 
Bank Ltd. (Sale of immovable property by debtor to creditor —Latter askod to 
credit price towards prior promissory note ~ Doc-ument amounts to acknowhidg- 
ment.) 

(’09) 2 lud Gas 522 (522) (Mad), Banganayakalu Aiya v. Siihbayan. (Where a 
debtor acknowledged on 10th September 1899 a liability as existing on 20th 
July 1898 without sugge.sting that it had been paid after that date and before the 
date of acknowledgment, it was lield ec|uivalent^t() acknowledgment on 10th Sep- 
tember 1898.) 

(’87) 24 AIR 1937 Oudh 391 (393) : 13 Luck 334 : 168 Ind Gas 799 (DB). Satgur 
Nath V. Brahma Dat. (Letter accompanying payment asking for time to pay 
balanc e is acknowledgment.) 

IHee (’39) 26 AIR 1939 Ail 177 (179): 1 L li (1939) All 200 : 180 1. C. 535 (DB), 
Jshri Brasad v. Chamlrahhan /Va.sad. (Kndorseinent to tlie ellect that Hs. 25 
are being paid in respect to the promissory note lield not to amount to acknow- 
ledgment.)] 

2. (*35) 22 AIR 1935 All 946 (955. 956) : 159 lad Gas 387 ; 58 All 261 (FB). Vdey~ 
pal Singh v. Lakshnti Chasid. 


(’17) 4 AIR 1917 Mad 805 (805) ; 40 Mad 698 : 36 Ind Gas 240 (DB). Vcnlata- 
krishriiah v. Siibbarayudu, (Eudorscmeut of part payment.) 

(’37) 24 AIR 1937 Nag 304(304) : 170 Ind Gas 213 : JLR (1937) Xag 374, Sun- 
derlal Sharma v. Bisahoo Bodhrai Teli. (Endorsement of payment on hack of 
pronote implies acknowledgment of liability for the balance due on the note.) 

(’21) 8 AIR 1921 Cal 331 (332) : 64 Ind Gas 988 . 48 Gal 1046 (DB). Prasanna 


Kumar Bay v. Niranjuu Bay. 

(’23) 10 AIR 1923 Bom 369 (369) : 74 Ind Gas 302 (DB), Decchand CUatraJt v. 
•fam&edji Shapurji, 

( 26) 13 Alii 1926 Nag 252 (263) : 91 Ind Gas 402, Baghoba v. Gopi. (Payments 
not eatisfying either bond — Thunib-impreseiou of debtor is admission of debts 
under both bonds.) 


(’18) 5 AIR 1918 Nag 203 (204) : 48 lad Gas 724 
(Endorsement ot jiiyment implying liability for 
ment.) 


, Mohan Lai \ . Oaaesh Bam. 
balance amounts to acknowledg- 


( 23) 10 AIR 1923 Born 239 (210) ; 72 Ind Gas 249 : 47 Bom 632 (DB), Ganesh 
Narhar v. iJatlatrayo Banduraiig. (The whole endorsement and the words of 
the note should be taken together.) 

(1865) 2 ftlad HC R 3t)7 (309, 310) (DB), Krishtna Bow v. liachapa Sugnpa. (Case 
under Act of 1859 — It is left to the Gourt to decide in each case whether the 
writing, reasonably construcKl, contains a sullicrient admission that the debt or 
part of it is due.) 

(’71) 6 Beng L H 299 (301), Madhusudan Chotedhry v. Brajanaih C handra. 

( G6) 5 Suth W R 45 (46) (DB), Shuinboo Ch uudet Shahn v. Bnroda Soonderee. 
iSee also (’44) 31 AIR 1944 Mad 57(58) ; 215 Ind Gas 287, l ira Baghavayya 
V. Sita Uamayya. (Pronote by D in favour of }i with a contemporaneous agree- 
ment by D to pay amount by instalments — Whole sum to become duo on de- 
fault of one instalment — B endorsing prouote to P — Kridonseineut ot ^jayment 
on pronoto made after three years from note but within three years from 
default of sixth instalment on which suit was brought — 1* held could take 
advantage of agreement for purpose of saving limitation — Endorsement of jjay- 
ment amounted to acknowledgment and saved limitation.)] 


Section 19 
Note 5 



584 


Section 19 
Note 5 


EFFECT OF ACKNOWLEDGMENT IN WRITING 


of payment need not imply an acknowledg- 
ment of liability. Whether it does so depends on the language used 

in each case. Thus, a mere endorsement that a certain amount has 
been paid without there being anything to imply that there is due 
anything further is not an acknowledgment.'*® 

Where on account of some defect an endorsement of payment 
fails to be effective under section 20, it may nevertheless operate as 
an acknowledgment of lia bility under this section." Thus, where an 

[But see (’67) 8 Suth W R 334 (336) (DB), Gorachand Dutt v. Lokenath Dutt. 
« be direct and not implied— Case under Act of 1859.)] 

3. ( /O) 5 Beng L R 619 (638) (DB), Shearman v. Fleming, (The words “remit- 
tance of £40 to old account” were ambiguous, and did not necessarily import 
that a iurther sum was due.) 

(’35) 22 AIR 1935 All 946 (956) : 159 lud Cas 387 : 58 All 261 (FB), Vdeyyal 

Singh V. Lahshmi Chand, (Endorsement of payment without specification —No 
acknowledgment.) 

(’33) 20 AIR 1933 Ail 453(455) : 55 All 632 : 144 Ind Cas 899 (DB), Ram Prasad 
V. Binaek ShuJcul. (Payment by debtor — There is implied acknowledgment of 
amount paid, but not of the I'emaining liability proved aliunde,) 

( 10) 8 Ind Cas 349 (349) (DB) (Mad), Lakshminarasintham v. Bharata Mahantij. 

4. (’42) 29 AIR 1942 Bom 218 (220) : ILR (1932) Bom 512: 202 Ind Cas 277 (DB), 
Kcsarmal v. Narayan. (Payment in respect of promissory note and payment 
towards amount due under note— Distinction pointed out.) 

(’42) 29 AIR 1942 Mad 353 (353) : ILR (1942) ilad 590 : 201 Ind Gas 586 (FB), 
Venkata Chelamiah v. Annapoornamma. 

(’39) 26 AIR 1939 All 177 (179) : 1 L R (1939) All 200 : 180 Ind Gas 535 (DB), 
Ishri Prasad v. Chandrabhan Prasad. 

4a. (’46) 33 AIR 1946 Pat 404 (406, 407) : 224 Ind Cas 65 (DB), Ajodhya Prasad 
V. Gobind Missir. 


(’45) 32 AIR 1945 Pat 271 (272) : 24 Pat 96 : 220 Ind Cas 255 (DB), Firm Ram 

Chandi a v. Firm Shaikh Shitu. (A mere endorsement of payment without 

further specification does not operate as an acknowledgment within the me;in* 

ing of S. 19. AIR 1944 Lah 88 : I L R (1944) Lah 528, Dial Singh v. Maham* 
mad Ali, Rel. on.) 


(’44) 31 AIR 1944 Bom 37 (39) : 215 Ind Cas 12 (DB), Harkuhai v. Shankerbhai, 

(’44) 31 AIR 1944 Lah 88 (90) : I L R (1944) Lah 528 : 213 Ind Cas 253 (DB), 
Dial Singh v. Mohammad AH. 

( 43) 30 AIR 1943 ^lad 133 (133) : 205 Ind Cas 546, Farsinga Rao v. Rangayya. 

(’42) 29 AIR 1942 Mad 353 (353) : I L R (1942) Mad 590 : 201 Ind Cas 586 (FB), 
\ enkata Chelamiah v. Annapoornamma. 

(’42) 29 AIR 1942 Oudh 508 (510) : 18 Luck 241 : 202 Ind Cas 750 (DB), Durga 
Prasad v. Kishnaji. 


(’42) 29 AIR 1942 Pat 395 (396) : 200 Ind Cas 306 (DB), SJnjam Ballav v. Dolo- 
gobind Sahu. 

5. (’42) 29 AIR 1942 Bom 218 (220) : I L R (1942) Bom 512 : 202 Ind Cas 277 
(DB), Kesarmal v. Narayan. 

(’42) 29 AIR 1942 Mad 146 (147, 148) : I L R (1942) Jlad 405 : 201 Ind Cas 182 
(DB), Ramayya v. Anjayya: (An endorsement on a pro-note : “Paid on Novem- 
ber 15, 1938, towards this promissory note, Rs. 2” held, though not under S. 20, 
saved limitation under S. 19.) 

(’39) 26 AIR 1939 Bom 252 (253) : 182 Ind Cas 965, Tayarali Mahomed Ali v. 
Garabad Sadu. (Endorsement on pronote stating that certain amount is paid 
towards payment without specifying whether it is towards interest as such 
— Payment being on account of debt secured by note, endorsement amounts to 
acknowledgment of liability.) 


t 
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endorsement of payment towards the debt due on a promissory note 
is made, but no payment is actually made, the plaintiff will not be 
entitled to a fresh period of limitation under section 20. Nevertheless, 
the endorsement may amount to an acknowledgment of liability under 
this section.® 

An acknowledgment under S. 19 only operates against the person 
who makes the acknowledgment and those claiming under lum, but 
subject to the provisions of s. 21 , sub-s. (2), a payment under s. 20 saves 
limitation against all the persons who are liable for the debt/ 

An acknowledgment need not be addressed to the person entitled. 
But a payment under s. 20 must be made to the person entitled.^ 

Under S. 19, a mere writing containing an admission of liability 

in respect of the right claimed is enough. But under s. 20, two things 

are necessary, viz , (i) a payment and (2) a writing recording such 
payment. 


Under s. 20, it is enough if the payment is acknowledged in tlu 
handwriting of the person making the payment; it need not be signed 

(’35) 22 AIR 1935 ^fad 245 (245) : 157 lud Gas 272, Krinknasicami Naic/ccr v, 
J- hiruvcmjada Mudaliar. 

(’17) 4 AIK 1917 Mad 805 (805, 80G) : 40 Mad G9S : 36 I C 240 (DB), Venkata 
krtshniah v. SuWarayudu. (The fact that S. 20 deals with an acknowiedginent 
of a particular kind and is therefore a special section when compared with 3. lij 
18 no objection to this as the operation of the two sections is diderent ) 

^ v. Uama 

(’26) 13 All{ 1926 Xag 252 (253) : 91 Ind Gas 402, liayhoba v. Gain. 

6 . (-45) 32 Alii 1945 Nag 181 (182) ; 1 L K (1945) Narf 745 (DB), Abdal Hussain 
V. Jiev. Livesay, 

(■16) 3 Alii 1916 Had 138 (139) : 28 Ind Ca.s 15, Ramahrishna Chettij v. Ven- 
halasubitah Chetty. 

(■16) 3 AIK 1916 JIad 512 (512) : 26 Ind Gas 754 (DB), Lakshmi Ammai v. Hama- 
suamy Jyejujar. (Endorsement even without actual payment is g(K>d as aeknow- 

intention of the parties that it should be treated as 

^ ^^08 : 201 Ind Gas 

218 (DB), l hayyanayakx Ammai v. Sundarappa. (I'ayn.ent by mortgagor after 

em6t‘v mortgaged property saves right of suit against purchaser of 

equity of redemption.) 

( 41) 28 AIK 1941 Mad 110 (110), Kunjandi v. Chinnavava Jtaicther. 

^ ull^drlVatK (DBULi.«. Itahman v. 

''“S” ■’n- 

^'^oktuinda Naiko v. Hokhono 
followed ) V. Subbarayudu, 

t S. 20 that the extended period of limitation is in- 

tended to operate only against the person making payment.)) 

sS;; “ - “ “ ““ ““ '-'-i’ 
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by him. Bufe, under S. 19. the acknowledgment must be signed by the 
pei'son making the acknowledgment.® 

Section 19 applies to any right or property. But S. 20 applies only 
to debts and legacies. 


Under this section, a fresh period of limitation is allowed from 
the date when an acknowledgment of liability is signed. But. under 
S, 20, the fresh period is allowed from the time when the payment 
mentioned in the section is made. 


6. Distinction between this section and Article 183 See Section 20 

Note 37. 


7. Acknowledgment does not confer title An acknowledg- 

ment of liability only extends limitation. It does not confer any right 
or title on the person whose right is acknowledged.^ 

See also Note S below. 


8. Acknowledgment, if operates as fresh contract. 

Under this section, an acknowledgment of liability may be accompa- 
nied by a refusal to pay or deliver the thing claimed, (see Note 44.) 
The section is not based upon the theory of implied promise.^ Hence 
a inomise to pay is not a necessary ingredient of an acknowledgment 

under this section.^ But, at the same time, an unqualified acknow- 

^ _ • 

9, See (’40) 27 AIR 1940 Nag 354 (357) (DB) Gajadhar Prasad Uamlal v. Vdai 
chand Kapurchand . 

Section 19 — Note 7 

I. (’45) 32 AIR 1945 Bom 143 (145) : 4G Bom L R 931 (DB), Supdu Tjann^nshet 
V. Simiram Magho. (Partition suit — Compromise petition by parties embodying 
an agreement that the defendant should deliver into the possession' of plaintiff 
in the right of ownership certain lands outside the suit — Compromise made 
rule of Court and decree passed only with regard to matters in suit— Subsequent 
suit by plaintiff to recover land outside former suit — Held, that if the compro- 
mise he regarded as acknowledgment of plaintiff’s title it might be used only for 
saving the bar of limitation provided the title was proved by independent evi- 
dence — It was not by itself sufficient to prove any subsisting title.) 

(’42)29 AIR 1942 Nag 102 (103): IIjR (1942) Nag 541; 201 Ind Cas 748, Parasram 
V. J’unamchand. (The acknowledgment of a charge under S. 55 (4) (b), T. P. Act 
does not in itself create any title or right in the owner.) 

(’09) 3 Ind Cas 725 (728) : 32 All 33 (DB), Shib Shankar Lai v. So7ii Ram. 

(’13) 19 Ind Cas 291 (295) ; 35 All 227 ; 40 Ind App 74 (PC), Non* Ram v. Kan- 
haiya Lai. (Acknowledgment is not a “thing done’* within Section C of the 
General Clauses Act.) 

Section 19 — Note 8 

1. (’40) 27 AIR 1940 P C 63 (67) ; ILR (1940) Kar P C 134 : ILR (1940) Lah 470: 
67 lud App 160 ; 187 Ind Cas 238 (PC), Rama Shah v. Lai Chatid. 

2. (’50)37 AIR 1950 Bom 94 (Para 13); ILR (1949) Bom 741 (DB), Udhavji Anand- 
ji V. Bapudas Barndas. (An acknowledgment of liability is different from a pro- 
mise to pay. There might be an acknowledgment of liability without a promise 

' to pay.) 

(’38) 25 AIR 1938 Pat 139 (139) : 174 Ind Cas 585, Ramprabha Ojhav. Bishunaih 
Ojha. 

(’69) 13 Moo Ind App 37 (55) : 12 Suth W R P C 36: 3 Beng L R PC 37: 2 Suther 
261 : 2 Sar 479 (PC), Gopee Kishen Goshamee v. Bindabuji Chunder Sircar 
Chowdhry. (It is' one thing to acknowledge a debt and another to promise to 
pay it.) 
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ledgment of liability in respect of a debt necessarily implies a promise 
to pay the debt.'^ 

Under the English law, a suit on such an implied piYuiiise is 
regarded as a suit on a new contract, the consideration for the promise 
being presumed to be the giving up by the creditor of the old debt;* 
and it will be so regarded even where the pleadings do not show that 
the suit is based on the new contract or the suit purports to bo on 
the old contract, and the new promise is only relied on for tlie purpose 
of avoiding the bar of limitation.^ Under the Indian law, such a 

promise does not constitute a new contract® or give rise to a now cause 

^ • 

(’06) 33 Cul 1047 (1058, 1059, 1060) : 33 Ind App 165 : 4 Cal L Jour 94 ; 8 Horn 
L R 501 : 10 Cal W N 874 : 16 Mad L Jour 300 : 1 Mad L Tiiu 199 ; 3 All 1. 
Jour 625 : 2 Nag L R 130 (PC), M aniram Seth v. Seth Rupchand. (An acknow- 
ledgment of liability should the balance turn out to be against the person mak- 
ing it, is a Buificieut acknowledgment under this section.) 

{'35) 22 AIR 1935 Cal 255 (256) : 155 Ind Oa3 721, Dehji Ghelahhai d^ /Vo.s. v. 

H. D, yiehta Co. 

(’72) 9 Beng L R App 43 (43), }{nrriso)i v. tlope. 

(’71) 6 BeTig L R 299 (302), Madhusudan v. llrajanath. 

( 36) 23 AIR 1936 Mad 939 (939) : 166 lad Cas 750, ('hinna. S ubbAT‘(tyjidi( t. 
Narasimha lieddi. 

(’25) 12 AIR 1925 Mud 261 (2G3) ; 48 .Mad 693 ; 85 fad Cas 297 (UB), Hamasawi 
V. Chandra Kottayya. 

(’■Jl) 8 AIR 1921 Mud 704 (706) : 44 Mad 971 ; G8 Ind Cas 100 (DR), Govinda^ami 
Villai V. Desai Ooundan. 

( 21) 8 AIR 1921 Mad 464 (465) ; (0 Ind Gas o93 (iJli), Subbarania Aiyar v. 
Veerabadra Pillai. 

(’20) 7 AIR 1920 Mad 488 (469) : 58 Ind Gas 446 (DII), 1‘erumal GounJnr, r. 
J ananukoola SanJianidhi. 

(’13) 21 Ind Cas 80 (30) (DB) (M-.id), Shaik Meera Sahib it Co. v. Nainar Lubbau. 

’25) 12 AIR 1925 Sind 8 (8) : 86 lad Cas 228 (DB), Secretary of State v. Kotitmal 
Maghanrnal. 

3. (’44)31 AIR 1944 Bom 19 (20. 21) : 211 lad Cas 155 (DB), Rai Shanfa v. 
Trikamlal, 

(’06) 33 Cal im? (1058) : 33 lad Ajjp 165 ; 4 Cal L J 94 : 8 Bom L R 501 : 10 
Cal W N 874 : 16 Mad B Jour 300 : 1 Mad B 'J'im 199 : 3 All B Jour 525 : 2 
Nag B R 130 (PC), Manirairi Seth v. Seth Hupchand . 

( 95) 22 Cal 434 (444) ; 22 lud App 68 ; 5 Mad li Jour 11 : 6 Sar 545 : R A J’s 
No. 137 (PC), Kalka Singh v. Paras Ham. 

(■30) 17 AIR 1930 Bah 177 (178) : 119 Ind Oas 117. Ham Ddla .Val Ham Dhan 
V. Kesar Das. 

(’38) 25 AIR 1938 Pat 139 (139;: 174 lad Cas 585, Hamprabka Ojha v 
Bi^unath Ojha. (Endorsement by debtor acknowledging correctness of account 
showing extent of his liability implies a prorni.so to pay.)] 

'■‘If* ^ Cas 90 (PC), Siqueira v 

iVoronl^. (An ac-eount stated may only take the foim of a mere ackuowleda- 

meut of a debt, and m those eircumstauces, though it is quite true it amounts 

to a promise, and the existence of a debt may be inferred, that can be rebutted, 

and It may very well turn out that there is uo real debt at all, and in those 

circumstances there would be no consideration and uo binding promise )] 

4. Halsburys “Laws of England”, (1911). Vol. 19, pages 58, 59. 

5. (1837) 7 LJ Ex 25 (32) : 3 M & W 90:M <t H.313:49 RR 511, h ving v. V eilch 

oi 19^0 Low Bur 136 (137) : 10 Low Bur Rul 332 : 64 Ind Cas 36l' 

i^hwe Hla Gyi V. Sandwe. (Promise to pay wages of servant which the persoif 
was already under obligation to pay is without consideration and therefore does 

not constitute fresh contract.)] 
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8 


of^c^n / it being consid ered that a^promise to pay an existing debt 

(M), Shivjiram v. 

(’38) 25 AIBl938 Lah23i(239):ILR(1938)Lahl93:174 Ind Cas 277 (FB) 

S^ani, l^arkashj.Harnam Das. (Where ackno^vledgment implies a promise to 

pay. a suit can be brought on the basis of such acknowledgment considered as 
an agreement provided consideration is proved ) 

(’35) 22 AIR 1935 All 129 (131) ; 57 All 434 :' 152 Ind Cas 370 (DB) Ghulam 
Mnriaza v. Fasiunnissia 

^ v^^l/Lfohawir ^ ^ 

^ ^and iaf 

V. Partab Stngh. 

i 15) 2 AIR 1915 Lab 279 (2S0) ; 1916 Pun Re No. 16 : 30 Ind Cas 491 (DB) Jas 
Ram V. Attar Chasid. 

('23) 10 AIR 1923 Lab 301 (301) : 71 Ind Cas 939 (939), Tikkan Ram v. Lai, 

7 (*41) 28 AIR 1941 Nag 294 (294) : ILR (1942) Nag 177:201 Ind Cas 77, 
C. Khisty v. K. B. Subbarao. (No cause of action can be founded on an acknow- 
ledgment. All that an acknowledgment can do is to extend limitation.) 

(’38) 25 AIR 1938 Nag 180 (181) : ILR (1940) Nag 441 : 174 Ind Gas 374, Ram^ 

prasad Jagbayidhooy. xlnandi Brindawan. (Suit cannot be based on acknowledg- 
ment of liability.) 

(’35) 22 AIR 1935 All 129 (131) : 57 All 434 : 152 Ind Cas 370 (DB), Gh^dam 
Marta, a v. Mt. Fasiunnissa Bibi, 

(’34) 21 AIR 1934 All 76 (77) : 56 All 2S1 ; 149 Ind Cas 571 (DB), Bal Krishna v. 
Dcbi Singh. 

(’33)20 AIR 1933 All 280 (281) : 144 I C 130 (DB), Dhonkal Singh v. diarbans 

Lai. (Debt due on unstamped pro-note acknowledged — Acknowledgment is part 
of the same transaction and cannot be treated as an independent transaction 
upon which the plaintiff could frame a cause of action ) 

( 26) 13 AIR 1926 All 155 (156) : 89 Ind Cas 402, Rsoti Ram v.Lachmaa Prasad. 
(’09) 1 Ind Cas 759 (759) (DB) (All), Ram Charan v. R^ni Das. 

( 01) 23 All 502 (504) : 1901 All W N 150 (DB), Ganga Prasad v. Ram Dayal. 

(’97) 1897 Ail W N 141 (145) (DB), Gopal Lalji v. Raman Lalji. 

(’01) 25 Bom 616 (621, 622, 623) : 3 Bom L R 213 (DB), Atmaram v. Umedram, 
(An instiument which creates a liability and gives rise to a cause of action is 
one thing and a written acknowledgment of that liability is another.) 

( 98) 22 Bom 513 (517, 518) (DB), Shankar v. Mukta. (Account stated or adjusted 
Such account is only evidence of the existing debt and not a fresh contract.) 

( 85) 9 Bom 516 (518) (DB), Tribhovan Gangaram v, Amina. (Do.) 

(’88) 1888 Bom P J 129 (DB), Govind v. Derchand. 

( 84} 8 Bom 194 (195) (FB), Chotvksi Himiitlal Harivalubhdas v. Chowksi Achrut~ 
lal II arividabhdas, (Suit on khata — Such khata is a mere ackiiowledgment.) 

(’33) 20 AIR 1933 Lab 174 (3 75) : 145 Ind Cas 159, Balri Das v. Besu. (Suit for 
mortgage amount by sale — Couteiitioii that only possession could be asked for as 
per the mortgage deed and not sale — Plaintifi’s contention that acknowledgment 
gave him right to sue for sale^ held not sound.) 

(’15) 2 AIR 1915 Lab 167 (168) : 1915 Pnn ReNo. 76 : 31 Ind Cas 209 (DB), Ram 
Adin V. Munshi Ram. 

(’13) 20 Ind Cas 501 (501) (DB) (Lah), Mukand Lal v. Ahditl Majit. 

(’08) 1908 Pun W R No. 206, p. 776 : 1908 Pun Re No. 119, Pala Mai v. Tulla 
Ram 

(’041 1904 Pun L K No. 123 (pp. 436, 437, 438) : 1904 Pun Re No. 68 (DB), 
Ganpat v, Daulat Ram. 

(*27) 14 AIR 1927 Mad 1200 (1200) : 106 Ind Cas 619, Somasutularam Ayyar v. 
Krishna Ayyar. 

(’20) 7 AIR 1920 Nag 244 (244) : 58 Ind Gas 30, Jethmal v. Saroo. 
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is not for any consideration. Plence, even where a person expressly 
promises to pay an existing debt, there is no new contract but only 
an acknoxoledgment of liability,^ But, where a party promises to do 
something in consideration of the other party giving up liis original 
rights against the former, there is a fresh contract whicli gives rise 
to a new cause of action.” In such a case tlie promise may be oral or 

{*9S) 11 G P Li K Go (71), Beohar Raghiibir Singh v. VdechamL 
(’89) 2 C P L R 40 (41), VittaUha Kanef^ha v. SheoJui. 

(’32) 19 AIU 1932 Oudb 49 (50) ; 7 Luck 313: 135 lad Gas 390 (DB), Mt. Janaka 
V. Sheo Charan. 


(’■29) 16 AIH 1929 Oudh 529 (529) : 121 Iiid Oas 83 (DB), Dei Dultv. Lai JSehari. 

(’29) IG AIK 1929 Pat 253 (259, ->00) : 8 Pat 702 : 120 lud Gas 170 (DB), Deoraj 
'Tewari v. Tndrasan Tewari. 


(’20) 7 AIK 1920 Pat I6I (IGI) : 5G lud Gas 379, Snraj Prasad Pandey v. VV. U'. 
Bouche. 

(’92-9G) 2 Upp Bui: Rul 462 (464), Maimg Aung Ch/i v. Mauyig Shiae Kyu, 

[See also ('ll) 12 lad Gas G17 (G17) (Lah), A}nir Chand v. Sundar MaL 

(’13) 19 Tnd Gas 291 (295) ; 35 All 227:40 lad App 74 (PC), Soni Ram w . 
Kanhaiyalal, (Acknowledgment docs not create title.) 

(’09) 3 lad Cas 725 (728) : 32 All 33 (DB),‘S/ii5 Shanlar I.al v. JjaJa Soui Rain. 
(Bo.) ^ 

(’69) 13 Moo lad App 37 (55) : 12 Suth W H P C 3G : 3 Heag L K P G 37 : 2 
Suther 2G1 : 2 Sar 479 (PC), Gopee Kishen Croshamee v. Bindahitn Chunder 
SWcar ChowdlLry. (It is one thing to ackaowledge a debt and another to promise 
to pay it.)] 

8. (’91) 14 Mad 253 (202) : 13 lad App 37 : 0 Sar 30 : 15 Ind Jur 224 (PC), T, 
Ramachandra Rau v. VeUayana7idnn Ponnusanii. 

( 71) G Mad H C K 51 (5G. 57) (DB), Kitiappa v, Soinanna. (Au express verbal 
promise by the debtor to pay the amount.) 

( 02) 1 Low Bur Bui 190 (191), Kajihnni v. M^auyig Po Yin, (A naked promi.'ie to 
l)ay what a person is already under an obligation to pay is without considera- 
tion, and tlierefore does not constitute a fresh contract.) 

( 10) 3 AIR 1916 ^fad 774 (775) ; 29 Ind Cas 3G (DB), Raniaswanii Patter v. 
Tiruclia Mnnnndiar. 

( 71) 6 Mad H G R 197 (200, 201) (DB), Ilirada Karibasappa v. Muddappa. (Oral 
acknowledgment.) 

{ 93) 10 Mad 339 (340, 341) (DB), Amuthu v. M uthayya. (Promise being oral 
cannot save limitation.) 

(’OG' 20 Mad 205 (203) (DB), Venkataramiah Pa^itulu v. Ramakrishna 
Pa7it ulu. 


( G7) i Suth \V R 46 (40, 47) (DB), Giree Dharec Singh v. Kalika Sookul. 

(’98) 8 M.vd I. Jour 219 (-li'i) (DB), Pajah of Venkalayiri v. Sheikh Dade Saheb. 
(Promise to pay in muchilika amounts to acknowledgment.) 

See also the cases cited in foot-note (3) above. 

9. 031) 18 AIR 1931 Oudh 97 (98) : 130 Ind Gas 503, Sheo Govind v. Jai Sri 
Singh. (Accounts settled between parties and certain sum acknowledged by 
defendant as due from him — Entry made in plaintiff’s account book that defen- 
dant agreed to pay the amount with interest — Held it was not mere acknow 
lodgment but a novation of contract.) 

(’29) 16 AIR 1929 Lah 263 (263) : 10 Lah 745 : 115 Ind Gas 7G4 (DB), Kahan 
Chand Dularam v. Dayaram Aiyiritlal. (Account adjusted — Balance struck, 
accepted and signed —Ueld it was a novation of contract.) 

( 0 ) 4 Ind Cas 38 (41) ; 32 Mad 284 (DB), Seshan Pattar v. Raghava X^attar. 

air 1923 Cal 578 (579) : 76 Ind Gas G03 (DB), Sarifun Mandalin v. 

eraaaul Khatun. (Adjustment of account is fresh cause of action. 11 Ind Cas 
640 followed.) 
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EFFECT OP ACKNOWLEDGMENT IN WRITING 

written. ‘« Further, under s. 25 ( 3 ) of the Contract Act, a promise in 
writing to pay a time-barred debt is a valid contract. 

It has been held in certain decisions” that even in India, a 
promise to pay which is involved in the acknowledgment of a debt 
is sufiBcient to constitute a fresh contract and a new cause of action. 
These decisions are based on the judgment of the Privy Council in 

(’08) 11 Ondh Cas 152 (153), Humayun v. Wajid AH. (Acknowledgment contain- 
ing the words “and shall be paid” _ Held that these words evidence a fresh 
contract farnishiug an independent cause of action.) 

(-23) 10 .\1R 1923 Cal 71- (72) : 72 Ind Cas 692 (DB). Ouljar Marulal v. Sriman 

Manadahni. (Promise to pay old loan along with new gives rise to a new 
agreement.) 

( 23) 10 AIR 1923 Cal G59 (6G0) : 79 Ind Cas 77 (DB), Prasanna Kumar Pal v. 
Panaulla Miji. 

( 34) 21 AIR 1934 Lah /89 (7^0) : 154 Ind Cas G6S, Soda Pam v. Sahazada Pam. 

(Where a creditor releases his debtor and accepts a new debtor in his place, 

the release of the original debtor furnishes a good consideration for the new 
contract.) 

(’28) 15 AIR 1928 Nag 124 (125) : lOG Ind Cas 661. Fadalilal v. Roochand. 
(Acknowledgment of previous debts implies promise to paj and can be a basis of 
fresh contract after limitation.) 

10. ( 21) 8 AIR 1921 Cal 67 (69) : 48 Cal 817 : 66 Ind Cas 209, Narendra Lai 
Khan v. Tarubala Dassi. 

(’24) 11 AIR 1924 Cal 383 (389) : 50 Cal 974 ■ 70 Ind Cas 489 (DB). Ibrahim 
MalUcU V. Ijalii Mohan Roif. 

11. (’32) 19 AIR 1932 All 199 (201, 202. 205) : 53 All 963 : 137 Ind Cas 243 
(DB). Abdul Rafiti v. Bhajan, (Per Niamatullah J.) 

(’29) 16 AIR 1929 All 980(981. 983) : 52 All 169 : 121 Ind Cas 108 (DB), Oovind 
Singh v. Bijay Bahadur. 

(’22) 9 AIR 1922 Bom 183 (184) : 46 Bom 24 :-63 Ind Cas 923 (DB), Chunni Lai 
Ratanchanda v. Latvian Gevind^ 

( 33) 20 AIR 1033 Lah 47 (47) ; 141 Ind Cas 425, Punjab Ram v, Jowaya. 

(’32) 19 AIR 1932 Lah 400 (400) : 137 Ind Cas 155. Baru Mai v. Daulat Bam. 

(’31) 18 AIR 1031 I.ah 233 (235) : 131 Ind Gas 292 (DB). Milhi Ram v. Rup- 
chond. 

(’31) 130 Ind Cas 570 (570) (DB) (Lah), Jesa Ram Diican Chand v. Lachman 
Das. 

(’29) 16 AIR 1929 Lah 591 (591) : 123 Ind Cas 90 (DB), Hannu Ram v. Jhanda. 
(’29) 16 AIR 1929 Lah 421 (422) : 116 Ind Cas 464 (DB), Dalip Singh v. Jotvahar. 
(’29) 16 AIR 1929 Lah 264 (264) : 10 Lah 748 : 115 Ind Cas 853 (DB). Fateh 
Mahomed v. Ganga Singh. 

(’30) 124 Ind Cas 624 (624) (Nag), Gopal Das v. Ram?iath. 

(25) 12 AIR 1926 Nag 9 (11) : 78 Ind Cas 234, Sitaram v. Nandram. 

ISee (’26) 13 AIR 1926 Lah 472 (472) : 97 Ind Cas 800, Jalla Ram v. Lahhu» 
(Acknowledgment, if can be basis of suit, is doubtful.)] 

[See also (’44) 31 AIR 1944 Bom 19 (20, 21) : 211 Ind Gas 155 (DB), Bai Shanfa 
V. Trikamlal. (An agreement in which the debtor admits certain amount to be 
due and provides a contingent security for that amount involves an implied 
promise to pay the amount acknowledged to be due and the creditor can ro- 
f.'over the amount by a suit on the agreement.) 

(’39) 26 AIR 1939 Lah 31 (34) : 182 Ind Cas 330 (DB), Sri Chand Sheo Parshad 
Firm v. Lajjia Ram. (In this case it is assumed that a suit can be based on 
an unconditional acknowledgment of liability.) 

(’16) 3 AIR 1916 Pat 39 (41) : 38 Ind Cas 85 : 2 Pat L Jour 24 (DB), Baluk 
Chand v. Fathuni Singh, 

(’24) 11 AIR 1924 Lab 684 (684) : 78 Ind Cas 163, Firm Nanak Chand Kishori 
Lai V, Firm Ram Sa7'up Gujar Mali] 
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Maniram Setli v. Seth Rupchand,^^ in the course of which their 
Lordships of the Privy Council observed as follows ; 

“An unconditional acknowledgment has always been held to imply 
a promise to pay, because that is the natural inference, if nothing 
is said to the contrary. It is what every honest man would mean 
to do.” 

But these decisions have overlooked the fact that their Lordships 
of the Privy Council have not said that the promise to pay, implied 
in an unconditional acknowledgment, would necessarily constitute a 
new contract between the parties. Hence, the above decisions must be 
regarded as not being in accordance with sound principles. 

8a. Acknowledgment, if operates as fresh cause of action. — 

Note 8 above. 


8b. Acknowledgment if good evidence of debt. — An acknow- 
ledgment, express or implied that A owes money to R is about as good 
evidence as could be had that A owes B that money. ^ 


9. Distinction between this section and Section 25, 
clause 3, Contract Act. — Under this section, an acknowledgment 
of liability in respect of a debt must bo made before the expiry of the 
period of limitation, in order to give a fresh start of limitation in 
respect of such debt. But, by virtue of s. 25, cl. (3) of the Contract Act, 
a fresh period of limitation for a debt can bo obtained even after the 
expiry of the original period, if there is a promise in writing to pay 
s^ch debt.^ Eeading the two sections together, it would appear that 

12. (’08) 33 Cal 1047 (1058) : 33 Ind App 1G5 : 4 Cal L Jour 94 : 8 Bom L U 501- 

10 Cal W N 874 : 10 Mad L Jour 300 : 1 Mad L Tim 199 : 3 All I, Jour 525 - 
2 Nag L li 130 (PC). 

Section 19 — Note 8b 

1. (’41) 28 .\in 1941 Raug 244 (245) : 193 Ind Cas 510, Bhaxoani Sankar v. 
Ganga Prasad. 


Section 19 — Note 9 

1 . (’38) 25 Ain 1938 Rang 134 (135) : 1038 Rang L R 0 : 177 Ind Cas 63 (DB), 

Smithy. Heptoiistall, (Equitable mortgage — Promissory note executed for the 

mortgage debt when the personal remedy has barred _ ReU that though the 

promissory note could not operate as a valid acknowledgment, it could bo sued 
upon under S, 25 (3), Contract Act.) 

(’37) 24 AIR 1937 Rah 642 (644) : 174 Ind Caf. 258 (DB), Shanti Parkash v. liar. 

narn Da,. (Reversed in (’38) AIR 1938 Lah 234 (FB). Shanti Parkash v. liar- 
7tam Das, on another point.) 

(■09) 2 Ind Cas 379 (380) : 31 All 495 (DB), Mohammad Abdullah Khan v. Bank 
Instalment Co. TAd. 

(’81) 1881 All W N 95 (95) (DB), Karan Mai v. Bal Kishen. 

( 13) 20 Ind Gas 809 (809) (DB) (Cal), Matu Sheikh v. Baikantha Nath Kar. (The 

conseioQsness that the debt is barred.) 

•78 fp i Misser v. Peari Jha. (Do.) 

sZIXiZl “ - O'...- 

® ^ Snrya Prakasa 

beTn birred”) "e<=essary that the pronaisor should be aware of the debt having 
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Section 1 9 
Note 9 


the expression “promise” is used in S. 25, cl. ( 3 ) of the Contract Act 
as contradistinguished from an acknowledgment and does not include 
a promise which is merely implie d in an acknowledgment of liability.^ 

( 83) 6 jMad 293 (294) : 7 Ind Jur 357 (DB). Narayanasami v. Santidas, (Plaintiff 

sued the defendant, a Hindu, to re^ov'er the amount secured by a promissory 

note executed by the latter’s deceased father, in consideration of a debt for which 

the plaintiff sued the father and which had been declared barred by limitation 

Held that the defendant was bound to pay the debt from any assets of his 
father re?eived by him.) 

See also Section 29 Note 2. 

2. ( 49) 3G AIB 1949 Oudh 48 (51) : 23 Luck 47 (DB), SuTaiya. J3eg<i'in v. Hamid 
Ali KJian^ 

(’41) 28 AtR 1941 Nag 100 (101) : ILR (1941) Nag 144 (DB), Shivjiram v. Gulab- 
chand. (An acknowledgment to the effect that after taking old accounts into 
consideration there remains to be paid a balance of Rs. 3200 is not a promise 
to pay within the scoise of Section 25 (3), Contract Act.) 

(’38) 25 AIR 1938 Lah 234 (240) : ILR (1938) Lah 193 : 174 Ind Oas 277 (FB), 
Shanti Parkaih v. Harnavi Das, ((’37) AIR 1937 Lah 642 (DB), Shanti Parkash 
V. Harnam Das reversed on another jyint.) 
rSS) 25 AIR 1938 Lah 264 (266) : 178 Ihd Cas 259 (DB), Dasheshar Nath v. Baij 
Nath. (Mere acknowledgment of liability without any express promise to pay 
or without any reference to the future liability to pay does not fall within the 
meaning of Section 25 (3), Contract Act.) 

1’38) 25 AIR 1938 Nag 180 (181) : ILR (1940) Nag 441 : 174 Ind Cas 374, Ram- 
pi'asad Jagbandhoo v. Anandi Brindawan, 

(’32) 19 AIR 1932 All 461 (464) : 54 All 506 : 140 Ind Cas 783 (DB), Girdarilal 
V. Bishun Chand, (Reversed in (’34) AIR 1934 P C 147 (PC), Bishuti Chand v, 
Girdhari Lai on another point.) 

(’35) 22 AIR 1935 AH 129 (131, 132) : 152 Ind Cas 370 : 57 All 434 (DB), Ghulam 
Murtaza v. Mt, Fanunnissa Bibi. 

(’31) 18 AIR 1931 All 160 (162) : 130 Ind Cas 702 (DB), Allah Bakhsh v. Hamid, 
(’08) 30 All 268 (270) ; 5 All L Jour 274 : 1908 AH W N 129 (DB), Gobind Das v. 
Sarjn Das. 

(’01) 23 AH 502 (504) : 1901 AH W N 150 (DB), Ganga Prasad v. Bam Dayal. 

(’28) 15 AIR 1928 Bom 319 (321, 322, 323) : 112 Ind Cas 24 : 52 Bom 521 (DB), 
Maganlal Harjibhai v. AmichanfZ Giilabji. 

(’12) 17 Ind Cas 722 (726) (Bom), Jethibai v. PiUlibai. 

(’33) 20 AIK 1933 Cal 658 (659, 660) : GO Cal 714 : 146 Ind Cas 834, Satyakel 
DiUi v. Roincsh Chunder. 

(’29) 16 AIR 1929 Cal 444 (444) : 121 Ind Cas 412 : 57 Cal 394 (DB), Sasi Kanta 
V. Sonaulla Mtinshi, 

(*22) 67 Ind Cas 298 (299) (DB) (Cal), Panchanan Poddar v. Khitish Chandra, 

(’15) 2 AIR 1915 Cal 186 (187) : 25 Ind Cas 89 (DB), Debi Prasad v. Ram Ghulam. 
(’36) 23 AIR 1936 Lah 164 (165) : 161 Ind Cas 703, Baru Mai v. Daulai Ram. 

(’33) 20 AIR 1933 Lah 209 (209) ; 141 Ind Cas 617, Mukhi Lai Chasid v. Gul 
Mahomed, 

(’30) 17 AIR 1930 Lah 985 (990) : 12 Lah 239 : 129 Ind Cas 281 (DB), Davindar 
Singh v. Mt. Lachhmi Devi. 

(’08) 1908 Pun W R No. 206, p. 766 ; 1908 Pun Re No. 119, Pala Mai v. Tulla 
Ram, 

(’07) 1907 Pun W R No. 173, p. 740 : 1907 Pun Re No. 132, Gulzari Mai v. 
Kishen Chand. 

(’86) 18S6 Pun Re No. 36, Pandit Harkishen Das v. Pir Baksh. 

(’10) 7 Ind Cas 901 (901) (Mad), Ramaswami Pillai v. Kuppusioami, 

(*30) 17 AIR 1930 Nag 236 (237) : 124 Ind Cas 243, Babulal v. Badridas Jai- 

narayan. 

(’32) 19 AIR 1932 Oudh 49 (51) : 7 Luck 313 : 135 Ind Cas 390 (DB), Mt. Jayuika 
V. Sheo Charan, 
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To hold otherwise would be to nullify, so far as debts are concerned, 
the provisions of this section according to which an acknowledgment 
of liability would furnish a fresh starting point of limitation only if 
such acknowledgment is made before the expiry of the period of 
limitation.^* No doubt, S. 29, sub-s. (l) i)rovide3 that nothing in this 
Act shall alTect S. 25 of the Contract Act. But it is submitted tliat 
S. 29 does not preclude s. 25 of the Contract Act from being construed 
in such a way as not to contiict with tlie provisions of this Act. At 
tlio same time, a promise under section 25, clause (;i) of the Contract 
Act need not be express. It may be implied; only, it must be implied 
otherwise than by a mere acknowledgment of liability. It is a matter 
of construction of each document whether it amounts to a mere 
acknowledgment of liability or contains a promise within the meaning 
of s. 25, cl. ( 3 ) of the Contract Act.'* The view has often been expressed 

{’30) 17 AIK 1930 Oudh 2S7 (289): 128 IndCas 270 : G Luck 7 (OB). Lalji v. 

Chashi Ram. {Promise Ttifevred to in S. 25 (3) of Contract Act is a promise 
constituting a novation of contract.) 

( 30) 17 AIH 1930 Pat GOl (605) : 129 Ind Cas 95, Kauai L^al Marv'ari v. JJabu'al 
M-nchi. 

(’29) IG AIU 1929 Pat 258 (260, 2G1, 2G2) : 8 Pat 706:120 lad Cas 470 (OB), 
Deoraj leuari v. 'Peicari. (If art acknowledgment contains express 

.promise, sucli as fixing the date of payment and so on then it not only serves as 
an acknowledgment but also a promise under S. 25 (3) of Contract Act.) 

(’21) 8 AIU 1921 Pat 29 (30) : 60 Ind Cas 514:6 Pat L Jour 121 (OB), Ram 
Bahadur Singh v. Damodar Prasad Singh. 

8ee also Article 64 Note 3. 

2a. (’.19) 3G AIR 1919 Nag 229 (‘l:!!) ; ILU(191S) Nag 039(1)1!), Tuhiram v. Zaboo. 

( 38)25 AIR 1938 Nag 180(181) : ILH (1910) Nag 111 : 171 RkIG.lsOTi, Ham 

'}n‘asad J aghaudhoo v. Anandi Briyidawan. 

( 08) 30 All 268 (2 m) : 5 All Ij Jour 274 (OB), (iobiyid /)as v. Sarju Das. 

3. (’49) 36 AIH 1919 Oudh 48 (51) : *23 Luck 47 (OB). Suraiga liegam v. Hamid 
-fU .ff/ian. (An endorsement on back of proaofce after expiry of limitation that 
on accounting a certain sum is due up to date on ac. ouut of princii>al and inte- 
rest and that a certain sum is paid on that date constitutes merely an ackuo.v- 
Icdgment implying a promise to pay and not ‘a promise to pay’ within S. 25 (3).) 

( 43) 30 AI H 1943 Bom 447 (449) : *211 Ind Case 421, Kasi urclutnU v. Manric. 

^'uand. (khata not referring to existing debt but reciting rc eipt of cash and 
liability to pay same —Not mere acknowledgment but a fresh promise ) 

(507): 181 Ind Cas 115. J^^nvjab Kamiudars Bank 
Jdd. Lyallpur v. Babu Mohaminad Shaffi. {\ letter of acknowledgment admit- 
ting a certain sum as due under a promLsory note and promising to pay it on a 

the basis of suit although the promissory note is inadinissible.) 

( 38)2o AIHl938 Lah 757 (757, 758): 178 ind Cas 754, KUhen Lai v. Oohli. 

(Usual acknowledgment of halance due in plaintifl’.s bahi is treated in the Pun- 
jab as promise to pay.) 

(’78) 1878 Puii Re No. 3 (FB), Itatla Ham v. Ml. Xnno. (Whether a statement of 
acMuut amounts to a fresh contract must depend to a great e.\tent on the nature 

btanc^elo7n„“F’ in which the statemeut is made and other circum- 

btances of each particular case.) 

nvf V Old jar Man-lal v. Sariman 

iiandaiini. (Where old loan IS acknowlejged along with new, the transaetion 
amounts to an agreement.) 

(’08) 1908 Pun W R No. 104. p. 579 1908 Pun Re No. 102. Shankar Das v. 

asodhan. {Held that the entries were mere balances struck and acknowled-. 

.k' debt, and at the utmost they amounted to an acknowledg- 

ment of the amounts found to he due at the time, and that tlicy could not be 

3.Liin.3d. 
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construed as a new agreement between the parties within the meaning of 8.25(3) 
of the Gontraot Act.) 

(’29) 16 AIR 1929 Pat 258 (261, 262) : 8 Pat 706 : 120 Ind Cas 470 (DB), Deoraj 
Teicati v, Ituirasan Tewari, (Acknowledgment not mere admission of existing 
debt but words being such from which a clear promise to pay is made out, such 
as fixing the date of payment and so on — Such acknowledgment would come 
under S. 25 (3), Contract Act.) 

(’82) 6 Bom 683 (685) (DB), Ramji v. Dharma. 

(’84) 8 Bom 405 (407) (DB), Ranchhoddaa Nathuhhai v. Jeychand Khushalchand. 

(’25) 12 AIR 1925 Cal 338 (338) ; 78 Ind Cas 139 (DB), Kshitish Chandra Das v- 
Umed Alondal. 

(’32) 19 AIR 1932 All 38 (40) : 132 Ind Cas 420, Mihin Lai Jtoala Prasad v. 
Marguerite Butter Dairy Farm. 

(’86) 1886 Pun Re No. 36, Pandit Har Kishen Das v. Pir Bakhsh. 

(’04) 1904 Pun L R No. 123, p. 436 : 1904 Pun Re No. 68 (DB), Ganpat v. Daulat 
Rain, 

(’38) 25 AIR 1938 Mad 683 (684) : 177 Ind Cas 759, Pattahhiramayya v. Krishna 
Rao. (A record was made on the suit promissory note and the words used were 
“paid ten rupees towards the debt in this pronote’’ — The payee did not even 
say “my debt’’ or “what I owe under the pronote’’ — Held that the expression 
“debt in this pronote’* did not amount to fresh promise.) 

In the following cases it was held that an acknowledgment^ fixing rate of 

interest to be paid, is not a mere acknowledgment and hence, the promise implied 

in such a case is sufficient for Section 25, Clause 3, Contract Act : 

(’49) £6 AIR 1949 Nag 229 (235) : ILR (1949) Nag 639 (DB), Tulsxram v. Zahoo. 
(A letter of acknowledgment pi'omising to pay certain rate of interest on the 
sum admitted to be due comes within S. 25 (3), Contract Act.) 

(’38) 25 AIR 1938 Lab 234 (237) : I L R (1938) Lab 193 : 174 Ind Cas 277 (FB), 
Shanti Parkash v. Harnam Das. (Balance struck and interest fixed — This 
amounts to promise to pay — (’37) AIR 1937 Lab 642 (DB), Shanti Parkash v. 
Harnam Das, reversed.) 

(’15) 2 AIR 1915 Lab 402 (402) : 1915 Pun Re No. 42 : 30 Ind Cas 84 (DB), 
Makhan Lai v. Oaneshi Lai. 

(’17) 4 AIR 1917 L^ih 432 (434) : 1917 Pun Re No. 66 : 41 Ind Cas 915 (DB), 
Bhagican Singh v. Munshi Ram. 

(’10) 8 Ind Cas 575 (575, 576) (Lab), Bliola Ram v. Hanah Chaiui. 

(’79) 1879 Pun Re No. 72, Ladhu Shah v. Fazl Dad. 

(’81) 1881 Bom P J 112 (DB), Bai Kasiba v. Revabhai, 

(’10) 8 Ind Cas 811 (812) (DB) (Lab), Tirkha v. Rizak Ram. 

(’29) 16 A I R 1929 Lab 511 (512) : 117 Ind Cas 377 (DB), Cm Parkash Wishzoa 
Milter v. Abdul Rahim ct Sons, 

(’29) 16 AIR 1929 Lab 695 (696, 697) : 122 Ind Cas 238, Gopi v. Singh Ram. 

(’07) 32 Bom 37 (45) : 9 Bom L R 1164 (DB), Oanesh Narayan v. Vishnu Ram- 
Chandra. 

(1900) 25 Bom 373 (375) : 2 Bom L R 1132 (DB), Laxmibai v. Oanesh. 

(’10) 5 Ind Caa 418 (419) (DB) (All), Muhammad Abid Hussain Khanv. Bhagwan 
Das. (Sarkhat executed in lieu of debt, partly barred and partly new — Held, 
there was new contract.) 

(’28) 15 AIR 1928 Nag 124 (125) : 106 Ind Cas 661, Fadalilal v. Roochand. 

(’23) 10 AIR 1923 Gal 659 (660, 661) : 79 Ind Cas 77 (DB), Prasanna Kumar Pal 
Y. Panaulla Miji. (Where the balance operates to acknowledge a debt, a statement 
of future interest to be paid at a certain rate imports a promise to pay the debt 
as we’l.) 

(’82) 1882 Pun Re No. 33, Jya Ram v. Sada Ram. (It was only a fair and reason- 
able construction that a memorandum, signed by a debtor in the book of 
creditor, which acknowledges that one specified sum is to be received by the 
creditor with interest and another specified sum is to be received on a fixed 
date, contains a promise though in an indirect form, that be will pay the sum 
specified.) 
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that the promise under seotion 25 (3) of tho Contract Act muRt be an 
^press one as otherwise it will not be a promise male in writing.** It 
is submitted that this view is not sound. A promise may be made 
expressly or impliedly in writing. By analogy, roforence may be made 

to the words "acknowledgment made in writing'* which occur 

in S. 19 of the Limitation Act. It is well ostabliaiied that tlu'se words 
will include an implied acknowledgment, (see Note 18.) 

10. Acknowledgment and accounts stated — Distinction between. _ 
See Note 3 under Article Gl. 

11. Section to be liberally construed. — K, is a -^oiumuI 
principle of tho interpretation of statutes of limitation that such 
statutes being in derogation of tho right to sue, oxc( 3 i)tions to the 
statutes must be construed liberally, (see I’reamblo Note 10 .) Hence, 
this section which contains an exception to the bar of limitation (mist 
bo construed liberally.'- In other words, tho .section nuist not he held 
to require an acknowledgment in any particular form or an exprev: 
acknowledgment. Even a statement which, if literally constnud, does 
not amount to an acknowledgment may he held (o ho siiriieient for 
tho imrposes of this section, if it implies an admission of liahilitv 

(see Note 18.) 

12. “Before the expiration of the period prescribed for 
a suit or application.” — An acknowledgment of liability under 
this section must bo made before tho exi.iry of tho period of limitation 
prescribed for tho suit or application.* Tlie expression "period pres. 

4 (’38) Alls 1938 Cal 801 (80>) : 182 Inrl Gas :)08 OXi), Sati:. CI^nd7n T 
liampada Ctiattapadhya. (I’romiHc impli.id in an acknowlodgrnont of liaOility is 
not enouj^h as b, 25 (8) requires an express prorniHO ) 

V. duLaO- 

chand. (JJ>o.) 

(’38) 25 Alii 1938 Nag 180 (181) : I L, li (1910) Nag 111 : 174 fnd Gas 371, Hum- 
jyrcLsnd J agbetndhoo v. Anandi lirindaioan. (Do.) 

Section 19 — Note 11 

Abdu. (Hut inspite of tho utmost liberality in construing this section, ‘nothing 
UsVrmsT “‘='<"°"'l^^dgrncnt of liability, unless it can he h, ought withi,, 

(’20) 7 AIR 1920 Lah 417 (448, 449) (DH), ^nanfrnm v. Inayal. AU Khan 

acLo^TSTrt ) 

W ^ to the defendant a letter requiring 

him to credit the amount due under the assignments in a speci/i.ssJ manner an-i 

to pay ^m the balance, and the defendant wrote in reply that he lymld not 

comply because no assignment deed was shown to him and also Isc ause U.ce 

were counter claimants claiming the amount for themselves _ HePt that the 
defendant s letter contained an acknowledgment of liability.! 

Section 19 — Note 12 

x« ( ul) 38 A X B 1951 bX^ci 674 (Pr S) * 1951 i \r r t ^ i ir f % 

ffn . ^ ml htuirl V />r, JUx , 
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(’48) 35 AIR 1948 Bom 125 (128) (DB), Fakircliand v. Narmadabai. (Darkliast for 
execution of mortgage decree for sale by mortgagee N — Subsequent money decree 
against mortgagor in favour of — Execution petition by F — F applying for 
permission to bid at sale in execution of his decree stating that he would 
purchase subject to mortgage liability —Property purchased by F — Darkhast by 
N — F*s statement in his application for permission to bid, held did not amount 
to acknowledgment of liability so as to save limitation inasinuch as it could not 
possibly be said that there was before the period of limitation expired any 
statement either by the person sued or the person through whom he claimed 
title that he or his property was liable — AIR 1943 Bom 461, Z^’a/circhand v. 
Xarinadabai, reversed.) 

(’47) 34 AIR 1947 All 74 (80) : ILR (1947) All 11 : 229 Ind Gas 583 (FB). Munshi 
Lai V. Hira Lai. (One of prior mortgages time-barrel at time of acknowledg- 
ment — . Acknowledgment held could not support right to priority in respect of 
that mortgage.) 

(’39) 26 AIR 1939 Nag 113 (118) : 184 Ind Gas 139 : I L R (1941) Nag 222 (DB), 
Trtpi liai v. Shankarlal. 

(’38) 25 AIR 1938 Cal 861 (862) : 182 Ind Gas 368 (DB), Safis Chayidra v. Bam- 
pada Chaftapadhya. 

(’38) 25 AIR 1933 Nag 180 (181) : I L R (1940) Nag 441 : 174 Ind Gas 374, Bnm- 
prasad Jagbandhoo v. Anandi Brindratvan. (Suit however must be based on 
original cause of action and not on acknowledgment.) 

(’38) 25 AIR 1938 Rang 134 (138) : 1938 Rang L R 6 : 177 Ind Gas 63 (DB), C. R. 
Smith V. Mrs. Hepfonstall. 

(’06) 33 Cal 1047 (1059) ; 4 Cal L Jour 94 : 8 Bom L R 501 : 10 Cal W N 874 : 1 
ISIad L Tim 199 : 3 All L Jour 525 : 16 Mad L Jour 300 : 2 Nag L R 130 : 33 
Ind App 165 (PC), Maniram Seth v. Seth Rupchand. 

(’35) 22 AIR 1935 All 129 (131) : 152 Ind Gas 370 : 57 All 434 (DB), Ohulam 
Murtaza v. Mt. Fasiunnissa. 

(’30) 17 AIR 1930 All 467 (468) : 123 Ind Gas 820 : 52 All 480 (OB), Raj A’'aram 
Rao V. Ram 6arnp. 

(’27) 14 AIR 1927 All 677 (678) : 49 All 496 : 100 Ind Gas 593 (DB), Pralhad 
Prasad v. Bhagivan Das. 

(’26) 13 AIR 1926 All 155 (156) ; 89 Ind Gas 402, Reoli Ram v. Lachman Prasad. 
(’20) 7 A I R 1920 All 157 (158) : 42 All 390 : 58 Ind Gas 547, Mutsaddi Lai v, 
B. B. (t C. I. Ry. Co. <0 Rohilkhand-Kmnaun Ry. 

(’79) 2 All 443 (444) : 4 Ind Jur 580 (DB), Shib Dat v. Kalka Prasad. 

(’28) 15 AIR 1928 Bom 319 (320, 321): 52 Boin 521 : 112 Ind Gas 24 (DB), Magan 
Lai V. Amichand. (The period prescribed by the first Schedule and the period 
within which a suit may be brought are distinct ; and the difference is clear 
from the language of Section 3 of this Act.) 

(’10) 7 Ind Gas 134 (1381 (DB) (Bom), Ramdas v. Chabil Das. 

(’83) 7 Bom 414 (417) : 8 Ind Jur 46 (DB), Nahanibai v. Naihu Bhau. 

(’82) 6 Bom 683 (685) (DB), Ramji v. Dharma. 

(’77) 1877 Bom P J 118 (118) (DB), Balaji v. Bankat. 

(’79) 5 Cal 303 (308) (DB), l^arhuttinath v. Tejomoy Barter ji. (Acknowledgment 
of liability given at a time when the period prescribed for bringing the suit 
under Section 30 of Bengal Act VIII of 1869, had already expired.) 

(’31) 18 AIR 1931 Lah 691 (694): 132 Ind Gas 590: 13 Lah 240 (DB), Diyalu Mai 
T. Nandti Shah Dev Raj. 

(’30) 17 AIR 1930 Lah 985 (990) : 129 Ind Gas 281 : 12 Lah 239 (DB), Davvidar 
Singh v. Mi. Lachhmi Devi. 

(’24) 11 AIK 1924 Lah 484 (485) : 78 I. C. 617, Piroze Khan v. Kanhaiya Ram. 
(’08) 1908 Pun W R No. 164, p. 579 : 1908 Pun Re No. 102, ShanJcar v. Jasodhan. 
(’78) 1878 Pun Re No. 28, Dyal Singh v. Matigal Mai. 

(*36) 23 AIR 1936 Mad 70 (71) : 59 Mad 312 : 170 Ind Gas 856 (DB), Sambasiva 
Ayyar v. Suhramania Pillai. 

(’13) 17 AIR 1930 Mad 218 (221) : 122 Ind 504 : 53 Mad 480 (DB), Rajarama v. 
Fakruddin Sahib. 
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cribed” does not refer exelasively to the period prescribed by the first 
schedule to the Act. The expression will include any period prescribed 
by the Act, whether in the body of the Act or in the first schedule. 
Thus, an acknowledgment made during the special period of two years 
under section 31 (now repealed) t)e witiiiii this section.^ Similarly, 
an acknowledgment made during the additional period of limitation 
conferred by this section will he suflicient for the purpose of this 
section.^ So also will be an acknowledgment made before the expiry of 
the period of limitation as extended by the operation of section 14. 

It lias also been held that even in cases, wiiere the plaintiil is 
entitled to a deduction of time under the provisions of some other Act, 
the period will be a “period prescribed” within the meaning of this 
section. Thus, a period, in computing which time is (h'ducted under 
S. 78, sub-s, (2) of the Provincial Insolvency Act, will be a “period 
prescribed” within this section.^ Similarly, it has been licld by the 
Oudh Chief Court that the period which is got after deducting a certain 
time under S. 52 of the U. P. Court of Wards Act is a“[)eriod prescribed” 
within the meaning of this section.^^ The Allahabad High Court lias, 

(’30) 17 AIR 1930 Mad Go (GGj : 121 Ind Gas 301 (DR), Ahmad Ilnji v. .\f(n/au. 
(’95) 5 Mid L Jour 2-11 (213) (013), Vetikatacharlu v. Vcnkolarinnunjulu. 

(’28) 15 AIR 192S Nag 12 t (125) ; lOG lad Gas GGl. FadaWal v. lloickatid. 

(■30j 17 AIR 1930 Oudli 287 (2S8, 289) : 128 lad Gas 27(;: (i Luck 7 (DB), Lalji v. 
Ghasi Jiavi. 

(’29) IG AIR 1929 Oudh 179 (ISO) : 120 lad Gas 825 : 5 Luck 510 (DB), Xarain 
Das V. Chandraioali Knar. 

(’30) 17 AIR 1930 Pat GOl (GOo) : 129 lad Gas 95, Kanailal v. BabalaL 
(’29) IG AIR 1929 Pat 2-5S (259, 2G0) : S Pat TOG : 120 Ind Gas iTU (Di3), Dcoraj 
V. Indrasan. 

[S««(’22)9 AIR 1922 Bjiu IGS (IGO) : 4G 13 >iu 119 :Gl lad Gas 1002 (DB), 
Karatjan v. Cho^isi.] 

2 . (’27) 14 AIR 1927 Ail 114 (115) : 98 lad Gas 1005 : 49 All G7 (DB), Sheo Pra- 
tab Sintjh v. Tajamid IIussai)i. 

(’27) 14 AIR 1927 All 577 (578) : 19 All 72G : 102 Ind Ca.s 111, Abdul Ghani v. 
Chiranji J^nl. 

(■25) ]'2 AJK 1925 All GS (G8) : SO Iiul C-.is 713 (ni’.), nari.sh Chandra v. Mt. 
Kastnla K u nirar. 

( 13) 19 Ind Gas G58 (G59) (D13) (.\U), ^^oti Begam v. Ifar Prosod. 

(’35) 22 AIR 1935 Mad G4 (GG) : 153 lad Gas 2 : 58 Mad 270 (I'B), Suryanara- 
yay\a v. V eukatnraju, 

(’30) 17 AIH 1930 Mud 991 (991) : 128 Ind Cas 807 : 54 Mad 115 (l)l:,l. Sahat/ya 
Chetly V. Siibbadu. 

3 . (’87) 11 I3oni 282 (283) (DT3), Almataui v. Gotind. 

( 81) G Gal 340 (354) : 7 Gal L R 121 (DB), Mohesh Lai v. Bustent K lonaree . 

4 . (’30) 17 AIR 1930 Bom 187 (188) : 124 lad Gas 791 (DB), Dmiichand v. C’om- 
ptoir FSatioual D' Kficompte lyparis. 

5. (*38) 25 AIR 1938 'Ma.d 19 (22) : I L H (1938) Mad 439 ; 17G Ind Gas 321 (DB), 
Sambayya \. Pedda Subbay ya. 

ISee also (’45) 32 AIR 1945 Mad 215 (210) : 1945-1 M L J 298, Velayudha v. 
Aniinmalai. (Acknowledgment of debt in insolvency schedule — Period under 
S, 78 (2), Provincial Insolveucy Act, can bo deducted from fresh period given by 

acknowledgment.) 

6 . (’37) 24 AIR 1937 Oudh 2G (28. 29) : 1G5 Ind Cas 2G9 : 12 Luck 531 (DB). 
Sukhnandan Prasad Shukla v. Ahmad AH Khan. (Section 52 of U. P. Court of 
Wards Act directing certain period, viz., the period during which an est:\te is 
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however, taken a contrary view,®* on the ground that a period which 

is ^ required to be excluded in computing the period of limitation is not 
a “period prescribed." 

The extra time which a litigant gets under section 4 is not part 
of a period prescribed. The reason is that under that section, the period 
prescribed for a proceeding is not affected at all. The effect of the 
section is only to permit the proceeding to be instituted notwithstand- 
ing the expiry of the prescribed pei’iod. Hence an acknowledgment 
made after the expiry of the limitation but during the vacation will 
not save limitation under this section.^ 

In a few decisions® it has been held that the exj^ression “ period 
prescribed " refers only to the period prescribed by the first schedule 
and that, therefore, the extra period to which a suitor is entitled 
under section 4 cannot be included within the expression. Though the 
decision in such cases must be held to be correct in view of what is 
said above, the reasoning is not correct. The true reason for holding 
that the extra period under section 4 does not form part of the period 

‘under the management of the Court of Wards, to be excluded in computing the 
period of limitation for suits against the ward — Acknowledgment made before the 
expiry of the period computed thus, i. e., afier excluding the period mentioned in 
the above provision, is acknowledgment made within the period of limitation 
“prescribed.”) 

6a (’47) 34 AIR 1947 All 199 (201).: I L R (1946) All 532 : 226 lud Cas 440 (DB), 

Sheo Shankar v. MotilaL (The words in S. 19 are “before the expiration of the 

period prescribed.” This must mean prescribed by the Act, read by itself and 

without reference to any other enactment. Section 19, therefore, cannot apply 

to an acknowledgment made after the expiry of limitation prescribed but during 

the period excluded by S. 9 (5) of the U. P. Encumbered Estates Act.) 

(’38) 25 AIR 1938 All 217 (220) : I L R (1938) All 363 : 175 Ind Cas 556 (FB), 
Shankar Lai v. Rana Lai Singh. 

7. (*47) 34 AIR 1947 Oudh 3 (4): 21 Luck 447: 225 Ind Cas 497, Ram Manorath 
V. Rani Bhulawan. 

(’41)26 AIR 1941 Nag 100 (101) : I L K (1941) Nag 144 (DB), Shivjiram v. 
G'ulabchand. ((’28) AIR 1928 Nag 192, Jhanaklal v. Gulabchandy held no longer 
good law.) 

(’38) 25 AIR 1938 Lab 234 (236) : I‘L R (1938) Lab 193 : 174 Ind Cas 277 (FB), 
Shanti Parkash v. Harnam Das. (AIR 1937 Lah 162, Kishan Singh v. Sardar 
Alif overruled.) 

(’02) 26 Bom 782 (784) : 4 Bom L R 608 (DB), Hemkore v. Masamali. 

(’29) 16 AIR 1929 Cal 68 (68, 69) : 114 Ind Cas 483 ; 55 Cal 1210, Dehendrayiath 
Rny V. Kartic Prasad Das. 

(’37) 24 AIR 1937 Mad 367 (368) : 169 Ind Cas 653, Chidambaram Cheftiar r. 

V enkatasubba NaiJc. 

(’37) 24 AIR 1937 Lah 642 (643, 644) : 174 Ind Cas 258, Shanti Parkash v. Har- 
nam Das. (Reversed in AIR 1988 Lah 234 (FB) on another point.) 

[Sea (’38) 25 AIR 1938 All 217 (219) : I L R (1938) All 363 :J 175 Ind Cas 656 
(FB), Shankar Lai v. Rana Lai Singh. ((’27) AIR;^1927 All 577, Abdul Ghani 
V. Chiranji Lai, impliedly overruled.)] 

[But see (’13) 19 Ind Cas 820 (821) (Bom), Visravi v. Tabaji.} 

See also Section 4 Note 8 and Section 20 Note 10. 

8, (*31) 18 AIR 1931 Cal 785 (786) : 58 Cal 1148-: 134-Iud Cas 1132, Anisuddin 
Ahmed v. Kalipada Roy. 

(’29) 16 AIR 1929 Cal 68 (68) : 55 Cal 1210 : 114 Ind Cas 483, Debendranath Roy 
V. Kartic Prasad Das. 

(’22) 9 AIR 1922 Nag 250 (252) : 65 Ind Cas 716 : 19 Nag L R 135, Handram t- 
Ranchhoddas. 
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prescribed for a suit, is, as already said, that tinder that section the 
period prescribed is not affected at all but the litigant is allowed to 
file his jjroceeding after the expiry of the prescribed period. 

In the undermentioned case® the Bombay High Court also lield 
that the expression “ period prescribed " only refers to the ixjiiod 
prescribed by the first schedule and that the extra period to which a 
person is entitled under section 6 is not a part of a period prescribed 
within the meaning of this section. But a contrary view is taken in 
a recent decision of the same High Court. The former view, it is 
submitted, is not correct in view of the above discussion, (see also 
Notes IS to 15 below and Note 41 to section 6.) 

13. Acknowledgment made under prior Act — Meaning 
of expression “ period prescribed, ” with respect to such 
acknowledgment. — There is a conflict of decisions as to whether 
in the case of an acknowledgment of liability made while a prior Act 
was in force, the expression “ period prescribed ” must be understood 
as referring to the period prescribed by the prior Act or by the Act in 
force at the time of the institution of the suit. One view is that the 
above expression must be taken to refer to the period prescribed by 
the Act in force at the time of the acknowledgment.^ The other view 
is that tliG expression must be taken to refer to the period prescribed 
by the Act in force at the time of the institution of the suit.^ It is 
submitted that the latter view is correct on principle inasmuch as it is 
settled law that the period of limitation for a suit must be determined 
with reference to the Act in force at the time of the institution of the 
suit, (See Preamble Note 15.) 

14, Applicability of section to period prescribed by special 
or local law — Section 29, sub-s. (2), cl. (b) provides inter alia that this 
section does not apply to periods of limitation prescribed by special 
or local laws.^^ Hence, the view expressed in the undermentioned 

8a. See (’35) 22 AIR 1935 P C 85 (87) : 62 Ind App. 80 : 57 All 2 42 ; 155 Ind Gas 
206 (PC), Maqhxil Ahmad v. Onkar Pratap. (S. 4 does not alter the prescribed 
period — Not a case under S. 19.) 

9. (’28) 15 AIR 1938 Bom 319 (320, 321) : 52 Bom 521 : 112 Ind Gas 24 (DB), 
Magan Lall v. Amichand, (The period prescribed bj the first schedule and the 
period within M-hich a suit by minor may be brought are distinct.) 

10. (’50) 37 AIR 1950 Bom 94 (Para 13) : I L R (1949) Bom 741 (DB), Vdhavji 
Anandji v. Bapudas Pamdas. (Observations to contrary in AIR 1928 Bora 319 : 
52 Bom 521, M aganlal v. Amicha?id, held to be obiter and not followed.) 

Section 19 — Note 13 

1. (’33) 20 AIR 1933 Lah 47 (48) : 141 Ind Gas 425, Punjab Rain v. Jou'aya* 

( (7) 1 All 425 (427) . 2 Ind Jur 115 (UB), Daia Chand v. Sarfraz AH, 

(’94) 1894 All W N 87 (87) (DB), Jamna Prasad v. Gokla. 

2, ( 81) 5 Bom 688 (689) (DB), Luvar Chunilal Ichharam v. Rttvar TriLhovan 
Raidas. 

(’82) 5 Mad 182 (184) (DB), Mukkunni.y, Manan Bhatta. 

( 82) 12 Cal L R 277 (279) (DB), Mongola Koiburtc v. Annodaram. 

Section 19 — Note 14 

la.^ {*45) 82 AIR 1945 Bom 200 (205, 206) : ILR (1945) Bom 167 : 220 Ind Gas 67 
(PB), Janardan Rhnath v. Ganesh Sadashiv. (Suit under S. 72, Dekkhan Agricul- 
turists* Relief Act -Section 19 does not apply — Overruling AIR 1944 Bom 89 : 
LR (1944) Bom 71, Kishorelal Stores t. Jagan 7 Uith.) ' 
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Section 19 
Kotes 1<-16 


cases that this section applies also to periods of limitation prescribed 

by special or local laws is not correct. Bat, the particular special or 

local law in question may itself expressly provide that this section 

shall apply to the periods prescribed by it. In such cases, this section 
will apply to such pei-iods.^ 

As to the meaning of the expression “ special or local law, ” see 
Note G under section 29. 


15. Applicability of section to period of twelve years under 

Section 48 of the Civil Procedure Code. — It has been held that 

this section does not apply to the twelve years’ period under s. 48 of 

the Civil Procedure Code.* For a full discussion of the question 

" whether the twelve years’ period under s. 48 of the Civil Procedure 

Code is a “ period prescribed ” within the Act, see Note 6 under s. 29. 
See also Note 10 to section 20. 


16 ‘ Suit or application in respect of any property or 
right. ’* — As pointed out in Note l, the corresponding section in the 
Act of 1871 only applied to acknowledgments in respect of debts or 
legacies. The scope of the section was enlarged in the later Acts. It 
now applies to suit or application in respect of any property or 
right. * Thus, the section applies not only to suits for debts or legacies 


1. (’25) 12 .\1K 1926 All 08 (GS) : 80 Ind G 15 743 (DB), tlarish Chandra v. Mt, 
Kastoln Kuntcar. (Obiter — Period prescribed by Agra Tenancy Act will be a 
“ptniod prescribed.”) 

( 30) 17 AIR 1930 Lab 978 (979) : 129 Ind Gas 125, Bata Singh v, Indian Singh, 
(The period of two years within which a suit can be filed under Section 5, Punjab 
Act 3 of 1923, is the “period prescribed for the suit.”) 

2, (’44) 31 AIR 1944 Pat 310 (3ll):23 Pat 437 (DB), Ramendra Kumar v. Braja- 
'inohan. (By virtue of S. 239 (2), Orissa Tenancy Act, Ss. 19 A 20 apply to periods 
prescribed by Sell. Ill to that -\ct.) 

(’41) 22 Pat Tj T 41G (418) (DB), fjachmi Narain v. Brahmdeo Narain. (Section 19 
of the Ijiniitation Act applies and gives a fresh start of limitation in civses in 
which limitation is provided by Sch. 3 of the Bihar Tenancy Act by virtue of 
S. 185 (2) of that .\ct.) 

(’30) 17 AIR 1930 Pat 301 (304) : 9 Pat 747 : 120 Ind Gas 299 (DR), Hasan Imam 
V. Siny/i. (By virtue of S. 185 (2), Bengal Tenancy Act, this section 

applies to periods prescribed by Schedule III of that Act.) 

(’29) IG AIR 1929 Lab 124 (124, 125) : 114 Ind Gas 702, Balah Ram Meher 
Chatul V. Dev Raj. (Period prescrilied by Punjab Loans Limitation Act, 1904 ) 
(’33) 20 AIR 1933 Cal 00 (92) : 141 Ind Gas 71G (DB), Wazed All v. Brojendra 
Kumar, (Period prescribed by Bengal Tenancy -4.ct, Schedule 3.) 

(’22) 9 AIK 1922 Cal 187 (188, 1S9}:64 Ind Gas 993 (DB), Paresh Nath Pal Chnu- 
dhury v. Ismail Sardar. (Do.) 

(’05) 9 C W N 1025 (192G) (DB), ITarihnr Bat v. Gunendar Per shad. (By virtue 
of S. 185 (2), Bengal Tenancy .\ct, this .section applies to iieriods jirescribed by 
Schedule 3 of that Act.) 

Section 19 — Note 15 

1. (’17) 4 AIR 1917 Pat 485 (48G) : 34 Ind Gas 27 : 1 Pat L Jour 214 (DB), 
Krishna Dayal Oir v. Sankina Bibi. 

(’08) 11 Oudh Gas 220 (223) (DB), JShikari v. Gauri Shankar. 


Section 19 — Note 16 

J. (’28) 15 AIR 1928 Sind 45 (45) : 104 Ind Gas 572 : 22 Sind L R 117 (DB), 
JJukumat Svigh v. Nenumal Uejhumal, 



EFFECT OF ACKNOWLEDGMENT IN WRITING 


601 


but also to suits for recovery of immovable property. Therefore, a 
suit for redemption of mortgage being a suit in i*espeet of a property 
will be within the scope of the section.^ 

The expression *‘suit or application in respect of any property or 
right read in the light of the words “ against whom sucii piopei-ty 
or right is claimed ” which occur in the same clause, sliows that it 
means a suit or application in which any property or right claimed. 

See also Notes 17 and 63. 


17. Application 




This section applies not only to suits 


but also to applications. Hence, an application for linal decree in a 
mortgage suit can be saved from the bar of limitation by means of an 
acknowledgment under this section^ 

See also Note G3. 


18. “ Acknowledgment of liability 




Essentials 


The 


word “acknowledgment” is not a word of art and must be construed 
in its plain, literal sensed Hence, an acknowledgment of livibility 
under this section simply moans an admission of the truth of one’s 
liability^ The admission may be in any form'* and may be exprt'ss or 
imi^liedd In other words, a document alleged to coiitain an acknow- 

2. (*30) 17 AIK 1930 Bom IGG (175) ; 51 Bom G25 : 128 Ind Carf 417 (FB), Motilal 
Jadnv V. Sainal Ifechnr. 

[.Sftf also (’10) 5 Tnd Gas 992 (993) : 1910 Pmi He No, 39, ClauQa Ham v. Polchar 
Das. (Joliiistoiie, J., gives it as Ms personal view tliat it is doubtful whether 
the section was intended to api)ly to (;ases of acknowlcdgincnl of the continued 
existence of a inortgiige and of the right of redemntion.)] 

Section 19 — Note 17 

1. (’-i?) li A].ll 1927 All 159(]G01 : 49 All 147 : 98 liul C:i.s 818 (llHj. lUxldeo 
Sahai V. Ja/ar Husain. 

(19) C, AIH 1919 Mad 709 (710) ; 42 Mad 52 ; 48 Ind Cas 298 (DJI), Sulbalalcsh- 
tniammal v. Jiantalinga Clietty. 

Section 19 — Note 18 

1 . ( OG) 33 Cal 1017 (1057. 1058, 1059) : 33 Ind App 1G5:1 Cal L -Tour 9l : 8 
I^ni L H 501 : 10 Ca! W N S7l:lG Mad L Jour 300:1 :\Iad I. Tim 199 : 3 
All L* Jour 525 : 2 Nag L IJ 130 (PC), Mani) a})i Seth v. Satli Jiupchand. {\\\ 
acknowledgment of liability, should the balance turn out to be against the person 
making it, is a suliicient acknowledgment.) 

(’20) 13 AlU 192G Sind 2G1 (208) : 9G Ind Cay 79 ; 21 Sind 1. U 330, (h^rdhnndos 

V. I'irm of (rokal Khalaoo. (Acknowledgement need not contain an admission 

that a precise sum is owing; but an acknowI(!dgment that something is or mav ke 
due is suflicient.) 

2. (’39) 2G All! 1939 All 483 (4SG) : ILJl (1939) All 728 : 1S3 I.id Cas G85 (DD), 
Jtisal Singh v. J.al Singh. 

See Concise Oxford Dictionary. 

3 . (’39) 2G AIR 1939 All 483 (4SG) : 1 L R (1939) All 728 : 18>5 lad Cas GS5 (DR). 
Itisal Singh v. I^al Singh. 

97) „0 Mad 239 (242) : G ^lad L Jour 2CG (DB), Periaveukan Udaya Tevar v. 

Subramayiiam Chetti. 

Mnd 220 (222) : 3 Mad L Jour 35 (OB), Venkata v. PnrthasaradJii. 

/.IIv ^ ^ Small Cause Court Pe/ere?ice No. 28 of 1877. 

{ 73) 1873 Pun Re No. 79, Puitayi Ham v. Hakir. 

4^ rsi) 38 AIR 1951 Bom 255 (Pr 3) : ILR (1951) Bom 57 (015), Jainab PAhi v. 
Shankar Sakharavi, 
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Note 18 


ledgmont of liability must be Uheralhj constru ed.^ That is to say, in 

( 44) 31 AIR 1944 Lah 88 (90):ILR (1944) Lah 528 : 213 Ind Caa 253 (DB), Dial 

bingh V. Mohammad Ah. (Acknowledgment of liability may be made impliedly 

as long as the implication is clear that the debtor or the person who was the 

debtor at the time did intend to acknowledge his liability ) 

(■42) 29 AIR 1942 Pat 170 (173, 174):199 Ind Gas 657 (DB), Eamdin v. RamparicMn. 

(The admission of liability or acknowledgment must be one which can be implied 

from the facts and surrounding circumstances and is not one which is implied as 
a matter of law.) 

(■39) 26 AIR 1939 All 483 (485) : ILR (1939) All 728 : 183 Ind Gas 685 (DB), 
lUsal Sinffh v. Lai Singh, 

(’38) 25 AIK 1938 Rang 81 (85) : 1937 Rang L R 421:175 Ind Oas 550, Kasiviswa- 

yiathaii Cheiiyar v. Lakhrnanan Chettyar. (Endorsement of payment on back of 
promissory Qote,) 

(■31) 18 AIR 1931 All 560 (561, 502):134 Ind Gas 254 (DB), Salig Ram v. Radhav 
Stnani. ^ 


( 07) 0 Bom L R 715 (718) (DB), Gopalrao v. Ilarilal, (Acknowledgment must 
relate to the liability in dispute and not any liability.) 

(10) 8 Ind Cas 81 (84) (DB) (Cal), llingu Miya v. Hiramba Chandra, (Do.) 

(’19) G AIR 1919 Lah 25 (25) : 1919 Pun Re No. 131:53 Ind Cas 425, Arttr Singh 
Y, Pariao Singh. (Where a bond, executed by defendant, made mention of a 
separate bond for a certain sum executed by him in favour of plaintiff hM, 
this statement implied that money was due to the plaintiff separately on the 
other bond and therefore amounted to an acknowledgment.) 

( 3G) 23 AIR 1936 Jlad 70 (72) ; 59 Mad 312 ; 170 lud Cas 856 (DB), Samhasiva 
Ayyar y. Snbramania Pillai. 

i’27j 14 AIR 1927 Mad 349 (349), Arokiam Asary v, Vavana Powlhan. 

(’22) 0 AIR 1922 Mad 104 (101) : 45 Mad 443 : 70 lud Cas 576 (DB), Kondasami 
Pfddi V. Suppammal. 

( 19) C AIR 1919 Mad 941 (941, 942);4G Ind Cas 973, Subha Poxo v, Parasurayna 
Patiar. (Letter implying that the debt is due but that the defendant is unable 
to pay it because of the circumstances mentioned by him in the letter.) 

(’93) IG i\Iad 220 (223) : 3 Mad L Jour 35 (DB), V enlcata v. Parthasaradhi, 

(1865) 2 ilad H C R 307 (309) (DB), Kristna Row v. Hachapa Sngapa, 

(’30) 17 AIK 1930 Oudh 67 (68) : 5 Luck 446:124 Ind Cas 425 (DB), Balbhaddar 
Singh t. Sheo Peary Lai. 

C’2S) 15 AIR 1928 Sind 45 (45):104 Ind Cas 572:22 Sind L R 117 (DB). Hitkumat 
Singh t. Senumal Rejhurnal. (Tlie implication must be a necessary implication.) 
(’25) 12 AIR 1925 Sind 181 (183) : 17 Sind L R 324 : 79 Ind Gas 914 (DB), Ralli^ 
ram Sheioaravi v. Bhudhuram Parmanand. (Do.) 

(’19) 6 AIR 1919 Sind 33 (34) : 13 Sind L R 183 : 55 lud Cas 822 (DB), Fillip db 
Co, V. Mahomedalli Fssaji. (Do.) 

(■16) 3 AIR 1916 Sind 47 (48) : 32 Ind Cas 548 : 9 Sind L R 143 (DB), Bibi Saheb 
Zndi \. Mir Mohamad Shah. (Do.) 

[But see (’67) 8 Suth W R 334 (335, 336) (DB), Oorachayid Dull v. Lolcenath, 
(Memoranda of payments made, endorsed on the bond and signed by the defen- 
dant are not acknowledgments within the meaning of S. 4 of Act of 1859.) 

(’70) 1870 Pun Re No. 45, Nngcr Mall v. Osman. (Acknowledgment within the 
meaning of S. 4 of Act of 1859, must be one distinctly stated in writing.)] 

5. (’19) 6 AIR 1919 SLd 941 (941, 942) : 46 Ind Cas 973, Subba Row v. Parasu- 
rama Pattar, (Plaintiff, the assignee of a debt, wrote to the defendant a letter 
requiring him to credit the amount due under the assignments in a spsoified 
manner and to pay him the balance and the defendant wrote in reply that he - 
could not comply because no assignment deed was shown to him and also because 
there were counter-claimants claiming the amount for themselves — H‘eld that 
the defendant’s letter contained an acknowledgment of liability.) 

(’20) 7 AIR 1920 Lah 447 (448, 449) (DB), Anantram v. Inayot AH Khan* 
(Acknowledgment of liability to jmy interest under mortgage amounts to an 
acknowlegment.) 
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construing such document, regard must be had to the meaning of the 
writer, judging from the document read as a tahole^ and such 
surrounding circumstances as the Court can take into consideration 
in construing the document, rather than to the literal meaning of the 
words used/ 

But the section requires a definite acknowledgment of liability.® 
Tn other words, the document alleged to contain an acknowledgment 
of liability must clearly contain within itself the meaning that the 

(*25) 12 AIR 1925 Mad G75 (G80):9l lud Cas 833, AchjitJian v. AbcHi. (Hut iu spite 
of the utmost liberality in construing this section, ‘nothing can operate as an 
acknowledgment of liability, unless it can be brought within its terms.’) 

6. (’30) 17 AIR 1930 Lah 985 (989); 129 Ind Cas 281; 12 Lab 239 (DB), Davindar 
Singh v. Mf, Lachhmi Devi. 

(’3G) 23 AIR 193G Lah G29 (G37, G38) : 1G5 Ind Cas 723 : 17 Lah 737 (DH), 
Municipal Committee, Amritsar v. lialia Bam, 

7. (’31) 13 AIR 1931 All 560 (561, 562) : 134 Ind Cas 254 (DH). Salig Ram t. 
Radhay Shiam. (Terms of contract to be found in older note — Renewed promis- 
sory note inadmissible in evidence as being insufficiently stamped — Plaintiff 
fall back on old noteand the subsequent pronote can bo used as acknowledgment.) 
[_See also (1856) 6 Moo Ind App 393 (411) : 18 Suth W R 81 foot-note : 2 Suther 

29 : 1 Sar 552 (PC), Jlimooman Bersaud Batulay v. Mt. Babooee Munraj 
Koonweree. (Cleaning of liberal construction of documents.)] 

8. ('51) 38 AIR 1951 Horn 255 (Pr. 3) : ILR (1951) Dorn 57 (DB). Jaiuab Bibi r. 
Shankar Sakharam. (The acknowledgment must be something positive— A mere 
absence of denial, iu answer to a demand, cannot operate as an admission of 
liability.) 

(’39) 2G AIK 1939 All 483 (485) : ILK (1939) All 728 : 183 Ind Cas 685 (DB), 
Jtisal Singh v. Lai Singh. 

( 39) 26 AIR 1939 Cal 488 (488) : 183 Ind Cas 473 (DH), Corporation of Calcutta 
V. Monjoor Ahmed, 

f’OG) 33 Cal 1047 (1059) ; 33 Ind App 165 : 4 Cal L Jour 94 ; 8 Bom L K 501 : 10 
Cal W N 874 : 16 Mad L Jour 300 : 1 Mad L Tim 199 ; 3 All L Jour 525 ; 2 
Nag L R 130 (PC), Maniram Seth v. Seth Rupchand. 

( 36) 23 AIR 1936 All 522 (525); 163 Ind Cas 872 (DB), Kamal Debi v. Khudadad, 
(Admission that instalment of rent was due but not clear if the admission refer- 
red to the instalment claimed in the suit- No sufficient acknowledgment.) 

(’35) 22 AIR 1935 All 129 (131) : 57 All 434 : 152 Ind Cas 370 (DB), Ohulam 
Murtaza v. Mt. Basiunnissa Bibi, 

( 17) 4 AIR 1917 All 304 (305); 39 All 357; 38 IndCas lOo, Lachman Dasy. Ahmad 
Hasan. (Objection to execution by arrest on ground of being poor— Mere absence 
of statement that debt had been discharged is not enough for acknowledgement.) 
( Oi) 9 Bom L R 715 (718) (DB), Gopalrao v. llarilal. 

(’85)22 AIR 1935 Rang 152 (155) : 156 Ind Gas 783 (DB), Maiing Bo Gyi v. R, K, 
Banerjee. (Affidavit by defendant sjjeoifyiug his creditors with the amounts due 
to or claimed by them— I’laintiff included as one of the creditors but not clear 
\\hether the suit amount was jiut under the category of debt due or simply that 
of debt claimed — Held, no clear acknowledgment.) 

( ’12) 15 Ind Cas 363 (365) (Low Bur), A. P. S. V, Firm v, Shree Safafulla. 

. ( ’28) 15 AIR 1928 Sind 45 (45) ; 104 Ind Cas 572 : 22 Sind L R 117 (DB), Huhu- 
mat Sxngh Kundan Mai v. Nenumal Rejhumal. 

{See also (’51) 38 AIR 1951 Nag 255 (Pr 18) : ILR (1950) Nag 562 (DB). Kashi- 
nath V. New Akot Ginning d: Pressing Co. Ltd, (The mere signing of a balance 
sheet by a dii*ector does not operate to save limitation because the director in 
drawing up a balance-sheet does not do so with the intention of acknowledging 
liability but under a duty where he is bound to set out, among other things 
the claims made on the company.) * 
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paity is admitting his liability. Where the document is ambiguous 
and IS equally capable of meaning either that the party is admitting 
a liability or that he is not doing so, the document is not sufficient for 
the purposes of this section. 

Illustration. 

A document stated that on accounts being made up between the 
parties a certain sum was found due to the plaintiff from the 
defendant and that a usufructuary mortgage was executed by 
the defendant. It was not clear whether the usufructuary 
mortgage was in lieu of the zvhole of the sum said to be found 
duo or whether it was in lieu of only a portion of such sum so 
that the balance after deducting such portion was to be recover- 
able from the defendant. It was held that the document did nob 
amount to an acknowledgment of liability in regard to such 
balance.'*' 

An acknowledgment of liability necessarily implies a hnoivlethje 
on the part of the person alleged to make the acknowledgment that 
lie is admitting something. In other words, the section requires a 
conscious acknowledgment of liability.^*' Hence, in considering whether 

9 . (’26)13 AIR 1926 All 75 (76) ; S9 Ind Gas 617 (DB), Meharban Singh v. 
Panna JjaL 

10 . (’13) 30 AIR 1913 Oudh 453 (156); 19 Luck 279; 209 Ind Gas 129 (DB), Ditrga 
Prasad v. Kunj Pehari Lnl. (The question whether an apparent acknowledgment 
contained in a document is a conscious «acknowledguient of liability or not is of 
sonic ditiiculty, unless it is cie:irly and expre.ssly acknowledged that tlie liabi- 
lity still exists.) 

(’43) 30 AIR 1943 Oudh 425 (429) ; 209 Ind Gas 604, Sanak Prasad v. Suraj 
liakhsh Singh, (Do.) ) 

(’39) 26 AIR 1939 All 483 (485) ; ILR (1939) AH 72S ; 183 Ind Gas GSo (DB), Pdsal 
Singh v. J.al Si)igh. 

(’29) 16 AIR 1929 All 242 (242, 213) ; 115 Ind Gas 627, Chheda Lai v.' Ghiilam 
Jbbas. (.\dinission by defendant that he is niortgagee in jxissession is conscious 
admission of liahility.) 

(’16) 3 AIR 1916 Ail 201 (204, 205) : 38 All 540 ; 36 lud Gas 452 (DB), Khiali 
P^ani V. Talk Ham. 

(’25) 12 AIR 1925 All 353 (355) ; 85 Ind Cas 584, Mf. Sham Devi v. Uhagwat 
Dayal. (Statenieut by .1 that he purchased certain mortgagee rights held to 
mean only that he purchased i>ropeity whicli had come into the hands of. the 
vendor as mortgagee and not that there was a subsisting mortgage with reference 
to the jiroperty.) 

(’08) 10 Bom L R 385 (387, 38S) (DB), Sheikh Mahomed x.Jamaluddin Mahamed . 
(Mortgagor narrating the relationship of mortgagor and mortgagee — Latter 
admitting its correctness by signature -It is conscious adoiission.) 

(’12) 13 Ind Cas 702 (704) (DB) (Cal), Chandra Kumar Dhar v. Hamdin Poddar. 
(Decree-holder applying for execution for smaller sum than awarded by decree, 
by mistake — Judgment-debtor acknowledging liability for such smaller sum — 
Limitation saved only to the extent of such smaller sum — Acknowledgment 
imports knowledge of the burden one assents to bear.) 

(’31) 18 AIR 1931 Lab 122 (123) ; 131 Ind Gas 349 (DB), Haji Abdulla v. Bhoja 
Mai. (.V signing statement as scribe of Y does not admit the thing stated.) 

(’35) 22 AIR 1935 Mad 287 (288) : 159 Ind Cas 486, Miithu Chettiar v. Venkata- 
chalam Chetty. (Where defendant purported to say *no doubt there is a contract 
into whicli we entered, but no money is liable to be paid, because I am prepared 
to see the contract through’ — Held no acknowledgment.) 
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certain words amount to an acknowledgment of liability, it must bo 
seen whether, at the time of writing them, the writer had in his 
mind the question as to his liability (or other matter from which such 
liability is inferred), or whether he was thinking of and referring to 
some other matter. 

IJlusiration. 


A, a mortgagee who was entitled us such to possession of the 
mortgaged property, sued and obtained a decree for such posses- 
sion. Ho obtained delivery of possession of the pro[x.n'ty under 
the decree and in token of his having received such delivery, 
gave a receipt acknowledging that he had received dcli\cry of 
possession of the property as directed by the decree. The decree 
fet forth the fact that the claim of the decree-holder was based 
on a mortgage. It was held that the reference to the decree was 
merely intended for tlie purpose of dejining the thing delivered 
and at the time when the words containing such reference were 
written, the writer had no idea of saying anything about the 
grounds on which the decree was based. Hence, tlie receipt did 
not contain any acknowledgment of liability with respect to the 
mortgage so as to save limitation for a suit for redemption of 
the mortgage. 

From the above, it is clear that the question whether a document 
contains an acknowledgment of liability depends purely on the terms 
of the document and their construction by the Court, Where on a 


(’28)15 AIR 1928 Sind 45 (45) : 104 Jnd Gas 572:22 Sind LlillT (1)P>). 
Jl ukuinaf Singh Kiindan Mai v. Nenumal Ilejiiumal. 

[See (’43) 30 AIR 1943 All 393 (399. 401) : ILR (1944) All 70 : 212 Iiid Gas 233 
Giir Saran v. S?u6 Sinj;?!.] 

[See also (’42) 29 AIR 1942 Pat 170 (174) : 199 Ind Gas G57 (DR), Hamdin Singh 
V. Uani l*arxchan Singh. (The intention of the law is to make an admission iu 
writing of an existing jural relation etjuivalent for tlie purtx)3es of limitation to 
a new contract, but for this pur[X)se, the consciousness and intention must be 
as cleir as they would be in a contract itself.) 

(*10) 27 Cal 1004 (1011, 1012) : 27 Ind App 103 : 4 Cal W X 565 : 7 Sar 718 (PC). 
l’'atimunnissa Degnin v. Sonyider Dass. (.\p[)licatiou for mutation of names not 
suliieient acknowlegnieut.)] 

1 1. (’84) 8 Rom 99 (102) : 8 Ind Jur 261. Dhnrma ViUial v. Govind Sadvalkar. 

12. (’39) 20 AIR 1939 All 177 (179) ; 1 L R (1939) All 200 : ISO Ind Gas 535 
(DR)* Jshi'i Prasad v. Chandrabhan Prasad. (Tlic Court cannot go beyond the 
words used in the document.) 

(’39) 25 AIR 1939 AH 483 (485) : I L R (1939) All 728 : 183 Ind Ca.s 685 (DJ5), 
Tiisal Si)igh v. J,al Singh. 

(■26) 13 AIR 1026 AH ^5 (76. 77) : 89 Ind Gas 617 (DR). Meharban Singh v. 
Panna Lai. 


(’34) 21 AIR 1934 Rom 186 (188. 189) ; 151 Ind Gas 376 (DB), Chhaganlal v. 
Pondtrhai. (Admission of execution of promissory notes coupled with denial of 
liability is not acknowledgment.) 

(*31) 18 AIR 1931 Bom 74 (75) : 123 Ind Gas 911, V elchand v. Bhagxcandas. 

(’35) 22 AIR 1935 Cal 255 (256) : 155 Ind Gas 721, Dehji Ohelabhai it Bros. v. 
R. D Mehta rf; Co. (Letter denying and reimdiating liability is not sudicient 

acknowledgment.) 

(’21) 8 AIR 1921 Cal 331 (332) : 48 Cal 1046 ; 64 Ind Gas 988 (DR). Prasanua 
Kximar Ray v. Niranjan Ray. (So useful purpose can be served by a ineticuloos 
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reasonable construction of a document, it contains an express or implied 
admission by the author of the document of a subsisting liability the 

document will operate as an acknowledgment of liability under ’this 
section. Where the document does not contain such admis sion, it 

examination of other endorsements made under different circumstances and 
expressed in different phraseology.) 

(’19) 6 AIR 1919 Cal 48 (49, 50) : 53 Ind Gas 898 (DB), Janardan Shaha Foddar 

V. -Radlm Bullav. (Statement in abichalnama that accounts are remaining 

of arbitrators are to adjust, amounts to acknowledgment ) 

( 18) 5 AIR 1918 Cal 294 (298, 301) : 43 Ind Cas 893 (DB), Kali Das v. Danapadi 

bundara Uassee, (Liability to account partly acknowledged -This section does 
not operate to save entire right.) 

(’ll) 12 Ind Cas 378 (380): 36 Mad 68 (DB), Aniutppa Cheity v. Devrajulu Naidu 

(Unless the language of the document be identically the same, a decision upon 

the construction of one document is not of much assistance to the Court in 
construing another.) 

(’30) 17 AIR 1930 Oudh G7 (68, ‘G9) : 5 Luck 446 : 124 Ind Cas 425 (DB), Bal^ 
bhaddar Singh v. Sheo Peary Lai, 

(’20) 7 AIR 1920 Oudh 236 (239) : 23 Oudh Cas 176 : 60 Ind Cas 189, Jageshar 
Singh v. Bir Ram, 

13. Achnoivledgments relating to mortgage. 

(’47) 34 AIR 1947 All 214 (223) : I L R (1946) All 375 : 222 Ind Cas 632 (DB). 
Ram Narain Singh v. Naivab Suigh. (A mortgage of 1916 was replaced by a 
mortgage of 1922 which was invalid owing to defect in registration. The refer- 
ences to-the 1916 mortgage in the 1922 mortgage instrument were these : In 
para 8 it was expressed that the Ghaziabad property “already stands pledged 
and hypothecated to the creditors under the document of 1916 in respect of the 
amount whereof this document has been executed”. By para. 11 of the same 
document it was said that it has been executed in place of the previous docu- 
ment, therefore the creditors shall have all the usual rights to the property 
hypothecated under this document which they had under the document of 
1916. And by para. 13 it was said “that the creditors shall always have the 
]X)wer to realise their money jointly and severally whenever and in whatever 
way they like, by enforcement of the prior hypothecation lien.” Held^ that 

the above jmssage constituted an admission of liability under the 1916 
mortgage.) 

( 45) 32 AIR 1945 Nag 212 (213) : I L R (1945) Nag 728, Shriram v. Maroti, 
(Endorsement on back of mortgage that debt was separately due on a particular 
previous mortgage is an acknowledgment of liability with respect to previous 
mortgage.) 

(*43) 30 AIR 1943 Oudh 164 (168, 169) : 18 Luck 601:204 Ind Cas 444 (DB). 
Sheo Prasad v. Parkash Ram. (Where a subsequent mortgagee who is implead- 
ed in a suit on the prior mortgage produces the mortgage in his favour and its 
genuineness is admitted by the plaintiff, the prior mortgagee, and it is recorded 
and signed it amounts to an acknowledgment of liability ) 

(’39) 26 AIR 1939 Pat 427 (428) : 180 Ind Cas 795 (DB), Bachu Lai v. Jang 
Bahadur Rai, (Recitation by mortgagee while creating a sub mortgage of his 
rights and liabilities under the original mortgage amount to acknowledgment 
for the purpose of saving limitation for a redemption suit by original mort- 
gagor.) 

(’38) 25 AIR 1938 Mad 865 (875) : 181 Ind Cas 827 (DB), Ramanathan Cheltiar 
V. Doivlat Singjee. (A letter written by the debtor (mortgagor) to a third person, 
in which the debtor agrees to give him a lien over certain properties “now with 
the creditor mortgagor as collateral secarity” (the title deeds having been depo- 
sited with the creditor as equitable mortgage previously) is an acknowledgment 
of the existence of the equitable mortgage.) 

(’13) 18 Ind Cas 909 (910) : 37 Bom 326 : 40 Ind App 68 (PC), Hira Lai v. Narsi 
Lai. (A desai mortgaged with possession certain desaigiri dastur. The Govern^ 
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ment resolved on paying a money allowance fco the desai from the treasury 
instead of allowing him to collect from raiyats. The persons in whom the 
mortgagee rights were vested received the payments from the Government. The 
payment was entered in the Collector’s books, the recipients being described 
as the mortgagees of the desai. To confirm this entry, the mortgagees signed 
a receipt as mortgagees. Held that the receipt amounted to an acknowledgment.) 
( 33} 20 AIR 1933 All 99 (100) : 142 Ind Cas 784 (DB), Mahomed Hafi v. Kripci 
Bamji. (Where the acknowledgment was not addressed to the mortgagors directly 
but was contained in a dakhalnama which was filed in Court in an execution 
proceeding against the mortgagors and it appeared that the document after des- 
cribing the property stated that it did not include an area which was in their 
possession as mortgagee, held that the document contained a valid acknowledg- 
ment in respect of the mortgage.) ^ 

(’25) 12 AIR 1925 All 174 (175) : 85 Ind Cas 330 (DB). Sauical Das v. All ^fndhi, 
(A statement made by the sub-mortgagees in a sale proclamation relating to the 
mortgaged properti^ wlierein they had stated that the sub-niortgage was siiij- 
ject to the original mortgage, held was an acknowledgment.) 

(’24) a AIR 1924 All 458 (453, 459) : 89 Ind Cas 118 (DB), Sidhari Ham v. 
Oargi Din, (bale of mortgiigee rights -Sale deed containing statement bv mort- 
gagee that he was mortgagee of A and he puriwrted to sell his mortgagee rights 

to defendant — Held that statement was sufficient acknowledgment of the sub- 
sisting mortgage.) 

(’09) 1 Ind Cas 510 (511) (All), Genda Maly. Haiti Baksh. (Ju sub-mortgage the 

mortgagees stated “that they held the property under the two mortgages "of the 

4th September 1839 and the 21st September 1839.” Held that this statement 
constituted an acknowledgment.) 

(’30) 17 AIK 1930 Bom 466 (474) : 54 Bom 625 : 128 Ind Cns 417 (BB), Motilal 
Jadav y. Samal Bechar. (A sub-mortgage amounts to a valid acknowledgment 
that the property at that date was still held in mortgage by mortgagee.) 

-Ashram Govind v. 

Trimbak Oanpat. (Award providing for instalment payment of mortgage amount 
—Suit on mortgage — Mortgagor pleading that mortgage had merged in award 
—Admission of liability under award involved in sucli plea amounts to acknow • 

ledgment of liability under award.) 

^ : 23 Ind Cas 353 (DB), Dinkar 

Han V. Chhaganlal (Reference to previous mortgage debt in subsequent pro- 
note passed for another debt by same, mortgagor is acknowledgment.) 

\t \ (289,.29o): 38 Bom 47 : 21 Ind Cas 407 (DB), Bocharai 

yahalchand v Baba j% Tulharam. (An application by the plaintifi mortgagor 
was made to the Court for certifying certain payments in satisfaction of the 
decree, the decree being referred to therein as an outstanding decree and the 
payments being mentioned as payments made on account of the decree. The 

'i? Bigned by the plaintiff and was consented to by the defendant, 

/.tov application clearly contained an acknowledgment.) 

( 33) 20 A I R 1933 Lab 33 (33, 34) : 140 Ind Cas 177, Ralla Ram v. Bhana Mai. 
(Mortgagee re- mortgaging property .mortgaged to him — Recital in deed that 

1^1 7 'a acknowledgment of existence of mortgage.) 

siteLnf : a 

™ of M grandfather of the mort- 

fo an k TTr P^r^rty to the effect that it is mortgaged to him. amounts 

arl!it ®attor“ I" "’ fT .T' (Ag-ement to refer to 

bodv of ft » described as one to redeem a one-storied house” and in the 

thafcthp«K mentioned as the “mortgaged house.” Held, 

that the above document contained a sufficient acknowledgment.) 

Acknowledgrnents of debts. 

^ (Acknowledgment stating 

to in^rest and °th ^ interest It amounts to acknowledgment of liability 
w pay interest and therefore Court can grant interest.) 
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(’45) 32 A I R 1945 ]\Iad 407 (409) : 1945-2 M L J 17, Bomu Achari v. Suigara 
Achari. (A decree was obtained by jjlaintiff against his brother; and a charge 
v:as kept on defendants’ property. Plaintiff then assigned the decree to a 
stranger who sought the arrest of judgment-debtor in the execution proceedings 
of the decree. The judgment-debtor wrote the following letter to his brother : 
“When you have the security of the property why should you send me to jail 
unnecessarily ? Realise the amount by proceeding against the property” : Held^ 
that the letter amounted to an acknowledgment of subsisting liability.) 

(’14) 31 A I R 1944 Lab 65 (67) : 215 Ind Gas 30 (DB), Baldeo Singh v. Harhans 
Singh, (Letters by debtor to creditor asking to send accounts or further parti- 
culars of debts and net amount due with interest charged thereon held 
amounted to acknowledgments.) 

(’42) 29 AIR 1942 Mi\d 680 (681) : I L R (1942) Mad 927 : 205 Ind Gas 583 (DB), 
Nnrayana Sooru v. Bama Bao. (Pro-note executed by father and son — State- 
ment of family liabilities including pro-note prepared by son on behalf of him- 
self and his father and initialled by father on behalf of himself and as agent 
of son, as acknowledgment of its correctness — Pro-note subsequently endorsed 
by payee to plaintiff — Suit by plaintiff on pro-note against son on death of 
father : Held that the statement of liabilities amounted to an acknowledgment 
of liability.) 

(’39) 26 AIR 1939 All 179 (180) ; \S0 Ind O-as o4l 2 Ram Chander y. Firm 

Seth Kishen Lai Bahulal, (Debtor’s letter to creditor informing him that he 
had asked his debtor to dispatch money to creditor and that he was also sending 
money to creditor amounts to acknowledgment.) 

(’33) 20 AIR 1933 All 352 (353) : 144 Ind Gas 903, Raghuhar Dayal v, Banwari 
Lai, (Defendant admitting existence of promissory note but pleading that there 
was an agreement by which the plaintiff had agreed to take certain amount and 
that only a certain sum remained due under it — Held that it was a sufficient 
acknowledgment.) 

(’84) 7 Mad 392 (3961 (DB), Raman v. Vairavan, (Letter by drawer of hundi 
to the drawee asking him to pay the amount covered by the hundi to the person 
in whose favour it is drawn, is sufficient acknowledgment.) 

(’08) 32 Bom 296 (299) : 10 Bom L R 374 (DB), SrinUas Krishna Shiralkar v. 
Narhar Khando KhanviViar, (Statement by the defendant chat he has asked 
creditor to take away the sum from a third iiarty with whom he was deposited 
it is sufficient acknowledgment.) 

(’06) 3 All L Jour 800 (801, 802): 1906 All W N 185 (DB), Bholanath v. Net Ram, 
(Where the defendants had money-dealings with the plaintiff and borrowed 
money from time to time and on several occasions — JSf as manager of the family 
acknowledged the amount remaining due by striking the balance and signing in 
plaintiff’s account book, held^ that the i^laintiff was entitled to recover the 
balance due inasmuch as the acknowledgment is an acknowledgment of the 
accuracy of details of the account as appearing in the plaintiff’s account book.) 

(’19) 6 A I R 1919 Cal 83 (84) : 46 Cal 746 : 53 Ind Gas 854 (DB), Mahendranath 
Chafer ji v. Lalit Mohan Datta, (Hatchitta executed in lieu of old one amounts 
to acknowledgment ) 

(’25) 12 AIR 1925 Cal 338 (338) : 78 Ind Gas 139 (DB), Kshifish Chandra Das v, 
Vmed Mondal. (Mablakbaudi is good acknowledgment so as to preserve any 
debt due and not barred at the time when it was made.) 

(*74) 6 K W P H C E 150 (152) (DB), Mullins v. Beddxj^. (On the construction of 
the letter written by the maker of pronotes to the agent of the holder thereof 
previous to suit acknowledging his debt under the pronotes but praying for time 
to pay them up, held, that the letter was a sufficient acknowledgment to take the 

claim under the notes out of the statute of limitation.) 

(*35) 22 AIR 1935 Oudh 170 (175) : 153 Ind Gas 987, Shah Muhammad Khan v. 
Ahmad All Khan. (In answer to a letter by the creditor to the debtor stating the 
amount due to him, the debtor’s secretary sent a letter by post reciting that he 
bad been directed to intimate to the creditor by the debtor that all the arrears of 
accounts would be paid in a particular mouth — Held, that it was a sufficient 

acknowledgment of the debt.) 
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(’29) 16 AIR 1929 Cal 714 (715) : 56 Cal 556 : 121 lod Cas 741, Bengal National 
Bank Ltd. v. Jatindra Nath. (Banker and Customer — Letter forwarding bills 
iigainst overdraft — Held, sufficient acknowledgment.) 

( ^0) 7 AIR 19*30 ^lad 488 (489) : 58 Ind Cas 446 (DB), Verinnol Gnunda)i v. 
Jajiajiiikoola Dana Sekhara Sankanidhi, (The cash-keeper of a fund wrote to 
the manager a letter clearly meaning thus : “I admit my liability to the nidhi 
and I am ready to pay the amount that is due from me as soon as I know from 
ycm or the higher authorities” — fields that this was not a conditional acknow- 
ledgment of liability by the cash keeper but was sufficient to keep the liability 
alive as against him.) 

(*37) 24 AIR 1937 Kang 503 (504): 173 Ind Cas 1006 (DB), Shrce UamuUt v. A. K. 

Chatter jee. (Endorsement on policy of life assurance— Endorsement referring to 

assignment of policy in consideration of loan advanced on promissory note” — 

Endorsement held acknowledgment of liability on promissory note.) 

Acknowledgments of liability pertaining to execution proceedings, cfr. - 

(’48) 35 AIR 1918 Nag 308 (310): ILR (1947) Nag GS3. Bajya Hart v. Tarachand. 

(Compromise decree passed on award — Decree providing for instalments with 

default clause — On default, decree-holder applying for final decree— Judgment- 

debtor in answer applying for instalments admitting liability under decree — It 

was held an acknowledgment of liability under S. 10 and as it was comsciousiy 

made, a fresh period would start from date ot acknowledgment f.)r execution o'l 
decree.) 

(’45) 32 A I B 1945 Pat 280 (281) : 220 Ind Cas 378 (OB), Satrnghana Pairo v. 

Ignesh Mohapalra. (Application under O. 21, It. 2, C. V. Code by both p.arties 

Pajmfnt bo recorded “in part satisfaction” —Saves limitation.) 

n\ f = 1S3 Ind Civs 685 (UB), 

lusal Singh v. Lai Singh. (Statement of judgment-debtor in reply to decree- 

holder 8 application for injunction, acknowledging existence of decree against 
lam amounts to acknowledgment to save limitation ) 

(■39) 3G AIK 1939 Gal 399 (402) : ILK (1939) 3 Cal 33 : 187 Ind Cas 831 (DB), 
fumti Debi v. Jugal Kishore. (Persona) decree against .1 and his minor sons — 
Before decree, decree-holder applying for attachment before judgment — Pro- 
i)erties disposed by A before their attachment — Suit by decree holder against -I’s 
sons for declaring dispositions as void — jNIother as guardian ad litem of minor 
sons admitting decree to be unsatisfied but contending that other properties left 
)y A are sufficient to satisfy decree — This amounts to ackuowled<’ment ) 

( 24) 11 air 1924 Nag 147 (148): 79 Ind Cas GG. Daji Mahar v. Mahadev Kunhi. 
(An unqualified admission of liability under a decree coupled with a declariitiou 

arrangement projxise.l for its satisfaction is an acknowledgment.) 

( OJ) 2 Ind Cas 102 (105) : 1909 Pun Re No. 52. Peachey v. Punjab nanking 
Lomi)any Ltd., Lahore. (Letter to one decree- holder asking him to take steps for 
stay of sale under decree of another decree- holder acknowledges former’s rierfit ) 

( 1<) 4 AIR 1917 Cal 422 (423) : 37 Ind Cas 738 (DB). Jogendra Prosad Mrtlray. 

Asutosh Goswamt. (Application for adjournment of execution sale Jud^nnent- 

debtor stating that on failure to pay decretal money on date of sale, he "would 

contain acknowledgment.) 

( 2-) 9 AIR 1922 Cal 187 (189) : 64 Ind Cas 993 (DB), i'aresft Nath v. Ismail 

&ardar. llVhere the judgment-debtor expressly admitted that there was an 
mstalment decree in favour of the decree-bolder, that several instalments bad 
already been iiaid, that the instalment for Pous remained unpaid but as it had 

not become due, the decree-bolder could not proceed with the execution _ Held, 
that was a sufficient acknowledgment.) 

^ V Prasad 

n! • Bahadur Pal. (An application made by the judgment debtor 

a lepng that the matter had been settled, that in consequence of a iiart iiayinent 
the d^ree-holder bad agreed in his letter not to take out execution before the 

. iL 1 y<»rand praying that the original letter of the decree-bolder 

™y^l^ placed on the reiord was held in the circumstances to be an acknowledg- 

3.Lim,89. 
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^liscellaneon s, 

(’3*2) 19 AIR 1932 P G 55 (56) : 59 Ind App 130 : 11 Pat 272 : 136 Ind Cas 798 
(PO), Bhag esli tear i Char ayi v. Jagaryiath Kuari. (Estate which had been under 
inanagement of manager appointed under Chota Nagpur Encumbered Estates 
Act restored to owner — Section 12 of that Act providing that the owner on such 
restoration shall not be competent to alienate any part of such estate without 
previous sanction of the Commissioner — Owner making gift to wife — Petition 
by wife to Commissioner praying that the gift must be sanctioned or that a fresh 
•'rant must be ordered on same terms —Heldy that the petition contained clear 
acknowledgment that unless one of the two things was done, she had no title at 
ail or that she recognized that the title was in the donor — (’29) AIR 1929 Pat 

117 (DB), Bagesicari v. Jagaryiath, reversed.) 

(’99) 22 ^lad 32 (37, 38) (DB), Venkatagiri Rajah v. Sheikh Bade Saheb. (A mu- 
chalka given by a tenant at the end of fasli, containing an undertaking to iray 
instalmentsof rent at dates then passed, amounts to an acknowledgment of liability.) 
(17) 4 AIR 1917 Oudh 193 (194) : 20 Oudh Cas 13 : 38 Ind Oas 582, Kuhra Bibi 
y. Khudaija Bibi. (During a pre-emption suit, by an inferior pre-emptor, the 
vendee entered into an agreement to sell the property, the subject matter of the 
suit, to a superior pre-emptor, on the ground of his preferential right - HeUl, 
the agreement was an acknowledgment of the right, but was not enforceable as it 

olTended agaiiist rule of Zis pendens*) 

14. Aclcnowledginents relating to mortgage* , 

(’43) 30 AIR 1943 Oudh 453 (456) : 19 Luck 279 : 209 Ind Cas 129 (DB), Durga 

Prasad v. Kyinj Behari Lai. (A statement that in view of the fact that all mort- 
<ra<TGd property has not yet been sold, the application for the preparation of a 
personal decree under O. XXXIV, R. 6, Civil P. G. is premature does not amount 

to an acknowledgment.) « o 77« 

(’39) *>6 AIR 1939 Mad 678 (681) : 189 Ind Cas 200, Krishna Axyar v. Sn56a 
Reddiar. (Mortgage debt merged into decree — Acknowledgment of existence of 

decree is not acknowledgment of subsistence of mortgage debt.) 

(’67) 2 Am-a 227 (227) (DB), Chitjjoo Singh v. T^aiir Hossein. {Held, on the con- 
struction of an entry in a wajib-ul arz, that it did nob amount to an admission 

of a subsisting liability to he redeemed.) 

(>32) 19 AIR 1932 All 62 (63) : 136 Ind Cas 624 (DB), Hait Ram v. Rosluin Lai. 
(The plaintiff sued on a fir:,t mortgage — In a prior suit on a second mortgage, 
the decree-holder had filed a statement under O. 21, R. 66, C. P. C., wherein he 
had informed the Court that upon an examination in the registration office he 
had found that there was a mortgage deed of the property — Held, that the 

statement did not amount to an acknowledgment.) , 

(’25) 12 AIR 1925 All 353 (355) : ^5 Ind Cas 534, Mt. Sham Dev% w. Bnagioat 

Dayal. (Admission of purchase of mortgagee rights — No acknowledgment of 
liability to be redeemed.) 

(’16) 3 AIR 1916 All 201 (204, 205) : 36 Ind Gas 452 : 38 All 540 (DB). Khiah 
Ram V. Taik Ram. (Dakhalnama containing a description of property as mort- 
gaged property is not acknowledgment.) 

(’36) 23 AIR 1936 Mad 70 (71, 72) : 59 Mad 312 : 170 Ind Cas 8oG (DB), Samba- 

siva Ayyar v. Suhramania Pillai. (The auction-purchaser was buying property 
which 4as described in the sale proclamation and sale certificate as ^ 

riS l«)- '• “■ “i 

to L acknowledgment of liability but amounts to repudiation of liability.) 
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(’19) G AIR 1919 Sind 3S (34, 35) : 13 Sind L U 183 : 55 Ind Gas 822 (DB), Fillii) 
tC Co. V. ]\£ahomed .iii Essaji. (“ Please note, no interest is to be charged as you 
know us, a century old, dealing with you.” This does not convey an admission 
of liability to pay interest as it amounts to repudiation.) 

( 2.3) 10 AIR 1923 Pat 298 (299) : 71 Ind Cas 565, liaineshwar Dasr, Mali Ham 
V. East Indian Ttailicay Company lAd. (A letter erpressly repudiating liability 
does not amount to acknowledgment.) 

(*25) 89 Ind Cas 376 (378) (Sind), Sinfi T ypexcritiny Co. v. Karachi Port Trust 
and British India Steam Navigation Co., Ltd. (Bo.) 

Suit for damages ayaiyist Railway Company: 

(’07) 1907 Pun L R No. 2, p. 4 (8): 1906 Pun Re No. IDS (PB), Moil Ram v. K.I. 
Hy, Co. (Suit against Railway Company for compensation for non delivery of 
goods— Letter from the Railway Comi^any, which says “in regard to your claim 
lor comiJensation, I regret the Railway is in no way responsible in this case,” 
cannot be construed as an acknowledgment of liability, but, on the contrary, 
must be taken as a distinct reiJudiation of liability.) 

( 18) .5 AIR 1918 Sind G (9) ; 13 Sind L R ij: 01 Ind Gas 570, Ludhomal Purto- 
mal d- Co. V. Secretary of State. (Suit against Railway Administration - Goods 

delivered to a third person under an iudenmily bond by the Railway T^etter 

from Railway informing that delivery of goods was perfectly correct No 

acknowledgment of liability to plaintiff.) 

^^iscella7^eo■us : 

(’48) 35 A ] R 19-16 East Punj 36 (37) : 50 Pun I, J{ 85, Lulshmi Shad Khadx 
Bhayidarw.Bhagat Singh. (Letter by defendant stating that plaintifl owed some- 
thing to defendant -- Statement of account showing a balance due to defendant 
also accompanying letter - It is not acknowledgment of defendant’s liability.) 

(*39) 26 AIR 1939 All 177 (179): ILR (1939) All 200: ISO Ind Cas 535 (BB), Ishri 
Prasad v. CJiandr abhan Prasad. (Where an endorsement was in these words: 
Signature of so and so, Rs. 25 paid to the m ihajan in respect to for relatin'^ to) 
this promissory note. Bate ^fay 2. 1931 by his own pen;’ it was held, that it 
neither imported nor implied any acknowledgment whatsoever in respect to any- 
thing beyond the amount which was then paid - Note : See however Note 5 and 
the cases cited thereunder.) 

(’39) 26 AIR 1939 Cal 488 (488) : 183 lud Cas 473 (DB), Corporalioyi of Calcutta 
V. Monjoor AhUicd. (Decree paused in respect of charge— Applications by judg- 
ment-debtor for adjournnieut in inoceedings for rehearing under O. 9, R. 13, 
Civil P . C., do not constitute acknowledgment.) 

(’71) 3 N W P n C K 129 (132), Kalai Khan v. Madho Pershad. (Letter contain. 

mg a request toa tlnid person to pay the plaintiflhis dues is not an acknowled'^- 
nient of liability.) ° 

(■93) 22 Cal 952n (955»), Administrator. General of Benejal v. Chnnder Kant 

Mojherjee. (Whore the attorney of a party writes to the attorney of the opposite 

Side m a suit which is coming for trial asking him to consent to a postponement 

m order that the parties might settle the suit, and if they would not settle the 

case would go on, ’ it was held that this was not an acknowledgment of liability 
in any sense of the term.) ^ 

(’33) 20 AIR 1933 Lah 491 (492) : 145 Ind Gas 343, Mt. I'niri v. Kalu. (Gift by 
Hindu widow — Declaratory suit by reversioner -Defendant pleading that K was 
a preferential heir and plaintiff could not sue in her -presence -rSefendant’s plea 
neld not acknowledgment with reference to K's ri^^ht ) 

(’29) 16 AIR 1929 Lah 883 (884) : 123 Iiid Cas 878° Ramjimal Narain Das v. 
uuleara Stngh. (The answer given to one of the interrogatories in a previous 
suit by the arm, merely stated an existing fact, namely, that there was an entry 
m tbe arm s account-books credited to the name of a certain person. Held it 
was wrong to infer that an acknowledgment of an existing liability was made’ at 
the time the answer was given to the interrogatories.) 

(’35) 22 AIR 1935 Mad 287 (288) ; 159 Ind Cas 486, Muthu Chettiar v. Venkata- 
chalam ChetUj. (Where the defendant purported to say “no doubt there is a 
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Illustrations, 

1. The Court of Wards in charge of an estate gave notice to a 
creditor of the estate, stating that it had been ascertained that a 
debt was due to him from the estate and requiring him to appear 
before the Collector with his account books and papers and 
informing him that he would then be questioned about the debt. 
It was held that the notice was an acknowledgment of liability 
as its opening sentence contained a clear admission of the debt, 
although the last sentence said that the creditor would be ques- 
tioned about the debt.^® 

2. A letter from the debtor admitting the correctness of the 
account sent by the creditor and requesting for time for payment 
is an acknowledgment of liability.^® 

contract into which we entered but no money is liable to be paid under the 
contract because I am prepared to see the contract through’* — Held, it did not 
amount to an acknowledgment.) 

(’26) 13 A I B 1926 jMad 452 (453) : 92 lud Gas 626 (DB), Kesavaraviayya t. 
V enkataratnam. (Resolution by a certain committee (which is debtor) authoriz- 
ing certain of its members to execute a promissory note to the creditor is not 
acknowledgment of debt.) 

(’15) 2 AIR 1915 Mad 1155 (1155) : 28 Ind Gas 864 (DB), Suhramania Pillai t. 
Sankaralingam Chettiar. (Acceptance of an award directing the parties to share 
equally the outstandings and “amounts payable" found in the accounts of the 
partnership is not an acknowledgment of liability.) 

(’10) 5 Ind Gas 756 (756) (Mad), Muthia Nadar v. David Nadar. (The fact that 
the defendant signed the account kept by the plaintiff does not necessarily show 
that he thereby acknowledged that there was debt due. The entry must show 
that the defendant by his signature acknowledged the debt, otherwise it would 
only be an acknowledgment of the correctness of the figures entered therein.) 

(’26) 13 AIR 1926 Nag 57 (59): 90 Ind Gas 135 (UB), G. P. By. Co. v, Badha- 
kishan Jaiiiisan. (Defendant suggesting compromise “without prejudice” — 
Suggestion is not acknowledgment.) 

(’25) 12 AIR 1925 Pat 473 (474): 88 Ind Gas 47S(DB),77ndad Ali y.Nand Kumar 
hal. (An admission that a certain party has purchased the property is not an 
admission that that party has acquired a good title in the property.) 

(’34) 21 A I R 1934 Rang 287 (288, 289) : 152 Ind Gas 501. Talok Theingan v. 
Sevuga 7 i Chettyar. {Bare signature of debtor on back of promissory note is not 
acknowledgment of liability.) 

(’17) 4 AIR 1917 All 304 (305) : 39 All 357 ; 38 Ind Gas 105, Lachman Das v. 
Ah 7 nad Hasan. (Objection to execution by arrest on the ground of being poor — 
Mere absence of statement that debt had been discharged is not admission of 
liability for it.) 

(’25) 12 A I R 1925 Sind 181 (183, 184) : 17 Sind L R 324 : 79 Ind Oas 914 (DB), 
Baliiram Sheivarayn v, jBudh7i>ra7)i Par9na7ia7td, (Statement denying defen- 
dant’s liability to render an account to the plaintiff cannot be relied on as an 
acknowledgment.) 

15 . ('95) 17 All 198 (208, 209) : 22 lud App 31 : 6 Sar 551 (PC), Beti Maharam 
V. Collector of Etawah. 

16 . (*31) 18 AIR 1931 Bom 74 (75) : 123 Ind Gas 911, Velchand v. Bhagioandas. 
iSee (*38) 25 A I R 1938 Pat 139 (139) : 174 Ind Gas 585, Bampi-dbha Ojha v. 

Biskunath Ojha, (The endorsement made by the debtor acknowledging the 
correctn^s of an account which showed him a debtor to the extent stated is a 
clear acknowledgment of the debt, with the ordinary implication of a promise 

to pay.)] 
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3. Where a decree is partly in favour of the plaiutifif and partly 
ID fa\ oul of the defendant, the plaintiff by merely applying for 
execution of that portion of the decree which is in his favour 
does not acknowledge liability in favour of the defendant.i^ 

4. In a suit by a consignor of goods against a railway company 
for compensation for non-delivery of the goods, a letter written 
by the railway company informing the consignor that the goods 
are lying at a particular place and that the consignor’s instruc- 
tions as to their disposal are awaited, cannot serve as an acknow- 
ledgment of liability.!* 

5. In a suit for compensation for land compulsorily acquired by 
the Government, a letter written by the Commissioner of Revenue 
to tlie Magistrate of the District, expressing his willingness to 
recommend to the Government to pay for the land, cannot servo 
as an acknowledgment of liability.’* 

6. A leRer was written by the executor of a will informing the 
plaintiff that his claim against the estate of the testator had been 
legistered and that duo notice would bo given to liim when the 
assets were to bo distributed. It was held, that the letter did not 
contain any admission of the existence of the debt.** 

As to whether an endorsement of payment will operate as an 
acknowledgment, see Note 5. 

Where a document contains an acknowledgment of liability, the 
fact that the document is not intended to be acted upon will not 
invalidate the acknowledgment *’ It is immaterial, for the purpose of 
t^s section, for wjiat purpose the statement, containing the acknow- 

Mgmont, IS made.** An acknowledgment of liability is sufficient under 
this section although accompanied by a statement that it is not to be 
enforced in a particular manner.** An acknowledgment of liability 
coupled with a proi>osal for its discharge in a particular manner is 
sufficient. But the sectio n requires an admission of liability of the 

17. (-98) 92 Bom 938 (1000, 1001) (DB). Jeddi Suhraya v. Ramarao. 

*v‘ S’’'- 

V. U, jj, tt C. /. Ry, Co. <t Rohilkhajid Kuinauyi Ry, 
on* ! ^ Magistrate of Nnddea. 

.-fo? ^ ^ Hiohardson. 

t: ^ 

relerefco.) (fer Venkataranmnn Eao. J., in order of 

^ ^ V. Jamaluddin Malted. 

24 * I’aoloo AT^ 856(857): 82 I.C. 933,Satyanarayana y. Bamireddy. 

MrLE Si o) 657 (DB), Ramdin Singh y.Ram- 

signed by debtor containing details of account and 

“ere fact that the word 

S tL titL ““ ““ '“«*“** assignment 

of the title-deeds m favour of the creditor, there is no novation of a Introct 
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Section 19 defendant. Hence, a mere admission of the title of the plaintiff without 

Notes 18—19 in any way implying that there is any liability on the part of the 

defendant is not sufficient for the purposes of this section.^® 

19. Conditional acknowledgment of liability. — In 

Maniram Setk v. Seth 'Rupchand,^ their Lordships of the Privy 
Council observed as follows : 

‘The Indian Limitation Act, section 19, however, says nothing 
about a promise to pay and requires only a definite admission of 
liability, as to which there can be no reason for departing from the 
Hnglish in'inciple that an 'unqualified admission and an admission 
qualified by a condition, tchich is fulfilled, stand upon precisely 
the same footing^ 

Hence, this section will apply not only where liability is admitted 
unconditionally but also where the admission is conditional; x^rovided 
that the condition is fulfilled.^ 

Thus, where a person admits the existence of ox>en and unsettled 
: accounts between himself and another, there is impliedly an admission 
] of liability coupled with .a qualification of such admission by the condi- 
. tion that the balance is found on investigation to be against the 
' person making the admission.^ Such an admission is sufficient for 

within the meaning of S. 62 of the Contract Act, but only an inchoate proposi- 
tion or arrangement for the liquidation of the debt.) 

(’24) 11 AIR 1924 Nag 147 (146) : 79 Ind Cas 66, Daji Mahar v. Maliadeo. 

(*38) 25 A I R 1938 Mad 496 (497) : 179 Ind Cas 236, Ramasioami Mesirier v. 
Velayutlian Pillai, (Admission of liability coupled with declaration as regards 
the arrangement proposed for its satisfaction is sufficient acknowledgment even 
if the jiroposed discharge proves ineSective.) 

25. (’03) 26 Mad 34 (37) ; 12 :\Iad L Jour 101 (DB), Ittappan Kuthiravattat 
Nayer v. Naim Sastry. 

(’97) 1 Cal W N 569 (572) (DB), Jagabandhu Bhattacharjee v. Mari Mohan. (It 
was observed that in this csise the defendant not only admitted the title of the 
plaintiff to the lands in suit but also that he was in possession of the land.) 

Section 19 — Note 19 

1. (’06) 33 Cal 1047 (1059, 1060) : 4 Cal E Jour 94 : 8 Bom L R 501 : 10 Cal W 
N 874 : 1 Mad L Tim 199 ; 3 All L Jour 525 : 16 Mad L Jour 300 : 2 Nag L R 

130 : 33 Ind App 165 (PC). 

ISee a/so(’42) 29 AIR 1942 Pat 170 (178, 174) : 199 Ind Gas 657 (DB), Ramdin 
Singh v. Ram Parichan SUigh*'] 

2. (’51) 38 AIR 1951 T-C 93 (Pr. 1) : 1950 K L T 640 (DB), LeJxshmi Avima v. 

Ittiavira Abraham, (Debtor expressing willingness to ixiy debt if it is proved 

amounts to acknowledgment.) 

(’06) 29 Mad 519 (525) : 16 Mad L Jour 563 ; 1 Mad L Tim 318 (DB), Aruna- 

chella Row v. Eangiah Appa Rou\ ■ a t> 

(’35) 22 AIR 1935 Cal 255 (256) : 155 Ind Cas 721, Debji Ghela Bhai d Bros. v. 

R. D. Mehta dCo. 

See also cases in foot-notes (3) and (7) below. 

3. (’49) 86 AIR 1949 East Puuj 219 (220), Thakar Das v. Sant Ram. (Mere 
admission of existence of account without admitting amount due m that aewunt 
-It is sufficient acknowledgment of liability for amount winch may be found 

due under thataccount.) 

(*50) 3 Sau L R 124 (126) (DB), Haridas v. Mathuradas. (It is not nec^sa 7 
an acknowledgment should contain an unconditional promise to pay. is 
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cicut if there is an acknowledgment that the executant is a debtor to the other 
party in certain transaction though it is stated accounts of the transaction are 
still to be taken. The exact amount due may l e ascertained on evidence.) 

(’40) 27 AIR 1940 Rom 172(174) : ILU (1940) Bom 22o : 1S3 Ind Gas 805 (i)R), 
Ahdul hatif v. J awhar Stale. (Per Sen, J. — Wliere a letter written by the defen- 
dants* pleader does not admit the balance mentioned in the notice sent to hiin 
and requests to take proper accounts and says that if on taking accounts some 
balance be found due from the defendant, he should be absolved from the dues, 
it amounts to an acknowledgment.) 

(’39) 26 AIK 1939 Mad 300 (30l) : 181 Ind Gas 108, Stibharaviayrja v. Iragaui 
lieddi. (Admission of existence of open account and expression of willingness to 
have it settled implies admission of liability for amount which may be found 
due on settlement.) 

(’06) 33 Gal 1047 (1059, 1060) ; 4 Gal I. Jour 9-4 : 8 Rom L li 501 ; 10 Gal W X 
874 : 3 All L Jour 525 : 16 Mad L Jour 300 : 2 Nag L K 130 : 33 Ind App 105 
(PC), Manx Jiain Seth v. Seth rtiipchaiuJ, 

(’30) 17 AIR 1930 All 124 (125) : 124 lud Gas 21 (DR), Mahovied Abdullah Khan 
V. Ford & MacDonald Co., JAd. (Even where it is doubtful on which side the 
balance would lie it is sutticient acknowledgment.) 

(’25) 12 AIR 1925 All 340 (341) : 87 Ind Gas 985 (DB). Sant Lai v. Beni Prasad. 

(’28) 111 Ind Ck.s 617 (618) (DR) (Rom), Pandnrang Shivrani v. Marnti Kiloba. 

(’ll) 10 Ind Gas 688 (8H9) : 35 Rom 302, Kbrahim v. Chuyiilal. 

(’35) 22 AIR 1935 Cal 255 (256) : 155 Ind ('as 721, Debji (Ihclabhai d Bros. v. 

* R. D. Mehta d Co. 

(’29) 16 AIR 1929 Gal 714 (715) : 121 Ind Gas 741 : 56 Cal 550, Bengal Katinnal 
Bank, Ltd. v. Jaiindrannth. 

(’19) 6 AIR 1919 Cal 48 (49. 50) ; 53 Ind Gas 898 (DR), Janardan Shaha Poddar 
V. Radha Bullax'. 

(’99) 26 Cal 715 (723) : 3 Cal W X 524, 11'. IL Fink v. Bnldeo Dass. 

(’36) 23 AIR 1936 Lah 629 (638, 639): 165 Ind Cas 723 : 17 Lah 737 (DR), 
Municipal Committee, Amritsar v. Ralia Ram, 

(’32) 19 AIR 1932 T.ah 470 (471) : 137 lud Cas 840 (DH), Kanshi Ram Banshi 
Ram V. Arjan Das, 

(’20) 7 AIR 1920 Tiuh 359 pSCO) : 58 Ind Cas 787 : 1 Lah 357 (DR). Cayuja Sahax 
V. Khazan Chand, 

(’10) 6 Ind Cas 948 (951, 952) ; 1910 Pun Re Xo, 55 (DB), Firm of Sheriimal 
Chaina Mai v. Goldstein. 

(’25) 12 AIR 1925 Mad 12(i0 (1262) : 91 Ind Cas 338 (DB), Arunachellayn Chetii 
V, Sethupathi. (Letter stating that the arrears have not been paid for the sole 
reason that the accounts have not been settled is an acknowledgment that the 
accounts have to be settled and that the arrears found to be due, upon settling 
accounts, will then be paid up.) 

(’24) 11 AIR 1924 Mad 619 (619) ; 80 Ind Cas 355, ICiimarasaini v. .1/. 
Narayaxia Rao. 

{ 20) 7 AIR 1920 ilad 742 (742) ; 59 Ind Cas S98, Aruixingn Chettiar v. Rama- 
nadayt, 

( 11) 12 Ind Cas 410 (110) (DR) (Mad), Narayana Chetty v. Chidambaram 
Chetty, 

(’87) 10 Mad 259 (204) (DB), Sitayya v. Ranagareddi. 

(’28) 15 AIR 1928 Pat 221 {22S, 224) ; 7 Pat 238 : 107 Ind Cas 533 (DR), doharmal 
Mathnradas v. Hira Lai Shexvchand. 

(’26) 13 AIR 1926 Sind 264 (268) : 21 Sind L R 330 : 96 Ind Cas 79, Oordhandas 
V. Golsul Khataoo. 

[See (*47) 34 AIR 1947 Nag 145 (149, 150) : ILK (1946) Xag 796 : 220 Ind Cas 
568 (DB), PacJdcodi G^ilab v, Krishnaji. (A writing in a sarkat or l>ook of the 
creditor by the debtor to the effect “for making your account of the sarkat I 
will come on 22nd November 1936, -to your place and will give (make payment)*’, 
is an acknowledgment of liability with a promise to pay the amount found due 
on taking accounts.) 
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t the^ purposes of this section provided that the balance is found to be 
against the person making the admission. In such a case, it is 
immaterial that the admission is accompanied by an assertion that 
nothing would be found due from the person making the admission or 
that the balance would be found to be against the other side.^ 

The admission of the existence of open and unsettled accounts 
between the parties may itself be express or implied.® Thus, where 
in reply to a demand for payment by the creditor the debtor calls for 
accounts, he imidiedly admits the existence of an unsettled account.® 

(’09) 1 lud Gas 240 (242) : 5 Nag L K 8, Vithal v. Qopal iiaoT] 

(’50) 37 AIR 1950 Bom 94 (Para 13) : I LR (1949) Bom 741 (DB), 
Udhavji Anandji v. Bapudas Haridas, (Ouce an admission is made of 
subsisting amounts, there is a clear acknowledgment ol liability to render 
accounts and to pay whatever is due.)] 

[19ut see ( 04) 31 Cal 195 (200) : 8 Cal W N 1G8, Jogeshwcir Roy y. Rajntit'tiin 
Mitier. (On appeal from (’03) 30 Cal 699, Benode Behary v. Raj Narain — 
Submitted not correct.) 

(’04) 1 All Ij Jour 58 (Jour). (Submitted not correct.)] 

4» ( 39) 26 AIR 1939 Mad 300 (301) : 184 Ind Cas 108, Suhbara-iyiayyci v. Jragain 
Reddi, (A denial of liability for the amount claimed by the creditor based upon 
certain calculations by him cannot be read as a total denial of liability for any 
amount, but is only a denial of liability to the extent asserted by the debtor.) 

(’87) 10 Mad 259 (265) (DB), Sitayya v. Rangareddi, 

(’09) 2 Ind Cas 370 (370, 371) : 3 Sind L R 53 (DB), Jesomal v. Bansimah (Such 
denial is not a denial of the right itself; it is only an assertion that the exercise 
of the right will be fruitless.) 

'See also (’39) 26 AIR 1939 Lah 216 (217), Mt. Diioayini Widyawaii v. Ramji 
Das d Co. (A letter of a debtor, who as agent collected rent of and looked after 
the bungalow of his principal, to the effect that according to his accounts kept 
correctly only a definite particular amount was due from him, being an admis- 
sion of existence of an outstanding unsettled account between them amounts to 
an acknowledgment, as his assertion does not in any way make the unsettled 
outstanding account into a settled closed account.)] 

[But see (’09) 4 Ind Cas 929 (932) (DB) (Lah), Ram Per shad v. Rattan Chand. 
(’87) 1887 Pun Re No, 60, Murree Brewery Co. v. Hazuramal.^ 

5. (’17) 4 AIR 1917 Mad 845 (845) : 36 Ind Cas 593, Nagendraa Chetty v. Kuppu- 
sami Ayeri, (Letter saying, “1 have insured and sent Rs. 100. On receipt of it 
please credit the said sum of Rs. 100 in our accounts” — Held that this letter 
acknowledges the existence of an account between the parties.) 

ISee (’40) 27 AIR 1940 Oiidb 305 (?06, 307) : 15 Luck 537 : 187 Ind Cas 624 
(DB), Deputy Commissioner y Kheri v. Brijendra Bahadur Singhs (Entry in 
debtor’s account books that payments are made ‘alal hisab’ — Held that it did 
not amount to jayment in full settlement of account but merely payment to- 
wards that account and that the entry constituted an acknowledgment.)] 

[See also (’48) 35 AIR 1948 East Punj 36 (37) : 50 Pun L R 85, Bttkshmi Shud 
Khadi Bhandar v. Bhagat Singh. (Letter by defendant stating that plaintiff 
owed something to defendant — Statement of account also accompanying letter 
— Held, that the letter together with the statement of account did not imply 
an acknowledgment of open and unsettled account by the defendant within the 
meaning of S. 19, though the letter contained a request to the plaintiff to 
join with the defendant in referring the matter to arbitration for the settlement 
of the dispute, the dispute being with regard to the exact amount due by the 
plaintiff to the defendant and not by the defendant to the plaintiff.)] 

6. (’35) 22 AIR 1935 Oudh 170(175) : 153 Ind Cas 987 (DB), Shah Muhammad 
V. Ahmad AH, 

(*33) 20 AIR 1933 Rang 147 (147, 148) : 144 Ind Cas 996, Hamida Bi v. Abdul 
Oaf far. 
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An admission of liability coupled with the condition that the '^Section 19 
liability is found by ai'bitratoi*s to exist, is suflicient for the piir[X)se Note 19 
of this section, provided that such condition has been fulfilled.^ 

Where a person admits the existence of unsettled accounts be- 
tween himself and another but the accounts are submitted to arbitrators 
for settlement, the admission of the existence of unsettled accounts is 
unconditional and does not depend on the success of the arbitration 
proceedings. Hence, such admission will save limitation for a suit for 
accounts under this section, notwithstanding the failure of the arbi- 
tration proceedings.*^ 

An admission of the execution of a promissory note coupled with 
a denial of liability under it on tlie ground that no consideration 
passed is not an acknowledgment of liability subject to proof of 
consideration.® 

A statement by a debtor tliat he is willing to pay as soon as lie 
hears from the creditor full details as to how much is exactly duo fi oin 
him, is an unconditional acknowledgment and not one which is subject 
to the condition that the debtor hears further from the creditor.^'^ 


(*27) 14 AIR 1927 Lah 832 (832) : 101 Iiid Gas 541, Kivpa Raoi Km^hi lirun v. 
Devi Dayal Mai Dhan Raj^ 

(’33) 20 AIR 1933 Cal 90 (93): 141 Ind Gas 710 (1)15), W azed Mi Khan v. Brojen- 
dra Kumar. 

[But see (=11) 12 Ind Gas 378 (360) : 3(5 jNlad 68 (DB), Andiapim Chettty v. 
Devarajulu Naidoo.] 

7. (’27) 14 AIR 1927 All 488 (490) : 102 Ind Cos 181 ; 49 All 801 (DB), Phtfl. 
Singh v. Bhojraj. 

( 19) 6 AIR 1919 Jfad 838 (839) : 48 Ind Gas 89 (DB), i^arayanastcaini Mndali v. 
Gangadhara Mndali. (Reference to arbitration fell through — Xo acknowledg- 
ment.) ° 

(’17) 4 AIR 1917 Mad 892 (893, 894) : 35 Ind Gas 575 : 40 3fad 701 (DB), 
murthy v. Oojiayya. (Arbitration failing— No acknowledgment.) 

( 34) 21 AIR 1934 Lah 973 (974): 154 Ind Gas 687, Chattd v. Oz/iJtnr \ath 

(Do.) 

(*37) 24 AIR 1937 Pat 616 (617) : 171 Ind Cas 946, S/ico CJuiran Das v. Chhalo- 
wri Sao. (Do.) 

8. (’48) 35 AIR 1948 Nag 334 (339, 340) : if. R (1947) Nag 477 (DB). 

Ganeshram v. Wn^udeo Shrawan. 

(*87) 10 Jlad 259 (264, 265) (DB), Sitayya v. Raugareddi. 

( 37) 24 AIR 1937 ^lad 38 (39, 40) ; 169 Ind Cas 340, Janlirama v. Xarnsimha, 

(’28) 15 AIR 1928 Sind 45 (45, 47, 48) : 104 Jnd Cas 572 : 22 Sind L R 117 (Dli), 

lluhuniatsing v. Nenumal Rajhuoial, (Admiseion of the existence of an 

account, which implies a liability to pay the amount found due on a settlement 

of accounts, and the suggested mode in whicli the accounts sliould be settled are 
two different things.) 

[See (*39)26 AIR 1939 Sind 113 (123) : ILR (1939) Kar 693 : 181 Ind Cas 59G, 
Bikamdas Mathradas v. Kalianji Gordkandas. (Reference to arbitration for 
ascertaining and determining debts payable by the debtor — Rejjtals in a refer- 
ence to arbitration admitting liability to pay a certain debt amount to sufli- 
oient acknowledgment even though the reference may prove infructuous.)] 

9. (*34) 21 AIR 1934 Bom 186 (188, 189) : 151 lud Cas 376 (DB), Chhaganhil v 
Bonderbai, 

10. (’20) 7 AIR 1920 Slad 488 (489) : 58 Ind Cas 446 (DB), Verumal Goundan v 
Jananukoola Danasekhara Sanka Nidhi Ltd. 



618 


EFFECT OF ACKNOWLEDGMENT IN WRITING 


Section 19 Where one cosharer who was in exclusive possession of the whole 

INotes 19-20 property wrote a letter to the other cosharer calling upon him to pay 

up his share of expenses incurred by him for the repair of the property 
oi suiiendei his interest, it was held that the ackowledgment of the 
otlier’s right which the letter implied was not conditional.^^ 

Where a guardian filed tlie list of debts due by the estate of the 
minor in the guardianship Court and at the end of the list added that 
as the original documents were in the possession of the creditors it 
was difficult to fix the correct amount of each debt and to admit the 
correctness of the documents until they had been seen, it was held 
that the acknowledgment was conditional.^^ 


20. Acknowledgment of past liability — The section requires 
an acknowledgment of a subsisting liability.^ A mere acknowledgment 

1 1. (’*24) 79 Ind Cas 279 (280) (Lab), Balmokand v. Wazirchand. 

12. ( 39) 26 AIR 1939 Lab 31 (34) : 182 Ind Cas 330 (DB), Sri Chafid Sheo 
Parshad Firm v. Lajjin Ram. 

Section 19 — Note 20 

1. (’49) 36 AIR 1949 Mad 401 (402) : 1948-2 M L J 454, Karamadai Naicken v- 
R. Raju Filial. 

(’48) 35 AIR 1948 Bom 125 (128) : ILR (1947) Bom 827 (DB), Fakirclvand v. 
Farmadahax. (Ackuo\vledf;meut must be an admission of some present liability 
of the person acknowledging corresponding to a present right in some one else.) 
(’48) 35 AIK 1948 East Ibinj 36(37): 50 Pun L R 85, Dalfs/iwii S/i 7 td. .K/zadi 
lUtandar v. lihagat Singh. 

(’45) 32 AIR 1945 All 224 (225) : I E K (1945) All 120 (DB), Tulshi Ram v. Nek 
Ham. (Acknowledgment of barred debt cannot save limitation.) 

(’41) 28 AIR 1941 Pat 147 (150): 19 Pat 938 : 189 Ind Gas 855 pB), Mukhnarain 
Y. Ham Lochnn. 

(’25) 12 AIK 1925 All 353 (355) : 85 Ind Cr.s 581, Sham Uevi v. Shag 'cat Dayal. 
(’20) 7 AIR 1920 All 92 (94, 95, 96} : 42 All 575:56 Ind Cas 986 (FB), A»up 
Singh v. Fatehchand. 

(’96) 18 All 384 (385) * 1896 All W N 101 (DB), Hingan Lai v. Mansa Ram. (A 
mere statement of a fact that a decree was passed against a party on a certain 
date for a certain amount is not au acknowledgment that there is a present 
liability under the decree.) 

(’99) 1899 All W N 222 (223) (DB), Tirloki Nath v. Bhagwat Das. 

(’82) 9 Cal 616 (618) : 12 Cal L R 284 (DB), Bam Das v. Brijtiundun Das. 

(’16) 3 AIR 1916 Lab 234 (235): 32 Ind Cos 497 : 1916 Pun Re No. 41 (DB), Kalu 
V. Mehru Lai. 

(’06) 1906 Pun L R No. 155, i>. 508 (511) (DB), Hari Charan v. C. Brooke. 

(’22) 9 AIK 1922 Jlad 104 (104): 45 Mad 443 : 70 Ind Cas 576 (DB), Kaiulaswami 
Reddi V. Siippammal. 

(’19) 6 AIR 1919 Mad 317 (319) : 42 Mad 637 : 50 Ind Cas 380 (DB), Rangasami 
Chetti V. Thengavalu Chetli. 

(’02) 25 Mad 220 (232) (FB), A'rtra//anrt Ayyar v. Venkalaramana Ayyar. 

(’97) 20 :\rad 239 (242. 243) : 6 Mad L Jour 266 (DB), Vdaxja Tevar v. Siibt'ah- 
mania Chetti. 

(’93) 16 Mad 220 (223) : 3 Mad B Jour 35 (DB), Verikata v. Parthasaradhi. (An 
intention to continue a subsisting relation of debtor and creditor until it is law- 
fully determined must also be evident.) 

(’32) 19 AIR 1932 Oudh 154 (155, 156) : 134 Ind Cas 1022, Baij Nath Prasad v. 
Sheo Dnlarey. (Mere statement of fact of decree having been passed is not suffi- 
cient acknowledgment of liability under it.) 

(’28) 15 AIR 1928 Sind 45 (45) : 104 Ind Gas 572 : 22 Sind L R 117 (DB), Hukti^ 

mat Singh v. Nemimal Rejhtimal, 
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of a pasit liability is not ^ufticient. Hence, a statement that a liability 
originally existed but that it has since been discharged is not an 
acknowledgment of liability within this section.^ 

An admission of a past liability, unaccompanied by a denial of 
the continuance of the liability, does not necessarily imply that such 
liability continues and that the admission is one of a subsisting 
liability.^ Doubts have, however, been felt about the question conso- 


2 , (’49) 36 AIR 19*19 Mad 401 (402): 1948-2 MLJ 454, Karnmadoi ^aicken v. R. 
Raju PUlai. (Document admitting mortgage debt but stating that it lias been 
discharged in a i^articular mode— No ackuoNvledgmeut.) 

(’48) 35 AIR 1948 East Punj 36 (37) : 50 Pun Ij R 85, Tjnkshmi Shttd Kimdx 
B}iandai' v. iJhagat Siyigh. (A letter written by the defendant to the plaintiff 
along with a statement of account to the effect that according to the account 
it is the plaintiff who owed something to the defendant, cannot amount to an 
acknowledgment of liability by the defendant — Fact that the account referred to 
the amount payable by the defendant to the plaintiff merely showed that some 
amount was due to idaintiff at one time and involved acknowledgment of past 
liability.) 

(’32) 19 AIR 1032 Oudh 154 (156) ; 134 Ind Gas 1022, RaiJ Nath Prasad v. Shea 
Dulary. 

(’13) 20 Ind Gas 10 (11) (DR) (All), JJadri Dass v. Manohar Dass. (Post-card 
stating, “wo owe nothing to the shop styled Moti Ram Rkojraj because we ha\e 
paid the amount of a Jiundi for Rs. 1200 on account of Ghanshyiimdas proprietor 
of the shoj) aforesaid .... Nothing is now due by us”— Held, this w'as not 
acknowledgment but was a direct and express repudiation of the debt giving 
details of tbe manner in which it has been discharge<l.) 

(’06) 1906 Pun li K No. 155, p. 508 (511, 512) (DR), Hari Chnrau v. C. iSrook. 
(’19) 6 AIR 1919 Mad 317 (319) : 42 Mad G37 : 50 lud Gas 380 (DR). fUnujasami 
Chetti V. Thangnvelu Chetti. 

(’13) 21 Ind Gas 30 (31) (DB)(]\fad), Shoik Meera Sahib d Co. v, Naivar Lubbay. 
(A plea of accord and satisfaction of a debt by reason of an agreement said to 
have been entered into between the parties at an earlier date, cannot be said to 
operate as an acknowledgment of specific liability at the time the plea was put in.) 
(’33) 20 AIR 1933 Nag 13 (14) : 28 Nag E K 348 : 141 Ind Gas 34, fliraLalx. 
Kripal Singh. 

(’24) 11 AIR‘i 924 Pat SOG (607) : 78 Ind Gas 919 (DR), Chhaterdha, i Mahto w. 
Naiih Singh. (Where there was an acknowledgment that there wjls a mortgage 
hut there was no express statement that it was discharged, but there w'as a 
statement that in order to i:ay it off a sale was effected and since the date of the 
sale the vendees had been in possession of the pi*operty, it was held that the 
writing did not constitute acknowledgment.) 

(’12) 15 Ind Gas 363 (365) (I^w Bur), A. P. S. T'. Firvi v. Stn ee^ SafatuUa. (Lia- 
bility repudiated on tbe ground that plaintiff agree<l to take 8 as. G ps, in full 
discharge of his claim without any reservation.) 

See also Note 44. 

3 . (’35) 22 AIR 1935 Mad 371 (373):157 lud Gas 259, Ap2>(^snmi Pillai v. Moran~ 
gavi Muthirian. (Overruled in (’40) AIR 1940 P G 63 (PC), Rama v. ImI Chand 
on another ]>oiut ) 

(’33) 20 AIR 1933 Mad 565 (565): 143 Ind Gas 081, Sakala Rfittam v. Musalayya. 
(’25) 12 AIR 1925 Mad 675 (676, 677) : 91 Ind Gas 833. Achuthan v. Abdu. 

(*24) 11 AIR 1924 Mad 656 (857) : 82 Ind Cas 933, Satyanaraynnamoorthy v. 
Ramireddi. 

(’87) 1887 Pun Re No. 20, Ralviokand v. Ramji Lai. 

(’31) 18 AIR 1931 Oudh 295 (296) : 132 lud Cas 542 (DB), Rani Bilas v. Lachmi 
Narain. 

(’30) 17 AIR 1930 Oudh 67 (68, 69) : 5 Luck 446 : 124 lud Ca^ 425 (DR), BaR 
bhaddar Singh v. Sheo Pearey Lai. 
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quent on the judgment of the Privy Council rn Maniram Seth v. Seth 
Lupchand. In that case, B and M had money dealings between each 
other. M died leaving a will under which r was one of the executors. 
R applied for probate of the will. To this, objection was taken on the 
ground that he was indebted to the estate and hence, was not entitled 
to apply for probate. B replied by a statement which ran as follows : 

The applicant R is a big mahajan of Burhanpur paying Rupees 106 as 
income-tax. For the last five years he had open and current accounts 
with the deceased. The alleged indebtedness does not affect his ri'dit 
to apply for probate.” The Privy Council held that this was a clLr 
admission that there were unsettled accounts between the parties at 
the time of the death of M and that if nothing further was alleged, 
the natural presumption was that they continued unsettled at 'the 
time the statement was made. Hence, it was held by the Privy Couii- 
cil that there was an implied admission of liability by R, conditional 
uixm the balance being found, on investigation, to be against him. 

The above judgment of the Privy Council has been taken by the 
undermentioned decision* to lay down that an admission of a past 
liability unaccompanied by any statement that it has been discharged, 
necessarily implies that the liability is subsisting at the time the 
admission is made. But, this view has not been generally accepted. 
The general view is that the Privy Council decision merely means 
that even a statement that a liability existed may, in the particular 
context in which it appears and in the circumstances, in the light of 
which it has to be interpreted, imply an admission of a subsisting 
liability.® See also Notes 21 and 22 below. 

[^See ( 30) 17 AIR li)30 !Ma<i 05 {t>6) : 124 Ind Gas 301 (DB), Ahmed Mnji v. 
Mayan, (lu the circuinsUnces of this case, it was held that the statement im- 
plied the admission of a subsisting liability.)] 

4. (’00) 33 Gal 1047 (1050, to 1000) : 16 Mad L Jour 300 : 3 All L Jour 525 : 33 
Jnd App 105 : 2 Nag L It 130 : 1 Mad L Tim 199 : 4 Cal L Jour 9l : 8 Bom L R 
501 : 10 Cal W N 874 (PC). 

5. (’09) 2 Ind Gas 522 (523) (Mad), RantjanayaUalit Aiyar v. Subbayan, 

[See also (’45) 32 Alii 1945 All 224 (225) : ILR (1945) All 120 (DB), Tulsi Ham 
V. Nek Ram, (In the absence of anything to the contrary when a debtor makes 
an acknowledgment of his liability to pay a debt it would ordinarily mean that 
he was admitting a subsisting liability to pay.)] 

6. (*25) 12 AIR 1925 All 353 (356) : 85 Ind Gas 584, Mt. Sham Devi v. Bhagivat 
Dayal, 

(’22) 9 AIK 1922 Mad 104 (105) : 45 Mad 443 ; 70 Ind Gas 570 (DB), Kandasami 
Reddi v. Suppammal. 

(’23) 10 AIR 1923 JIad 034 (035) : 73 Ind Gas 952 (DB), Muthukumara Mitdaliar 
V. Choluilinga Mudaliar. 

(’27) 14 AIR 1927 Mad 219 (222 to 224) : 50 Mad 548 : 100 Ind Gas 10 (DB), 
Swaminatha Odayar.w Subbarama Ayyar. (When the admission of past liabi- 
lity is made in a deposition given in Court, the Court must be particularly 
careful to consider whether the witness had an opportunity of denying the 
continuance of the liability.) 

(’24) 11 AIR 1924 Mad 286 (288, 291) : 77 Ind Gas 740 (DB), Official Assignee 
of Madras v. Snbramania Aiyar. 

ISee dlio (’21) 8 AIR 1921 Mad 464 (466, 467) : 70 Ind Gas 593 (DB), Subra- 
mania Iyer v. V e&rdbadra PilZui.] 
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21. Admission of execution of document, whether im- 

plies admission of liability under it. — The admission of the 
execution of a document does not necessarily imply an admission of 
a subsisting liability under it.^ But such admission may^ in the 
l^articular context in which it appears and the circumstances in the 
light of which it has to be construed, imply an admission of a present 
liability.^ See also Note 20. I 

22. Admission of execution of document before Sub- 
Registrar. — In the undermentioned cases' it was held that the 
admission of the execution of a document, before the Sub-Registrar 
l)efore whom it was presented for registration, was an acknowledgment 
of liability under the document, (see Note 21 above.) 

23. Submission to arbitration, if can be acknowledgment. See 

Note 19. 

24. Admission of existence of open and unsettled accounts, whether 

acknowledgment. — See Note 19. 


25. Acknowledgment, if may be made by a person 
who is not liable at the time of the acknowledgment. 

There is a conflict of decisions on tlie question whether an acknow- 
ledgment under tliis section may bo made by a person wlio is not 
under any liability with regard to the matter acknowledged at the 
time of the alleged acknowledgment. One view is that an acknowledg- 
ment of liability necessarily implies an acknowledgment by a person 
who. at the time, is under a liability in regard to the matter in 
(iuestion. Hence, according to tliis view, a so-called acknowledgment 
by a pei-son, who is not under any liability in regard to the matter in 
question at the time of the acknowledgment, is not an acknowledgment 
at all under this section.' The other view is that it is not necessary 

Section 19 — Note 21 

Cas 353 : 45 All G79, LalluMalv, 

Reot% Uam. 

(’34)21 AIR 1934 Rom 18G (188. 139) : 151 Ind Gas 37G (DB), Chhaganlal v. 
Ronderbii. (Admission of execution of note —Liability denied for want of con- 
sideration — There is no acknowledgment.) 

(’35) 22 AIR 1935 Cal 721 (722) : G3 Cal 512: 159 Ind Cas G18. Sanoremal Gopalba 
V. A. C. Saner jee Co. 

(18G5) 2 Bom H G R 330 (332), Nathadashanhar v. Raghunath Ishwarji. 

2. (*27) 14 AIR 1927 Mad 219 {222 to 224) : 100 Ind Cas 10 : 50 Mad 548 (DB), 
^waminatha Odayar v. Subbar ama Aiyar. 

(’85) 22 AIR 1935 Oal 721 (722, 723) : C3 Cal 512 ; 159 Ind Cas 618, Sagoremal 
(ropalha V. A. C. Banerjee d Co. 

Section 19 — Note 22 

1 . (’33) 20 AIR 1933 Mad 713 (714, 715) : 145 Ind Cas G54 : 57 Slad 43 (DB), 

Rosayya v. Pitchayya. 

(’23) 10 AIR 1923 Lab 369 (370) : 7G Ind Cas 751 (DB), Lahlia Mai v. Iman Din. 
ISee alM (*38) 25 AIR 1938 Mad 429 (432) ; 182 Ind Cas 855, Balasubramania 

C lettiar v. Manioham, (Recital in sale deed as to liability under a mortgage 

Admission of execution of deed before Registrar amounts to an acknowledgment 
as to mortgage saving limitation.)] 

Section 19 — Note 25 

1 (’51) 88 AIR 1951 Nag 240 (Para 5) : 1951 N L J 26, Jiivanlal v. Ramrao. 
(An admission by a decree-holder purchaser made in the course of execution of 
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to constitute an acknowledgment that the person acknowledging must 
be under liability in regard to the matter in question at the time of 

his decree that the property sought to be sold by him is subject to a mortgage is 
not an acknowledgment of liability in respect of the mortgage inasmuch as the 
admission is made at a time when he had no interest in the mortgaged pro- 
perty.) 

(’48) 35 AIR 1948 Bom 125 (128) : I R (1947) Bom 827 (DB), Fakirchand v. 
Narmadabai. (An acknowledgment under S. 19, Limitation Act, must be an 
admission of some present liability of the person acknowledging corresponding to 
a present right in some one else. The person making an acknowledgment must^ 
if he is not x^ersonally liable, be interested in some property which was liable for 
the debt in respect of which the acknowledgment is made : (’43) 30 AIR 1943 
Bojn 401 : 1 [j R (1943) Bom 701, Fakirchand v. F ar rnadabai, Reversed.) 

(’41) 28 AIR 1941 Pat 147 (150) : 19 Pat 938 : 189 Ind Gas 855 (DB). Mukhnarain ■ 
V. Fam hochan. (One co-mortgagor redeeming entire mortgage and being 
subrogated to the original mortgage — Subsequent statement by the original 
mortgagee as to the existence of the mortgage is not an acknowledgment so as to 
save limitation for a suit for redemption of his share by another co- mortgagor 
against the redeeming co-mortgagor.) 

(’37) 24 AIR 1937 Lah 507 (511, 512) : I L R (1937) Lab 171 : 170 Ind Cas 245 
(DB), R. H. Skinner v. Bank of Upper India Ltd, (Acknowledgment by person 
not himself liable will not have the ‘legal quality’ of acknowledgment —A mort- 
gagor who though he has parted with the equity of redemption is still personally 
liable and can acknowledge so as to bind the transferee.) 

(’10) G AIR 1919 All 242 (242) : 51 Ind Cas 829 (DB), Arbindakcb Rai v. Jageshar 
Rai. (Acknowledgment by mortgagor when he is no longer liable is not binding 
on transferee of equity of redemption.) 

’32) 19 AIR 1932 Oudh 1 (5) : 138 Ind Cas 800 : 7 Luck 270, Amir Mir^a Beg v. 
Lachhmi Narahi, ^Do.) 

(*20) 7 AIR 1920 ]Mad 102G (1033) : G2 Ind Cas 833 (DB), Lakshmanan Chetty v. 
^futhaya Chetty. (In order to bind puisne mortgagee, the mortgagor must have 
retained some substantial right in the property at the date of the acknowledg- 
ment in favour of first mortgigee.) 

(’32) 19 AIR 1932 Bom 531 (532) : 139 Ind Cas 218, Amarchand v. Narayan. 
(Acknowledgment by mortgagee before he gets the mortgage right cannot bind 
transferee of such right from him.) 

(’71) 3 N W P H C R 129 (132) (DB), Kalai Khan v. Madho Pefshad. (In order 
to entitle creditor to fresh period of limitation there should be a distinct acknow- 
ledgment of the debt as due by the person who makes the acknowledgment — 
Statement which is consistent with the suggestion that other persons and 
not the person making the statement are liable is not acknowledgment of 
liability.) 

[See also (’40) 27 AIR 1940 Mad 470 (473) ; I L R (1940) Mad 872 : 188 Ind Cas 
G03 (FB), Pav'iyi v. Palanivela Goundan. (Mortgage by A to B in 1913 - Sale 
of equity of redemption tD C in 1919 — Acknowledgment in 1920 by A is not 
binding on C— (’35) 22 AIR 1935 Mad 899 (DB), Narayana v, V enkat aramanna 
and (*32) 19 AIR 1932 Mad 516 (DB), Muthu v. Muthusioami overruled— (’25) 

12 AIR 1925 Mad 1103 (DB), Yagnarayana v. Venkata and (’05) 1 Cal L Jour 
337 (DB), Sttrjiram v. Barhamdeo, approved — Bolding v. Lane, (1863) 1 De 
G J & S 122 and Netvbndd v. Smith, (183 >) 33 Oh D 127 applied — It is 
not quite clear whether the ground of decision is that in such a eise, there is no 
acknowledgment at all or it is that an acknowledgment binds only persons 
deriving title after it is made; but from the trend of the decision, the latter 
seems to be the ground —The decision specially points out that even where only 
some of the mortgaged items are transferred and the mortgagor retains his 
interest in the others, an acknowledgment by tjhe mortgagor after the transfer 
will not bind the transferee.)] 
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the aclcnoxvledgment,^ The balance of authority is in favour of tlie 
former view. It is submitted that it is the correct one. 

The above question has arisen in i-ogard to the following three 
matters under this section: 

(1) Whether a statement by a person made at a time when he was 

not in any way liable in regard to the matter alleged to bo 
acknowledged can be used against him as an acknowledgment 
when subsequently he becomes liable in some way in regard to 
that matter. 

(2) Whether an acknowledgment of mortgage by a moidgagor, after 

he has parted with Ins entire interest in tlie equity of redem- 
tion and when he is also not under any personal liability in 
regard to the mortgage money, can be us:d against a transferee 
of the equity of redemption as an acknowledgment by a person 
through whom the transferee deri^■cs his liability. 

Whether an admission of the existence of a mortgage made by a 
person on whom the mortgage right devolves subsequently can 
be used as an acknowledgment against a transferee tiie right 
from such i)erson, as an acknowledgment by a person througii 
whom the tiansfeiee derives Ins title. 


The above riuestions have been fully 


discussed in Notes to 0.5. 


26. Acknowledgment must be in respect of the particular 
property or right claimed in the suit or application. _ An 

iicknowlodgment of liability under tliis section must be in respect of 
the particular property or right claimed in the snit.^ In other words, 

2. (*06) 29 AM 90 (91, 92) : 3 All L Jour 080 : 1900 All \V N 280 (J)]p, ./ u.jal 
Kishore v. b'akruddin, (Acknowledgment need not be by person who has lui 
interest in the property concerned at the time of the acknowledgment.) 

(’28) 15 AIR 1928 All 387 (388) : 110 Ind Gas 501 (DB), Gaya Prasad v. Babii 
Ram. (Acknowledgment by person not liable at the time of the acknowledgment, 
but becoming liable subse(puently — Acknowledgment .sufliciont.) 

( 25) 12 AIR 1925 Mad 134 (135):80 I. G. 910, Krishnayya y.Vcnkafapayya. (Do.) 

Section 19 — Note 26 

1. ( 39) 26 AIR 1939 Mad 300 (301) : 184 Ind Gas 108, Subbarainayya v. Irayavi 

Reddi. (Where the suit is in respect of a certain sum as due on the basis of 

certain accounts, a letter which acknowledges the right of the plaintiff to have 

a settlement of accounts and to recover what is due on that settlement is in 

resjject of the same right as is claimed in the suit oven though a certain sum is 
claimed to be due.) 

(’39) 26 AIR 1939 Mad 678 (681) : 189 Ind Gas 200, KfUhna Aiyar v Suhba 

Reddiar, (Mortgage debt merged into decree — Acknowledgment of e.\istence of 
decree is not acknowledgment of subsistence of mortgage debt.) 

(’33) 20 AIR 1933 All 348 (349, 350) : 144 Ind Gas 1029, F. D. li. Footwear v. 
N. W. Hy. (r^etter from Railway Company informing the consignee that in the 
alienee of instruction.s from him the consignment had been sold at lost-property 
office and a certain sum, namely, the balance of the sale proceeds of the pro- 
perty ^was payable to him on certain conditions cannot be taken as an acknow- 
ledgment of any liability for the price of the goods or compensation for any 

wrongful detention or compensation for non-delivery.) 

(’22) 9 AIR 1922 Bom 356. (356, 367, 358) : 46 Bom 1000 : 70 Ind Gas 906 (DB), 
Bhagwan v. Madliav. (Acknowledgment of the sub-mortgage did not constitute 
acknowledgment of a liability to be redeemed by the original mortgagor.) 
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unless it is shown that the right acknowledged is identical with the 
right claimed in the suit, the section will not apply. Thus, where the 
defendant acknowledges his liability in respect of a debt, but there arc 
several debts owing by the defendant to the plaintiff and it is not 
ix>ssible to identify the debt acknowledged with the one claimed in the 
suit, the acknowledgment will be ineffective under this section.^ But, 

(’21) S AIK 1921 Bom 291 (292, 293. 291) : 45 Bom 934 : 61 Ind Cas 406 (DB), 
Pranjiicmidas Parshottamdas Y. Bai Mani, 

(’07) 9 Bom L R 715 (718) (DB). Gopolrao v. Harilah 
(70) 7 Bom H C R A G 125 (129), Narayanappa v. Bliaskar Parmaya. (Admis- 
sion of liability in regard to two instalments is not admission that the entire 
amount has fallen due.) 

(’77) 1877 Bom P J 133 (DB), Small Cause Court Reference No, 28 of 1877, 

(’l l) 1 AIR 1914 Cal 487 (488) : 23 Ind Gas 587 (DB), Bhairo Prasad v. Oajadhar 
Prasad. (Letter rherely saying that the writer after looking into the account 
will sign it, is acknowledgment of liability on an open account and not on an 
account stated.) 

(’37) 24 AIR 1937 Mad 826 (828) : 176 Ind Cas 939, Madapayya v. Mahahala 
Rao. (Acknowledgment of decree debt is not acknowledgment of the debt on 
wliieh the decree is based.) 

(’13)'21 Ind Cas 30 (31) (DB) (Mad), ShaiJc Meera Sahih £ Co, v. Shai/c Nainar 
lAihhay, (Statement that defendant and plaintiff had entered into a compro- 
mise in regard to an original liability and that under such compromise, he was 
bound to pay only a fourth of the original liability is not an acknowledgment 
in respect of the original liability but only one with reference to the liability 
under the compromise.) 

(’83) 6 Mad 182 (184) (DB), Venkataramana v. Stnyiivasa. (Claim to rent as a 
chalgaini tenant— Acknowledgment of liability to pay rent as a mulgaini tenant 
is not sufficient.) 

(’20) 7 AIR 1920 Oudh 236 (238) : 23 Oudh Cas 176 ; 60 Ind Cas 189, Jageshar 
Singh v. Bit Ram. (Acknowledgment contained in document making no definite 
reference to debt in suit — No other debt is existing — Presumption is that debt 
tvcknowledged is debt under consideration.) 

(’28) 15 AIR 1926 Sind 45 (45) : 104 Ind Cas 572 : 22 Sind L R 117 (DB). 
JIukuynat Singh v. Nenumal Rejhumal. (Suit for the settlement of partnership 
accounts — Subject-matter of the suit being the taking of accounts of a dissolved 
partnership, all that the plaintiff most i>rove is that the defendant has admitted 
the existence of the partnership accounts between the parties and his obliga- 
tion to settle such accounts — It is not necessary that he should go further and 
stiite that he was bound to pay any particular sum or such sum as may be 
found due by him.) 

(’19) 6 AIR 1919 Sind S3 (34. 35) : 13 Sind L B 183 : 55 Ind Cas 822 (DB), Fillip 
d- Co. V. Mahomed Ali Essaji, (Acknowledgment about principal is not good 

for interest.) 

2. (’41) 28 AIR 1941 Mad 892 (893) : 198 Ind Cas 611 (DB). Official Assignee, 
^fadras v. S, Natesa, (Acknowledgment contained in mortgage in respect of 
debt due to plaintiff — No evidence to identify suit mortgages to debts referred 
to in acknowledgment — Acknowledgment not suflScient.) 

(’39) 43 Cal W N 943 (945) (DB), Himangshu Kumari v. Badha Madan Mohan, 
(A letter written by the guardian of a succeeding shebait promising to pay any 
debt incurred for legal necessity by the previous shebait, does not constitute an 

acknowledgment of any particular debt.) ^ 

(’95) 17 All 198 (209) : 22 Ind App 81 : 6 Bar 551 (PC), Beti Maharani v. The 

Collector of Etawah, 

(’10) 8 Ind Cas 81 (84) (DB) (Cal), Hingu Miya v. Beramba Chandra, 

(’18) 5 AIR 1918 Lab 248(249} : 1918 Pun Re No. 34 : 45 Ind Cas 99, Kapur 

Chand v. Narinjan Lai, 
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the acknowledgment need not be in respect of the particular relief Section 19 
claimed in the suit.® Note 26 

The section uses the words “where, , an acknowledgment 

of liability in respect of such property or right has been made in 
writing^' Hence, it is necessary under tiiis section that the document 
which contains an admission of liability must also indicate that such 
admission is in respect of the right sued on. Tn other words, it is not 
enough under this section that thei*e is a written admission of liability 
and that such admission is proved to be intended to refer to the riglit 
claimed in the suit. The fact that tiie admission is intended to refer 
to the right cUimed in the suit must be indicated in the document 
containing the admission. But this does not mean that the indication 
must be complete in itself so as to enable the Court to hold ontiredy on 
the basis of the writing that the right acknowledged and the right sued 
on are one and the same. The reason is that, as will be seen in Note iV2, 
external evidence is admissible under the laia of evidence to identify 
the things and persons referred to in a document and lienee, the right; 
indicated in a document may be identified with the right sued on, 
with the help of external evidence. Hence, it is suMicient for the 
purpose of the section, if the right is indicated in such a way tliat 
with the help of external evidence it can be identilied witii the right 
claimed in the suit.® (See Note 32.) 

Thus, an acknowledgment of a debt need not specify any precise 
sum as due.® Similarly, where the right acknowledged is indicated to 

[See also (*13) 20 Iiul C;is 27 (27) ; 35 All 137, Meghra} \\ MatJaira Das. 

(’97-01) 2 Upp Bur llul 44S (450), VV. A. Rmssac v. Peer Mahomed tt’ So?i.] 

[See however (’39) 20 AIR 1939 All 179 (180) ; ISO Ind Gas 542 (DB), Pam- 
chander v. Firm Seth Kirshanlal Babtilal, (Suit for balance found due on 
taking accounts — Acknowledgment need not be’in respect of each item — Acknow- 
ledgment of total liability is enough.)] 

3 . (’20) 7 AIK 1920 Oudh 236 (238, 239) : 23 Oudh Gas 170 : GO Ind Gas 189, 

JagesJiar Singh v. Bir Pam. 

4 . (’07) 9 Bom L R 715 (718) (DB). Gopalrao v. Ilarilal. 

(’10) 8 Ind Gas 81 (84) (DB) (Gal), Tliyigu Mi^ja v. Heraniba Ciiandra. 

(’21) 8 AIR 1921 Bom 291 (292, 293, 294) : 45 Bom 934 : 61 Ind Gas 406 (DB). 

Pran jiivandas Farshottamdas v. Bai Mnni. 

(’22) 9 AIR 1922 Bom 356 (356, 357, 358) : 46 Bom 1000 : 70 Ind Gas 906 (DB). 

Bhagican Oanpat v. Madtiav Shankar. 

(’77) 1877 Bom P J 133 (DB), Small Cause Court Reference No. 28 of 1877, 

(■19) 6 AIR 1919 Sind 33 (34, 35) : 13 Sind L R 183: 55 Ind Gas 822 (DB), Fillii) 
it Co. V. Mahomed AH Esaji. 

[See also (’87) 14 Cal 801 (808) : 14 Ind App 168 : 5 Sar 50 : 11 Ind Jur 397 
(PC), Vyapoory Moodaliar v. Yeo Kay. 

(’95) 17 All 193 (209) : 22 Ind App 31 : 6 Sar 551 (PC), Beti Maharar^ v. 

Collector of Etaxvah.'] 

5. (’69) 12 Suth W R O C 2 (2, 3) ; 5 Beng L R 633?^ (DB), Umesh Chandra 
Mookerjee v. E. Sagetnan. 

(’70) 5 Beng L R 619 (638) (DB), Shearman v. Fleming. 

6. (’50) 3 Sau L R 124 (126) (DB), Haridas v. Bapudas Hamdas. (It is suliicient 
if there is an acknowledgment that the executant is a debtor to other party in 
certain transaction though it is stated that accounts of the transaction are still 
to be taken. The exact amount due may be ascertained on evidence.) 

3.Liui.40. 
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be a right to a debt, the fact that at the date of the acknowledgment 
there was no other debt due from the defendant to the plaintiff may 
be proved for establishing the identity between the right acknowledged 
and that sued on/ On the same principle a mere admission that there 
is a mortgage on one*s property may be sufiScient although there is 
nothing in the statement itself to identify the mortgage with the 
mortgage in suit/ So also, an acknowledgment of liability with 
reference to a mortgage is not bad merely because the date of the 
mortgage is given wrongly, the reason being, that notwithstanding 

(’45) 32 AIR 1945 Bom 200 (201) : I L R (l945)^Dm 167 (FB), Janardan Eknath 
V. Ganesh Sada^hiv, (Per Locur J. in order of reference.) 

(’30) 17 AIR 1930 All 461 (462) : 127 Ind Gas 424, Bans Gopal v. Mewa Bam* 
(But •where a definite sum has been acknowledged, the acknowledgment can be 
used to save limitation only with reference to sum acknowledged.) 

(’ll) 10 Ind Cas 888 (889) : 35 Bom 302 (DB), Ebrakim Haji Yahuh v. Chunilal 
J^al Chand. 

(’72) 9 Beng L R App 43 (43), Harrison v. Hope, (A letter from defendant, asking 
for time is sufficient acknowledgment.)* 

(’70) 5 Beng L R 619 (638) (DB), Shearman v. Fleming, 

(’36) 23 A I R 1936 Lah 276 (278) : 162 Ind Cas 306, Shanti Lai v. Lyallpur 
Bank Ltd. 

(’lO) 6 Ind Cas 948 (951, 952) : 1910 Pun Re No. 55 (DB), Firm of Sheru Mai 
Chaxna Mai v. Von Goldstein. (An admission that there was open and current 
account between the parties is valid acknowledgment.) 

(’09) 4 Ind Cas 902 (906) : 1910 Pun Re No. 43 (DB), Ahdnl AH v. Von Goldstein. 
(Letter admitting that the plaintiff has a good and subsisting claim is enough 
for this section.) 

(’67) 3 Mad H C R 308 (310) (DB), John Young v. Mangalapilly Ramaiya, 

(’09) 1 Ind Cas 240 (242) : 5 Nag L R 8, Vithal v. Gopal Bao. 

ISee (’26) 13 A I R 1926 Sind 264 (268) : 96 Ind Cas 79 : 21 Sind L R 336, 
Gordhandas v. Firm of Ookal Khataoo.'\ 

[But see (’28) 15 AIR 1928 Cal 850 (852) : 115 Ind Cas 263, Manikya Betoa v. 
Pushpa Charan. (Acknowledgment not stating amount of liability acknowledged 
is not proper acknowledgment ) 

(’66) 5 Suth W R S C G Ref 3 (4) (DB), Nobin Chunder Moozoomdar v, T, J* * 
Kenny. (Letter merely admitting that something was due, was held not suffi- 
cient acknowledgment.)] 

7, (’95) 17 All 198 (209) : 22 Ind App 31 : G Sar 551 (P C), Beti Maharani v. 
Collector of Etaitah, 

(’20) 7 A I R 1920 Oudh 236 (238) : 23 Oudh Cas 176 : 60 Ind Cas 189, Jogeshar 
Singh v. Bir Ram, 

(’96) 1896 I3om P J 621 (DB), Balaram v. Gorinda. 

(’37) 24 A I R 1937 Lab 827 (828) : 169 Ind Cas 973, Gumani Shah v. Hukam 
Chand. 

(’09) 3 Ind Cas 407 (408) (DB) (IMad), Arunachalam Ch^tiiar v. Subramania Iyer. 
(Signature in account book containing computation of interest — Entry not ex- 
pressly referring to suit pronote — Held sufficient.) 

8. (;02) 25 IMad 220 (231*, 232) (FB), Narayana Ayyar v. VenJcataramaTUi. 

(’24)11 AIR 1921 arad 286 (287) : 77 Ind Cas 740 (DB), The Official Assigyiee of 

Madras v. Sab- amania Iyer. 

(’93) 16 Mad 366 (368) ; 3 Mad L Jour 191 (DB), Vppi Haji v. Mammavan. (Suit 
for redemption of kanom -Acknowledgment by mortgagee —Name of mortgagor 
or date of mortgage not necessary.) ^ 

(*69) 5 Mad H C R 320 (323) (DB), Faimanabhan v. Kunhi Kolendan. 

[But see (’86) 1886 Bom P J 317 (DB), Bhdishet v. Balaji. (Document where 
the fact of mortgage is stated without mentioning the name of the mortgagor 
cannot be regarded as valid acknowledgment.)] 
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such mistake it may be possible to identify the mortgage acknowledged 

with the one to which the suit relates.” Similarly, it has been held 

that where a letter containing an acknowledgment of a debt has been 

addressed to one Mrs. w as being the creditor, parol evidence is 

admissible to show that i\Irs. S was known as Mrs. W and that this 
letter was given to her.*” 

Although an acknowledgment under this section must indicate 
the property or right in respect of which the admission of liability is 
made, yet, according to explanation I to the section, such acknowledg- 
ment need not specify the exact nature of the property or right.'* 
According to some decisions, the reason why external evidence is 
admissible for the purpose of identifying the property or right referred 
to in an acknowledgment of liability is contained in the above 
provision. *^^^ It is submitted that this view is not correct as the 
expression “the nature” of a property or right is not synonymous with 
the particulars necessary for identifying such property or right. As 

9. (’01) 20 .Vll PAS (-310) : 1 All L -Tour 1 : 1901 All W N 38 (1)15), niii Siurih v 

(sirand ^ingh. ■> j • 

( 13) IS Jnd Oas 05 (9G) (All), Har }\arnin v. Sheo Prasad. 

10. (’09) 12 Sutli W R O C 2 (2) : 5 Beng L R 633« (DB), Cmesh Chunder 
Muherjee v. Sageman. 

IS ee also (’31) 18 AIK 1931 Oudh 51 (55) : 130 Ind Cas 347 (DR), Aijaz Husain 

V. Ram Saruy. (Parol evidence is admissible to prove that the name of the 

creditor was through inistike put down as K instead of R in the acknowledg- 
ment.)] ® 

* : I L R (1940) Bom 225 : 188 Iml Cas 805 

v./aa/mr State. (Per Sen, J., in the lower Court’s judgment ) 
•20 13 AIR 1920 All 75 (70) : 89 I. 0. 017 (DB), Melutrbaa S^n^h v. /Wn /ml 

( 32) 19 A I R 1932 Bom 531 (534) : 139, Ind Cas 218, Amarchand Hajaram v 
NarayanVxshntc. 

(07) 6 Cal L Jour 544 (540) (DB), Ram Khelawan Mahto v. Nanhoo Sinah 
{ 85) 1885 l^un Ke No. 28, Bhagatram v, Chint Ram. 

(’03) 26 Mad 34 (37) : 12 Mad L Jour 101 (DB), litappan Kuthiravaitat Hayar 
V. Ranu Sastry. ^ 

(’20) 7 AIR 1920 Oudh 230 (238, 239) : 23 Oudh Cas 170 ; 00 Ind Cas 189 
Jageshar Singh v. Bir Bam. ’ 

P^amchander v. 

1 irm Seth Krahan Lai Baku Lai. (Where certain monies are due in respect of 
transactions between the parties and the defendant acknowledges that money 
IS due from him to the plaintiff, it is unnecessary to specify any particular 

ia^lRy ftl be treated as being in respect of the total 

iiability of the defendant to the plaintiff.).] 

^BalParPLaL ^ Daj^al v. 

I’aS I7 tu /f P^^- 

’34 21 ATR loaa T 1 coi . 00 ’ i v. Oirwar. 

Ytom CheM Raxn v. Radhu Ram Ilukmi Ram. 

Afliratv S ‘b)B). Official Assujnee of 

maaras v. Stihrarrayixa Jiyyar. ^ 

(Under S. 19, Expl. 1. it is open to the plaintiff by reference to the accounts or 
otherwise to establish a connexion between two hhalas and show that tL 
second was an acknowledgment of the debt due under the first.)] 
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Section 19 
Notes 26-27 


will be seen in Note 32, the true reason for holding that external 
evidence is admissible for the above purpose is that such evidence is 
rendered admissible by the law of evidence. The reason does not 
depend on the above provision of this section. 

Acknowledgment of anything includes acknowledg- 
ment of its legal consequences. — An acknowledgment of liability 
under tliis section can only be relied on if it is in respect of the 
particular property or right claimed in the suit. But, it is enough if 
the right claimed in the suit is a legal consequence of the matter which 
has been admitted.^ The acknowledgment need not directly refer to 

Section 19 — Note 27 

1. (’98) 25 Cal 844 (851) : 25 Ind 95 ; 2 Cal W N 402 : 7 Sar 294 (PC), 
Sulxhamoni Choicdhrani v. Ishan Chunder Roy. (Acknowledgment need not 
specify every legal consequence of the thing acknowledged ) 

(’28)15 AIK 1928 Sind 45 (45, 46) ; 22 Sind L B 117 : 104 Ind Oas 572 (DB). 
Huhumat Singh v. Nen umal Rejhu MaL (Suit for accounts of dissolved partner- 
ship — Proof of admission by defendant of existence of partnership accounts 
between the parties and his obligation to settle such account is sufficient acknow- 
ledgment— 'Admission of liability to pay a definite amount is not necessary.) 
(’88)°10 All 93 (90) : 1888 All W N 13 (DB), The TJncovenanted Service Bank 
Ltd. V. Grant. (In a suit upon a bond brought against the defendant as a princi- 
iml debtor, an acknowledgment of liability as a surety only is sufficient.) 

(’02) 26 Bom 562 (569, 570) : 4 Bom L R 447 (DB), Hajee Ajavi Goodam Hoosein 
V. Bombay and Persia Steam Navigaiicm Co. (Suit against carrier for compensa- 
tion for non-delivery of goods consigned — Admission that goods were not 
delivered is acknowledgment of liability for non-delivery.) 

(’OS) 10 Bom L R 335 (387) (DB), Sheikh Mahomed v. Jamaluddin Mahamed. 
(Admission of mortgage by mortgagee implies admission of liability to be 

redeemed.) 

(’15) 2 AIR 1915 Mad 962 (963, 965); 28 Ind Cas 69 (DB), Kallianiamma r, 
Narayanan Na^nhiar. (Do.) 

(’14) i'aIR 1914 Cal 795 (797): 22 Ind Cas 650 {DB), Guru Charan Saha r. 
Surendra Krislma Roi. (Where person admits that land, of which he is in 
possession at the time, is the property of another, he admits that he is liable to 
be made to restore it to that other.) 

(’09) 3 Ind Cas 34 (38) (DB) (Cal), Kamal Krishna v. Rai Kedar Nath Bahadur. 
(Acknowledgment of liability for rent sufficient to save limitation in regard to 

special remedy under Tenancy Act.) 

(’28) 15 AIR 1928 Mad 713 (719) : 109 Ind Cas 872 (FB), Bajaha of Kalahastx t. 
Venkatappa Nayanim. (Where liability to pay a debt is admitted, it is im 
material that the right to enforce the liability in any particular manner is not 

admitted.) , , 

(’19) 6 AIR 1919 iSlad 709 (710) : 42 Mad 52 : 48 Ind Cas 298 (DB), Sabbalafcshmi 

Ammal v. Raynalinga Chetty. (Acknowledgment by a judgment-debtor of the 

amount due by him under a mortgage decree saves limitation for application for 

a final decree for sale.) , . :rr c» 1.1. 

(’09) 3 Tnd Cas 19 (20) (DB) (iSlad), Kadri Pakirappa v. Mankt Iltisan Sahib. 

(Suit for value of goods sold— Defendant’s acknowledgment of delivery of goods 

sufficient to save limitation.) . . 

(’10) 7 Ind Cas 797 (797) (Mad), Narayana Iyengar v. Balasuhramania Iyer.{\^.) 
[See also (’20) 7 AIR 1920 Oudh 23G (238, 239) : 23 Oadh Cas 176 : 60 Ind Cas 
189, Jageshar Sir^h v. Bir Bam. (Acknowledgment need not be m respect of 

the relief sought in the suit.)] j ^ 

[But see (’14) 1 AIR 1914 Cal 253 (254): 21 Ind Cas 926, Jogendra Nat 

Sarkar v. Prohhat Nath Chatterjee. (Application by d^ree-holder ^ 

be had received a certain sum under the decree and had agreed to g 
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the liability sought to be enforced in the suit. Thus, where A is liable 
to contribute to B for a joint debt which tlie latter has discharged, 
but merely admits that the debt is a joint debt, his admission is 
sufficient acknowledgment of liability with reference to a suit for 
contribution by B against him. Tlie reason is that A’s liability to 
contribute is incidental to liis position as joint debtor with B, and is 
merely a consequence of such position.^ Similarly, whore A admits a 
mortgage he thereby admits all tlie legal incidents of the mortgage, 
including the mortgagee's right to the possession of the mortgaged 
pi'operty under the terms of the mortgage.'^ 

28 . Acknowledgment of liability with reference to portion 
of claim made by plaintiff — Effect — This section will only apply 
to a case if it is shown that the acknowledgment of liability relied on 
relates to the right claimed in the suit. Hence, where an acknowledg- 
ment of liability is made only with reference to a [lortion of the claim 
put forward by the plaintiff, such acknowledgment will save limitation 
only with regard to such portion and not with regai*d to the entire 
claim of the j'laintiff.^ J>ut it has been held that an acknowledgment 

judgineiit-dclitor further titne to pay the balance and praying for the dismissal 
of the execution does not amount to an acknowledgment of tlie jiulgment-deb- 
tor’s right to have the adjustment recorded as certified.)] 

2 . {’98) 25 Cal 844 (851) : 25 Lid App 95 : 2 Cal W X 402 : 7 Sar 294 fl’C), 
Sulxhamnni Choxedhrani v. Ishan Chundcr Hoy. 

[But sec (’19) 6 AIK 1919 Mad 332 (333) ; 52 Ind Cas 243, Marndai Muthiriaxi 
V, ChinxiaJcajiu Muthiriaxi. (Submittetl not correct.)] 

3 . ( 22) 08 Ind Cas 185 (180, 187) (LB) (l..ali), Axiaiit Hmn v. Tnnyat Ali Khan. 
(Admission of liability to pay interest due on a mortgage deed amounts to an 
acknowledgment of liability under the mortgage, including liability to give 
possession to the mortgagee.) 

(’22) 9 AIK 1922 Oudh 135 (130, 137) : 25 Oudh Cas 89 : 08 Ind Cas 190. Ram 
Autar V. Beni Singh. 

(’20) 7 AIR 1920 Oudh 230 (239) : 23 Oudh Cas 1,76 : 00 Ind Cas 189, Jageshar 
Singh V. Bir Ram. 

(’19) 0 AIR 1919 Oudh 217 (224) : 51 Ind Cas 985 (OB), Bnsant Singh v. Ramial 

[But see (’18) 5 AIK 1918 Oudh 293 (294, 295) ; 21 Oudh Ca.s 151 : 40 Ind Ca.s 

813, Beni Madhow IKr Bal Singh. (Kccital in sale deed tliat a sum is left 

with \eiidee to pay oil mortgage does not amount to acknowledgment of mort- 
gagee’s riglit to pjssession.) 

( 90) 1890 Bom P J 021 (1)15), Balaram v. Govinda. {Acknowledgment of mort- 
gage debt without reference to possession is not suilicient for mortgagee’s rioht 
to ixjssession-)] ® 

Section 19 — Note 28 

Oopal V. Meiva Ram, 

1 ^*1 \\ N 120 (127) (LB), Mathuradnsa v. Bhmcaxii. (Acknowledgment 

with reference to principal and interest under hood up to due date is not 

acknowledgment of liability for post diem interest.) 

Po- I Mad/tnrrnt; v. Gnlabbhai. 

Oebji Ghclabhai xC Bros, v 

Ji. L). Mehta <0 Co. 

^93 (DB), Kali Das Chaudliuri 
^ owmfari Dassee. (Suit for taking partnership accounts up to the 
year IJIO — Plaintiff relied on a letter by defendant admitting liability to 
accoun up o the year 1904— //eZd that the admission is suilicient only to save 
plaintiff’s claim up to the year 1904 and not further.) 


Section 19 
Notes 27-28 
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that interest is due implies that there is some principal due upon which 

the interest is assessed, and therefore such an acknowledgment can be 

taken not only as an acknowledgment as to interest but also as to 
principal.^ 

29. Acknowledgment of liability in respect of promis- 
sory note, whether available in respect of original cause of 
action. — here a promissory note is given in respect of a pre- 
existing debt, and an acknowledgment of liability is made in respect 
of siicli note, the question arises whether such acknowledgment can 
be relied on in a suit on the original cause of action. The answer to 
this question depends on the intention with which the promissory 
note is given. If the intention is to substitute a new contract in the 
place of the old one, the original debt is replaced by the new debt and 
no longer exists. Hence, in such cases, the acknowledgment of liability 
in respect of the promissory note can only refer to the new debt 
substituted by the note and cannot be availed of in a suit for the 
original debt, where such debt revives by reason of the unenforcibility 
of the promissory note.^ 

But, where the intention is to give a promissory note in condi- 
tional payment of the original debt, the note does not extinguish such 
debt, but is only given on the terms that if it is paid when it falls 
due, this must be equivalent to a payment of the original debt.^ In 

(’12) 14 Ind Gas 1 (2) (DB) (Cal), Nand Lai Marwari v. Bnvipnl Singh. 

(’12) 13 Ind Gas 702 (704, 705) (DB) (Cal), Chandra Kumar Dhar v. Rnmdin. 

(’26) 13 AIR 1926 Sind 264 (270) : 96 Ind Gas 79 : 21 Sind L R 336, Gordhandas 
V. Gokal Khafaoo. 

(’25) 12 AIR 1925 Sind 8 (8, 9) : 86 Ind Gas 228 (DB), Secretary of State v, 
Kotumnl Maghanmal, (Suit against Railway for loss of goods.) 

(’19) 6 AIR 1919 Sind 33 (34, 35) : 55 Ind Gas 822 : 13 Sind L R 183 (DB), Fillip 
d‘ Co, V. Mohammad Ali Essaji. (Ackuovsdedgment of the liability in respect of 
the sum due as principal does not involve an admission as to interest.) 

The following decisions appear to be incorrect from this point of view. 

(’33) 20 AIR 1933 All 352 (353) : 144 Ind Gas 903, Raghubar Dayal v. Ramvari 
Lai. (Statement that the plaintiff had agreed to take a certain amount out of 
which a portion had already been paid and only the balance was due is sufficient 
to save limitation as regards whole amount due to plaintiff.) 

(’07) 6 Gal L Jour 141 (142) (DB), Btojonath Saha v. Gayasundari Dassya. 
(Judgment-debtor in acknowledging his liability even for a part of his liability 
under the decree makes such an acknowledgment as required by this section.) 

(’30) 17 AIR 1930 Cal 304 (305) : 124 Ind Gas 830 (DB), Hatimulla v. Suhhamoy 
Chaudhury. (Acknowledgment by judgment-debtor of his liability for portion of 
money by means of an application for adjustment under O 21 R. 2, C. P. C., is 
sufficient acknowledgment in respect of the entire amount.) 

2. (’37) 1937 Mad W N 1312 (1313), Narayana Iyer v. Narayana Iyer. 

Section 19 — Note 29 

1. (’35) 22 A I R 1935 All 129 (132) : 152 Ind Gas 370 : 57 All 434 (DB), Ghulam 
Miirtasa v. Mt. Fasiunnissa Bibi. 

2* Halsbury’s “Laws of England,” (1909), Vol. 7, page 447, 

Leake on “Contracts,” Fifth Edition, page 633. 

(1803) 7 R R 449 |452, 453) ; 3 East 251, Drake v. Mitchell. 

(1895) 43 W R (Eng) 66 (67, 68) : (1895) L R 1 Q B 108 ; 63 L J Q B 728, Weg 
Prosser v. Evans. 

rsi) 7 Cal 256 (259, 260) : 8 Cal L R 528 (DB), Sheikh Akbar v. Sheikh Kharu 


Section 19 
Notes 28-29 
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other words, in such cases, the promissory note does not create a 
substantive obligation, but is only given as a mode of payment of the 
original debt.^ Hence, the original debt is the only debt in such cases, 
and although an acknowledgment of liability may profess to bo made 
with reference to the promissory note, the debt to which it refers 
can only be the original debt. It follows, therefore, that such an 
acknowledgment can be relied on whether the suit is on the promissory 
note or on the original cause of action, the debt to be recovered in 
either case being one and the same, viz., the original debt.^ 

Although, as already said, it is a question of the intention of the 
parties in each case whether a promissory note given in regard to a 
pre-existing debt is given in conditional payment of such debt or 
otherwise, it is to presumed, in the absence of a clear indication 
of a contrary intention, that the promissory note has been given by 
way of conditional payment only.® 

In the undermentioned case®® it has been held that where there 
is no other loan except that evidenced by a series of renewed promis- 
sory notes, the renewed promissory notes will operate as acknowledg- 
ments of liability in respect of the original loan so as to save limitation 
for a suit to recover the debt. 

The above principles will also apply to other negotiable instru- 
ments.® 


Where a promissory note is given in lieu of an earlier debt and 
on the same day the debtor gives a receipt to the creditor acknow- 
ledging tiie receipt of the sum mentioned in the promissory note of 
that date , it has been held^ that the receipt constitutes an acknow- 

( 02) 25 Mad 580 (58i, 583) (DB), Dargavarayu Sorrapu v. Rampraiayu. 
rV2) 17 Ind Gas 721 (7221 : 35 Mad 639 (DB), Subratnania Chetti v. Mutliia, 

( 05) 29 Mad 111 (112):15 Mad L Jour 48 4 (DB), Veera Raghavayya v. Ramayya, 

3. (’13) 41 lud App 142 (147) : 2G Ind Gas 228 : 1914 A C 618 : 83 L J P C 131 
(PC), Saminatlinn Chetty v. Ralciniappa Chetty, 

4. (’17) 4 A I R 1917 Mad 460 (462, 464) : 34 Ind Cas 417 (DB), Cholkalingam 
Chetty V. AnnamaUd Chetty, 

( 84) 7 Mad 392 (396) : 8 Ind Jur 186 (DB), Raman v. Vairavan. (Case about 
hundi.) 

5. Halsbury’s “Laws of England,” (1909), Vol. 7, pages 447, 448. 

5a. (’4f.) 3-2 A r U 1915 Cal 2GS (276) ; 49 Cal W K 37 (DB), Jtjoti Vrasad v 
^lahor Lai. 

6. Halsbiiry’s "Laws of England,” (1909), Vol. 7, pages 447, 443 

V^irarnn. (Case about 

iiuudi (bill of exchange).) 

7. (-42) 29 A 1 R 1942 Oudh 388 (389) ; 18 Lu -k 191 ; 200 Ind Cas 515, Sundar 

V. Nanhu. (Where a pro-note and a receipt executed in lieu of the amount 
due on previous transactions, are insufficiently stamped, but the necessary 
penalty is paid m respect of the receipt and thus it becomes admissible in 
e%idenoe^the creditor is entitled to a decree on the basis of the acknowledgment 

'V N 483, Pirdin V. Pam Charan. 

' fsL h“ . ‘ 298: 8 L8.1. 198 (DB), 
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ledgment in regard to the earlier debt and so can be relied on in a 
suit on the original cause of action where such suit is brought on 
account of the promissory note being unenforceable. The reason 
gi\en is that in such cases, the receipt is a document unmeaning 
with reference to existing facts because it states that a certain sum 
of money has been received on a certain day while on that day no 
money is, in fact, received. Hence, according to the above decisions, 
evidence is admissible under s. 95 of the Evidence Act to prove that 
the money referred to in the receipt is the money paid at the time 
of the earlier debt. 

In the undermentioned case,*^ in which also the facts were as stated 
above, it was held that the receipt constituted an acknowledgment of 
liability with reference to the new promissory note and although such 
note^was inadmissible in evidence for want of stamp, a suit could be 
based on the receipt as an acknowledgment of liability. It is submitted 
that the view is not correct, as an acknowledgment of liability does 
not in itself constitute a fresh cause of action under the Indian law^ 
(See Note 8.) 

In the undermentioned cases** a new promissory note was executed 
in lieu of an earlier one and on the back of the earlier note an 
endorsement was made to the efl’ect that in lieu of such note a new 
note was executed and the earlier note thereby became void. As the new 
note was not sufficiently stamped, a suit was brought on the original 
note and the above endorsement was relied on as an acknowledgment 
of liability for the purpose of saving limitation. It was held that 
though the endorsement stated that the promissory note became voidj 
it only meant that a new security had been given for the debt and not 
that the debt itself had come to an end, and that therefore, the 
endorsement constituted an acknowledgment of liability in regard to 
the old promissory note. 

Where two remedies flow either by operation of law or by agree- 
ment of parties out of one and the same transaction, and the remedies 
are distinct and separate in their scope and in their essential features, 
an acknowledgment in respect of one of them cannot operate by itself 
to save the other also. Thus where a vendee of immovable property 
executes a promissory note to the vendor for the balance of the sale- 
price, an acknowledgment of liability in respect of the promissory note 
evidenced by an endorsement on the note cannot operate as an acknow- 

(*30) 17 AIR 1930 All 3G8 (368, 369) ; 126 Ind Gas 353 (DB), Jagan Nath v. 
Girxvar. 

[But see (’35) 22 AIR 1935 All 129 (132): 152 Ind Gas 370 : 57 All 431, Ghulam 
Mu7'taza v. Mt, Fasiunnissa Btbi.] 

8. (’29) 16 A I R 1929 All 980 (981, 983) : 121 Ind Gas 108 : 52 All 169 (DB), 
Qovind Singh v. Bijay Bahadur Singh. 

9. (*39) 26 AIR 1939 ^lad 34 (36) : 183 I. C. 882, Kotidamma v. V enkatarayudu, 
(Debtor executing fresh promissory note making endorsement of cancellation on 
old note — Endorsement amounts to valid ajknowledgment of liability on date 
of endorsement.) 

(’31) 18 AIR 1931 All 560 (561,562): 134 Ind Gas 254 (DB), Salig Ram v. Radhay 
Shiavi, 


\ 


EFFECT OF ACKNOWLEDGMENT IN WRITING 


G33 


ledgment in respect of the vendor’s lien for the balance of the purchase 
price so as to save limitation for a suit to enforce that lien.*^ 

30. “In writing.” — An acknowledgment under this s(‘Ction 
must be in writing. Hence, an oral acknowledgment is not suflicientA 
Similarly, a mere payment of a sum of money towards tiie de]>t is not 
sufficient under this section although such payment may be intended 
as an acknowledgment of the debt.^ So also, the mere fact tlvat to 
secure an old loan the debtor i^ledges with the creditor certain shares 
in a company is not sufficient to save limitation under this section, 
where the pledge has not been recorded in writing.^ See also tlio 
undermentioned case.^ 


Section 19 
Notes i9'31 


31. Signed. 


An acknowledgment of liability under this 


section must be signed by the person making tlie acknowledgment or 
by his agent. An acknowledgment not so signed will not be sufficient 

10, (*42) 29 AIR 1942 ^[nd 107 (108.109) ; (19UJ 2 y\ L J 039. Sued Ahdid 11 uq 
V. XJsvian Khan. 

Section 19 — Note 30 

1. (’39) 20 AIR 1939 Rom 237 (241) : 183 Iiid Gas 225 (DR), lihalchandra Dntta- 
trnya v. Chanbasappa MaVappa. -(Wliere tlio agrremeiit containing the acknow- 
ledgment is not in writing evidence of the actual agreement is of no avail.) 

(’26) 13 AIR 1926 All 85 (80) : 89 lud Gas 101, Bhagu'a)i Din v. Sri Kiihen. (A 
note of the Revenue Ollicer in his report to the etTect that a mortgagee made ai 
oral statement of an acknowledgment of the mortgage before liim docs not help 
to extend limitation.) 

I’ll) 11 Ind Gas 445 (416) : 1911 Pun Re Xo. 93, Ghasita v. Sultan. 

(’72) G ]\rad H C R 51 (56, 57) (DB), Kittairpa v. SoniatUia. 

(’23) 10 AIR 1923 Nag 332 (333) : 75 Ind Gas 440, Kamal Sarain v. Hani Unm. 
(’67) 3 ^lad H G R 378 (380) iDB). Stibbarn})ia v. Kastulu M uttusami. 

(1865) 4 Suth W R S C G Ref 1 (4) (DB), John Doyel v, AIIujil Bisiras. 

(’74) 0 ilad H G R 197 (200) (DB), Jlirada Karibasappah v. Cadigi Muddapija. 
(’67) 8 Suth W R 289 (289) (DR), Sunduree Dossee v. JJiressur iioy (Oral 

evidence eauuoL be allowed to be let in for the purpose of supplementing the 
want of a written acknowledgment.) 

(’67) 7 Suth W R 46 (46, 47) (DH), Giridhari Singh v. Kalika Sooknl. (Do.) 

2, (’36) 23 AIR 1.93G All 21 (29) : 58 All 313 : 160 Ind Gas 394 (PR), Gendn Lai 
V. Ilaiari Lai. 

(’34) 21 AIR 1934 Lab 993 (993, 994) : 156 Ini Gas 42. Jainial v. Ram Ruitan- 
( 19) 6 AIR 1919 Cal 534 (53o): 45 lud Gas 211 ; 40 Cai 168 (DR), Radina Li’chayi 

V. Giris Chandra. (.Mere delivery of hundi or che^jue does not constitute acknow- 
ledgment.) 

ISee also (’42) 29 AIR 1942 Mad 581 (582) ; I L R (1942) Mad 770 ; 202 Ind C:is 
629, Gopal Kaiclcer v. ^1/rtf/iri.sami Naicker. (Late payment of an instalment 
under a preliminary mortgage decree direeting payment of mortgage money by 
instalments cannot, in any sense, amount to recognition of the right of the 
decree-holder to apply for a final decree. It is merely a payment under the 
preliminary decree and is no more an acknowledgment of anythijig than a 
prompt payment would have been.)] 

3* (’35)22 AIR 1935 liom 213 (215) : 156 Ind Gas 531, Percy R. FLher v, 
Ardeshir Hcrynasji. 

4 . ( 83) 6 ^lad 325 (327) (DB), Paman Somayajipad v. Krishna ]\)diival* (Ac- 
ceptance of sale certificate by the purchaser of a mortgagee’s interest is not 
acknowledgment of mortgagor’s title.) 
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foi the purposes of this section.^ Thus, a telegram cannot constitute a 
sufficient acknowledgment under this section as telegrams are not 
signed by the parties sending them.*' Similarly, where an admission 
of liability is contained in a plan which is filed with a plaint, the plan 
cannot be used as an acknowledgment made by the plaintiff under this 
section, where it is not signed by him.® The mere fact that the plaint 
is signed is not sufficient. So also mere entries in an account book 
which are not signed by the defendant are not sufficient for the 
purpose of this section.'^ 

But, the object of the Act is to regard as sufficient what the 
writer intends to be equivalent to his signature, the form being 

Section 19 — Note 31 

1. (’oO) 37 A I K 1950 P C 15 (Pura 8} : 77 Ind App 22 : 29 Pat 272 (PC), 
^afjarmal v. liajranglaJ. (A manager of a joint family has general authority 
to keep alive by acknowledgment a debt which is not yet statute barred. But 
the acknowledgment must be such as to satisfy the conditions of S. 19. It must 
be in writing and it must be signed.) 

(’2S) 15 AIR 1928 All 310 (310) : 1C9 Ind Cas 398, Bhaja v. Qanga Ram. 

(Statement made in a criminal Court which did not contain the signature of the 

party could not be relied upon as a valid acknowledgment.) 

(’IG) 3 AIR 1916 All 201 (203) : 36 Ind Cas 452 : 38 All 540 (DB), Khiali Ram v. 
Talk Ram, 

(’07) 20 All 773 (778) : 1907 All W X 263 : 4 All L Jour 628 (DB), Daravi Das 
V. Ganga Devi, 

(’68) 3 Agra 81 (SI) (DH), J^ahoo Ram Xarain v. lluree Das. 

(’32) 10 AIR 1932 Boin 531 (532) : 139 Ind Cas 218, Aina?' Chajid Raja Ram v. 
Narayan VisJuiii, 

(’31) IS AIR 1931 Lab 122 (123) : 131 Ind Cas 349 (DB), llrji Abdula v. Bhoja 
il/nZ. (Entry in the fatwarVs register which is not signed by the mortgagee 
cannot be assumed to be signed by liiin so as to .save limitation.) 

(■25) 12 AIR 1925 Lah 529 (529);86 Ind Cas 859 (DB), Chxmanlal v. Ram Rikh, 
(’24) 11 AIR 1924 Liih 484 (48G);78 Ind Cas 617, Piroze Khan v, Kanhaiya Ram. 
(’18) 5 AIR 1918 Lab 248 (248): 45 Ind Cas 99 : 1918 Pun Re No. 34, Kapur- 
chaiid V. yari7ijn}i Lai. (Deposition made in previous suit but not signed is 
not valid a rknowlcdgmeiit.) 

(’14) 1 AIR 1911 Lab 464 (464) : 24 Ind Cas 898, Wazir Singh v. Jha^ida Singh. 
(Ibitry in a settlement record of the mortgagor’s right to redeem the land on 
payment of the mortgage money and not signed by the mortgagee or by anybody 
on his behalf is not an acknowledgment.) 

(’07) 1907 Pun WR No. 173, p. 790 : 1907 Pun Rc No. 132, Gulzari Mai v. 
Kisha7i Chand. 

(’13) 20 Ind Cas 62 (65) (DB)(Oudh), Gajraj Singh v. Mahomed Bakerali Khan. 
C92-96) 2 Upp Bur Kul 462 (463), Maung Aung Gyi v. Mau7ig Shwe Kyzt. 
(Drawing up of document after old Burmese fashion does not amount to signing.) 

2. (’06) 1906 Pun LR No. 155, p. 508 (512) (DB), Ilari Charan v. Captain 
C. Crook. 

3. (’25) 12 AIR 1925 Lah 529 (529) : 86 Ind Cas 859 (DB), Chiman Lai v. 
Ram Rikh. 

4. (’30) 17 AIR 1930 All 124 (125) ; 124 Ind Cas 24 (DB), Mohamed Abdullah 
Kha7i V. Ford tC McDonald Co., Ltd. 

(’12) 16 Ind Cas 146 (146) : 34 All 464 (DB), Jaggi Lai v. Sri Ram. 

(’81) 1881 All W N 87 (88) (DB), Mahpal Singh v. Mohesh Singh. 

(’71) 8 Bom H C li A C 6 (8) (DB), MzU Chand Gulab Chand v. Girdhar Madhav. 
(1865) 3 Suth W R 94 (94) (DB), Rutton Monee Debia v. Gunga Monee Debia. 

(T2) 13 Ind Cas 650 (651) (Lah), Karam Chand v. Sultan, 

(’18) 5 AIR 1918 Mad 238 (239) : 41 Mad 446 : 44 Ind Cas 466 (DB), Palaniappa 
Cheitiar v. Veez-appa Chettiar. 
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immaterial so long as it verifies the acknowledgment.® In other words, 

as long as the debtor’s name has been aflixed to the document in 

question, either by the debtor or by his duly authoripied agent, in such 

a w'ay as to make it appear that the letter is iiis and that he is the 

real author of it, it does not matter what is the form of the signature.** 

Hence, the full signature of the party is not necessary to constitute 

signing. Initials are enough.^ Similarly, the actual name cf the alleged 

signatory need not be written. It is enough if any words or letters by 

which a person usually authoirticates documents as being his own are 
written.® 


Section 19 
Note 31 


5 . (’35) 22 AIR 1035 Rang IGO (IGl): 13 Rang 322: 150 Tnd Cas 589, Vellayappa 
CJiettiar v. Sornasnndaram Chettiar, 

( 35) 22 AIR 1935 jMad 555 (555) . 15G Ind Cas 419 : 59 !Mad 72, 'J'cvudu v. 
Ve)Lk'itarahia7H. 

( 01) 31 Cal 1043 (1048, 1049): 9 Cal W X 83 (OB), Sadasook Ayartuala v. JJaikanta 
isatk Baaunia, 

( 89) 1889 Pun lie No. 122, Ham Ditta v. Khrahim-ud-diti. 

6. P40) 27 AIR 1940 Pat G (7) : 18 Pat 715 : 18G Ind Cas 225 (OB), Tlamjan AH 

s.^ChawJa Alecr Ahmed, (Name of the debtor whether written or printed is 
Kulficicnt.) 

(’35) 22 AIR 1935 Rang 180 (IGl) : 13 Rang 322 : 156 Ind Cas 5S9, Vellayap 2 >a 
Cheiiyar y. Somasujidat am Chettyar. (Aflixing of rubber stamp containing 
l'rincipaP.s name i.s a sufiicient signature.) 

[See (*40) 27 AIR 1940 Mad 887 (888) : 192 Ind Cas 350, Eanthasami Ueddiar 
£ ethiisami lieddiar, (Defendant striking balance in plaintiff’s account book 
in his own handwriting but not signing it or in any other way indicating that 
he accepts it — Defendant’s n-ainc written by himself at the top of the account 
at the time of opening of the account — Held there was no statement of 
account in writing signed by the defendant within the meaning of Art. 04— (’04) 
31 Cul 1013 (OB), Sadasook v. nailanta Hath and (*77) 5 Bom 88 (DB), 
Andarjiy, Dulahh Jeevan, distinguished.^] 

7 . (’42) 29 A i R 1942 Mad GSO (682) : ILR (1942) Mad 927 : 205 Ind Cas 583 
(OB), Xarayana Sooru v. liaiim Jiao, (Decision in AIR 192G Mad 827, LaJesh- 
mcmacharyulu v. V enUataranianuja, held to be wrong.) 

(’35) 22 AIR 1935 Mad 555(555, 55G) : 15G Ind Cas 449 : 59 Mad 72, Tevudu v. 

V enkataratna}n. 

[See (’43)1943—2 Mad L Jour 12 (N I C) (13).] 

[But see (’2G) 13 AIR 192G ,Ala<i 827 (828, 829) : 9G l„d Cas 700, I .al.-ahmana- 
char yxfhi v. VeiikataramanjijachaYyahi,'] 

8 { 94) 18 Bom 58G (590) (DB), Oangadhar Jiao Ve 7 ikatesJi v. Sidrnmapa Jialapa 
i)csai, (The letters in question contained certain siecified words in the hand- 
writing uf the defendant at the top and bottom and the evidence in the case 
showed that among the community to which the defendant belonged (iJesais), 

this was the usual mode of signing letters and informal documents with the 

view of authenticating such doemmeuts as the documents of the i>erson so 

signing ~J{eld,on such evidence, that the writing of the specified words 
amounted to signing.) 

(■25) 12 AIR All 85 (8G, 87) : 75 Ind Cas 1004 (OB). Go/in/ Das v. Goswami 
Hanmah Lai. {\\ hero the habitual method of a Guru while sending communica- 
tions to his disciples is to subscribe the communication with the words “Shree 
an Sharanam” and not to affix his signatures, any communication of this 

Pi MO regarded as signed by him.) 

^ 9^1 (DB), Chidambaram Chefti v. 

Jt^maswamt Chettxar. (Where it is proved that Nattukottai Chettys in writing 

In usually sign their names, but only write words 

the w1fte°r.r' 
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It was held in a case decided under the Act of 1859 that afiSxing 
one s seal to an acknowledgment is not equivalent to signing it.^ This 
view was embodied in the first illustration to S. 20 of the Act of 1871. 
Accordingly, it was held under that Act that affixing one*s seal or 
stamp to an acknowledgment was not a sufficient signature of such 
acknowledgment.^^ But the above illustration, along with the others 
that api^ieared under s. 20 of the Act of 1871, has been omitted in the 
later Acts. It has been held under such Acts that affixing the seal or 
stamp to a document containing an acknowledgment is equivalent to 
signing such document. 

Under s. 3, clause 52 of the General Clauses Act of 1397, the word 
sign” would include, in the case of a person who is unable to write 
his name, the making of a mark. Hence, where the 2 Derson making an 
acknowledgment cannot write his name, a mark made by him will be 

a sufficient signature. Thus, if he affixes his thumb impression, it will 
be enoughJ^ 

A person may authorise another person to sign his (the form^'’s) 
name on his behalf and in such cases, the signature will be held to be 
that of the principal}^ (see also Note 60.) 

(’04) 31 Cal 1043 (1048, 1049) : 9 Cal W N 83 (DB), Sadasook Agarwala v. 
Baihanta Nath Basunia. (It is necessary iu such cases to consider the intention 
of the parties.) 

[Sftf also (’07) 8 Suth W K 395 (397) (DB), Giinee Biswas v. Shrigopal Paul 
Choicd>'p. (Rajahs, ^luharajas and great zamindars often sign without any 
name.)] 

Note: ^Jn this view the delinition of the word in (^35) AIR 29^33 

Rang 160 (161) Vellayappa v. Somastindaram as meaning “/o attest or 
confirm a d'.cument by a/fixijig one^s name to tV* must be held to be not 
exhaustive. 

9. (’07) 8 Suth W R 513 (514) (DB), Luchniiin Pershad v. Rumzan Ali. 

10. (’77) 1877* Pun Re No. 93, Deota v, Kesho, (Acknowledgment under Art. 148 
of Act of IS'l.) 

11. (’83) 1S83 Pun Ke Xo. 185, Gur Sahai Ram v. Sadik Muhammad. 

(’33) 20 AIR 1933 Lah 12 (13) : 140 Ind Cas 187 : 14 Lah 14 (DB), Dasaundhi 
Ram V. Moolchayid. 

(’36) 22 AIR 1935 Rang 160 (161) : 13 Rang 322 : 156 Ind Cas 589, Veliayavpa 
Chettyar v. Somasundaram Ghettyar. 

12. (’32) 19 AIR 1932 Bom 531 (533) : 139 Ind Cas 218. Amarchand Rajaram v. 
Narayan Vishnu. 

(’28) 15 AIR 1928 Bom 417 (418) : 52 Bom 356 : 109 Ind Cas 702 (DB), Hari 
Govind v. Gangu Bai Balwant, 

(’75) 7 JIad H G R 358 (358) (DB), Bheeman Gowda v. Eetanah. 

(’77) 1877 Pun Re No. 93, Deota v. Kesho, 

(’91) 1891 Pun Re Xo, IG, Jeba v, Chaman, 

ISee (’35) 22 AIR 1935 All 946 (949) : 58 All 261 : 159 Ind Gas 387 (FB), 
Udeypal Sui^h v. Jjdkshmi Chand.'\ 

[But see (’68) 10 Suth W R 293 (294) (DB), Bengal Indigo Co. v. Eoylas 
Chunder Dass. (Putting of cross held not equivalent to signature — Case not 
good law now.)] 

13. (’21) 8 AIR 1921 Pat 476 (477) : 62 Ind Cas 644. Sri Ram Singh v. Kasht 
Mollah. 

14. (’40) 27 AIR 1940 Pat 6 (7) : 18 Pat 715 : 186 Ind Cas 225 (DB). Ramjan 
’ Ali V, Khawja Meer Ahmed. (It is not necessary that the debtor’s name should 

be written by himself — The signature by an agent is enough whether the 
debtor is literate or illiterate.) 
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Where A executes a document but B signs it as a scribe, the Section 19 

document cannot operate as an acknowledgment by the latter. The Note 31 
reason is that the signature contemplated by this section is one 
which is affixed with a view to attest or confirm the document. 

Hence, where a mortgagor signs certain entries in the account book 
of the mortgagee but the mortgagee also signs the entries as a scribe, 
the latter does not thereby acknowledge any liability on his part.’^ 

It is not necessary that the signature must appear in any 
particular part of the document.^** It may appear in any part of 
the document provided it is clear that the intention of the party 
is to acknowledge the instrument to be his.^' 

(’7S) 1 All 683 (685, 686) (BH), Mathura Das v. Data Lai. (It is however neces- 
sary to show that the name was introduced with a view to autheuticute it.) 

(’91) 1891 All W N 1-26 (127) (DB), Mathura Das v. lUiawani Ghulam. 

(’80) 6 Cal 340 (352, 353, 354) : 7 Cal L R 121 (DB), Mohesh Lai v. Basant 
Kumari. 

(’09) 3 Ind Cas 725 (727) : 32 All 33 (DB), Shib Shankar Lai v. Soniram. 

(’ll) 10 Ind Cas 215 (216) (All), Mahnraj Singh v. Shankar Lai. 

(’19) 6 AIR 1919 Mad 952 (952, 953); 43 Ind Cas 20 (DB), Muthiah Chettiar v. 

Kuttayan Chetty. 

{’21) 8 AIR 1921 kag 1 (2, 3) : ; 65 Ind Cas 279 : 17 N L R 209. Oyihar Lai v. 

Ra] Mohamed. 

(’89) 1889 Pun Re No. 122, Ram Ditta v. Ebrahi,n-ud din. 

(’35) 22 AIR 1935 Rang 160 (161) : 13 Rang 322 ; 156 lud Cas 589, Velayappa 
Chettiar v. Somasundaram Chettiar. 

(’96) 6 ;Uad Ij Jour 209 (210), Krishna har v. Vadichi Goundan. (Where an 
illiterate defendant merely touched a pen and asked another person to write his 
name, this was held to be a suflicieut signature.) 

(’68) 10 Suth W R 293 (294) (J^B), Bengal Indigo Co. v. Kaylas Chuyuler. (Do.) 

(’77) 1877 Pun Ite No. 93, Deoia v. Kesho. (Do.) 

(’02) 24 All 319 (330) : 1902 All W N 127 (FB), Deo Narain Roy v. Kurer Bind. 

(If mortgagor is illiterate, it is a good signature if in the presence and at the 
request of the mortgagor some other person signs the mortgagor’s name on his 
behalf as executant of the document.) 

(’83) 7 Bom 515 (518), fleiyi.'Jiand Kaber v. Vohora Raji Jlaji. (Balance of 
account written by person at request of illiterate debtor iti tJie debtor’s name, 
and signed by the writer in his own name ^lleld this was an acknowledgment 
by a duly authorized agent.)] 

15. (’31) 18 AIR 1931 Lah 122 (123) : 131 Ind Cas 349 (DB), llaji Abdullah v. 

Bhoja Mai. 

16 . (’80) 6 Cal 340 (352) : 7 Cal L R 121 (DB), Mohesh Lai v. Basant Kumaree. 

(’78) 1 All 683 (685) (DB), Mathura Das v. Babu Lai. 

(’86) 10 Bom 71 (73) (DB), Mahlakshmibai v. Firm of Nageshioar Purshottaiyi. 

(’21) 8 AIR 1921 Nag 1 (2) : 17 Nag L U 209 : 65 lud Cas 279, Oukarlal v. Raj 
Mahoyyied, 

(’89) 1839 Pun Re No. 122, Ram Ditta v. Ibrahim-ud-din. 

(18G4) 2 Mad H C U 79 (81) (DB), Khwaja Muhaiyiyytad Jayutla v. Venkalarayar. 

(The signature need not be formally subjoined or added to an acknowledgment 
written by the debtor, unless it appears from the writing that such signature 
was intended, or unless the writing would be incomplete in itself, as an admis- 
sion without a signature ) 

17 . (’41) 28 AIR 1941 Oudh 376 (379. 380) : 194 Ind Cos 168 (171, 172) (DB) 

(Oudh), Het Ram.y. Subhag Cliand. (A letter acknowledging liability for a debt 
written by a partner of a firm and bearing no other signature than the name of 
the firm in the heading of the letter is sufficient.) 
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32. Admissibility of external evidence for construction 
of documents alleged to contain acknowledgments of 
liability, — The construction of documents alleged to contain 
acknowledgments of liability is governed by the same principles as 
those that apply to the construction of other documents. The general 
principle is that the meaning of a document must primarily be ascer- 
tained from the language used in it and surrounding circumstances 
cannot be taken into account except where such language is ambiguous 
and capable of more than one interpretation.^ Hence, as a general 
rule, in determining whether a document contains an admission of 
liability, it is not open to the Court to take into consideration evidence 
of external circumstances.^® In other words, the document must 

( 78) 1 All 6S3 (685) (DB), Mathura Das v, Dabu LqL (A letter containing aii 
acknowledgment headed as addressed by the principal to a creditor and written 
by an agent, the last portion of the letter being written by the principal, held to 
be an acknowledgment sufliciently signed.) 

( 81) 5 Bom 88 (88) (DB), Andarji Kalyanji v. Dulabh Jiioan, (Account stated 
written by the debtor himself with his name at the top was held to be sufficiently 
signed, the signature being one of the modes of signing most generally practised 
by natives.) 

(’81) 5 Bom 89 (91) : 1330 Bom P J 205 (DB), Jekisati Bapuji v. Bhotosar Bhoga 
Jetha. (Do.) 

(’33) 20 Aia 1933 Lah 12 (13) : 140 Ind Gas 137 : 14 Lah 14 (DB), Dasaundhi 
Ram V, Mulzhand. (Name of debtor written at top is sufficient.) 

(’10) 6 AIR 1919 :^rad 952 (952): 43 Ind Gas 20 (DB), Muthi-ih Chettiar v. 
Kuttayan Chetty. (According to the praotice of Nattukottai Chettys who do not 
sign their letters at the foot but begin by saying that the sender is such and 
such a firm, the name so written is a sufficient signature.) 

(’24) 11 AIR 1924 All 855 (855) : 80 Ind Gas 6 : 46 All 892 (DB), Uma Shankar 
V. Govind Narain (Letter aoknowiedging liability for a debt written by the 
munim of a firm and bearing no other signature than the name of the firm in 
the heading of the letter is sufficient.) 

[See however (’92) 15 Mad 380 (331) : 2 Mad L Jour 42 (DB), P^amasami v. 
Muthusami, (Per Weir, J. — Held that as no practice of signing at the begin- 
ning was proved in the case, such signing was not sufficient.)] 

Section 19 — Note 32 

1. (’24) 11 AIR 1924 P C 162 (174) : 80 Ind Gas 807 : 48 Mad 230 : 52 Ind App 
1 (PC), Subhadrayyamma v. V enkatapathx, 

(*20) 7 AIR 1920 P C 103 (106, 107) (P C), Lampson v. City of Quebec. 

(’74) 1 Ind App 157 (163) : 13 Beng L R 312 : 3 Sar 354 (PC), Rani Meioa Kuwar 
V. Rani Hulas Kxiar. 

(1839) 2 Moo Ind App 311 (328) ; 5 Suth W R P C 129 : 1 Suther 93 : 1 Sar 193 
(PC), Raja Gopal Indet Harain Roy v. J ajarnath Gurg. 

(’27) 14 AIR 1927 P C 272 (274) : 107 Ind Gas 346 (PC). Royal Bank of Canada 
V. Joseph Salvatori. 

la. (*39) 26 AIR 1939 All 177 (179) : ILK (1939) All 200 : 180 Ind Gas 535 (DB), 
Ishri Prasad v. Chandra Bhan Prasad. (Court cannot go beyond the words used 
in order to determine whether the document contains an acknowledgment —An 
endorsement on the back of the promissory note that a certain amount is paid 
relating to a promissory note neither imports nor implies any acknowledgment 
whatsoever in respect of anything beyond the amount which was being paid.) 

(’71) 6 Beng L R 550 (554>, Rogers v. Montriou. (To satisfy S. 4 of Act of 1859 
which corresponds to S. 19, there must be some principal writing of the particu- 
lar date, which can be relied on by itself, when properly construed, as consti- 
tuting an acknowledgment of the debt. Letters written either before or afterwards 
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contain within itself an admission of a subsisting liability and the 
CJoiirt cannot, by treating the document as if it stated matters which 
are facts but which it does not actually state, come to the conclusion 
that the document contains an admission of liability." Thus, where A 
merely says that B is the owner of certain property, his statement 
cannot be taken in conjunction with the fact that A is at the time in 
possession of the property so as to make the statement an admission 
of liability by him in respect of such property.^ Similarly, where 
a person says that a decree was passed against him, his statement 
cannot be read along with the fact that at the time he makes the 
statement the decree is in force, so as to prove tlie statement to bo 
an admission of liability by him.^ 

But, evidence is always admissible for tlie purpose of showing 
how the language used in a document is related to existing facts.^ 
In other words, extrinsic evidence of every material fact which will 
enable the Court to identify the persons and thijigs to whicli the 
instrument refers is admissible.*^ Hence, external evidence is admissible 

may be taken with the principal letter in order to ascertain wliafc tliat letter 
means.) 

(’72) 9 Beng L H App -13 (13), Ifaruson v. Jlope, (>racpherson, J.. held that the 

defendant 8 letters taken in connexion with those from the plaintitls, formed a 

suilicient acknowledgment to take the ease out of the operation of the Limita- 
tion Act.) 

2. (03) 2G Jlad 34 (37) ; 12 ^fad L Jour 101 (DB), Ttlappa.i ICuthirAL-atiai yayer' 
V. isanu bastri. 

^ -Lnar Chand najaram v. 

rJarayan Vishnu. '' 

(^07) G Cal Ij Jour 511 (516) (OB), Ham Khehzicm Makto v. Nanho') Sinah, 

( 36) 23 AIR 1935 Lah 629 (G37) : 165 Tnd Gas 723 : 17 Lih 737 (DB), Municipal 
Committee, Amritsar v. Balia Ram. 

!m?I o ^ ^ V Latekumanan v. Muthn Iburaki Marakayar. 

1^21 Nag 1 (2) : 17 Nag L R 209 : 65 Tnd Gas 279, Onkar Laly Raj 
Mohammed. *' 

(’81) 1881 Pun Re No. 2, Simla Bank v. Bad. 

Fleming. (The wor.ls ‘remittaDce 
Of 440 to old ajcouQt” are ambiguous, and do not necessarily iinmrt that a 
further sum is admitted to bo due.) 

VS shirP ' '' 

4. (-25) 12 AIU 1925 Had G75 (679. 680, : 91 Ind Gas 833, Achulhan v. Abdn.. 

5. See Evidence Act, Section 92 (Proviso 6), 95, 96 and 97 

[.See also (I9m 1919.1 All E It 498 (502. 501). Jones v. Bellegrovc Properties 

flo inl .f B sheet of a company ‘Sundry creditors £7,638, 

a.. lOd, signed by the chartered accountants and by two of the directors of 

a •'i" acknowledgment of a d-bt within the meaning of 

fi * « ’ Limitation Act (Eng.) 1939, when it was shown by oral evidence that 

this hgure included the loan in que.stion, to the company.) 

Singh V. Ram- 

if (9). Lim. Act does not apply where the document 

Itself 13 available and is being construed to find out its meaning as a question 

Of fact— Evidence is always admissible to prove the surrounding circumstances 
in which the document came to be executed.)] 

'''i : 16 T L R 211 : 69 L J P C 22 : L R (1900) 

A G 182 : 82 L T 102, Bank of New Zealand v. Simpson. 


Section 19 
Note 32 
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for the purpose of identifying the property or right indicated in a 
document, as that in regard to %vhich the acknowledgment of liability 
is made/ But, for the purpose of identifying such right, only evidence 
of siirro^inding circuvistances is admissible. The oral evidence of 
the person making the acknowledgment, as to his intentions is not 
admissible.® The reason is that it is an established rule of evidence 
that declarations of intention by the author of an instrument are 
inadmissible for the purpose of construing such instrument.® 

It will be seen from the above, that external evidence is only 
admissible for the purpose of identifying the right indicated in a 


7. (’45) 32 AIR 1945 Bom 200 (201) : I L R (1945) Bom 167 : 220 Ind Gas 67 
(Ti'B), Janardan Kknath X, Ganesh Sadashiv, (Oral evidence can be given that 
acknowledgment refers to debt in suit— (Per Lohur J. in order of reference.) 

(’41) 2S AIR 1941 ;Mad 409 (409), Athmaramayya v, Seshappa Aiyar (Postcard 
containing acknowledgment not necessarily referring to suit debt on face of it — 
Oral evidence to prove that it refers to suit debt is admissible.) 

(’95) 17 All 198 (209) : 22 Ind App 31 : 6 Sar 551 (PC), Belt Maharani v. Collec- 
tor of Etaxoah. 

(’17) 4 AIR 1917 Mad 460(464) : 34 Ind Gas 417 (DB), Chokhalingam Chetti v. 
Annamalai Chetty. 

(’02) 25 Mad 220 (232) (FB), Narayana Aiyer v. Veyxkataramnna Ayyar, 

(’93) 16 Mad 366 (368) : 3 Mad L Jour 191 (DB), Uppi Haji v. Mammavan. 

(’36) 23 AIR 1936 Lah 629 (637) : 165 Ind Gas 723 : 17 Lah 737 (DB), Municipal 

. CommitteCy Aviritsar v. Balia Bam, 

(’21) 8 AIR 1921 Nag 1 (2) : 17 Nag L R 209 : 65 Ind Gas 279, Onkar Lai v. Baj 
Mohamed, 

(’31) 18 AIR 1931 Oudh 54 (55) : 130 Ind Gas 347 (DB), Aijaz Hussain v. Bam 
Sarup. (Mistake as to name of creditor — Oral evidence can be given to prove the 
mistake— S. 95 of Evidence Act.) 

(’33) 20 AIR 1933 Oudh 80 (81) : 8 Luck 195 : 141 Ind Gas 298 (DB). Bam Chauhe 
V. Sheo Haralch, (Receipt executed and reciting the receipt of money while on 
that date no money was actually received — Evidence admissible for showing 
that the reference was to money received on a prior date.) 

(’01) 25 Bom 330 (331) : 2 Bom L R 1086 (DB), Kalian Das v. Lofu, (It is open 
to the plaintiff by reference to the accounts or otherwise to establish a connexion 
between two kliatas and show that the second was an acknowledgment of the 

debt due under the first.) 

8. (’95) 17 All 198 (209) ; 22 Ind App 31 ; 6 Sar 551 (PC), Beti Maharani v. Col- 


lector of Etaioah. 

[See also (’47) 34 AIB 1947 All 74 (80) : ILK (1947) All 11 : 229 lud Cas 583 
(FB), Munshi Lai v. Hira Lai. (A document said to constitute an acknowledg- 
ment has to be construed in the context in which it is given and where its 
lan^ua^e is not clear in itself, the context may be examined to see what it is to 
which the words refer. That is not to say that any equivocation in an acknow- 
ledement can be cured by ascertaining what the probable intention of the ac- 
knowledger was. That is quite a different thing. But where, after examining m 
the li"ht of the context what it was that the person giving the acknowledgmen 

i was actually referring to, the conclusioa follows that it ^ 

acknowledgment of a right, then that acknowledgment is sufficient to satisfy 

(■41)^45 Cal W N 208 (210) (DB), Baiderali Khan v. Br^endfa. < 

the effect “will not raise limitation objection regardmg J*'/® 

oral evidence of surrounding circumstances could be admitted to explain 

meaning.)] _,... =«<> 

9. See Phipson’s “Law of Evidence,” Fifth Edition, page 5/8. 
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document as admitted. The reason is that, as seen in Note 2G under 
this section, the document alleged to contain an acknowledgment 
must not only contain an admission of liability but also indicate that 
such admission relates to the right claimed in the suit. It will not be 


sufficient merely to show that the intention of the defendant was to 
admit his liability in regard to the right claimed in the suit where 
such intention is not indicated in any way by the document itself. 
But, while external evidence is admissible for identifying the right 
indicated in the document as admitted, no such evidence is admissible 
in regard to the question as to whether the document contains an 
admission of liability. The reason is that in the latter case, there is 
no question of identifying anything by means of such evidence. Thus 
the difference in the rule as to the admissibility of external evidence 
in regard to the two matters referred to above is not due to anything 
contained in the section, but is only based on rules as to evidence and 
construction of documents. 


Party against whom such property or right is 
chrtmed. ” — An acknowledgment of liability under this section must 
be by the person against whom the liability is sought to be enforced. 
Thus for extending the period of limitation for a suit for redemption, 
the acknowledgment of liability must be by the mortgagee.^* In Jugal 
Kishore v. Fakhruddin,^ the Allahabad High Court observed as 
follows : 


“ Section 19 does not require that the person making an acknow- 
ledgment should have an interest in the property in respect of which 
the acknowledgment was made at the time when the acknowledg- 
ment was given ” 

In other words, according to the above decision, it is sufficient 
under this section if the acknowledgment has been made by a person 
against whom the right is claimed in the suit. It is not necessary 
that at the time when the acknoiuledgment was made, such person 
must have had an interest in the property in respect of which the 
acknowledgment was given. The facts in the above case were these. 
A and B were co-owners of a certain house. But A was in possession 
of the whole house to the exclusion of B. C, a’s son, who at the time 
had no interest in the house made a statement that B was a co-owner 
of the house. Subsequently, A died and his interest in the house 
became vested in his son, c. B sued c for partition and when the latter 
pleaded limitation, relied on his previous statement as an acknow- 
ledgment of liability. It was held that notwithstanding the fact that 
at the time when C made the statement he had no interest in the 
house, the statement could be used against him as an acknowledgment 
of liability. 


Section 19 — Note 33 

la. (’51) 38 AIR 1951 All 392 (Pr 24) : 1951 All L Jour 174 (DB), Mohaviviad 
Khan v. Md. Salim. (An acknowledgment by the mortgagor cannot give a fresh 
start for the period of limitation.) 

1. (’06) 29 All 90 (91, 92) ; 3 All L Jour 680 : 1906 All W N 28G (DB). 

3 


Section 19 
Notes 32-33 
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Notes 33-34 


bad HiTp!; of fte Allaha- 

Dronerfcf a ‘ ^ ^ mortgagees of certain 

remained unpaid. Subsequently, the equity of redemption becime 
vested m A. b then sued a for recovery of his share of the mortgage 

SS-Te t statement could be used as an acknow- 

edgment of liability to save limitation for the suit, although at the 

time when the statement was made. A was not liable for the mort- 
gage money. 


• above view has also been followed by the Madras High Court 

m the underinentioned decision.* In that case. A and B were partners 
m a certain firm. A debt was due to c from the firm, a’s son D who 
had no interest in the firm wrote a letter to c adverting to this debt 
and promising to pay it. Subsequently, after a’s death, d became one 
of the persons liable for the above debt. In a suit for the recovery of 
the debt, it was held that his previous statement could be used against 
him as an acknowledgment of liability, although a( the time when the 
statement was made he was not in any way liable for the debt. 

Thus, according to all the above decisions, a statement that a 

certain liability exists may be used as an acknowledgment of liability 

against the person making the statement, although, at the time of the 

statement, he was not liable in any way in regard to the matter 
acknowledged. 


The above view necessarily implies that an acknowledgment may 
be made under this section by a person who at the time of the 
acknowledgment is not himself liable in regard to the matter acknow- 
ledged. It is submitted that on the principles discussed in Note 25, 

the view taken in the cases referred to above cannot be accepted as 
correct. 


34. ‘‘ Person through whom he derives title or liability. ” 

to A. During a's lifetime, A's son 
B who has no interest in the mortgage right admits the mortgage. 

Subsequently, B inherits in the mortgage right and after him, it passes 
to c. In a suit for redemption against c, the acknowledgment by B 
cannot be relied on as an acknowledgment by a person through whom 
the defendant derives his liability. The reason is that it was made by 
B before he became liable in regard to the right acknowledged and 
as such could not be an acknowledgment of liability.^ (see Note 25.) 

An auction purchaser derives his title from the judgment-debtor. 
Hence, if the judgment-debtor makes an acknowledgment of liability 
in respect of a mortgage on the property, the acknowledgment will be 
binding on the auction purchaser.^ But it has been held by the Cal - 

2. ( 2SJ 15 AIR 19‘J8 All 387 (388) : 110 Ind Gas 561 (DB), Qaya JPrasud v Sabu 
Bam. 

3. { 25) 12 AIR 1925 Mad 134 (135):80 Ind Gas 940, Krishnayya v. V enkatappaya. 

Section 19 — Note 34 

1. ( 32) 19 AIR 1932 Bom 631 (532) : 139 Ind Gas 218, Amarchnnd v. Narayan, 

2. (‘45) 32 AIR 1945 All 224 (226) : ILR (1945) All 120 (DB), Tulshi Ram v. Nek 
Ram, 
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outta High Court that if such acknowledgment is made after the 
attachment of the property, the auction purchaser will not be bound 
by the acknowledgment.^ The reason given is that the auction pur- 
chaser is entitled to have the property purchased by him in the con- 


dition in which it was at the time of the attachment, while the effect 
of allowing the acknowledgment would be to give a longer life to the 
lien, that is, to place a larger burden on the property than it bore 


at the time of the attachment. It is submitted that this view is not 
correct. The acknowledgment merely admits a pre-existing liability 
and does not place any additional or new liability on the property. 
The decision of the Allahabad High Court noted below, pronounced 
after the previous edition of this book supports this view and is to the 
effect that the auction purchaser will be bound oven by an acknow- 
ledgment made after the attachment. 


A mortgages his property first to B. Then, he grants a mortgage 
with possession ( othi) of the same property to c. c allows the revenue 
payable on the land to fall into arrears. The property is sold for 
arrears of revenue, c himself purchases the property at tlie revenue 
sale. Under S. 90 of the Trusts Act, C must hold the property for the 
benefit of the mortgagor. A, and the first mortgagee, B. In other words, 
notwithstanding the revenue sale, the first mortgage in favour of B is 
still binding on the property. As this liability is derived through a, 
the mortgagor, an acknowledgment of liability made by him in regard 
to b’s mortgage will be binding on C.^ 


A pre-emptor of property does not derive his title to the property 
through the vendee. Hence, an acknowledgment by the vendee of a 
mortgage on the property will not be binding on the pre-emptor.^ 

See also Note 35 below. 


Section 19 
Notes 34-35 


35. Acknowledgment of mortgage by mortgagor, whether 
binds transferees of the equity of redemption claiming under 
transfers made prior to acknowledgment. — Where A mortgages 
his property first to B and then mortgages or sells the same property 
to C, the latter derives his title to the property and his liability in 
respect of the mortgage of B, from A, the mortgagor. In such cases, it 
is clear from the section that an acknowledgment of liability in respect 
of b’s mortgage made by A will bind him as well as C where such 


(*18) 5 AIU 1918 Cal 978 (979) : 44 I. G. 533 (DB), liajestcari v. Benoda. 

3 . ( 18) 5 AIK I9l8 Gal 978 (979) : 44 I, G. 533 (DB), Bajesivciri v. Benodci. 

3a. (*45) 32 AIU 1915 All 224 (225) ; I L R (1945) All 120 (DB), Tulshi Ram v. 
Neh Rfirn. {N mortgaging property to P in 191G — C in execution of his money 
decree against N attaching mortgaged property on 22nd August 1928 — On 5th 
De.em ler 19 ?8, N selling proj.erty to third party and aknowledging in sale deed 
mortgage debt due to P C in execution of hia decree purchasing property at 
auction sale on 20th June 1929 — C held bound by acknowledgment by N in 
sale deed.) 

4 . ( 27) 14 AIR 1927 Mad 349 (350), Arokiam Asary v. Faraaa Rowthen, 

5 . (*32) 19 AIR 1932 All 700 (701) : 143 Ind Caa 41 : 54 All 1023 (DB), Shankar 
Lai V. Hashami Begam, 
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acknowledgment has been made before the sale or mortgage in favour 
o c. ihe question has arisen whether such acknowledgment will bind 
c if It was made after the transfer to him On this question there was 
a conflict of views before the decision of the Privy Council in Bank 
of Upper India x. Robert Hercules}- The Privy Council decision and 
the sub^quent decisions based on it'*” have now settled the law to the 
effect that such an acknowledgment will not bind the transferee. 

The prior decisions fall into the following three groups : 

(1) In the first group of cases, it is held that the acknowledgment 
will not bind c in any case, irrespective of the question whether 
at the time of the acknowledgme nt A was himself liable or not.* 

Section 19 ^ Note 35 

1912 PC 67 (69) : IDR (1942) Lah 686 : 69 Ind App 130 : ILR 

(1942) All 660 : I L R (1942) Kar (P 0) 153 : 202 Ind Cas 740 (P 0), Bank of 

Upper India v. B. H. Skinner, (Acknowledgments made»by mortgagors after 

they had parted with all their interest to a purchaser do not bind the 
pui’chaser ) 

iSee also (’42) ILR (1942) Lah 684 (685) (P C), . i?. H. Skinner v. Bank of Upper 
IndiaA ^ 


lb. (’50) 37 AIR 1950 Mad 553 (Pr 6) : 195a2 M L J 13 (DB), Naranappa Naic~ 
ker V. Ramalingam Pillai. 

( 49) 36 AIR 1949 Pat 505 (506): 28 Pat 303 (DB), Bam ^helatvan v. Ba 7 n}iandan 
Prasad. 

(’47) 34 AIR 1947 All 214 (225) : ILR (1946) All 375: 222 Ind Gas 632 (DB), Ba 7 n 
Narain v. Natoab Singh. (An acknowledgment of liability by the mortgagor in 
respect of the first mortgage contained in the third mortgage by the same mort- 
gagor is not effective as an acknowledgment to start a fresh period of limitation 
in favour of the third mortgagee as against a second mortgagee who derived his 
title from the mortgagor prior to the acknowledgment given in the third mort- 
gage : (*05) 1 0 L J 337, Stterjiram v. Barhandeo and AIR 1942 P O 67 : 69 Ind 
App 130 : ILR (1942) All 660 : ILR (1942) Lah 686:ILR (1942) Kar PC 153 (PC), 
Bank of Upper India v. R. H. Skimier, Rel. on; AIR 1945 All 239 : ILR (1945) 
All 733, Munnalal v. Chunnilal (FB), Disting.) 

(’47) 34 AIR 1947 All 74 (79) : ILR (1947) All 11: 229 Ind Cas 583 (FB), Munshi 
Bal T. Bii'a Lai. (An acknowledgment given by a mortg.agor in favour of a prior 
mortgagee does not preclude an intermediate mortgagee whose title accrued 
before the acknowledgment was given, from relying on the Limitation Act as a 
bar. The principle applies no less to a case in which the mortgagor giving the 
acknowledgment has retained some scintilla of interest in the form of an equity 
of redemption than to a case in which he has parted with his interest alto- 
gether : 1 C L J 337 ; (1863) 2 De G J & S 122, ReMetealfes Trusts and AIR 
1942 P C 67. Rel. on.; AIR 1944 Nag 163 : I L R (1944) Nag 383 (FB), Ref.) 
(*46) 33 A I R 1946 Mad 88 (88) : 223 Ind Cas 523, Suhhi Setti v. Lakshniinai'a- 
saninia. (Transfer of part of hypotheca by mortgagor — Subsequent acknowledge 
ment by him does not bind transferee. AIR 1942 P C 67 : ILR (1942) Lah 
686 (PC), Foil.) 

(’45) 32 AIR 1945 All 239 (261): ILR (1945) All 733 (FB), UunnaLaly. Chunni 
Lai. (AIR 1942 P C 67 : I L R (1942) Lah 686 (PC), Rel. on.) 

(’44) 31 AIR 1944 Nag 163 (173) : I L R (1944) Nag 383 ; 216 Ind Cas 296 (FB), 
Radhakishan Ramlal v. Hazari Lai. (A subsequent mortgagee is not bound by 
an ‘acknowledgment in favour of a prior mortgagee made behind his back after 
he has become a mortgagee. S. A. No. 600 of 1940 dated 4-9-1942 Approved 
and AIK 1942 P G 67, Rel. on.) 

1. (’40) 27 AIR 1940 Mad 470 (473) : ILR (1940) Mad 872 : 188 Ind Cas 603 (FB), 
Pavayi v. Palanivela Goundan. ( (’12) 17 Ind Cas 619 (DB), V elayudain v. 
Vaitliyalingam ; (*32) AIR 1932 Mad 516 (DB), Muthu v. Muthusioami and (*35) 
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The reason given is that, on general principles, where c derives 
his title from A, C should be bound only by such acts of A as 
are done before the title is derived and not by acts done after- 
wards. Hence, according to this view, though at the time of 
the acknowledgment A was himself liable in respect of the right 
acknowledged by him, the acknowledgment would not bind c. 

(2) The second group of cases accepts the proposition that under this 

section an acknowledgment made by A even after the date the 
title is derived by c will be binding on the latter; but these 
cases hold that this principle would apply only w'here A himself 
was under liability at the time of the acknowledgment. Tiie 
reason given is that under this section an acknowledgment must 
be an admission of one’s own liability. Otherwise, the alleged 
acknowledgment would not really be ihxi acknoicJedgment at all.^ 

(3) The third group of cases also accepts the principle that it is not 

necessary under this section that the acknowledgment by A 
must have been made before the transfer in favour of C. The 
question as to whether at the time of the acknowledgment A 
must himself have been liable is not decided. But the facts of 
the respective cases show that he was liable at the time of the 
acknowledgment.® 

AIR 1935 ^lad 899 (DB), Karayana v. V enkatarmannay Overruled and (’37) 

AIR 1937 Mad 826, Madappaya v. Mahahala Bao, impliedly overruled .^IR 

1926 Mad 1108 and 1 Gal L Jour 337 approved — Bolding v. Lane, (1863) 1 De 
G J & 8 122 and Netobould v. Smith, (1886) 33 Ch D 127 applied.) 

( 05) 1 Cal L Jour 337 (344 to 347) (LB), Sibrjiraiii Marwari v. Barhmdeo Pcrsad 
(Per Mookerjee J.) 

(*36) 23 AIR 1936 All 636 (638, 639) : 58 All 912 : 164 Ind Cas 725 (DB), Ram 
Sarup V, Bhagwati. 

( 26) 12 A 1 R 1925 ^lad 1108 (1108) : 86 Ind Cas 434 (DB), Y agnandrayatia v. 
Venkatakriihna Rao, 

2 (’19) 6 AIR 1919 All 242 (242) : 51 lui Cas 829 (DB). Arbiyidakeb v. Jageshar. 
(Acknowledgment means a lawful acknowledgment given by a person able to 
bind himself by the acknowledgment as and when it is given.) 

(’20) 7 AIR 1920 Mad 1026 (i033) : 62 Ind Cas 833 (DB), Lakshmanan Chetty v. 
M uihia Chetty. (The mortgagor must have retained some substantial right in 
the propei't}’ at the date of the acknowledgment.) 

(’37) 24 AIR 1937 Lah 507 (oil, 512) . 170 Ind Cas 245 . I L R (1937) Lab 171 
(DB), Robert Hercules Skinner v. Bank of Upper India Ltd. (Mortgagor ia 
personally liable even if he has parted with equity of redemption.) 

(’32) 19 A I R 1932 Oudh 1 (5) ; 138 Ind Cas 800 : 7 Luck 270 (DB), Amir Mirza 

eg V. Lachhmi Narain. (Acknowledgment by person having no interest which. 

can be bound by such acknowledgment lacks the “legal quality’’ of an acknow- 
ledgment.) 

(’05) 32 Cal lO'iV (1080, 1081) : 9 Cal W N 868 (DB), Krishna Chandra Saha 
ardar v. Bhairab Chandra Saha Sardar. (In this case it is not expressly laid 
down that acknowledgment by person not himself under liability will not be 
good. But pointed attention is drawn to the f&zt that in»the case before the 
Court the acknowledgment is by a person who was himself liable in regard to 
the right acknowledged.) 

14 A I R 1927 Mad 349 (349, 350), Arokiam Asary v. Vavana Rcnvthan, 
{uthxaar of property, subject to mortgage with another, making default in pay- 
ing Government dues and the land sold for arrears and purchased by the Othi. 
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Section 19 
N Dtes 35-36 


The different views discussed above may be illustrated with 
reference to the following examples : 

(1) A mortgages his property to B and then to C. After the mortgage 

to C, A states that B*s mortgage remains undischarged, 

(2) A mortgages his property to B and then sells a portion of the pro- 


perty to c. After the sale to c, A states that B*s mortgage is 
undischarged. 


( 3 ) A mortgages his property to B and then sells the whole of it to 

C. But A remains personally liable for the mortgage amount. 

During the subsistence of this personal liability a states that B's 

mortgage is undischarged. 

( 4 ) A mortgages his property to B. He then sells the whole of the 

property to c. There is no personal liability under the mortgage. 

After the sale to c, A states that b’s mortgage is undischarged. 

In illustrations 1 to 3 above, according to the first group of cases, 
a's statement cannot bind c as an acknowledgment at all, notwith- 
standing the fact that at the time of the acknowledgment, A was 
himself liable and the acknowledgment would be binding on him. 
According to the second and third groups of cases, the acknowledgment 
will be binding on C, because at the time when it was made A was 
himself liable for the mortgage debt. 


As regards the fourth illustration, according to the first group of 
cases, the acknowledgment of A will not bind c because it is made 
after c derives his title. According to the second group of cases, the 
acknowledgment will not bind C, as not having the ‘*legal quality'* of 
an acknowledgment, i. e., as not being given by a person who was 
himself liable. 


The view taken in the first group of cases has been approved by 
the Privy Council in the Bank of Upper India, Ltd. v. Bohert Her- 
cules Skinner and cited above in this note has been followed in the 
other decisions as mentioned already. 


As seen in Note 25 the view that an acknowledgment can be 
made by a person who himself is under no liability at the time of 
acknowledgment is not correct on principle. 


36. Renewal of first mortgage after second mortgage — 
Effect. — When a mortgage is renewed, the mortgagee is entitled to 

dar himself — Acknowledgment of liability by mortgagor to mortgagee — 
Acknowledgment is binding on Otliidar.) • 

(*32) 19 A I R 1932 Oudh 314 (316) : 7 Luck 26 : 139 Ind Gas 626 (DB), Bam 
Sahai v. Kunwar Sah. 

(’30) 17 A I .R 1930 Oudh 56 (561 ; 5 Luck 444 : 124 Ind Gas 435 (DB), Nigah Ali 
Khan ▼. Aqilullah Khan, 

[See also (*42) 29 A I R 1942 Pat 166 (168) : 198 Ind Gas 3 (DB). Bam Lagan 
Singh v. Bam Bilochan, (An acknowledgment by the^ mortgagor of a prior 
mortgage in a later mortgage executed by him is suflficient to save limitation 
as against intermediate mortgagees who hold mortgages executed before the 
acknowledgment.) 


# 
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a fresh period of limitation from the date fixed for payment under Section 19 
the renewed mortgage. 'This, however, is not because the renewal Notes 36-37 
implies an acknoiulcdgment of liability with reference to the original 
mortgage. The mortgagee’s right to a new period of limitation is 
based on the fact that the renewal gives him a fresh cause of action} 

See also the undermentioned case.^ 

Though the renewal of a niortgage furnishes a new cause of action, 
the mortgagee is entitled to priority over intermediate mortgagees to 
the extent of the amount of the prior mortgage.^ 

See also Article 132 Note 15. 


37, “Fresh period of limitation shall be computed from 
the time when the acknowledgment was so signed.” — The 
effect of an acknowledgment under this section is that the plaintiff 
is entitled to a fresh period of limitation from tlie time when the 
acknowledgment is signed.^ Under the Acts of 1371 and 1859, it was 
expressly provided that the length of the fresh period of limitation 
depended on the nature of the original liability. This provision has 
been omitted in the Acts of 1877 and 1903. But the omission does not 
mean any change in the law. The fresh period is to be computed from 
the date when the acknowledgment is signed? But, under s. 12 ci. U), 

Section 19 — Note 36 

1 . (’25) 12 AIR 1925 Mad 1108 (1109) : 86 lud Gas 434 (DB), Yagnanarayana v. 

Y enkaia. 


2. {’39> 26 A I R 1939 Lah 212 (214), Abdullah v. Ishaq Mohammad. (Mortgage 
without possession Stipulation in mortgage that mortgagee is entitled to take 
possession on default m payment of annual interest — Mortgagor subsequently 
mortgaging the equity of redemption in the properties to the mortgagee in lieu 
of payment of interest defaulted for five and half years - Suit for pObtession by 
mortgagee on subsequent default on the basis of original mortgage — Held that 
the execution of the second mortgage satisfied the cause of action based on the 
first default and th it therefore the starting point for limitation was not the first 
default but the subsequent default and there was no question of extending the 
period of limitation by the acknowledgment contained in the second mortgage.) 

3 . (’18) 5 A I R 1918 Mad 1327 (1329, 1330) : 38 Ind Gas 240 (DB), Velayuda 
lieddi V. Narsirnha Rtddi, 


(’25) 12 AIR 1925 Mad 1108 (1109, 1110) : 86 Ind Gas 434 (DB), Yagnanarayana 
y. Venkata, 


Section 19 — Note 37 


1. (*45) 32 AIR 1945 Mad 10 (11) : ILR (1945) Mad 521 : 219 Ind Gas 231 (DB), 
Kalappa Oevara v. Krishna Mitter, 

(’45) I L R (1945) All 35 (36), Kutijilal v. Dwarka Prasad. 

( 68) 10 Subh W R 478 (480) ^DB), iiunjeet Harain v. Shureefoonissa. (A mort- 
gage nob having legally been put an end to and 60 years not having elapsed 
since the last recognition of the mortgage by the mortgagee, the mortgagor or 
his representatives can claim to redeem it.) 

2. ( 2#) 14 AIR 1927 Mad 1200 (1200) : 106 Ind Gas 619, So/nasundaram Ayyar 
V. Kfishna Ayyar, 

(*22) 9 A I R 1922 Nag 256 (258) (DB). Waman v. Deorao. (Where a mortgage 

doenment dated 1906 acknowledged the liability under a mortgage dated 1904, 

a fresh period of limitation can commence only from 1906, the date of the later 

mortgage, and not from the date fixed for payment of the amount due under 
that mortgage.) 
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Notes 37-38 


in computing the fresh period the day on which the acknowledgment 
is signed should be omitted.® 

Where a debtor acknowledges a certain debt and also promises to 
pay it within certain period, a fresh period of limit ition is to be counted 
from the date of the acknowledgment and not from the date to which 
the payment is deferred.®^ 

The fresh period of limitation computed under this section is 
period “reckoned” within the meaning of S. 6, and hence, where the 
plaintiff is under any of the disabilities mentioned in that section at 
the time of acknowledgment, he is entitled to the benefit of that 
section also.^ See also Note 14 under section 6. 

38. Admissibility of oral evidence as to date of acknow- 
ledgment — Sub.section (2). — Sub* section (2) of this section provides 
that where the writing containing an acknowledgment is undated, oral 
evidence may be given of the time when the acknowledgment was 
signed. This shows that the date of an acknowledgment need not be 
mentioned in the writing which contains the acknowledgment.^ 


But the express provision that where the writing is undated oral 
evidence as to the date is admissible, implies that where the writing 
is datedt such evidence will not be admissible. But, even in such cases, 
evidence will be admissible to prove that the date given in the writing 


3. (*23) 10 A I R 1923 Nag 143 (143) : 71 Ind Gas 566, Jainarayan Bapu v. 
Vithoba. (Objection was that Section 12 (1) uses word “day” while Section 19 
uses “time”. Objection overruled.) 

(*90) 13 Mad 135 (137) (DB), V enkataramayyar v, Kothandaramayyar. (Under 
Section 3, clause 2 of the General Clauses Act, the word “from” is sufficient to 
exclude the first of a series of days or any other period of time.) 

See also Section 12 Note 3. 

3a. (’45) 32 AIR 1945 Mad 10 (11) : ILR (1945) Mad 521 : 219 Ind Gas 231 (DB), 
Kalappa Devara v. Krishna Mitter, 

(*45) ILR (1945) All 35 (36), Kunjilal v. Dwarka Prasad. 

4 . (’42) 29 A I R 1942 Bom 248 (251) : I L R (1942) Bom 574 : 202 Ind Gas 196, 
Shantaram Shanlcar v. Chintamanrao. 

(’33) 20 A I R 1933 All 100 (101) : 142 Ind Gas 794 : 54 All 1019 (DB), Chandra- 
bhan v. Rajkumar. 

(’90) 13 Mad 135 (138) enicataramayyar v. Kothandaramayyar. 

(*19) 6 AIR 1919 Lah 177 (178) : 52 Ind Gas 115, Ramji Lai v. Manya. 

(’12) 14 Ind Gas 694 (698) (DB) (Cal), Sarat Chandra Siyigh v. Sudhan Hari, 

(’36) 23 AIR 1936 All 152 (153): 161 Ind Gas 330, Rameshchandra v. Bashi Ram 
Bhajan Lai. ((’09) 6 All L Jour 378 (DB), Ram Charan v. Ram Dasst not 
followed.) 

ISee (’39) 26 AIR 1939 Bom 237 (239, 244): 183 Ind Gas 225 (DB), Bhalchandra 
Dattatraya v. Chanhasappa Mallappa.'] 
iSee also (’45) 32 AIR 1945 Mad 149 (149): (1945) 1 Mad L Jour 3, Somalinga 
V. Muthulahshmi, (Death of mortgagee after amount became due on mortgage— 
Acknowledgment during minority of mortgagee’s sqp — Son dying during 
minority — Legal representative’s suit within 3 years from minor’s death is 
within time.)] 

Section 19 — Note 38 

1. (’21) 8 AIR 1921 Nag 1 (2) : 65 Ind Gas 279 : 17 Nag L R 209, Onkar LaX v. 
Raj Mohamed, 


I 
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is a mistake for some other date.^ (Compare Evidence Act, section 92 
Proviso 1.) 

Where the date given in writing containing an acknowledgment 
of liability is scored out, it has been held that in such cases, the 
document is undated and that therefore oral evidence may be given 
of the date of the document.^ In the undermentioned case,* where an 
acknowledgment bore a date which had been altered, it was held by 
the Bombay High Court that it could not bo said that the acknowledg- 
ment was undated and hence oral evidence to prove tlie date was held 
to be inadmissible. 

An inference drawn from a document is not oral evidence.'^ 


39. Oral evidence of contents of acknowledgment 

Sub-section (2). — The expression **contents ’ of a document si)Uply 
moans what is contained in the document. Hence, evidence of contents 
of a document is evidence given for proving what is contained in the 
document. Under the Evidence Act, Ss. Gl, 63, 64 and 65, oral evidence 
of the contents of a document is not admissible except when such oral 
evidence constitutes secondary evidence as defined in s. 63 of the same 
Act and the case fails within one of the categories mentioned in s. 65. 
The provision in sub-s. (2) that subject to the provisions of the Indian 
Evidence Act, 1372 oral evidence of the contents of an acknowledgment 
shall not be received, merely re-enacts with reference to an acknow- 
ledgment of liability the provisions of the Evidence Act on this point. 


In the Act of 1859, there was no provision corresponding to 

sub-s. (2) ^of this section. But cl. (c) of s. 20 of the Act of 1871 ran as 

follows ; “When the writing containing the promise or acknowledg- 
ment is undated, oral evidence may be given of the time when it was 
signed. But when it is alleged to have been destroj^ed or lost, oral 
evidence of its contents shall not be received.*" It must be remembered 
that at the time of the passing of the Act of 1871, the Evidence Act of 
1872 had not been passed. Nevertheless, under general principles of 
evidence, oral evidence of the contents of documents would have been 
admissible as secondary evidence whore, inter alia, the document had 
been lost or destroyed. The effect of the express provision in the above 
clause was to make such evidence inadmissible where the document 
was alleged to have been lost or destroyed. In other cases in which 
secondary evidence would have been admissible under the general law 
of evidence, oral evidence of the contents of documents embodying 
acknowledgments of liability would also have been admissible.^ 

2. (’77) 1877 Bom P J 238 (DB), Amratlal v, Jamnl^. ’ 

3 (’33) 20 AIR 1933 Mad 104 (105) : 140 Ind Gas 774, Peramanayagan PUlai 
V, tiaman Chettxar, 


: 3 Bom L B 574 (DB), Gulam AH v. Miyabha, 
(bee the criticism of this decision in 12 Mad L. Jour 142 (Jour )) 

PUlai v 


Section 19 — Note 39 

1 . (’86) 12 Cal 267 (268, 269) (DB), Shambku Nath Nath v. Ram Chandra Shaht. 


Section 19 
Notes 38-39 
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In s. 19 of the Act of 1877, the clause was amended and re-enacted 
as follows : “When the writing containing the acknowledgment is 
undated, oral evidence may be given of the time when it was signed ; 
but oral evidence of its contents shall not be received. “ It will be noted 
that there were two points of difference between the amended clause 
and the old clause : 

(1) The full stop after the word “signed” was converted into 
a semicolon. 

(2) The words “when it is alleged to have been destroyed or 
lost” in the second part of the clause were omitted. 

Under these circumstances, there was a conflict of decisions as to 
the interpretation of the clause. According to the Bombay High Court* 
the effect of the amendment was to make oral evidence of the contents 
of an acknowledgment inadmissible in all cases, and not only where 
the document was alleged to have been destroyed or lost, as under the 
previous Act. Thus, according to this view, oral evidence of the con- 
tents of an acknowledgment could not be given even where the 
document w^as in the possession of the opposite party and the case 
was thus one in which secondary evidence of the contents of the docu- 
ment would have been admissible under the Evidence Act. 

But, the Calcutta® and Madras^ High Courts took a different view 
of the matter. According to these High Courts, the clause did not 
preclude the admission of oral evidence of the contents of a document 
embodying an acknowledgment where secondary evidence of such 
contents would have been admissible under the Evidence Act. In 
giving reasons for the above view, the Calcutta High Court in Sham- 
bhu Nath Nath v. Bam Chaiidra Shaha^^ observed as follows : 

‘ One branch of the law of Evidence is that already referred to. 
It is contained in S. 64 and the following sections of the Evidence 
Act, and it determines the coses in which secondary evidence may 
be given of the contents of a document not produced. Another 
branch of that law is contained in S. 91, and the following sections. 
It deals with the question how far oral evidence, or evidence of 
oral communications, may be given to vary, control, or add to 
the effect of a document. 

The first part of the paragraph before us [sub-s. (2) of S. 19] clearly 
belongs to the latter branch of the law. And, it w^ould seem, the 
object was to remove any question which might otherwise have 
arisen whether the rules generally excluding oral evidence to alte r 

2 m (*88) 12 Bom 2C8 (269) (DB), Ziulnissa had i Begum v. Motidev Batandev. 

3. (’86) 12 Cal 267 (270, 271) (BE), Shambhu Nath Nnth v. BamChandra Shaha. " 
(’86) 13 Cal 292 (294, 295) (DB), Wajxbutt v, Kadir Buksh. (Where an original 

account book containing an acknowledgment of debt had been filed in Court and 
subsequently lost, it was held that secondary evidence of such acknowledgment 
might be given, notwithstanding the words of S. 19 of this Act.) 

4. (’92) 15 Mad 491 (492) : 2 Mad L Jour 253 (DB). Chathu v. 

(Document containing acknowledgment was in possession o e en an , 
tbat 86 C 0 Ddary evidence of its contents admissible.) 

5. (’86) 12 Cal 267 (269, 270) (DB). 
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the effect of documents might not exclude oral evidence of the 
date of an undated document, where the date is an essential matter. 
Accordingly, it is said that oral evidence of the date of the docu- 
ment may be given. The paragraph then proceeds : ‘but oral evi- 
dence of its contents shall not be received.’ These latter words are 
introduced with a ‘but,’ and they apeak not of secondary evidence 
but of oral evidence. We do not think they ought to be understood 
as dealing with an entirely different branch of the law of evidence 
from the earlier part of the sentence, and as repealing S. 66 of the 
Evidence Act, so far as it relates to acknowiedgmtuts. We think 
the woi'ds in question are of the nature of a saving clause, guard- 
ing against the supposition that the prior words interfere with the 
general rules as to oral evidence further than the express words 
require.” 


By the introduction of the w’ords “subject to the provisions of 
tlie Indian li^vidence Act, 1872 ’ into this clause the Legislature has 
now given effect to the above view, namely that secon lary evidence 
may be given to prove the contents of an acknowledgment in cases in 
which such evidence is admissible under the Evidence Act. But, the 
reasoning of the Calcutta High Court in the above passage is not 
correct. It has proceeded on the view that evidence of the date of 


an undated document and of the contents of a document would fall 
within the category of evidence given for altering the effect of a 
document, while neither class of evidence would fall under such 


category. In the former case the date not being specified in the 
document at all, there is no question of altering the effect of the 
document by external evidence. In the latter case, evidence given to 
prove what is contained in a document cannot be evidence the object 
of which is to control or alter the effect of the document. 


Sub-scction (2) of this section is not applicable where tlio docu- 
ment itself is available and is being construed to find its meaning as 
u fact. Evidence is always admissible to ijrove the surrounding 

circumstances in which the document came to bo executed.® (See 
also Note 32.) 


40. Oral evidence of the factum of acknowledgment. 

An acknowledgment of liability is required by this section to be in 

writing if it is to be relied on for saving limitation. Hence, an 

acknowledgment which is relied on for such a purpose is a “matter 

required by law to be reduced to the form of a document” within the 

meaning of s. 91 of the Evidence Act. Hence, under that section, the 

fact that an acknowledgment of liability has been made in writing 

cannot be proved except by the production of the document itself or 

^secondary evidence o f the contents thereof. ^ In this connexion, the 

6^(*42) 29 Alii 1942 Pat 170 (173T7“l99 Ind Gas 667 (DB)7 iianidiu S.nah y 
namparxzhhan Singh. ^ 


Section 19 — Note 40 

1- ( 2!) 63 Ind Caa 490 (491) (DB) (nil), Hari Murut v. Bamhit. (When plaintiff 
relies u^n wntW statement in previous suit as amounting to acknowledgment 
he ought to produce that statement or a certified copy of it; the production of 
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Section 
Notes 40 


19 

-43 


distinction between proving the contents of a document and proving 
the facts recorded in such document must be remembered.^ The 
prohibition against the admissibility of oral evidence (except in certain 
cases) as to the contents of an acknowledgment arises under the second 
part of sub-section (2) of this seetion, which it has been seen, merely 
re-enacts with reference to acknowledgments of liability the general 
provisions of the Evidence Act on the point. The prohibition against 
the reception of such evidence for pi-oving the factum of an acknow- 
ledgment in writing arises under section 91 of the Evidence Act. 


41. Admissibility of evidence for contradicting or 
varying, etc., matters stated in document containing 
acknowledgment of liability. — Though, as seen in Note 32, 
external evidence is not ordinarily admissible for the purpose of 
construing a document alleged to contain an acknowledgment of 
liability, such evidence is admissible for the purpose of contradicting, 
varying, adding to or subtracting from the contents of such document. 
The reason is that the prohibition contained in S. 92 of the Evidence 
Act against the admission of evidence to contradict, vary, add to or 
subtract from the terms of a written instrument does not apply to 
unilateral documents like acknowledgments of liability.^ Hence, not- 
withstanding that a document admits that a liability exists at a 
certain time, evidence is admissible to show that the liability did not 
exist at that time. Similarly, where a person executes a document 
containing an acknowledgment of liability and, at the same time, 
orally promises to pay the debt, the oral promise can be proved in 
order to show that there was a fresh contract between the parties and 
not merely an acknowledgment of liability.^ 


42. Acknowledgment need not specify exact nature of property or 

right, — See Note 2G. 

43. Acknowledgment of liability coupled with averment 
that time for payment, etc., has not yet come, — Under 
explanation I of this section, an acknowledgment may be sufficient 
although it is coupled with an averment that the time for payment, 
etc., has not yet come. Thus, where a judgment-debtor states that the 
amount due under the decree remains unpaid but that the time for its 
payment has not yet come, his statement is a sufficient acknowledg- 
ment of liability under the decree.^ 

the decree in the suit will not suffice, nor is the plaint in that suit admissible as 
secondary evidence of the contents of the written statement.) 

2. See ^yoodrofIe and Amir All’s **Law of Evidence,” 6th Edition, page 652. 

Section 19 — Note 41 

1. (*30) 17 AIR 1930 Nag 298 (299) : 26 Nag L R 320; 127 Ind Gas 894, Chhedilal 
T. Manoharlal. (Acknowledgment is not a document contemplated in 8. 92 of 
Evidence Act.) 

2. (’30) 17 AIR 1930 Nag 298 (299, 300) : 26 Nag L R 320 ; 127 Ind Gas 894, 
Chhedilal v. Manoharlal, 

Section 19 — Note 43 

1. (22) 9 AIR 1922 Cal 187 (189) : 64 Ind Gas 993 (DB), Paresh Nath Pal v. 
Ismail Sardar, 
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An admission of a debt with the averment that the time for 

payment has not yet come must be distinguished from a statement 

that a sum of money will become due on the happening of an event 

future ^d uncertain. In the latter case, there is no acknowledgment 

of a debt at all, but only the allegation of incidents out of which a 
ciebt may at some time arise, ^ 

It' of liability may be accompanied 

riv — Under explanation i, an acknowledgment 

under the section may be coupled with a refusal to pay or 

fhl'r/fp w ^‘^“ission that a debt is due from 

defendant but that he is unable to pay it to the plaintiff as there 

e othei claimants to the money, is sufficiGnt acknowledgment for the 

puipose of the section. Similarly, an assertion that a method of 

lesortTn it was the duty of the creditor to 

Tot T ^ ‘^he debtor does 

not affect the efficacy of an admission of liability made by the debtor 

o7liabiHtvT"^"l be a clear admission 

Teen disc^ ^t'^tement that the liability existed once but has since 

S^:t£s^S HabilS ^r ^ ease, ther!^ is n^o admil: 

2. (’67) 3 Mad H C R 308 (311) (DB), John Young v. MangalpiUy Ra,naiya. 

, Section 19 — Note 44 

I. ( 19) 6 AIR 1919 Mttd 941 (942) • 4f5 Tn^ Poo Q7 q c i; n 

Paitar. ^ v. Paraszirama 

[iS^tf ( 44) 31 AIR 1944 247 f^oO) • Tr R ■\t 

Oxrijashankar. ^ ^ 24 4. Ghansiam r. 

(’41) 28 AIR 1941 Oudh 254 (255, 256) : 199 Ind Gas 885 n. / ^ 

T. hits,;? h if £? 

m.So] “ ™"ve.'.d 1 . ...ffiolmi .cknowledg- 

[See also (’99) 26 Cal 204 (217) : 2 Cal W N 718 t ^rt r t 

(Letter by defendants to plaintiffs’ aLly tlhe^efftt 

were willing to nav flio • i.- • ©ffect that the defendants 

title to give a good receipt to th^d'^r's should show a 

"iSlr “8. .. 

raent on earlier note to tL eSe-t thTt ^i earlier pronote -Endorse- 

note was. executed and tL former 
endorsement did not dlrhabimv nn^ tf 

having been discLrgedV paid off 'fpS allegation of the liability 

of liability.) ® ^ “ “■ ^“dorsement amounted to acknowledgment 

SLi*'',? ‘rj ' 
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Section 19 45- Acknowledgment of liability coupled with a claim of 

Notes 45-46 set-off. — Under explanation I to this section, an acknowledgment 

of liability may be coupled with a claim of set-off. Thus, where the 
defendant admits that he owes a certain sura to the plaintiff but 
states that he is entitled to set off against this sum another sum which 
the plaintiff owes him, the admission is sufiBcient acknowledgment 
under this section.^ 

But, there must be a definite admission of liability by the 
defendant. Thus, where in reply to a demand made by the plaintiff, the 
defendant claims that the debt has been discharged and states that he 
owes nothing because he has paid a hundi on account of the orelitor, 
there is no acknowledgment of liability coupled with a claim of set- 
off. But it is a direct and express repudiation of the debt giving details 
of the manner in which it has been discharged.^ Similarly, a statement 
that the money claimed is not due, but that if it is, it must be set-off' 
against an amount due from the plaintiff, is not an acknowledgment 
of liability coupled with a claim of set-off. It is a denial of liability 
with a claim by way of set-off in the alternative.® So also, where a 
defendant denies that he owes anything and claims that it is the 
plaintiff that owes him a certain sum, but admits that the latter is 
entitled to set off a certain amount against his claim, there is no 
acknowledgment of liability under this section. The reason is that in 
such cases there is no acknowledgment of liability coupled with a 
claim of set-off, but there is an assertion of a claim coupled with an 
admission of a right to set-off reducing the amount claimed.^ 

46, Acknowledgment not addressed to person entitled, 
sufficiency of — Explanation I. ~ Explanation i to the section 
provides that an acknowledgment for the purposes of this section may 
be sufficient “ although it is addressed to a person other than the per- 
son entitled to the property or right. ** 

The first question that arises on the above words is whether they 
imply that an acknowledgment under this section must be addressed 
or communicated to anyone. One this point, there is a conflict of 
decisions. One view is that the section contemplates only an acknow- 
ledgment addressed or communicated t o some particular person, so 

Section 19 Note 45 

1. (’21) 8 AIR 1921 All 335 (337) : 59 Ind Gas 941 : 43 All 216 (DB), Curlendf>r 

V. Ahdtil Hotnid. (Letter enclosing account and showing how account Bettled.) 

2. (’13) 20 Ind Gas 10 (11) (DB) (All), Badrt Dass v. Manohar Das^. 

3. ( 13) 21 Ind Cas 30 (31) (DB) (Mad), S aik Meera Sahib d Co, v. Nattiar 
Lubban. 

4. (’87) 1887 Pun Re No. 60, Mu'ree Brewery On, v. Hazura Mai. 

(’27) 14 AIR 1927 All 317 (317, 318) : 100 Ind Gas'189, /aZ v. T. Caul. 

(See (’48) 35 AIR 1943 East Punj 36 (37) : 50 Pun L R 85, Lakshmz Su'i Khadi 
Bharuiar v. Bhagat Singh. (Letter written by defendant along with statement 
of account alle’in? that it is the plainbirf who owed to defendant certain 
amount— Account referring to some amount payable by delendant to plaintiff 

at one time — Held not acknowledgment.)] 

Secuon 19 — Note 46 

1. (’06) 33 Gal 613 (618, 619) ; 3 Cal L Jour 576 : 10 Cal W N 651 (DB), mam 
dli V. Baij Nath Ram Sahu. 
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that an entry in the defendant’s own book, not communicated to 
anyone else will not be a sufficient acknowledgment under this section.* 
The other vievsr is that the section does not imply that an acknow- 
ledgment of liability mv,st be ad iressed to some person*® but only 
provides that it is addressed to any person, it is not necessary that 
It must be addressed to the ven^on entitled. Thus, according to this 
view, an acknowledgment under this section may be contained in a 

\Ju ILL 9 

Where an acknowledgment of liability « addressed to any per- 

^n It IS clear from the language of explanation i that it need not be 
addressed to the plaintiff or to anyone thiongh whom he claims^ In 

TedrmentT """ " 

2a (’39) 26 AIR 1939 Bom 237 (248) ; 183 Ind Gas 225 (DB). Bha’chavd a Dat- 

'V a (An acknowledgment made in a docament 
though not addresr^ed to any person is a valid acknowledgment ) 

(’38) 25 AIR 1938 fat 180 (181) : 174 Ind Cas 779 (OB) .fr^ ivnra,on 

A P'ln.de,,. (Acknowledgment addressed to dead jerson ia sufficient^ ' 

Acknowledgment contained in a document executed in favour of a person ^ a"i 
the tune of execution was dead is valid.) ^ ''•noat 

(’19) 6 AIR 1919 Cal 48 (50) : 53 Ind Cas 898 (DB\ Jar<arB,an Shaha v T)n^l 

(.Ab.chalnama stating that accounts are remaining oladjusted which 
the arbitratons are to adjust amounts to acknowledgment ) ^ 

3. ( 9n) 16 I\Jad 3G (368) : .* NFad L Jour IQl /nri\ T’’’* • n tr 

4 (’4*h ^9 AIR 194.0 Piif •“Q /''A\ r ^ 7 ^pt flajt v. Mamma- an, 

-I. {^.) -y AIR 1942 Pat ,S (/4) : 20 Pat 770 : 199 Ind Cas £.66 (HT^i 4 ;- 

y. Bhuveshwari Kuar. (An admission of liahi IRv ir. *. * Bida Ah 

debt by the mortgagor in a sale deed t^ns err ^g t"o eouhv 1 

W N’l7 S'l Jo'uf 3m Zu '/r"' ^ "" : 8 Bom L R 501 : 10 

f’lsTlS fnd'c <9n r"‘ " 

Bale deed thartl o I roL rty is^''"^ Nar,.yau v. Sheo Prasad. (Statement in the 
for the purpose of iedL, tion.^ sufficient acknowledgment 
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some earl^' decisions,® however, a contrary view was taken and it was 
held that an acknowledgment under this section must be addressed 
to the plaintiff or some one through whom he claims. It is submitted 
that this view cannot be supported. One of these decisions® bases its 
view on the fact that explanation I to this section only says that an 
acknowledgment not addressed to the person entitled may be sufficient 
and not that it shall be sufficient. It is submitted that the reasoning 
is not clear. The same decision also professes to follow the judgment 
of the Privy Council in Vyapoory Moodliar v. Yeo Kay 7 In the 
above judgment, no doubt, the following passage occurs : 

“ lie (the defendant) does not admit that he was liable to be turned 
out of xDossession, or that anyone had a right of possession against 

(’•26) 13 AIK 1926 Cal 686 (687) : 91 Ind Cas 461 (DB), Azizur Rahman v. Rama^ 
Chandra. (A statement contained in a kobala that a certain, mortgage on some of 
the properties comprised in the kobala is still subsisting has the effect of an 
acknowledgment.) 

(’14) 1 AIR 1914 Cal 795 (797) : 22 Ind Cas 650 (DB), Guru Charan v. Surendra. 
^(’10) 8 Ind Cas 788 (790) (DB) (Cal), Nistarhii Debt v. Chandi Da$i DeU. 

(*03) 30 Cal 687 (689) (DB), Ambica Dat Vyas v. Nityanund Singh. 

(’23) 10 AIR 1923 Lah 369 (370) : 76 Ind Cas 751 (DB), Lab?ia Mai v. Iman Dim. 
(Admission of liability contained in an endorsement of the Sub-Begistrar about 
admission of execution and receipt of consideration and signed by the debtor is 

sufficient acknowledgment.) ^ • 

(’09) 4 Ind Cas 902 (906) : 1910 Pun Re No. 43 (DB), Abdul Ah v. T on Goldstein. 

(’97) 1897 Pun Re No. 9, Jalli v. Maliat Pif Bakhsh, (Statement made by mort- 
gagees in a deed of mortgage executed by them that the land was mortgaged to 

them amounts to an acknowledgment of their liability.) 

(’93) 16 Mad 366 (368) : 3 Mad L Jour 191 (DB), Uppi Baji v. Mammava7i. 

(Acknowledgment contained in will.) 

(’84) 7 Mad 392 (396) : 8 Ind Jur 186 (DB), Raman v. Vairavan. (Letter by the 
drawer of a hundi to the drawee asking him to pay the amount covered by the 
hundi to the person, in whose favour it is drawn, is a sufficient acknowledgment 
for the debt due as well on the account as on the hundi (hundi given for debt 

due on account).) 

(’31) 18 AIR 1931 Oudh 54 (56) : 130 Ind Cas 347 (DB), Aijaz Husain v. Ram 
Sarup. (Admission of liability contained in a deed of gift executed by the debtor 
in favour of his son constitutes a valid acknowledgment.) 

(’19) 6 AIR 1919 Pat 244 (246) ; 49 Ind Cas 868, Jagernath Gir v. Raj man Gir. 
(Acknowledgment in a deed of assignment executed by the obligor in favour of a 

third person is sufficient to save limitation.) /oi. * 

(’13) 20 Ind Cas 27 (27, 28) : 35 All 437 (DB), Megh Raj v. Mathura Das. (State- 
ment acknowled^ng debt due under a mortgage made and signed before a Judge 

in a suit is sufficient acknowledgment.) 

\See (’81) 6 Cal 447 (451, 452) (DB), Laljee Shahoo v. Roghoojiundun Lal bahoo. 
(K creditor who does not openly assent to an amount acknowledged by his 
debtor to be due to him, is nevertheless entitled to take advantage of such 
acknowledgment so long as it remains uncoutradicted and unexplained y 

S.'rssrio Bom 71 (73)(DB), MaJialakshmi Bai v. Firm of Nageshioar Pur- 

cSfsTcal 613 (618, 619) : 3 Cal B Jour 576 : 10 Cal W N 551 (DB). Imaur 

613 (618) : 3 Cal B Jour 576 : 10 Cal W N 551 (DB). Zmam 

T. Baijnath Ram Sahu. ^ a t om /T>n\ 

7 . (-87) 14 Cal 801 (808) : 14 lud App 168 ; 5 Sar 50 : 11 Ind Jur 397 (PC). 
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him, nor does he make any admission at all to the plaintiff or 
to anyone through tvhom he claims. *’ 

Bat, in the face of the clear language of the section, it must bo 
held that the Privy Council in the above passage merely meant to 
state as a fact that in the case before tliem there was no admission 
made to the plaintiff or to anyone through whom he claimed, rather 
than to lay down as a proposition of Imo that an acknowledgment of 
liability under this section must be addressed to the plaintiff' or some 
one through whom he claims. That this is so, is clear from the fact 
that the Privy Council itself in later decisions'^ has only proceeded 
on the view that an acknowledgment under this section need not be 
addressed to tlie plaintiff or to anyone through whom he claims. 

In Fatimatulnissa Begum v. Sunday a decision of the 

Privy Council, (in which it was held that the alleged acknowledgment 
was not sufficient) the following passage occurs: 

a-nd that is an application for mutation of names in 1839 

which was not an acknowledgment made to the mortgagors^ but 
only an official proceeding to substitute the sviccessor of a mort- 
gagee for his predecessor under the title which then actually 
existed.” 

In view of the above discussion, this passage cannot be taken to 
imply that an acknowledgment of liability must be addressed to the 
person entitled. The passage must be taken as meaning only that in 
the particular case^ there \vas no sufficient acknowledgment. 


Illustrations. 

1. A was the mortgagee with possession of certain rights in land 
which later were commuted into a fixed money allowance to be paid 
from the Government Treasury. A received such money payments from 
the Government and gave to Government receipts for such payments, 
signed by him as mortgagee. It was held that the receipts constituted 
acknowledgments of liability (i. e., liability to be redeemed) within 
the meaning of this section and saved limitation for a suit for redemp- 
tion of the mortgage.'* 

2. A, the proprietor of an estate, governed by the Chota Nagimr 
Encumbered Estates Act, made a gift of certain property to another. 
Under Section 12 of that Act, the owner could not alienate any of his 
piQ])ertie3 wit hout the previous sanction of the Commissioner, Such 

8. ('06) 33 Cal 1017 (105S) : 33 Ind App 105 : 4 Cal L Jovir 94 : 8 Bom L K 501 : 
10 Cal W N 874 : 16 Mad L Jour 300 ; 3 All L Jour 525 : 2 Nag L H 130 (PC), 
Maniram Sefh v. Seth Ilupchand, * 

('32) 19 AIR 1932 P C 55 (56) : 59 lud App 130 : 11 Pat 272 : 136 lud Cas 798 
(PC), Bageshwari CJiaran v. Jagar Nath Kuari, 

(’98) 25 Cal 844 (851) : 25 Ind App 95 : 2 Cal W N 402 : 7 Sar 294 (PC), Sulcha- 
moni Choivdhrani v. Ishan Chunder Roy, 

(’13) 18 Ind Gaa 909 (910) : 37 Bom 326 : 40ilnd App 68 (PC), Iliralal Ichhalal 
V. Desai Narsilal CJiaturbhujdas. 

8a. (1900) 27 Gal 1004 (1011, 1012) : 27 Ind App 103 : 4 Cal \V N 565 (PC). 

9- (’13)18 Ind Cas 909 (910): 37 Bom 326 : 40 lad App 68 (PC), Iliralal 
Ichhalal v. Desai Narasilal Chaturbhujdas. 

3.Lim,42. 
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sanction being absent in the case, the donee applied to the Commissioner 
praying that the gift might be sanctioned or that a fresh gift might be 
ordered on the same terms. The implied admission of the want of title 
contained in the application was held suflScient acknowledgment under 
this section though the admission was made to a third person, viz., the 
Commissio'ner, and not to the plaintiff (owner of the estate) or some 
one on his behalf. 

3. An acknowledgment of a debt contained in a letter to the 
attorney of the creditor is suflScient for the purpose of this section.^^ 

4. An acknowledgment of a debt made to the creditor’s brother is 
sufficient under this section. 

5. An acknowledgment by a mortgagee of the mortgage and of his 
liability to be redeemed may be contained in a deed of sub-mortgage^ 
or other document executed by him in favour of a third person. 

6. An acknowledgment of liability may be contained in a document 
presented or addressed to the Court, (see Note 47.) 

7. A dispute having arisen among the members of a Hindu joint 
family as to their respective liabilities in regard to certain debts owed 
by the family, the matter was referred to arbitration. The agreement 
of reference to arbitration contained an acknowledgment of liability to 
the creditor. It was held that though the acknowledgment was not 
made to the creditor but was only contained in a document embodying 
the mutual arrangement between the members of the family, it was 
sufficient under this section.^® 

8. An acknowledgment of a debt contained in a document executed 
in favour of a person who is dead at the time of the extcution of the 
document is sufficient under this section.^® 

9. An acknowledgment of a debt in an application before a Debt 
C3onciliation Board is sufficient under this section. 

10 (’32) 19 AIR 1932 P 0 55 (56) : 59 Ind App 130 : 11 Pat 272 : 136 Ind Cae 
798 (PC), Bageshivari Charan v. Jagartiath Kuari, 

11. (’26) 13 AIR 1926 Gal 1140 (1142, 1143) : 97 Ind Cas 710 (DB), Shamsud AH 
V. Miriam. 

12. (’28) 111 Ind Gas 617 (618) (DB) (Bom), Pandurang Shivram v. Maruti 
midba. 

13. (’51) 38 AIR 1951 Pepsa 52 (Para 1) : 2 Pepsu L B 148, Arjan Singh v. 
Gurdial Singh, 

(’09) 1 Ind Cas 510 (511, 512) (All), Oendamal v. Ilahi Buksh. 

14 (’04) 6 Bom L R 38 (40) (DB), Vithu v. Keshav, 

(’32) 19 AIR 1932 Bom 531 (534) : 139 Ind Cas 218, Amarchand Rajaram ▼. 
Narayan Vishnu, 

15 (’39) 26 AIR 1939 Sind 113 (123) : I L R (1939) Kar 693 : 181 Ind Cas 596, 
Tikamdas Mathradas v. Kalianji Gordhadas. (In this case an acknowledgment 
of a debt contained in a reference to arbitration was held suflScient under the 
section though the arbitration failed.) 

(*27) 14 AIR 1927 All 488 (489, 490) : 102 Ind Cas 181 : 49 All 801 (DB), Phul 
Singh v. Bhojraj, 

16. (’38) 25 AIR 1938 Pat 180 (181) : 174 Ind Cas 779 (DB), Amrit Narayan 
Singh v. Baijnath Pandey. 

17. (*46) 33 AIR 1946 Nag 344 (345, 346) : I D R (1946) Nag 493 : 225 Ind Oas 
340 (DB), Bhalchandra Bao v. Brijlal, (Where in an appUcation under S. 6 of 
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Although thus, an acknowledgment under this section need not Section 19 
he addressed to tho plaintiff or some one through whom he claims, Notes 46-47 
the liability admitted must be a liability to the plaintiff or some one 
through whom he claims. This is clear from the fact that the section 
requires an acknowledgment of liability in respect of the particular 
property or right claimed in the suit.^® 

46a. Acknowledgment contained in balance sheet. A 

statement in a balance sheet submitted in obedience to statute, acknow- 
ledging a debt due is sufficient within this section.^ 

47. Admission contained in document addressed to 

Court As seen in Note 46 above, an acknowledgment under this 

section need not be addressed to the plaintiff or anyone through whom 
he claims. Hence, an acknowledgment contained in a document 
presented to a Court is sufficient for the purposes of this section.^ 

the C. r. and Berar Debt Conciliation Act before the Debt Conciliation Board 

the debtor includes a debt an 1 in the remarks column reference is made to the 

decree under which the daSt is due, the application is an admission of the 

existence of the debt and amounts to an acknowledgment that he is bound by 

the decretal debt: A I R 1911 Nag 95. doubted.) 

(’41) 31 AIR 1911 Nag 217 (250) : I L. R (1914) Nag 244, Ghansiam v. Girim- 
shanhar. 

(’40) 27 AIR 1940 Nag 214 (215) : 190 Ind Gas 818, Jawanmal v. Akaji. 

[See also (’48) 35 AIR 1943 Nag 197 (198) : I L R (1947) Nag 572, Sheolal v. 

Jlamrno. (Quaere.) 

[But see (’41) 28 AIR 1041 Nag 95 (96, 97) : 194 Ind Gas 120 (DB). Udhao 
Nannji v. Narayan Vithoha (The statement contained in the debtor’s appli- 
cation to the Debt Conciliation Board cannot be regarded as an admission 
within S 65 (b), Evidence Act — It is a statement — Under S. 6 of the Debt 
Conciliation Act the statement is not to be deemed a statement of the amount 
admittedly due but the amount claimed )] 

18, (’87) 14 Gil 891 (808) : 14 Ind App 163 : 5 Sar 50 : 11 Ind Jur 397 (pC) , ^ 

Vyapnory Moodliar v. Y eo Kay, 

(*93) 16 Mad 220 (228) : 3 Mad L Jour 35 (DB), Venkata v. Parthasaradhi. (Per 
Wilkinson, J.) 

(’36) 23 AIR 1936 Lah 659 (660) : 165 Ind Cas 74, Ishar Singh v. Sadhu Singh. 

(Bond executol in favour of several persons having equal shares — Acknowledg- 
ment in favour of only one person — Not sulfieient as regards others.) 

Section 19 — Note 46a 
1. (’18) 1918 Mad \V N (S N) 48 (DB). 

Section 19 — Note 47 

1. (;50) ILR (1950) All 235 { >38. 239): 19-49 A L J 522. Sardar Siyigh v. Raghu- 
taj Singh. (Mortgages of 1851 and 1852 —Death of mortgagor in 1886 — Mort- 
gages disputed in mutation proceedings — Statements of mortgagees recorded 
and mentioned in decision of Tahasildar — Statements held admissible and 

operated as acknowledgment within S. 19 to save limitation for redemption in 
1 946. ) 

(’47) 34 AIR 1947 All 74 (80): ILR (1947) All 11 : 229 Ind C.is 583 (FB), Munshi 

■7' “P°“ intermediate mortgage — Subsequent mortgagees 

impleaded Latter holding prior mortgages -Plaintifl submitting in application 

to Court that subsequent mortgagees were prior mortgagees as they had obtained 

simple mortgage in lieu of prior debt - Subsequent mortgagees removed from 

array of drfeudauta— Considering context application held constituted acknow- 
lodgment.) 

(’45) 32 AIR 1945 Bom 143 (145) : 46 Bom L R 931, Supdu Laxmanshet v. Soni- 
ram Ragho. (Acknowledgment contained in compromise petition to Court.) 
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Note 47 


% 


Illustrations. 

1 . An admission of liability contained in a plaint may operate as 
an acknowledgment under this section.^ 

(^43) 30 A I R 1943 Oudh 164 (168, 169) : 18 Luck 601 ; 204 Ind Cas 444 (DB), 
Sheo Prasad v. Parkash Rani. (Prior mortgagee admitting genuineness of 
mortgage-deed in favour of subsequent mortgagee by a writing signed by him on 
the list of documents filed in the case.) 

(’42) 29 AIR 1942 Mad 327 (328, 329) : 201 Ind Cas 782 (DB), Miirli Mohan v. 
Chinia Brahmapya. (A deed of composition filed in Insolvency Court signed 
by the insolvent and his creditors, held amounted to acknowledgment of debts 
specified in the deed.) 

(’33) 20 AIR 1933 AH 364 (366): 55 All 393 : 146 Ind Cas 836 (DB), Adya Prasad 
V. Pal Girjish. (Letter given by decree-holder to judgment-debtor not to take 
out execution for some time — Application by judgment-debtor to Court to place 
letter on record is acknowledgment of liability of amount due under decree.) 

(’33) 20 AIR 1933 All 99 (100): 142 Ind Cas 784 (DB), Md. Rafi v. Kripa Ramji. 

(Dakhalnama filed by mortgagee in execution proceedings against mortgagor 

Dakhaluama containing admission of existence of mortgage is sufficient acknow- 
ledgment by mortgagee of such mortgage.) 

(’14) 1 AIR 1914 All 294 (296) : 22 Ind Cas 816, Bhola Nath v. Ghure. (Compro- 
mise of proceedings in Court containing acknowledgment.) 

(’37) 24 AIR 1937 Cal 226 (229) : 172 Ind Cas 121. 5m. Stidharioyee Bose v. 
Bhujendra Nath. (Acknowledgment in the course of execution proceedings is 
sufficient to save limitation for suit subsequently brought.) 

(’10) 6 Ind Cas 366 (367) (DB) (Cal), BindffsuJari Koer v. Awadh Behary Lai. 

(Compromise to have rest of decree executed at future time is acknowledgment.) 
(’07) 6 Cal L Jour 141 (142) (DB), Brojo Nath Saha v. Gaya Sundari Dassya, 
(Petition in which the judgment-debtor agreed to pay a certain sum to the person 
who attached the decree and took out execution, constitutes an acknowledgment 
of liability to the decree-holder’s representative.) 

(’95) 23 Cal 374 (387) (DB), Norendra Nath Pahari v, Bhupendra Narain Roy, 
(Petition on behalf of judgment-debtor admitting liability for judgment-debt and 
^ making part payment ) 

(’06) 1906 Pun L R Xo. 23, p. 83 (DR), Kanshi Ram v. Badda. (Admission of 
existence of a mortgage contained in an application to the Court for permission 
to make a private alienation of property sought to be proceeded against in execu- 
tion, is sufficient acknowledgment of mortgage.) 

(’18) 5 A I R 1918 Mad 1122 (1123, 1124) : 38 Ind Cas 169 (DB), Paramasivan 
Pillai V. Aristotle Chakona, (Receiver of insolvent’s estate applying to the Court 
for permission to sell insolvent’s property — Admission in such application that 
the property is subject to mortgage —This is sufficient acknowledgment.) 

{'09) 1 Ind Cas 240 (242) ; 5 Nag L R 8, Vithal v. Gopal Rao. (Application of an 
arrested judgment-debtor, praying for his release and for an order to pay the 
decretal amount by instalments, is an acknowledgment of liability in respect of 
a right of decree- holder.) 

[But see (’39) 26 AIR 1939 Nag 113 (118) : 184 Ind Cas 139 : I L R (1941) Nag 
222 (DB), Tapi Bai v. Shankar Pal. (The observations that an entry in a ‘Jisw 
of reliance’ a local term meaning a list filed in a suit of the documents which 
the party relies on is not acknowledgment as it is not addressed to any one 
juristically connected with the plaiutiS, is not correct.)] 

2. (*14) 1 AIR 1914 All 481 (482) : 36 All 408 : 24 Ind Cas 104 (DB), Baleshwar 
V. Bam Deo. (Co-mortgagor’s statement in the plaint of a redemption suit that 
the other co-mortgagors have been impleaded as defendants, as they would not 
join as plaintiffs, is an acknowledgment of the latter’s right to redeem.) 

(’24) 11 AIR 1924 All 876 (877) : 84 Ind Cas 5, KriskTia Misdr v. Dwarka 
Pandey, (Do.) 

(’21) 64 Ind Cas 979 (979) (DB) (All), Maysud Husain v. Karimuddin. (Do.) 
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2. An admission of liability contained in a written statement may 
amount to an acknowledgment of liability under this section/ 

3. The acknowledgment of a debt l)y its inclusion in the schedule 
of creditors filed by an insolvent in the course of insolvency proceeding 
will be sufficient under this section/ 


(’25) 12 AIR 1925 Lali 529(529): 86 Ind Cas 859 (DB), ChUnnn Lai v. llain Likh. 
(Admission in a plan filed with a plaint might possibly for certain purposes be 
regarded as an admission made in the plaint ) 

(’25) 12 AIR 1925 All 174 (175); 85 Ind Cas 330(DB), Sanwal Das v. AH Madhi. 
(Sub-mortgagee’s suit for sale — Description of property as a mortgage interest is 
sufficient acknowledgment.) 

3. (’39) 2G AIR 1939 Cal 399 (402) : ILR (1939) 2 Cal 38 : 187 Ind Cas 831 (DB). 
Gumti Debi v. Jugal Kishore. (Suit by decree-holder for declaring certain 
alienations by judgment debtor as void — Written statement by mother as 
guardian ad litem of the minor judgment-debtors admitting decree to be un- 
satished but contending that other properties left are sufhcient to satisfy 
decree amounts to acknowledgment of decretal debt.) 

(’29) 16 AIR 1929 All 242 (242) : 115 Ind Cas 627, Chheda Lai v. Ohulam Abbas. 
(Plaintiff suing for redemption — Allegation in plaint that defendant is in posses- 
sion as mortgagee — Written statement of defendant admitting allegation is 
acknowledgment.) 

('01) 24 Mad 361 (303) (BB), Ve7ikntarat}iam Xoidii v, Iiainaraju. 

(’28) 15 AIR 1928 Cal 850 (851): 115 Ind Cas 203, Sin. Manikifn Betva v. J’ushpa- 
charan MnjJii. (Plaintiff deix)siting certain sum with defendant 1 and father of 
defendant 2 — Defendant 1 admitting deposit in written statement in partition 
suit by mother of defendant 2 as next friend.) 

(’33) 20 AIR 1933 All 352 (353) ; 144 Ind Cas 903, Raghubar Dagal v. Banwari 


Jjal, (In a suit on second promissory note the plaintiff relied on a written state- 
ment of defendant admitting the exi.stence of two promissory notes — Held this 
was sufficient acknowledgment.) 

(’09) 3 Ind Cas 19 (20) (DB) (Mad), Kadri Pakkirappa v. ^[anki Iluiain Sahib. 
( Ackrjowledgment in a prior written statement of the delivery of certain articles 
is sufficient to save limitation in a suit for the recovery of its price.) 

(’08) 32 Bom 290 (298, 299) ; 10 Bom L R 374 (DB), Krishna Shiral- 

kar V, ikarhar Khando Khanvilkar. (Acknowledgment contained in an api)lica- 
tion by the judgment debtor by way of a written statement, wherein he said that 
he wjis unable to pay the amount then but would pay if time were given him, is 
a valid acknowlexlginent.) 

(’87) 1887 Pun Ue No. 20, Dalniokand v. Ilaniji Tjal. (Suit for redemption — * 
Written slateinent in former suit containing a diatinct acknowledgment of a 
mortgage will give a fresh start of limitation.) 

(’14) 1 AIR 1914 All 98 (99) : 36 All 2G1 ; 23 Ind Cas 129 (DB), Indarpal Singh 
V. Mewa Lai. (Do.) 

(’30) 17 A I R 1930 Oudh 67 (68, 09) : 5 Luck 416 : 124 Ind Cas 125 (DB). Bnl- 
bhaddar Singh v. Sheo Pearey Lai. '(Written statement in another suit, admit- 
ting rights of, mortgagee is sufficient acknowledgment.) 

4. (*45) 32 AIR 1945 Mad 215 (210): (1945)1 MLJ elayudha v . Aytnamalai . 

(’41) 28 AIR 1941 Mad 772 (780): ILR (1942) Mad 95:197 Ind Cas 199 (FB), 
T^Iohana Beddi v. Gangaraju. (Signing of schedule by insolvent constitutes 
acknowledgment within S. 19.) 

(’ll) 9 Ind Cas 944 (945) : 35 Bom 383, Shrigopal Chitanjilal v. Dhanalal. 

(’40) 27 AIR 1940 Gal 210 (210) : I L R (1939) 2 Cal 523 : 188 Ind Cas 280, 
Sree Narain Kayan v. Bhagwandas Churitcala. (An entry of decretal debt in 
the list of creditors signed by the debtor in his application to the Official 
Assignee to an acknowledgment.) 


(*23) 10 A I R 1923 Bom 33 (34) : 67 Ind Cas 757 
Bhojraj v. Ali Baji. (Per Macleod, J.) 


47 Bom 214 (DB), Sidhraj 


Section 19 
Note 47 
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Objection is raised on 

th ground that A is a debtor to the estate of B. a files a reply to this 

objection wherein he admits his liability. This is sufficient acknow- 
ledgment under this section.® 


postponement or 

stay of a sale in execution may be an acknowledgment of liability 
under the decree.® 


6. An application to the Court by the judgment-debtor for entering 

up part satisfaction of decree amounts to an acknowledgment of liability 
under the decree.^ 


7. An application for extension of time for payment of the 

decretal amount is a sufficient acknowledgment of liability under the 
decree.® 


48. Admission contained in deposition of witness. An 

admission of liability contained in a deposition by a witness may 
amount to an acknowledgment of liability. But, for this purpose, the 
deposition must be signed by the witness.^ If the statement is not 

{ 12) 14 Ind Cas 1 (1) (DB) (Oalj, Nanda Lai Manoari v. Ratnpal Singh, 

( 12) 13 Ind Cas 603 (604) (DB) (Cal), Rampal Singh v, Nand Lai ]\Larwari, 

('22) 9 AIR 1922 Lah 316 (316) : 66 I. O. 387 (DB), Jxoala Das v. Hukum Chand. 
(*12) 14 Ind Caa 335 (338) (Lah), Ramdas v. Kanshi Ram. 

( 33) 20 AIR 1933 Mad 565(665); 143 Ind Cas 681, SaLala Rattam v. Musalayya, 
(*33) 20 AIR 1933 Mad 104 (104) : 140 Ind Gas 774, Peramanayagam y. Raman, 

( t7) 4 A 1 R 1917 Mad 518 (518) ; 36 Ind Oas 389 (DB), Risscndoss v. Khatau 
Makanjee Spinning and Weaving Co., Ltd. (But such an acknowledgment in 
the insolvency petition by a manager of a Hindu family being personal, is not 
binding against other members.) 

(’28) 15 A I R 1928 Rang 326 (327) : 6 Rang 633 : 117 Ind Cas 570, A. K. R. M. 
M, G. T. Chettyar Firm v. S. E. Munnee, 

(’28) 15 AIR 1928 Rang 327(328): 117 I.C. 571, Tong Hoek Hin v. Eng Hoe Seng. 

5. ('061 33 Gal 1047 (1059) : 33 Ind App 165 : 4 Cal L Jour 94 : 8 Bom B R 601: 
10 Cal W N 874 : 16 Mad L Jour 300 : 1 Mad L Tim 199 : 3 All L Jour 525 ; 2 
Nag Li R 130 (PC), Maniram Seth v. Seth Rupchand. 

6. ('80) 3 All 247 (249, 250) (FB), Ramhit Rai v. Satgur Rai, 

(’86) 10 Bom 108 (111) (DB), V enkatrav Bapu v, Bijesing Vithalsing, 

7. (’45) 32 AIR 1945 Pat 280 (281) : 220 Ind Cas 378 (DB), Satrnghana Patro v. 
Ignesh Mahapatra. 

(’21) 8 AIR 1921 Mad 126 (129, 132) ; 61 Ind Cas 979 (DB), Viswanatha Sastri v. 
Sitaldkshmi Animal. 

(’14) 1 A I R 1914 Bom 288 (290) : 38 Bom 47 : 21 Ind Cas 407 (DB), Bachraj 
Nvahalchand v. Babaji Tukaram. 

(’10) 6 Ind Cas 366 (367) (DB) (Gal), Bindesioari Koer v. Awadh Behaty Lai. 

(*94) 16 All 228(231): 1894 All W N 55, Muhammad Said Khan v. Payag Sahu. 
(Acknowledgment of liability under decree contained in application certifying 
part satisfaction — Application presented to Collector to whom ezeoution had 
been transferred —Application was held to have been rightly presented to 
Collector and acknowledgment was effective.) 

8. (’08) 32 Bom 296 (298) : 10 Bom L R 374 (DB), Shrinivas Krishna Shiralkar 
V. Harhar Khando. 

(’82) 8 Cal 716 (717, 718) : 10 Cal B R 613 (DB), Ram Koomar Kur v. Toftur AH. 
(’83) 9 Cal 730 (732) : 13 Cal B R 91 : 5 Shome B R 21 (DB), Toree Mahomed v. 
Mahomed Mabood Bux. 

Section 19 — Note 48 

1. (’97) 20 Mad 239 (242) : 6 Mad B Jour 266 (DB), Peria Venkan Udaya Tewar 
V. Subramaniam Chetty. 
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signed by the witness but is only signed by the Judge or some officer Section 19 

of the Court, the deposition cannot operate as an acknowledgment of Notes 48-49 

liability under this section.^ The reason is that the Judge or the officer 

signing the deposition is not the agent of the witness. In other words, 

the Judge or officer does not sign the statement on behalf of the 

"witness for the purpose of acknowledging his liability but merely fulfils 

a statutory duty imposed upon him in order to bring into play the 

presumption raised by S. SO of the Evidence Act.' 

See also Note 50. 

49. Entry in Settlement Record, etc — Where an entry is 
made in a settlement record or other public record that certain 
property is under a mortgage and the record is signed by the parties 
concerned in token of their acceptance of the correctness of the entry, 
the document can be used as an acknowledgment of liability in respect 
of the mortgage,^ But where the record has not been signed by t^e 

(*93) 16 Mad 220 (222) ; 3 Mad L Jour 35 (OB), Venkata v. Parthasaradhi, (Per 
MuthuBwami Ayyar, J.; Wilkinson, J., contra,) 

(’ll) 10 lud Gas 142 (142) (Lah) Aitah Diita v. Kararn Chand, 

(*27) 14 AIU 1927 Mad 219 (222, 223, 224) ; 50 Mad 548 : 100 lud Gas 10 (DB), 

Suarninatha Odayar v. Sutbarama Ayyar. (Such acknowledgment need not be 
express but may be implied from the facts and the surrounding circumstances.) 

(’02) 25 Mad 220 (231, 232) (FB), Narayana Ayyar v. V^ntcataramana Ayyar. 

(’13) 20 Ind Gas 27 (27) : 35 All 437 (DB), Meghraj v. Mathura Das. 

2. (’40) 27 AIR 1940 Nag 854 (355) (DB), Gajadhar Pra&ad Hamlal v. Udaichand 
Kapurchand* 

(*34) 21 AIR 1934 Rang 282 (283, 284) : 12 Rang 610 ; 153 Ind Gas 957, U Po 
Vin V. U Ba Chit. 

[See (’29) 16 AIR 1929 All 332 (333, 334) : 119 Ind Cas 565, Gayadin Singh v. 

Kalka Singh.^ 

3. (’40) 27 AIR 1940 Nag 354 (355, 356) (DB). Gajadhar Prasad Pamlal v. Udai- 
chand Kapurchand. (The fact that a witness who is a party to the suit voluntarily 
goes into the witness box does not make any difference.) 

Section 19 — Note 49 

1. (’48) 35 AIR 1948 Oudh 257 (258) : 1948 Oudh W N 87, Sheo Prasad w.Paina 
Kant. (Entry in khewat mentioning defendant’s predecessors as mortgagors 
and plaintiff’s predecessors as mortgagees — Entry signed and attested by mortga- 
gees and verified by Settlement Officer — Entry operates as valid acknowledg- 
ment.) 

(’75) 1 All 117 (123, 124) (FB), Daia Chaiid v. Sarfraz. (Spankie, J., dissenting.) 

(’77) 1 All 425 (427) : 2 lud Jur 115 (DB), Daia Chand v. Sarfraz AH. 

(’09) 2 Ind Gas 469 (470) (DB) (Bom), Hiralal Icchalal v. Narsilal. 

(’08) 10 Bom Ij R 385 (387, 388){DB),SAfii/crt Mahomedw. Jamaluddin Mohamed. 

(’19) 6 AIR 1919 All 401 (402) : 62 Ind Gas 229 (DB), Mewa Uam Singh v. Ganga 
Bam. (Entry of mortgage in w'ajib-ul-arz.) 

(’10) 5 Ind Cas 77 (78) (All), Shankar v. Dharvion. (Do.) 

(’ll) 10 Ind Gas 215 (216) (All), Maharaj Singh v, Shankar Lai. (Entry in 
khewat attested by mortgagee — Signature made in the handwriting of third 
person but in his presence— Held sufficient acknowledgment.) 

(’27) 14 AIR 1927 Oudh 457 (465) : 105 Ind Gas 93 (DB), Suraj Baksh v. Oanga 
(Statement mentioning mortgage by mortgagee in pedigree table of the cosharers 
of a village which was the subject of mortgage and an entry in wajib-ul-arz signed 
by the mortgagee is sufficient acknowledgment.) 

(’*21) 8 AIR 1921 Bom 291 (292, 293) : 45 Bom 934 : 61 Ind Cas 406 (DB), Pran- 
jivandaa Purshottamdas v. Bai Afani. (Entry made in register of Sanads 
showing that the sanad-holder is a mortgagee is sufficient.) 
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Notes 49-50 


party sought to be bound or by his agent, it cannot be used against 

0^0 ro‘hL°°„ffio ®T‘ “■» 

af the f ft be taken 

Tre tc^Sed "^hts and liabilities 

50 Explanation II : Acknowledgment by agent. _ 

thifsT^r'"" to the section provides that an acknowledgment under 
th section may be siped either personally or by an agent d^ 

s" nature ’k- " here means the 

that hrS the n tl ^ ^ document in order to indicate 

^Lrdfne ® Signature to a document on his behalf and B 

taken ^ document, the document is to be 

T signe by A himself and not by his agent B. (see Note 3i ) 

in other words in order to constitute signature by an agent, it is 
necessaij that the latter should sign the document as one of his own 
authorship, the agency” referring to the creation of the document 
^self and not merely to the writing of another person’s name on it. 
^ence, the provision that an acknowledgment under this section may 
be signed personally or by a duly authorised agent really means 
tnat an acknowledgment may be 7nade per sonally or by a duly autho- 

AH V. Salar Balcsh. (I/eld, that 
der the circumstances of the ease the entries were not sufficientiy specific to 
operate as acknowledgment.) 

( 81) 1881 All W N 40 (40) (DB), Dufini v. Jiasti, (Held, that under the circum- 

statement contained in a Settlement Record stjled “Tafrik 
Ihok Patti by which the defendant was alleged to have acknowledged the 

titles of two persons to certain shares and their right of redemption was signed 
for the defendant by his authority.)] 

(’^3) 30 A I R 1943 All 393 (399, 405, 408) : ILR (1944) All 

if Saran v. Shib Singh, (Entries in kheioat of 

J«/8 showing mortgagees to be in possession mentioning amount and stating 
that mortgage was redeemable at Dasehra in Jeth - Entries attested by mort- 
gagors and mortgagees or their representatives— that entries did not save 
limitation— Unless they were conscious acknowledgments of a subsisting liabi- 
lity and unless it was shown that they were made within the period of hmita- 
tion, they could not be relied upon to save limitation.) 

[But see (’ll) 10 Ind Gas 238 (240) (All), Chumii v. H 2 ikicm Singh, 

( 91) (1891) Pun Re No, 116, Jivala Singh v. Sher Singh. (Signature at foot of 

wajib-ul-arz not enough — Entry containing admission must be specially 
signed.;] ^ *' 

^ 39, Ganga Bam v. Pokhar Das. 

w w ^ ^ ^3 : 1905 Pun 

“ (^P)^ Bahadur N anka Ram. (It may be observed that the Settlement 

mcer as the ofiicer entrusted with the preparation of the record would prima 
facie be signing the document in his official capacity, just as a judge i*eeording 
the deposition of a witness signs the deposition.) 

[See also (’89) 1889 Pun Re No. 145, Qul Muhammad v. Alchar, (Pact that the 

signature of the defendant himself was absent is immaterial — No doubt that 

the signature was made by some person, probably a settlement official acting for 
him with his /till authority.)'} 
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rised agent. The provision does not refer to the mere act of writing 
another’s name on a document as an agent. 

The Act of 1871 used the words “generally or specially authorised 
in this behalf.”^ These words have been changed into “duly authorised 
in this behalf/* But, this does not mean any change in tlie law, and 
even under the present Act, the authority of the agent to make an 
acknowledgment on behalf of another may be special or general.^ 
Thus, where a letter acknowledging a debt on behalf of another is 
written at the request of the latter, the acknowledgment is made by 
an agent specially authorised in this behalf.^ But, where the authority 
is not confined to a particular case, it will be a general authority. 
Such authority also will be within the section. Thus, an agent under 
a general power of attorney may acknowledge debts due by the 
principal.* 

The authority of an agent under this section may be express 
or implied® and may be presumed from attendant circumstances.'’ 


Section 19 — Note 50 

1. (’81) G Cal 340 (351) : 7 Cal L K 1*J1 (OE), Mohesh Lai v. Lnsunt K uniarce. 

2. (1900) 22 All 123 (128, 129) : 1900 All W N 4HFB), M.J, Powell v. Municiral 
Poard of Mussoorie. (.Authority to act in all cases or in a class of cases is included 
witliin the expression “authorised. ”) 


3. (’41) 28 AIR 1941 Oudh 254 (255, 25G) : 192 Ind Cas 885 (DB), DepuUj Com- 
missioner, Kheri v. Jlam K^nnar Saxe^ia, (A letter written by a nuikhtar at the 
instructions of the debtor is valid acknowledgment.) 

(’40) 27 AIK 1940 Pat G (7) : 18 Pat 715 ; lEG Ind Cas 225 (UB>), Ramjan AH v. 
Khawja Meer Ahmed. (Letter of acknowledgment written by person at instance 
of debtor — Debtor posting that letter to creditor’s address — Person can be 
inferred to have been duly authorized to make acknowledgment.) 

(■29) IG AIR 1929 Oudh 479 (480) : 5 Luck 510 : 120 Ind Cas 825 (DB), Nnrnin 
Das V. Chandraicati Knar. (Letter written and signed by general agent under 
instructions of debtor.) 

(’27) 14 AIR 1927 Oudh G13 (C13) : 100 Ind Cas 784 (DB), Bam Prasad v. Sant 
Din. (Do.) 

4 . (’25) 12 AIR 1925 'S^ad 12G0 (12G2) : 91 Ind Cas 338 (DB), Ar'iniachana 7 n 
Chetti V. Raja Rajeswara Sethupathi. 

5. (’40) 27 AIR 1940 Nag 354 (355) (DB). Gajadhar Prasad Ramlal v. Vdaichand 
Kapurchayid, 

(’36) 23 Ain 1936 Oudh 280 (288) : 12 Luck 185 : 162 liid Ciis 362 (Dll), Bhola 
Nath V. Maharani Knnicar. 

(’31) 18 AIR 1931 All 398 (399, 400) : 133 Ind Cas 155 (DB), Kamta Uai v. Rani 

Jaduraj Kumvari. (Pleader’s admission in course of his busiJiess may amount to 
acknowledgment.) 

( 33) 20 AIR 1933 ^lad 332 (33G) : 144 Ind Cas 784, Srivillipattiir ^lunicipal 
Council V. Arunachala Nadar. 

( 19) G AIR 1919 ^lad 370 (372) : 53 Ind Cas 878 (DB), Thanlcammal y, Kun- 
havima. 

also ( 50) 37 AIR 1950 Ajmer 4 (2) (Para 3), Badri Narain v. Oopi Nath. 
(ihe words ‘duly authorized?iu this behalf’ in Kxpl. II to S. 19 do not connote 
that such authorization must be in writing )] 

6. (*8G) 23 AIR 1936 Oudh 280 (288) : 12 Luck 185 : 1G2 Ind Cas 362 (DB), Bhola 
Nath V. Maharani Kumcar. 

( 33) 20 AIR 1933 JIad 332 (336) : 144 Ind Cas 784, Srivillipuff ur M 2 inicipal 
Council V. Arunachala Nadar. 


( 26) 12 AIR 1926 All 176 (178) : 
Singh, 


85 Ind Cas 633, Ganga Ram v. Lachman 


Section 19 
Note 50 
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Secion 19 Hence, the question whether in any case there is authority to 

Note 50 acknowledge depends on the facts and circumstances of that case/ 

Thus, an authority to settle and pay claims includes authority to 
acknowledge such claims.® Similarly, an authority to borrow implies 
authority to acknowledge debts.® So also, an authority to buy goods 
and pay for them implies authority to acknowledge liability for the 
price of tlie goods bought.^® Where the business of a firm was being 

7. (’43) 30 AIR 1943 Bom 381 (385) : ILR (1943) Bom 48G : 210 Ind Cas 532 
(DB), Dasrath ^otiravi v. Gajanan Keshav. (Mortgage by de facto guardian 
of minor without any legal authority to act on his behalf — No inference that he 
was acting as his agent to save limitation.) 

(’09) 4 Ind Cas 38 (41) : 32 Mad 284 (DB), Seshan Pattar v. Veera Raghava 
Pattar. (Resolution whereby the members of a village community empower 
c ertain members to bind them by the latter’s actions includes an authority to 
make acknowledgment.) 

(’3G) 23 AIR 1936 Oudh 280 (288) ; 12 Luck 185 : 162 Ind Cas 3G2 (DB), Bhola 
Xath V. Maharani Kunwar, (Letter written by general agent and manager may 
be presumed to be authorized.) 

(’29) 16 AIR 1929 Cal 155 (155) : 115 Ind Cas 177, Amulya Charan v. Coral 
Kngineering H^or^s Ltd. (There were three directors — One of them was manager 
— Acknowledgment given by him is sufficient.) 

(’24) 11 AIR 1924 Mad 96 (97), Mahalakshmi v, Venkam Setti, (Private debt of 
father of Hindu family — Acknowledgment by undivided son — No presumption 
that the son is agent for the father.) 

(’36) 23 AIR 1936 Oudh 332 (333, 334) : 162 Ind Cas 448, Deputy Commissioner 
Kheri v. Jagdamha Prasad. (Where a mukhtarnama in favour of a person only 
authorizee him to look after the case- work connected with an estate, he has no 
tower to acknowledge liability by issuing cheque on his own responsibility.) 

(’80) 6 Cal L R 101 (106) : 7 Ind App 8 ; 4 Sar 112 : 3 Suther 111 (PC), Dinomcn/e 
Debi V. Roy Luchynip^it Singh. (Though at one time the man might have held 
a general power of attorney from the defendant, there being nothing toshowthat 
he was continuing as the agent of the defendant at the date of the acknowledg- 
ment in question, an acknowledgment by such a person is not sufficient.) 

(’22) 9 AIR 1922 All 230 (231) ; 44 All 546 : 66 Ind Cas 394 (DB), Narain Rao 
Kalia v. Hit. Mamii Kimri. (It cannot be assumed that a JIukhtar-am has 
|X)wer to acknowledge liability.) 

(’25) 12 AIR 1925 Ail 176 (178) : 85 Ind Cas 633, Gangaram v. Lachman Singh. 
[See (’26) 13 AIR 1926 All 85 (86) : 89 Ind Cas 161, Bhagu'an Dinv. Sri Kishen. 
{Held in the circumstances of the case that the cosharer who had signed on 
behalf of others could not be presumed to be acting under their authority.)] 

8. (’16) 3 AIR 1916 Mad 235 (237) : 30 Ind Cas 675 (DB), Muthuswami Nadanr. 
Sankara ZAnyam Chetiy. (Ex-partner authorized to collect the outstandings and 
pay all the debts of the partnership — Such authority includes the lesser power of 
acknowledging debts.) 

9 (*39) 26 AIR 1939 Mad 414 (421) : 184 Ind Cas 735 (DB), Margaret Lornie v. 
Abu Backer Sait, (Guardian having authority to borrow can keep debt alive by 
acknowledgment.) 

(’09) 4 Ind Cas 708 (709) : 32 All 51 (DB), Lalia Parshad v. Bobu Parshad. 
(Managing partner of firm can borrow and so can acknowledge in course of 

management.) 

[See also (’26) IS AIR 1926 Mad 452 (4531 92IndCas626(DB).K£sat'ararmiyya 
V. V enkatar atnam .'\ 

10. (*19) 6 AIR 1919 P C 120 (121) : 55 Ind Cas 543 (PC), Braja Sunder Deb v. 
Bhola Nath. (Authority to purchase and pay for all things required for the use 

of the principal and his household.) , . 

(’33) 20 AIR 1933 Mad 332 (336) : 144 Ind Cas 784, S rivallipuUur Mumcipat 

Council V. Arunachala Nadar. (President of Local Emergency Committee 
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carried on by a gumastha who generally managed all its affairs and 
he was always allowed to write letters on behalf of the firm which 
were never repudiated, it was held that he could also acknowledge debts 
on behalf of the finn.^^ But, an authority which is confined to dealings 
with lauds does not empower the agent to acknowledge liability for 
personal debts not charged on lands. So also, the mere fact that an 
agent used to write letters on behalf of his prixacipal is not sufficient 
to enable the Court to infer that he was authorised to make acknow- 
ledgment of liability on behalf of the principal. 

The authority of an agent under this section need not be the out- 
come of a contractual arrangement between the parties. The authority 
may be the outcome of an order of Court or it may arise as a matter of 
law from the position occupied by the parties with regard to each 
other. Tlie fact that s. 21 specifies certain cases in which one person can 
acknowledge liabilities on behalf of another though the latter has not 
appointed him an agent, does not imply that in other instances one 
person cannot acknowledge on behalf of another unless ho has been 
appointed by the latter as his agent. Thus, a Court of Wards in 
charge of the estate of a ward is an agent authorized under the statute 
to make acknowledgments on behalf of the ward, (see Note 58.) So 
also, the authority of an executor (see Note 56) to give acknowledgments 
on behalf of the estate is based on his ijosition under the law and is 
not the result of any contractual arrangement. A receiver derives his 

appointed by Municipality to purchase rice can acknowledge liability with 
reference to price of rice purchased.) 

( 10) 6 Ind Gas 948 (951) : 1910 Pun Re No. 55 (DH), i'irni of Sheru Mai Ohaina 

lifal V. Ton Ooldatein. (Where A authorizes D to receive goods from G on A’s 

account, the authority includes the authority to give an acknowledgment of 

receipt It does not make a difierence that the acknowledgment is given in a 

consolidated form for a number of supplies together instead of at the time of 
each supply.) 

[But see (’ll) 11 Ind Cas 332 (333) : 35 Mad 142 (DB), Sheik Mohideen v. The 
Ofjicial Assignee. (A and li wore partners and obtained goods on credit from 
( A was entrusted with a branch of the business at X — B wrote to C that 
the letters you may write to this place hereafter should be addressed to my 
brother you should also purchase and send such goods as he may write to 

you for” — Afterwards .d wrote to C acknowledging a debt — It was held that 

letter by B to C was not an express authority to give an acknowledgment.)] 

11. (’ll) 10 Ind Cas 888 (889) : 35 Bom 302 (DB), Khrahim v. ChunnilaU 

12 . (’95) 17 All 198 (207, 208) : 22 Ind App 31 : 6 Sar 551 (PC), Beli Maharani 
V. Collector of Etawah. 

13. (’24) 11 air 1924 All 855 (855) : 46 All 892 : 80 Ind Cas G (DB). UmaSankar 
V. Qobxnd Narain. 

14 (’19) 6 AIR 1919 Mad 816 (816, 817) ; 48 Ind Cas 179 (DB), Lakshunianan 
dietty v. Sadayapya Cheity. (Receiver appointed by Court to do all things neces- 
sary for pre.servation of firm can acknowledge.) 

^ 

« C/ii/, (Authority need not be the result of contractual relationship but 
may ^ derived by operation of law or by a legal duty having been cast upon the 
agen in the performance of which it was necessary for him to make the 
acknowledgment in question.) 

(’19)6 AIR 1919 Mad 870(372) : 53 Ind Cas 878 (DB). Tliank^vunal v. HTu.i- 


Section 19 
Note 50 
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Section 19 authority from the order of the Court and if the order authorizes him 
Notes 50-51 to acknowledge debts he may do so. (see Note 52 .) 

The onus of proving that the person, by whom an acknowledgment 
of liability has been made on behalf of another, was duly authorized 
to do so is on the plaintiff. 

An acknowledgment of liability by an agent necessarily implies 
that the agent acknowledges the liability of the principal in favour of 
a third party. Hence, where, for certain ulterior purposes, A asks B to 
state that the latter is entitled to a certain right against the former 
and B makes such statement, the statement is not an acknowledgment 
of liability by B on a's behalf.^® 

See also S. 20 Note IS and Notes under S. 21. 

51, Acknowledgment of liability by pleader on behalf 
of client. — An admission made by a pleader in the course of his duties 
on behalf of his client may bind the latter as an acknowledgment of 
liability under this section. The x)leader will, in such cases, be the duly 
authorized agent of the client within the meaning of this section.^ 
Thus, a petition by a vakil on behalf of a client and signed by the 
vakil, praying for additional time for tlie payment of the amount due 
under the decree passed against the client, will be an acknowledgment 
of liability under this section.^ Similarly, an admission by a vakil in 

daws 

15, (’37) 1937 Mad \V N 1312 (1313), Narax/ana Iyer v. Narayana Iyer, 

(’08) 1908 Pun W R No. 164, p. 578 ; 190S Pun Re No. 102, S/ia«/.ar Das v. 
Jasodhan. 

(’25) 12 AIR 1925 :\Iad 134 (135) : 80 ludCas 940, Krishnayya v. Velcatappaxjxja. 

16. (’35) 22 AIR 1935 !Mad 947 (952) : 158 Ind Cas S54, Vexilcata Krishnayya v. 

V enkataratxiam. (Where a claim order, by which the Court recognised the title 
of the petitioner to the jaoperty sought to be attached in execution by a decree- 
holder of the transferor of- the petitioner, was signed only by the petitioner who 
was the benainidar of the transferor and was not signed by the transferor 
it was held that it could not operate as acknowledgment against the transferor.) 

Section 19 — Note 51 

!• (*50) 1950 K Ij T 97 (100) (DB), LaArs-nai Devakikuy%jamnia v. Thoniman Aipe. 
(’34) 21 AIR 1934 Bom 186 (187, 188) : 151 Ind Gas 376 (DB), Chhaganlal 
Shivlal V. Bonderbai Bui) Chand. (Admission in purshis signed and given by 
the pleader in the previous suit amounts to acknowledgment.) 

(’98) 22 Bom 722 (727) (DB), Trimbak v. Kashinath. 

(’96) 23 Cal 374 (387) (DB), Narendra Nath Pahari v. Bhiipendra Narain Boy, 
(’19) G AIR 1919 Pat 244 (246) : 49 Ind Cas 36S, Jagernath Gir v. Rajman Gir, 
(’28) 15 AIR 1928 Mad 713 (719) : 109 Ind Cas 872 (FB), Thimmanayanim v. 
Venkatappa Nayanim. 

(’96) 18 Ail 384 (387) : 1896 All W N 101 (DB), Uingan Lai v. Mansa lUixn, (But 
it is doubtful whether an advocate or vakil can make a signed acknowledgment 
so as to bind his client, if the acknowledgment relied on is unnecessary for the 
purpose for which the advocate or vakil has been retained-) 

(’31) 18 AIR 1931 All 398 (399. 400) : 133 Ind Cas 155 (DB), Kamta liai v. Bani 
Jaduraj Ktouvari, (Admission by a pleader in petition made in course of his 
business is binding as an acknowledgment so as to give fresh starting point 
irrespective of whether the pleader represents majors or guardian for minors.) 

2. (’83) 9 Cal 730 (732) : 13 Gal L R 91 : 5 Shome L R 21 (DB), Toree Mahomed 
V. Mahomed Mabood But. 

(’82) 8 Cal 716 (717, 718) : 10 Ca! D R 613 (DB), Raxn Kmnar Kur v. Zaker Ah, 
(’80) 3 All 247 (249, 250) (FB), Bamhit Rai v. Satgur Rai. 
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the course of a letter by him on behalf of his client will bind the Section 19 
client.® Notes 51~53 

52. Acknowledgment by receiver. — It lias been seen in 
Note 50, that the authority of a person to make an acknowledgment 
of liability on behalf of another may arise out of an order of Court, 

Thus, a receiver appointed by a Court can make an acknowledgment 
under this section on behalf of the party of whose property he is a 
receiver, if such acknowledgment falls within the scojie of the authority 
conferred on him by the Court. ^ In the undermentioned case,’"^ however, 
it was held that a receiver is an agent of the Court and not of the 
party and so, cannot acknowledge liability under this section. It is 
submitted that in view of the fact that an agent under this section 
need not be one appointed by the party (see Note 50), the decision is 
not correct. 

Where, in a suit for the dissolution of a firm, a receiver has been 
appointed for the purpose of collecting outstandings and doing all 
things necessary for the preservation of the assets, there is a conflict 
of decisions as to whether the receiver can acknowledge liability for 
debts due by the firm. The Madras High Court® has held that the 
flower to do all things nece^ary for the preservation of the assets of 
the firm will include the power to acknowledge debts due by the linn 
where such acknowledgment is necessary for the above purpose. But 
the Chief Court of Lower Burma^ has held that the w'ords “things 
necessary for the preservation of the assets*’ of the firm cannot cover 
the making of an acknowledgment of liability. 

A receiver of the assets of a firm wlio has been given power to 
pay debts due by the firm can give acknowledgments so as to prevent 
the bar of limitation.® 

53. Acknowledgment of liability by Official Assignee 

Effect. — In a suit against the Official Assignee of the estate of 
an insolvent to enforce a mortgage executed by the insolvent, an 
acknowledgment made by the Ofiicial Assignee may be relied on as 
saving limitation. The reason is that the estate of the insolvent vests 

3. (^20) 7 AIR 19-20 Mad 742 (742) : 59 Ind Cas 898, Aruvinga Chetliar v. 
liavianadhan . 

Section 19 — Note 52 

1. (’19) G AIR 1919 Mad 816 (817) : 48 Ind Cas 179 (DB), Lakshumanayi Chetty 
V. Sadayaypa Chetty^ 

2. (*06) 10 Cal W N 959 (961), Haij Nath Ram Goenka v Hem Chunder Bose. 

(But admission by receiver in presence of party held in this case to operate as 
acknowledgment by agent.) 

3. (*19) 6 AIR 1919 Mad 816 (817) : 48 Ind Cas 179 (DB), Lakshumanan Chetty 
V. Sadayaypa Oietty. 

4. (»15) 2 AIR 1915 Low Bur 63 (64) ; 29 Ind Cas 27 ; 8 Low Bur Rul 159 (DB), 

S. M . A, Chetty Firm v. M. B. B, M, A, Chetty Firvi. (But power to manage 
would include power to give acknowledgment.) 

5. ( 37) 24 AIR 1937 Mad 764 (766) : 174 lad Gas 22, Krishnayya v. Seethara- 
mayya. 
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Section 19 
Notes 53-55 


in the Official Assignee and he is the “party against whom the right is 
claimed in the suit.”^ 

But, in a suit against the debtor after the termination of the 
insolvency, can a previous acknowledgment by tha Official Assignee 
be relied on as saving limitation? In such a case, it is clear that'^the 
Official Assignee will not be a party against whom the right is 
claimed.^ The Bombay High Court has held that the Official Assignee 
was not also an agent of the debtor so as to bind him bv his acknow- 
ledgment in such cases.^ But, in the undermentioned case^ decided by 
the Madras High Court where an Official Eeceiver filed a petition to 
the Court asking for permission to bring the insolvent’s property to 
sale and in the course of the petition admitted the existence of a 
mortgage on the property, it was held by one of the learned Judges 
that in the circumstances of the case it must be considered that the 
Official Assignee had acted as the duly authorized agent of the debtor 
in making the admission. 


54. Acknowledgment by one of several co-judgment- 
debtors- — Where a joint decree is passed against several persons, 
an acknowledgment of liability by one of them will not save limitation 
as against the others.^ But, such acknowledgment will save limitation 
as against the judgment-debtor who makes the acknowledgment.^ 

55. Acknowledgment of liability by administrator. 

An administrator of the estate of a deceased person derives his title 
solely from the letters of administi-ation. Hence, before such letters 
are granted, he cannot bind the estate by an acknowledgment of 
liability made by him in respect of a debt due by the estate. But, 
where letters of administration are granted to the heir ol the deceased 

Section 19 — Note 53 

1 * (*18) 5 AIR 1918 Mad 1122 (1124) : 38 Ind Gas 169 (DB), Paramasivan Pillai 
V. Aristotle Chakona. (Per Phillips, J.) 

2. (’33) 20 AIR 1933 Bom 91 (92) : 143 Ind Caa 698 : 58 Bom 505 (DB), 
Currimbhai Abdulhusain v. Ahmedali Ltuhmanji, 

3. (’33) 20 AIR 1933 Bora 91 (91, 92) : 143 Ind Gas 698 ; 58 Bom 505 (DB), 
Currimbhai Abdulhusain v. Ahmedali PuJcmanji, 

4. (’18) 5 AIR 1918 Mad 1122 (1123, 1124) : 38 Ind Gas 169 (DB), Paramasivan 
Pillai V. Aristotle Chakona.\{Pev Oldfield, J.) 

Section 19 — Note 54 

1 . (’05) 27 All 575 (579) ; 1905 All W N 108 : 2 All L Jour 287 (DB). Ashan-ul- 
lah V. Ddkkhinidin, 

(’12) 14 Ind Gas 1 (2) (DB) (Gal), Nanda Pal Marxvari v. Bampal Singh. 

(*12) 13 Ind Gas 702 (704) (DBJ (Gal), Chandra Kumar v. Ram Din. 

(’17) 4 AIR 1917 Cal 422 (424) : 37 Ind Gas 738 (DB). Jogendra Prosadv. Asutosh 
Goswami. 

(’08) 1908 Pun D R No. 87, p. 244 ; 1908 Pun Re No. 54 : 1908 Pun W R No, 40, 
Bhagwan Singh v. Mohanlal. 

See also Section 21 Note 17. 

2, (’12) 13 Ind Gas 702 (704) (DB) (Oal), Chandra Kumar v. Ram Din. 

(’12) 14 Ind Gas 1 (2) (DB) (Oil), Nandlal Marwari v. Rampal Singh. 

(*14) 1 AIR 1914 Cal 764 (765) : 22 Ind Gas 709 (DB), Ban Behati Kapur v . 
Jnamndranath Ghosh. 
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an acknowledgment of liability by such heir would be binding on nim 
though made before the grant of such letters.^ 

56 Acknowledgment by executor. — An acknowledgment 
of liability by the executor of a will is binding on the estateA Unlike 
an administrator who derives his authority solely from the letters 
of administration granted to him. an executor derives his title and 
authority from the loill under which he has been appointed executor, 
and so, he represents the estate even before the grant of probate. 
Hence, an acknowledgment of liability by him, though made before 
the grant of probate, will be binding on the estate.^ 

57. Acknowledgment, if may be made by Court. — A 
statement in a judgment of Court that certain persons are mortgagees 
cannot be used as an acknowledgment of liability against theraA The 
reason is that in such cases, the Judge is not an agent authorized 
to give acknowledgments on behalf of the parties. Hveii where the 
judgment purports to record an admission made by or on bolaalf of a 
party, the judgment cannot oi)erate as an acknowledgment of liability 
under this section, because it is not signed by the party or liis agent 

and the Judge cannot be considered as the agent of the party for such 
XJurpose.'^ 

See also Notes -18 and 50. 

58. Acknowledgment by Court of Wards. The general 

power of the Court of Wards to manage the estate of the ward includes 
the power to make acknowledgments on behalf of the ward. Hence, 
such acknowledgments will save limitation under this section.^ 


Section 19 — Note 55 

1. (’30) 17 AIR 1930 Mad 218 (220) : 122 Ind Gas 501 : 53 Mad 480 (DB), Raja 
Rajna v. Fakuruddin Sahib, 

Section 19 — ■ Note 56 

1. (’24) 11 AIR 1924 Mad 230 (237, 290) : 77 Ind Gas 740 (DB), Official Assignee 
of Madras v. S^ibramania Ayyar. 

See also Section 21 Note 15. 

2. (’30) 17 AIR 1930 Mad 218 (219) : 122 Ind Gas 501 : 53 Mad 4S0 (DB), Raja 
Rama v. Fakuruddui Sahib. 

Section 19 — Note 57 

(’09) 4 Ind Gas 579 (581) (All), Jaigopal Misir v. Sheo Sagar Singh, 

2. ( 37) 21 AIR 1937 Mid 760 (7631 : 174 Ind Gas 28, Appaji v. G'~>vindasami 

[See also ('26) 13 AIR 1926 All 85 (86) : 89 Ind Gas 101, Bhagwan Din v. Sri 

Kishen. (A note of the revenue officer in his report that a mortgagee made an 

oral statement of an acknowledgment of the mortgage does not extend limita- 
tion.) 

Section 19 — Note 58 

1 . (’39) 26 AIR 1939 Bora 237 (248) ; 183 Ind Gas 225 (DB), Bhalchandra 
Datta'rnya v. Chanbasappa Mallappa. (A report made by the Colleator admit- 
ting a olaira on a mortgage under S. 16 of the Bombay Court of Wards Act is an 

acknowledgment.) 

(*38) 25 AIR 1938 All 217 (218) ; I L R (1938) All 363 : 175 Ind Gas 556 (FB), 
anhar Lai v. Rana Lai Singh. (Property of executant of promissory note 

to 2k3l^ge7 Wards-Oollector is agent of executant competent 


Section 19 
Notes 55-58 
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Section 19 
Notes 58-63 


See also section 21 Note 5. 

59. Acknowledgment by one of several co-heirs, if binds others. ^ 

See Note 8 under Section 21. 

4 

60. Acknowledgment on behalf of Hindu joint family. — See Notes 

under Section 21. 

61. Acknowledgment by manager of Malabar tarwad. — See Note 21 

under Section 21. 


62. Husband and wife — Authority to acknowledge on 
each other’s behalf. — A husband is not authorized, as such, to 
acknowledge debts due by his wife.^ So also, the wife has no authority, 
as such, to acknowledge the husband’s debts.^ 


63. Applicability of section to applications for execution. 

— Tlie corresponding sections in the Acts of 1859 and 1871 applied only 
to debts and legacies. Under those sections there was a conflict of 
decisions as to whether the sections would apply to applications for 
execution. It was held in some cases that the expression “debt” would 
not include '' judgmenUdeht ” and that therefore the provisions as to 
acknowledgment did not apply to execution proceedings.^ But, in other 
decisions it was held that where the judgment-debtor had admitted 
his liability, the decree-holder would be entitled to a fresh period of 

limitation.^ 

The scope of the section was widened in the Act of 1877 by making 
it applicable to all suits or applications in respect of any property or 
right. But, nevertheless, there was still a conflict of decisions as to the 


(*94) 17 All 198 (208): 2*2 lud App 31 ; 6 Sar 551 (PC). Beti Maharani v. Collector 

of Etawalu ^ , 

(*10) G Ind Cas 407 (408) : 34 Mad 221 (DB), TAnga Beddi v. Sarvarayudu. 
(Acknowledgment by the Collector as the agent of the Court of Wards, is equally 

J 

(*16) 3 MR 1916 Cal 107 (108) : 43 Cal 211 : 34 Ind Cas 205 (DB), Rashbshari 

Lai V. Anand Bam. , ^ , 

(»37) 24 AIR 1937 Oudh 26 (28) : 165 Ind Cas 269 : 12 Luck 531 (DB), Suhh- 

tKTtidnH Prasad v. Ahmad Ali Khan. 

(*88) 1888 All W N 187 (1S9) (DB), A’amZa Knar v. liar Sakai. 

Section 19 — Note 62 

1 (’26) 13 AIR 1926 Nag 252 (253) : 91 Ind Cas 402, Baghoha v. Goin. 

2. (’33) 20 AIR 1933 Had 686 (687, 688) ; 56 Mad 964 : 146 Ind Cas 49 (DB), 
Gomathi Ammal v. Avu A,nmal. (Admission, by wife of a lunatic, of debt in her 
petition for appointment of guardian — Husband dying before appointmen 

Held that her admission was not valid acknowledgment.) 

Section 19 — - Note 63 

1. (-67) 7 Suth W B 79 (79) (DB), Mt. Liichmun Koonivar v. Luchmun Bhukut. 
(’79) 4 Cal 708 (709) (DB), Mungol Prashad Dichit v. Shama Kanto Lahory. 

(Debt applies only to a liability for which a suit may be brought ) 

(•77) 2 Cal 468(409,470)(DB). JfaRy Prosonno Hazra v. Heera Lai Maa^le. (Do.) 
(’79) 3 Cal L B 572 (573) (DB), Ishana Dabui v. Gnja Kant Lahtry. (Do.) 

(’75) 24 Suth W R 282 (284) (DB), Heera Lall Mookerjee v. Dhunput bxngh. 

2, (-66) 5 Suth W R Misc 12 (13) (DB), L^uch,nee Narain v f . 

(’66) 5 Suth W R Misc 31 (31) (DB), Prpsunno Coonmr Roy v. Kashee Kant 

Misc lis (115) (DB). Joteeram Dossj. Shaikh 
(1865) 3 Suth W R Misc 27 (27) (DB), Digamhuree Debia v. Sharoda Pershad B y. 
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applicability of the section to execution proceedings. According to the 
High Courts of Allahabad,^ Bombay,'* Calcutta.^ the Punjab Chief 
Court® and the Nagpur Judicial Commissioner’s Court/ the expression 
‘‘ application in respect of a right ” would include applications for 
execution and so the section was applicable to such applications. But 
the Madras High Court took a contrary view.® The amendment of the 
section in 1908 by the addition of explanation iii gives effect to tlie 
former view,® so that the Madras view is no longer good law. 


64. Promissory note for pre-existing debt, if can be used 
as acknowledgment of liability in suit on original cause of 
action. — Where a promissory not is executed in lion of a pre-exist^ 
tng debt and such promissory note becomos unenforceable for any 
reason, a suit can bo brought on the original cause of action. The 
reason is that in such cases the original right must be deemed as 
agreed to bo given up only on condition of the latter arrangement 
being enforceable.^ Where a suit is brought on the original cause of 


m 


3. (’81) 3 All V47 (-249, ‘jr,0) (FBI, /tai v. Sat,,/,rr Ilai. 

( 00} 18 All 384 (387) : 1890 All W N 101 (DB), Hingan r,al v. Mansa Ha 
(’94) 16 All 228 (231) : 1391 All W N 55, Muhammad Said v. Payag Saha. 

(’85) 7 All 421(428,430); 1835 All W N 70 (DB), FaUh Muhammad y. Q opal Das. 
(’82) 5 All 201 (205, 206) : 1882 All W N 221 (DB), Janki Prasad v. Ghulam AH, 

(Tyrrell, J. cxi^rcssed Ilia personn,! doubt as to whetlier this Bejtion cau be ap- 
plied to affect tbe limitation lor the execution of de:reas.) 

4. (’08) 32 Bom 296 (298, 299) : 10 Bom B B 374 (DB), Sriuivas Krishna 
Narhar, 


V. 


('98) 2'J liora 998 (1000, 1001) (DI5), Jeddi S ubrnya v. Ham rtcio. 

(’98) 22 Bora 722 (727) (DB), Tt inthak Bayxiji v. Kashinath Vxdyadhar, 

(’86) 10 Bom 108 (111)(DB). Venkali av Bayu v. iJijesing Vithalsing, 

5. (’10) 6 lud Ca3 366 (367) (DB) (Cal), Mi. Bindesicari Koer v. Au'adh Behari. 

(’04) 8 Cul W N 470(171, 472)^DB), Bhagaiuty Charan v. Ashutosh Chatopadhya. 

( 07) 6 Cal L Jour 141 (112) (DB), Brojonath Shaha v. Oaya Sundari Dassya. 

(’06) 3 Cal L Jour 317 (348) (DB), Bahhal Chandra Tt tvari V. Ilemangini Dehi. 
(Execution of rent decree under Bengal Tenancy Aot.) 

(’96) 23 Cal 374 (337) (DB), Norendra Sath Ba]\ari v, B)iuptndra l^arain Roy. 

(*83) 9 Cal 730 (732) : 13 Cal L K 91 ; 5 Shomc L U 21 (DB). Toree Mahomed v. 
Mohained Mabood, 


(’82) 8 Cal 716 (718, 719) : 10 Cal L R 613 (DB), Ham Kumar Kur v. Kaker Alt. 

6. (’09)2 Ind Caa 102 (105) : 1909 Pun Re No. 52 (DB), Peachey v. Ptinjab 
Banking Co., Ltd., Lahore. 

(’85) 1885 Pun Re No. 28, Bhagat Bam v. Chint Ram. 

7. (’09) 1 Ind Cas 240 (242) : 5 Nag L R 8, Vithal v. Gopal Rao. 

8« ( lu) 2 Allt 1915 ^lad 749 (749): 26 Ind Cas 368 (DB), Akkamma v, Rangappa, 
(Case under 1877 Act.) 

( 05) 28 ^lad 40 (41) (DB), Sriniunsa Chariar v. Roiniusioamy Nadar. 

(’82) 5 Mad 171 (173) (FB), Rama v. Venkatesa. 

9. (*26) 12 A 1 R 1925 Pat 197 (198) : 79 Ind Cas 897 (DB). Reshma Kuari v. 
Rameshwar. 

( 14) 1 A I it 1914 Cal 764 (765) : 22 Ind Caa 709 (DB), Dan Behari Kapur v. 
Jnanendranath Ohose. 


Section 19 — Note 64 

Im ( 26) 13 AIR 1926 Mad 1148 (1150) : 98 Ind Cos 75, GopaXa v. Rajagopal. 

( 27) 14 AIR 1927 Nag 241 (242) : 104 I. C, 470, Udaratn Magniram v, lAixmanm 


8.Lim.43. 
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action, the period of limitation commences to run from the date of 
such cause of action. The question arises if the promissory note which 
has become unenforceable can be used as an acknowledgment of 
liability in such suit. The question may be considered under the 
following heads with reference to the cause which has made the pro- 
missory note unenforceable : 

(l) Promissory note inadmissible for want of sufficient stamp , — 
A promissory note which is not sufiQciently stamped is inadmis- 
sible in evidence for any purpose under s. 35 of the Stamp Act. 
Hence, such a promissory note cannot be relied on even for the 
purpose of serving as an acknowledgment of liability in a suit 
on the original cause of action.^ But under S. 36 of the same Act, 

iSee 27 AIR 1910 Nag 214 (215) : 190 Ind Gas 818, Jawayimal v. Ahaji 

Anand. (Promissory note executed in lieu of bond insufficiently stamped 

Suit on promissory note - Plaint allowed to be amended so as to base the claim 
on the original bond.) 

(’39) 26 Alii 1939 Mad 34 (35, 36) : 183 Ind Gas 882, Kondamnxa v. Venlcata- 
rayudu, (Promissory note executed in renewal of old note, insufficiently 
stamped — Suit on new promissory note — PlaintifT praying for amendment so as 
to base bis suit on original note — Held that the amendment could be granted 
as the amendment did not introduce any new cause of action and did not pre- 
judice the defendant in putting forward the plea of limitation.)] 

[See also (*68) 10 Suth AY R 293 (294) (DB), Bengal Indigo Co. v, Koylas 
ChxunderA 


2. (’40) 27 AIR 1910 Nag 214 (214, 215) : 190 Ind Gas 818, Jawanmal v. Ahaji. 
(’39) 26 AIR 1939 Mad 34 (36) : 183 lud Gas 882, Kondamma v. Venkatarayudu. 
(But an endorsement on the back of the promissory note can be admitted in 
evidence to prove an acknowledgment.) 

(’36) 63 Gal 813 (816, 818) : 40 Gal W N 399, Jegendra Chandra Bancrjee v. 
Sacheendra Kujnar Seal. 


(’38) 25 AIR 1938 Mad 75 (77) : I L R (1938) Mad 210 : 175 Ind Gas 24 (DB), 
Hagesivara Rao v. H arayananiurthi. 

(’37) 24 AIR 1937 Mad 364 (365) : 169 Ind Gas 692, Ramanatha Ayyaf v, 
Narayanastoatni Ayyar, 

(’33J 20 AIR 1933 Lab 240 (240) : 141 Ind Gas 569, Rup Chand v. Beli Ravi. 

(’37) 24 A I R 1937 Kang 408 (411, 412) ; 1937 Kang L R 127 : 173 Ind Gas 604, 
J , N. Ezekiel V. Mordecai. (Pronote invalid under Section 12, Stamp Act — Such 
pronoto cannot be used as acknowledgment of liability by promisor so as to 
bring within time suit based on original consideration — Distinction between 
collateral purp5se and collateral matter stated.) 

(■33J 20 AIR 1933 Nag 391 (391) : 147 Ind Gas 981, Govinda v. Hari Bhaoo. 

(’28) 15 AIR 1928 Oudh 408 (409) : 112 Ind Gas 247, Bishunath Singh v. Ishri 
Dayal (The contention, that the only e3ect of the pronote not being sufficiently 
stamped as a pronote is that the instrument cannot be admitted in evidence as 
a pronote but that it can be used as an acknowledgment, it accepted the result 
will be to make the words ‘for any purpose* in Section 35 of Stamp Act quite 
superfluous — Distinguishing 3 All 581 (FB), Kanhaya y. Stoioell.) 

[See however (’38) 25 AIR 1938 Nag 294 (295, 296): 177 Ind Gas 678, Sudamsa 
Arjunsa v. Kisanrao, (Insufficiently stamped promissory note is not admis- 
sible as an acknowledgment of a debt for the purpose of supplying evidence of 
such debt^ such acknowledgment coming under Article 1, Stamp Act — But such 
promissory note is admissible to prove fact of admission made by debtor of his 
existing liability and can extend period of limitation —It can also be treated 
as agreement chargeable with duty under Article 5 (c), Schedule I, Stamp Act/ 
and is admissible in evidence on payment of requisite duty and penalty.) 
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where such promissory note has once been admitted in evidence, 
each admission cannot be questioned at any stage of the same 
suit or proceeding.^ Further, where in addition to the promissory 
note there is some other document executed as part of the same 
arrangement, such as a receipt which is admissible in evidence 
and which contains an admission of liability in regard to the 
original debt, such document can be used as an acknowledgment 
in the suit on the original cause of action notwithstanding the 
inadmissibility of the promissory note."* It has also been held 
that where the document includes not only a promissory note 
but also other matters which amount to an acknowledgment of 
a pre-existing liability, the prohibition contained in s. 35 of the 
Stamp Act does not apply to the matters other than the pro- 
missory note and hence, notwithstanding the inadmissibility 
of the document to prove the promissory note, it can be used 
to prove the acknowledgment of liability contained in it.“ 

( 2 ) Promissory note failing as contravening section 2G of the Paper 
Ourrency Act, 1910 (now repealed. ) — Where a promissorv note 


(’21) 8 A I R 1921 Pat 317 (318) : 60 Ind Gas 385 (DB), Bam Naraxn Saha v. 

Lachtni Pra^^ai Sahu. (A hundi which doeg not comply with the proviBions ot 
Section 13 of the Stumi) Act though not admissible as a biuidi can be admitted 


in evidence as an acknowledgment.)] 
[But see (’27) 14 AIR 1927 Nag 241 (242): 
V. Laxman Marwari.'] 


104 Xiid Cas 470, Uclaram Magniram 


3. (’35) 22 AIR 1935 Pat 375 (375) : 11 Pat 233 : 153 Ind Cas 0G2 (1)B), Tr 'r 
bhuan Ojha v. PamcJiandra. 

( 33) 20 AIK 1933 Lah 240 (240) : 141 Ind Cas 569, Hup Chand v. Peli Ravi, 

( 34) 21 AIR 1934 All 951 (951) : 153 I. G. 551, liandhir Singh v. 'I'hatnan Pal. 

( 26) 13 AIR 1926 Mad 1148 (1149) : 98 Ind Gas 75, Gojmla Padayadii v. Rx a- 
(jopal Naidu. 

4. (’30) 17 AIR 1930 Ail 368 (369) : 126 I. C. 353, Jogan Nath v. Girivar Singh. 

(’33) 20 AIR 1933 Oudh 80 ( 8 I) : 141 lud Cas 298 : 8 Luck 195, Ram Chaube v. 
Sheo llarakh Teivari. 

(’37) 24 AIR 1937 Oudh 387 (388, 389) : 13 Luck 376 : 168 Ind Cas 927 (DB), 

AmUka Singh v. Jagdeo Upaihaya. {(’35) A I H 1935 All 129 (DB), C/tuJam 
Murtaza v. Fasiunnisa, not followed ) 

(’31) 18 AIR 1931 All 560 (561,562): 134 Ind Cas 254 (DB). Salig Ram v. Radhay 

Shiam. (Endorsement on prior note admitting liability, as v.'cll as new note 

New note inadmissible in eviden - Endorsement on prior note can he used as 
acknowledgment of liability in suit on prior note.) 

{.See also (*29) 16 A I R 1929 All 980 (981, 983) : 52 All 169 : 121 Ind Cas 108, 

Qovind Singh v. Bijay Bahadur. (In this case the receipt is treated as itself 
constituting a new cause of action).] 

5* (3^ 26 A I R 1939 Mad 34 (36) : 183 Ind Cas 882, Kondamnia v. Venkata- 

Tdyii ^ u. (Now promissory not© executed in lieu of old note — New promissory 

note inadmissible in evidence being insufliciently stamped — Endorsement of 

payment appearing on it can be availed of as acknowledgment of liability of 
original note.) 

( 33) 20 AIR 1933 Mad 251 (252) : 141 lad Cas 169, Vancheswara Sastri v. 
Narayana .Ayyar, 

( 30) 17 A I R 1930 Mad 485 (486) : 124 Ind Cas 53, Rakkappan Ambalam v. 

Suppiah Ambalam. (The reason given is that what is shut out by Section 35 of 

Stftuip Act is the inbtrument and not collateral matters connected with the 
instrument.) 
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Section 19 waa made payable to bearer and as such was unenforceable 

Notes 64-65 under s. 26 of the Paper Currency Act, 1910, it was held that 

the promissory note could be used as an acknowledgment of 
liability in a suit on the original cause of action where such 
promissory note had been executed in lieumf a prior debt.® 

(3) Promissory note unenforceable under section 38 {now repealed 
by section 6 of Act XXI of 1936) of the Legal Practitioners 
Act. — It was held in the case noted below^ that where a pro- 
missory note was incapable of being sued on under S. 28 of the 
Legal Practitioners Act, (now repealed) it could nevertheless be 

used as an acknowledgment of liability in a suit on the orginal 
cause of action. 

(4) Promissory note invalid on other grounds. — Though a promis- 
sory note executed in favour of a dead person is incapable of 
being sued on as a proraissDry note it can nevertheless be used 

as an acknowledgment of liability in a suit on the original cause 
of action.® 

The giving of a promissory note for an old debt need not neces- 
sarily mean that the old debt is intended to be given up and replaced 
by the new obligation. The intention of the parties may simply be that 
the promissory note should serve as an acknowledgment of liability 
for the old debt so as to extend the period of limitation for a suit for 
such debt. In such cases, clearly, the promissory note can be used as 
an acknowledgment under this section, in a suit on the old debt.® 

See also Note 29. 

65. Admission of liability by person in adverse posses- 
sion, — An admission by a person who is in possession of property 
adversely against another, that he is liable to return the property to 
the latter, will not interrupt the continuity of the adverse possession. 
But, if such admission is in writing and signed by the person in adverse 
possession, it will serve to furnish a fresh period of limitation as an 
acknowledgment of liability under this section.^ As to what would 

6. (’18) 5 AIB 1918 Mad 634 (635) ; 42 Ind Gas 706 (DB), NaohUnuthu Chetty 
V. Andiappa Pillai. 

(’26) 13 AlH 1926 Mad 462 (453) : 92 Ind Oaa 626 (DB), Kesavaramayya v. 
Venkalarafnam. 

(’22) 9 AIR 1922 Mad 181 (183) : 45 Mad 778 : 69 Ind Oaa 939 (DB), Natarajulu 
Naicker v. Suhramanian Chettiar. 

7m (’15) 2 AIR 1915 Mad 688 (639) : 27 Ind Gas 116, Natesa Mooppan v, Itama- 
chandra Iyer* 

8, (*38) 25 AIR 1938 Pat 180(181): 174 Ind Gaa 779 (DB), Amrit Narayan Singh 
V. Baijnath Pandey, 

9. (’28) 15 AIR 1928 Sind 17(19, 20): 22 Sind h R 222: 105 Ind Gas 765, PunjcA 
liational Banfc, Ltd. v. Mulji Morarji. 

Section 19 — Note 65 

1. (’33) 20 AIR 1933 Cal 414 (415) : 60 Gal 404 : 144 Ind Gas 177, NuthihaH D<u 
V. Bishweshwari Dehee. 

(’97) 1 Cal W N 669 (672) (DB), Jagtibandhu Bhaltacharjee v. Hari Mohan 
Boym 

(1900) 2 Bom L R 407 (409) (DB), Sitaram Baghunath v. Naro Oovind, 
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oonetitute such an admission, see the undermentioned cases. ^ 


66. Acknowledgment contained in letter marked “without 
prejudice,’* — Section 23 of the Evidence Act provides as follows : 

*‘In civil cases no admission is relevant, if it is made either 
upon an express condition that evidence of it is not to be given, 
or under circumstances from which the Court can infer that the 
parties agreed together that evidence of it should not be given,*' 

In view of the above provision, the question arises whether an 
arcknowledgmenb of liability contained in a letter marked “without 
prejudice is admissible in evidence. In ISI idhj^vrav v. Gulahbhtii,^ 
the above question arose in connexion w'ith a post card written by a 
debtor to his creditor and marked “without prejudice.” The question 

was left open by Farran, C. J. Candy, J., who sat with him observed 
as follows : 


I doubt whether the post-card was inadmissible in evidence. 
To exclude it from evidence it would be necessary to hold that 
the words without prejudice* amounted to an express condition 
that the card siiould not be used in evidence against the writer. 
In England, apparently, the card would hive been admissible. 
Tho remarks of Vaughan Williams, J., in In re Daintrey; 
Ex parte Holt," wdiich the Subordinate Judge in the Court of 
first iustanco quoted are not, as tho Subordinate Judge supposes, 
mere obiter dicta. They state the fact that the rule which 
excludes documents marked without prejudice’ has no appli- 
cation unless some person is in dispute or negotiation with 

another, and terms are ollered for the settlement of tho dispute 
or negotiation.” 

Tho above decision may also be consulted for an interpretation 
of the words ‘without prejudice” occurring in a document, assuming 
that such document is admissible in evidence. 


( 25) li AIR 1925 Cal 193 {193) : 84 Itid Ca3 657 (DR), Oolarn Na ar v. Abbaii 
MoUa. 


(*29) 16 AIR 1929 P.it 117 (1211 : 8 Pat 549 : 115 Ind Cas 699 (DB), Bageswnri 
Charan Siugh v. Jagarnath Kunri. (Reversed in (’32) 19 AIR 1932 PC 55 (PC) 
Bageshwari v. ’lagarnath on another point.) 

2. t’14) 1 AIR 1914 Cal 795 (797) ; 22 Ind Caa 6*'0 (DB). Guru Charan Saha v. 

Sureiidra Krishna liny. (Where a person admits that land of which he is in 

possession at tho time is the property of another, he admits that he is liable to 
restore it to that other.) 

(1900) 2 Bom h R 407 {409} (DB) Sitaram Raghunath v. Naro Govind, (Suit for 
possession— Offer by defendant to p%i,rc}iase the land from tho plaintiff does not 
amount to an admission of title.) 

(’94) 79 Ind Gas 279 (280) (Lah). Bahnokand v. Wazir Chand. (Cosharers — 

Adverse possession by ono— Post-card by the adverse possessor in which plaintiff 

was called upon to pay his share of the moneys expended on repairs or to 

surrender his interest in the house amounted to an acknowledgment of the 
plaintiff’s title.) 

Section 19 — Note 66 

1. (’99) 28 Bom 177 (179, 180) (DB). 

2. (1893) L R 2 Q B 116 (119, 120) : 41 W U (Eng) 590: 62 L J Q B 511: 6 B 414 - 
69 L T 267 ; 10 Morrel 158, 
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In the undermentioned case,^ the late Nagpur Judicial CJommis- 
sioners’ Court held that a suggestion made “without prejudice” that 
the matter might be settled could not operate to extend limitation. 
The decision, however, seems to proceed on the ground that the words 
used do not mean an admission of liability, rather than on the ground 
of the inadmissibility in evidence of the statement. 

Where a letter stated “the money was received from you and I 
have purchased shares for you but I have handed them to another 

person. To settle your dispute I would pay Rs to you without 

prejudice” it was held that inspite of the words “without prejudice” 
the letter amounted to an acknowledgment of liability.^ 

67. Material alteration of document containing acknow- 
ledgment It is a general principle of law that a material alteration 

of a document by a party to it, after its execution without the consent 
of the other party, renders it void. But this principle only applies to a 
document which is the foundation of the plaintiff's claim. The principle 
does not apply to a written acknowledgment which is intended only 
to serve as evidence and to save the bar of limitation and not to give 
a right of action. Hence, notwithstanding a material alteration in a 
document containing an acknowledgment of liability after it is given, 
- the document can be relied on as saving limitation under this section.^ 


68. Acknowledgment contained in document thirty years 

old. Under S. 90 of the Evidence Act, documents which are thirty 

years old and which are produced from proper custody may be presumed 
to have been signed, executed or attested by the persons by whom they 
purport to be signed, executed or attested. This presumption applies 
also to documents which contain an acknowledgment of liability. 

3. (’-26) 13 AIR 1926 Nag 57 (69): 90 Ind Cas 135 (DB), G. I. P. Baihvay 
Company v. BadJialciaan JaiMsaiu 

4. (*51) 38 AIK 1951 Hyd 47 (Pr G), Commercial Enterprisers v. Madayi Mohan. 
(Liability does not arise from tbe fact of handing over to other person but from 
the fact of receiving money for purchasing the shares for the plaintiff. As soon 
as these two items are admitted the liability is admitted. As to handing over 
the shares to other person it may be a defence being a complete performance of 
the contract but it has no bearing on the question of limitation.) 


Section 19 — Note 67 

1. (’80) 5 Cal 215 (217): 1 Cal L B 361 ; 4 lud Jur 625 (DB), Nundu Kishore Lai 
V. Mt. llainsookhe Kooer. (Material alteration of date of document.) 

(•01) 25 Bom 016 (622, 623) : 3 Bom L B 213 (DB), Atmaram v. Utnedram (Oo.) 
(’05) 9 Cal W N 696 (696) (DB), Harendra Lai Boy Chotvdhry x. Uma C ar re 

(ftiosh. (Defendant acknowledged certain sum in hatchita — It was oun 
entry relating to interest was interpolated at a subsequent date In a ^ 
recover the au.ount acknowledged plaintiff put the hatehrta 

reliance was placed on the entry relating to interest, i “*** 

was put in mUly as an acknowledgment of defendant’s habiUty and that the 

plaintiff was entitled to a decree.) ^ , -r t o^q . in r»,vl w N 7ftS fDB). 

[Sec also (’06) 33 Cal 812 (815. 819) : 3 Cal L Jour 363 . 10 Cal W N 788 (DB), 

Gour Chandra Das v. Prasanna Knmar ChanHa.i 

Section 19 — Note 68 

1 . (’19) 6 AIB 1919 Pat 244 (246) : 49 Ind Cas 868, Jageraath Oir x. Bagman G-r. 
(’01) 1901 Pun Re No. 59, Anis-iil-nehman Khan v. Bem Ham. 
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Where the signature of the executant of the document purports to 
iiave been written by another person under the former s authority, 
the presumption of execution under S. 90 will include the presumption 
that the person affixing the signature of the executant had his autiiority 
to do so/ It was held by the Oudh Chief Court in the case cited beiow^ 
that the presumption applies not only where the original is produced 
but also where a copy is produced as secondary evidence. But this 
must be considered as no longer good law in view of the Privy Council 
decision in Basant Singh v. Brij llaj Saran^ in which it w'as held 
that w'hen a copy is produced no presumption as to the genuineness 
of the original can be drawn under s. 90 of the Evidence Act. The 
presumption under S. 00 apx)lies only to handwriting, execution and 
attestation. So, where a document more than thirty years old purports 
to be signed by an agent on behalf of a principal, no presumption 
arises as to the agent’s authority, which must be proved.® 


69. Acknowledgment under circumstances that would 

vitiate contract In Dharma Tithal v. Govind Sadvalkar,^ 

West, J., of the Bombay High Court observed as follows : 

The intention of the law is manifestly to make an admission in 
writing of an existing jural relation of the kind specified equivalent 
for the purposes of limitation to a now contract; but for this 
purpose, the consciousness and intention must be as clear as they 
would be in a contract itself . . . .” 

Thus, it is clear that although an acknowledgment under this 
section is distinct from a contract, yet, the acknowledgment, quite as 
much us a contract, must be the voluniar y act of a person who is 
fully conscious of what he is about. An acknowledgment obtained by 
throat or intimidation cannot be used under tiiis section.^ An acknow- 
ledgment by a minor will not be available against him.^ 

See also the undermentioned case."* 


2. (’33) 30 AlU 1933 AH 99 (90, 100) : 142 Incl Cas 764 (DB), Md, liafi v. Kripa 
Jiamji, 

3. (’29) IG AIK 1929 Ouclb 483 (460) : 3 Luck 424; 121 lud Can 273, Brij Kishore 
V. Beni Pershad. 

4 . (’35) 22 AIK 1935 V C 132 (18G) : 57 All 491 : 02 Ind App ISO ; 150 lud Cas 
804 (PC). 

5. ( iS) 3 Cal 557 (559) (DB), L bilack Bai v. Dallial Bai, 

(’31) 0 Cal 209 (211, 212)(DB), Uggrakant Chowdhry v, H urroChunder Shickdar, 

Section 19 — Note 69 
1. ('84) 8 Bom 99 (102) : 8 lud Jur 201 (DBl. 

LSee aho (’93) 10 Mad 220 (227, 228) : 3 Mad L Jour 35 (DB). Vetihala v. 
Parthasaradhi. (Per 'SVilkiuson J.)] 

® Bis Bam v. Ketval Bani. 

• * £ Co V. Shotvers. (Throat to put the matter 

into Court and apply for arrest before judgment.) 

3. (*01) 1901 Pun Ke No. 59, Anis-ul-Behman Khan v. Bcni Bam. 

4 . { 33) 20 AIK 1933 All 175 (170) : 144 lud Gas 1005, Mani Bam v. Badri Das 
Jieharx Lai. (Where an acknowledgment is proved to have been made by inad- 
vertence or mistake, it cannot be treated as implying a promise to pay even 
though it may be ostensibly unconditional.) 


Section 19 
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70. Acknowledgment made in official confidence.— Where 

a person applus to the Collector setting forth the state of his financial 
position and requesting that his estate may be taken over by the Court 
Of Wards, the communication is one made in oflScial confidence within 
the meaning of s. 124 of the Evidence Act and hence, its production 
cannot be compelled by the Court for proving an acknowledgment of 
liability by the person who made the application.^ 

See also the undermentioned case.^ 

71. Mortgage invalid under tenancy laws, if can operate 
as acknowledgment of liability. _ Where a mortgage of tenancy 
rights was executed in lieu of certain old debts but was invalid under 
the Oudh Tenancy Law, it was held that it could be used as an acknow- 
ledgTTient of liability in a suit on the original cause of action.^ 

72. Offer of Collector under Section 16 of the Bombay 
Court of Wards /.ct, if acknowledgment. _ Although an offer 
made by the Collector under s. 16 of the Bombay Court of Wards Act 
(I of 1905), cannot be proved in a suit by the claimant, for the purpose 
of substantiating and establishing his claim, yet, such offer can be 
used as an acknowledgment of liability so as to save limitation.^ 

73. Agreement to extend time for performance of con- 
tract. Lnder S. 63 of the Contract Act, the promise under a contract 
may extent the time for the performance of the promise. Where time 
is so extended, limitation for a suit on the contract will only run from 
the date to which the time has been extended.^ 


73a. Suit based on default clause in mortgage deed, etc. 

— T\here a mortgage deed contains a provision that in default of the 
payment of the annual interest the mortgagee should be entitled to 
possession of the mortgaged property and default is made, but subse- 
quently the mortgagor executes a second mortgage in favour of the 
mortgagee for all the arrears of interest up-to-date, the cause of action 
which the mortgagee got for a suit for possession on the occurrence of 
the first default is satisfied by the execution of the second mortgage 

Section 19 — Note 70 

1. (*22) 9 AIR 1922 All 37 (41) : 44 All 360 : 66 Ind Gas 171 (DB). Collector of 
J aunpur V. Jamna Prasad. 

2. (’39) 26 AIR 1939 Bom 237 (245) : 183 Ind Cae 325 (DB). Bhalchandra Datta- 
traya v. Ch''nbasappa M allappa. (In this case it was held that the privilege 
under S. 124 of the Evidence Act could not be claimed as the Collector to whom 
the statements were made in official confidence did not cl iim privilege on the 
ground that public interest would be affected by tne disclosure.) 

Section 19 — Note 71 

1. (’25) 13 AIR 1925 Oudh 401 (402) : 89 Ind Cas 176, Umroo v. Narain, 

Section 19 — Note 72 

1- (’20) 7 AIR 1920 Bom 137 (138, 139) : 68 Ind Cas 319 : 44 Bom 871 (DB), 
Shivajirao Narayan Pao Thorat v. HaH Narayan Tagre. 

Section 19 — Note 73 

1. (’02) 4 Bom L R 60 (51, 52) (DB), Srinivas v. Raghti-nath. 

(’02) 12 Mad L Jour 361 (353) (DB), Stiggappa v. Oovindappa. 
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and there ie no question of the period of limitation for a suit based 

on such default being extended by the acknowledgment contained in 

the second mortgage deed, in such a case, limitation for a suit for 

possession by the mortgagee will run from the next default.^ See also 
S. 20 Note 36. 

74. Stamp.— An acknowledgment of liability under this section 
need not be stamped in every caso.‘ But, if it is an acknowledgment 
of a debt and otherwise falls within the provisions of Art. 1, Sch. i of 
the Stamp Act, it is liable to a stamp duty of one anna. If it is not 
duly stamped, it cannot bo relied on for any purpose including that 
of saving limitation un ler the section.- In order to see wliether an 
acknowledgment is liable to stamp duty under Art. 1, Schedule I of 
the Stamp Act it must be aeon whether it is given with the dominant 
intent to supply evidence of the debt and the Court has to apply its 
mind to the question looking at the document and the surrounding 

Section 19 — Note 73a 

1. (’39) 26 AIK 1939 Lah 212 (215), Aldullah v. Ishaq^ llohammad. 

Section 19 — Note 74 

^ (541), Sambasiva 

±lao y. \ enlaasurnanarai,nnamurthy. (.V mere signature in a runiiin-^ ao- 

account book. It in merely aii acknowledgment of the correctuess of the account 

^’here is no law requiring an acknowledg- 
ment of liability for the purpose of saving limitation to be stamped ) 

^^>29 Lah 50 (54. ,55) : ILH (1942) Lah 282 : 199 Ind Gas 161 (FB) 

fieTrnr, ^'^^rressions, bar,, dene, barii lene. or 

baq, rahe. mean really the same things. Balance couched in words baqi rahe 

amLn T , ^ by witnesses, 

o^to he^d " ^ ‘Agreement within Art. 6 

or to bond within Art. 15 of Stamp Act.) 

V. Shacheendra 

‘SiS ?! : 172 Ind Gas 830. Tilak- 

of A?t l' s t'T; * is not an acknowledgment within the terms 

aapX ewLmt' i to 

theeieri creditors book -Held that the endonsemont signed 

’ “ “■ »’• ^ ,db,, 

g2LL,‘“ '“>■ ““ >'•= O'-- 

C/m/cratierfy V. Ram Chandra. 

'I'® ^ AH Mohammed v. 

with ^0 Lfa O ^ executed in Gwalior State and stamped 

K Owalior stamp -.Account book produced in British India subse- 

ment wastXti'C]’''^*^" acknowledg 


Section 19 
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circumstances as to what w'as the intention with which it was given.® 
Where, however, an acknowledgment has once been admitted in 
evidence, although it is not duly stamped, its admissibility cannot be 
questioned subsequently, under section 36 of the Stamp Act.* 

The inadmissibility of the acknowledgment of a debt for want of 

stamp does not, however, preclude the debt acknowledged from being 
proved by parol evidence.^ 

See also Notes under sch. i. Art. i of the A I E Commentaries on 
the Stamp Act, 2nd (1950) Edn. 


3. (’47) 34 AIR 1947 Bom 337 (338):I L R (1947) Bom 223, Manilal v. Nalwarlal. 
(Debtor’s admission ns to correctness of accounts taken in order that he may 

not dispute its correctness subsequently — Not an acknowledgment intended to 
supply evidence of debt.) 

(’47) 34 AIR 1947 Nag 145 (150) : I L R (1946) Nag 796 : 226 Tnd Caa 568 (DB), 
PacJihodi Oulab v. Krishtiaji. (Intention of debtor in_acknowledging debt not to 
supply evidence of debt but merely to extend limitation -Art. 1 does not apply.) 
(’45) 32 AIR 1945 Nag 212 (213) : I L R (1945) Nag 728, Shriram v. MaroH. 
(Endorsement on back of mortgage that debt was due on a particular previous 
mortgage held not made with dominant idea of supplying evidence of debt so as 
to come within Soh. I, Art. 1, Stamp Act.) 

( 41) 28 AIR 1941 Nag 70 (71) : 192 Ind Gas 891, Madhaorao v. Hanmant, (Ad- 
mission of correctness of account by a debtor so that he might not subsequently 
dispute its correctness is not an acknowledgment to supply evidence of debt and 
as such does not require stamp under Sch. I Art. 1, Stamp Act.) 

(’38) 25 AIR 1938 Nag 51 (52) : ILR (1939) Nag 695 : 172 Ind Cas 880, Tilak- 
chand v. Ratnlxiscin. {Held that the letter reciting settlement of account did not 
require stamp as there was no intention to supply it as evidence of debt.) 

(*S8) 25 AIR 1938 Rat 139 (140) : 174 Ind Cas 685, Uam'^ahha Ojha v. Hishu- 
nath Ojha, 

(’24) 11 AIR 1924 Mud 352 (353. 354) : 46 Mad 948 :74 Ind Cas 1029 (DB), Surji- 
'irnill Murhdhar v. Ananta Pal. (Acknowledgment not for purpose of supplying 
evidence of debt - Article 1, Stamp .Act, not applicable.) 

(’03) 30 Cal 687 (688, 689) (DB), Ambica Dat v. Nityanand Singh, (Do.) 

(’92) 15 All 66 (58):1892 All WN 234(DB), Bishainbar Nath v. Natid Kishore.(Do.) 
(*26) 92 Ind Cas 1046 (1046) (Mad), Bamasicami Axjyangar v. Baghava Aiyangar, 
(Do.) 

(’36) 23 AIR 1936 Mad 939 (939): 166 Ind Cas 750, Siibharoyadu v. Narasiinha 
Jieddi. (Acknowrledgment of correctness of account does not necessarily require 
stamp.) 

ri2) 15 Ind Caa 279 (280, *282) : 39 Cal 789 (DB), /. C. Galstaun v. Hutchinson, 
(A balance-sheet prepared and signed by the debtor and showing a balance, 
errors and omissions excepted, due from him was held, having regard to the cir- 
cumstances of the case, not an acknowledgment wdthin Article 1 Schedule I.) 

4. (*45) 82 AIR 1945 Nag 212 (213) : I L R(1945) Nag 728, Shriram v- Maroti, 
(Acknowledgnjent not duly stamped rejected by trial Court but admitted in first 
appeal - Admission cannot be questioned in sCviond appeal.) 

(*35) 22 AIR 1935 Rang 160 (16o) : 13 Bang 322 : 156 Ind Cas 589, Vellayappa 
V. Sornasuiidararn. 

(’25) 12 AIR 1925 Mad 1215 (1215, 1216) ; 91 Ind Cas 494 (DB), Nagappa Chelty 
V. y. A. A. li. Firm. 

(’15) 2 AIR 1915 Cal 280(281) : 22 Ind Cas 858 (DB),Si/nram v.Bain ProsadRam.. 

5. (’82) 8 Cal 282 (284) : 6 Ind Jur 415 (DB). Bmga Ram v. Bajmohun Boy. 
(Suit for price of goods sold and delivered - Written admission of the defendant 
that the goods had been supplied to him —Inadmissibility for want of stamp— 
Oral evidence to prove delivery of goods sold and their value admissible.) 

(’23) 10 AIR 1923 Lah 301 (301) : 74 Ind Cas 939 (939). Tikkan Bam v. Lai. 
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75. Registration — A document whereby a person acknowledges 
his liability in respect of a right to or in imraovablo property of the 
value of Bs. 100 or more is not a ducument \vhich purports to “declare** 
any right, title or interest in such immovable property within the 
meaning of S. 17 of the Registration Act, and hence is not compulsorily 
registrable under that section. The reason is that an acknowledgment 
of liability merely constitutes a statement of an existing fact while 
the expression “declare” in section 17 of the Registration Act indicates 
something more than a mere statement of an existing fact and implies 
a declaration of will to cause a change of legal relationship in respect 
of the property concerned.^ 


Where an acknowledgment of liability is contained in a document 
which is compulsorily registrable but which is not registered, although 
the document is not admissible in evidence for the purpose of proving 
the transaction which it is designed to effect, yet, it is admissible for 
proving the acknowledgment of liability contained in it.^ 

76. Onus of proof, — The onus of proving that a suit is saved 
from the bar of limitation on account of an acknowledgment of 

Section 19 — Note 75 

1. (’42) 29 A I U 1912 Nhig 102 (103): I L U (1942; X.ig 511 : 201 lad Caa 718. 
Parasram v. Punamchand, (Acknowledgment of liability in re. poet of a chai-oo 
under 3. 55 (4) (b), Transfer of Property Act -Registration unnecessary.) 

{'32) 19 A I H 1932 P G 55 (57) ; 59 Ind App 130 : 11 Pat *272 : 13G Ind Gas 798 

(PC), Bageshwari Charan Singit v. Jagariiah Kuan. (Overiuline (’80) 1 Rom 
590 (DH), Faki v. Khotu.) 

(*32) 19 AIK 1932 Lali 154 (15C. 157) : 130 Ind Gas M (DH), liaclha Kt.hen Shigh 
V. Hukarn Chand. (Document executed by mortgagor stating that some of the 
mortgage debt was paid and I ind was to remain mortgaged for balance — Docu- 
ment held not to require registration as it made no legal change in relation 
to the property charged.) 

(’32) 19 A I R 1932 Luh 592 (591, 695): 110 lud Cas 387, Karam Singh v. Mt 

.'Jaija Wantt. (Document purpoitiug to ue a mortgage deed and coutainino reotiul 

as to existence of prior existing mortgage -It was held that tlie referent^ to tlio 

earlier mortgage was a mere recital of a iire-existing fact and therefore it was 
exemj)t from registration.) 

(’81) 5 Rom 232 (238, 237), Sa’charam Krishnaji v. iindan Krishna ji. 

[See also (’23) 10 A I R 1923 Jfad 821 (022) : 72 Ind Cas 458 (UB), Hangananahi 
Ammal v. Virupakskee liao Xaidu.] 

2. (’38) 25 A I R 1938 xMad 885 (875) : 181 Ind Cas 827 (DR), liamanathan Chet- 
tinr V. Dowlat Singjeg. 

i’.oi! N ^^^hushala v. Ih-hari Lai. 

( 99) 2G Cal 334 (33G), Mugniram v, Gurmukh Hoy. 

(’80) 5 Cal 215 (217) ; 4 Cal L R 361 : 4 Ind Jur 625 (DR), Nnndo KrUiore Lall 
V. A-i t. Hamsookhe Aoo^r. 

19 V. Lyallpnr Bank Ltd. 

Maya Vv anti. 

io a o DatUat Pam. 

^ Padha Kishen 

oinj/i V. Hukamckand, 

(’30) 17 A I R 1930 Lah 985 (989, 990) : 12 Lah 239 ; 129 Ind Ca,s 281 (D B) 
Davindar Singh v. Mt. Lachhmi Devi. 

(’80) 1880 Pun Re No. 88, Sayad Muhammad Khan v. Jaisukh 
[See also (*81) 1881 Pun Re No. 17, Chuhar v. If'a^ira.] 


Section 19 
Notes 75-76 
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Section 19 
Note 76 


liability is on the plaintiflf. The reason is that the onus of proving 

hat a suit is within time is on the plaintiff and consequently, the onus 

of proving that a suit which is on the face of it barred by limitation 

18 saved frorn such bar on account of some exception to the statute 

18 also on the plaintiff, (see Note 38 to s. 3.) The plaintiff must 

give cogent proof of his allegations in order to sustain the plea of 
acknowleagiiienti raised by hini.^ 

Where a decree-holder relies on an acknowledgment signed by the 
judgment-debtor to save the bxr of limitation but the judgment-debtor 
denies the signature as bjing forged, the onus of proving that the 
signature is that of the judgment-debtor lies on the decree-holder.^®* 

Onus of proving that acknowledgment was made before expiry 
of limitation. — There is a conflict of decisions on the question as to 
whether the burden of proving that an acknowledgment under this 
section was made before the expiry of the period of limitation is on 
the plaintiff, or whether the onus is on the defendant to prove that 
the acknowledgment was made after the expiry of the period of 
limitation. One view is that the onus is on the defendant to show 
that the acknowledgment was made after the expiry of the period of 
limitation.^* This view is based on the fact that an acknowledgment 
which is sufficient for the purposes of this section necessarily implies 
the admission of a subsisting liability. In other words, an acknow- 
ledgment under this section implies in itself an admission that at 
the time when it is made the liability admitted is not barred by 
limitation. Hence, the burden of proving that the fact admitted is 
not true is on the party making the admission, viz., the defendant. The 
other view is that the burden of proving that the acknowledgment 
was made before the expiry of the period of limitation is on the 
})laintifr.^ This view seems to bo based on the fact that an acknowledg- 

Section 19 — Note 76 

1. (’22) 9 A I R 1922 All 37 (41) : 66 Ind Gas 171 : 44 All 360 (D B), CoUecior of 
Jaunpur v. Jamna Praaad, 

laa. (’47) 34 AIK 1947 Pat 139 (141) : 225 Ind Gas 528 (DB). Chandra Bhukhan 

V. Bamdutt Mahto. 

la. (’04) 26 All 313 (.816) : 1904 All W N 38 : 1 All L Jour 1 (DB), Dip Singh v. 
Oirand Singh, 

(’29) 16 AIR 1929 All 209 (210) : 115 Ind Gas 451. Mihi Lai v. Soni Bam. 

(*30) 17 AIR 1930 Mid 65 (66) : 124 Ind Gas 301 (DB), Ahamad Haji v. Maijan. 

2. (’43) 30 A I H 1943 All 393 (401, 408) : I L. R (1944) All 76 : 212 Ind Gas 238 
(FB), Gur Sarnn y. Shib Singh. 

(’32) 19 A I R 1933 AU 555 (557) : 137 Ind Gas 193 (DB), Makkhan Lai v. Mi, 
Sardar Kunwar, 

(’32) 19 A I R 1933 All 461 (464) : 54 All 506 : 140 Ind Gas 783 (D B), Oirdhari 
Lai V. Firm Bishnu Chand, (Reversed in (’34) AIR 1934 P G 147 (P C), Bishun. 
Chand v. Oirdhari Lai on another point.) 

(’32) 19 A I R 1933 All 199 (307): 53 All 963 : 137 Ind Gas 243 (DB), Abdul Rafig 
V. Bhnjan, 

(’26) 13 A I R 1936 All 155 (156): 89 Ind Cos 403, Beoti Ram v. Lachman 
Prasad. 

(’99) 1 Bom Ij R 2 (4) (DB), Chotiram Lai Chand v, Bhau, 

(’36) 22 A I R 1935 Lah 515 (516) : 155 Ind Gas 676 (D B), Sher Mohammad r. 
Karamchand. (Letters Patent appeal from AIR 1934 Lah 121.) 
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menfc of liability does not necessarily imply an admission that the 
liability is not barred by limitation,^ inasmuch as the question of 
limitation may not be present to the mind of the person making the 
admission at all. But, even according to this view, there may bo 
peculiar circumstances in a case which necessitate the placing of the 
onus of proof on the defendant to show that the acknowledgment was 
made after the period of limitation.^ 


Sker 


77. Pleading Under o. 7, R. G of the Civil Procedure Code 

where the plaint is prima facie barred by limitation, it must state 
the ground on which exemption from the bar is claimed. Accordingly, 
where on the face of the plaint a suit is barred by limitation, burari 
acknowledgment of liability is relied on to save the suit from’ the bar 
of limitation, the fast tliat sucli acknowledgment is relied on must 
be stated i n the plaint. ‘ But, this rule only applies where the suit is 

(’341 21 A I R 1934 Lah 121 (122) : 154 Iiid 0;w 773, Gian Chand v. 
Mahomed. 

(’80) 17 AIR 1930 Lah 985 (990) ; 129 Ind C:i3 281 ; 12 Lah 239 (D B), Oavindar 
Singh V. Mt fjachhmi Devi. 

3. (’m 19 AIR 1932 All 555 (557) ; 137 Ind Gas 193 (D B), Makkhn i Lai v Mt 
baraar Kununr. 

(;29) IG AIK 1929 All 209 (209) : 115 lad Ga. 451. MM Lai v. Soni Ram. 

^ V ' Ca. 57G (D B), Sher Mohammed v 

KaramChaitd, 

( 04) 1 Bom JTj It 2 (4) (D B), Chotiram Lai Chand v. Bhau, 

.’291 ir A f u'm 'o' tl! Ourdayal. 

(29) 16 AIR 1929 All 209 (210) : 115 Ind Gas 451, Mi hi Lai v Som Ram. 

(Aoknow cdginent of a m->rt-ago by nijrtgag.jo - Aokuowledgmont itself cloxrly 

mortgagor had a subsisting 
right Held It was not neee.ssary for mortgagor to prove by evideneo aliunde 
th;it the ftdknowJwi^ment w:is rn ide within limit, ’itioru) 

■51, iff/. V. 

KaUh Chand. (Ajkno.vledgrnent by mortgagee that mortgage existed — It is 

notT of the acknowledgment the mortgage had 

not b3.:ome time barred.) ® 

* ^52 (D B). Khiali 

iam V. 7aJc Ram. (In this case the burden of proof was on the plaiatilT.)] 

Section 19 — Note 77 

' .. 

'■f 1,“ ” ■■ = ■». Vi... 

19:33 Lah 491 (492) : 145 Ind Gas 343, Mt. Ufnri v. Kalu. 

on aVnowltl^me i limitation -Plaintill relying 

on fa t8_l>ur^,« “ .V arguments — Question dopendin| 

I’sn in « .1 , ” cannot be allowed to rely on plea.) 

Sri iSoTi GX ^ 310 (P C) 

Ram Ravjt Ch^plunkar v. Shapurji Hormasji SAef.] ' ’’ 


Section 19 
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Section 19 barred on the face of the plaint. The rale does not apply where the 

Notes 77-78 presumption of the bar of limitation does not arise on the face of the 

plaint.^ 

A plaint can, in the discretion of the Court, be allowed to be 

amended by the inclusion of an allegation of acknowledgment of 
liability.^ 

Where a plaint complies with the requirements of O. 7, R> 6 by 
stating the ground on which exemption from the bar of limitation is 
claimed, it has been held that the plaintiff can rely, at the hearing, on 
a different ground of exemption.^ 

Where a plaint contains a definite allegation of acknowledgment 
of liability as saving limitation, the allegation will be deemed as 
admitted by the defendant if it is not specifically denied in the 
written statement. The mere plea that the suit is barred by limitation 
will not be sufficient to constitute a specific denial of the allegation in 
the plaint for this purpose.® 

78. Acknowledgment, whether question of law or fact. 
— See A. I. R. Commentary on the Civil Procedure Code, 6th (l96l) 
Edition, section 100, Note 29. 


2. (’19) 6 A I R 1919 All 227 (228) : 61 Ind Gas 283 (D B), Ka7nala Devi v. Gur 
Dayal. 

(’19) 6 AIR 1919 Bah 20 (21) : 1 Lih 89 : 51 Ind Gas 956, Khandu Lai v. FazaL 

(’20) 7 A I R 1920 Oudh 236 (237) : 23 Oadh Gas 176 : 60 Ind Gas 189, Jageshar 
Singh V. Bir Ram, 

(’22) 9 A I R 1922 Oudh 135 (137) : 25 Oudh Gas 89 : 68 Ind Gas 196, Ram Autar 
V. Beni Suigh 

3. (’35) 22 AIR 1935 Mad 158 (159, 160) : 154 Ind Gas 707, Muthammal v. Guru- 
savii Nayakkan. (As no new relief was prayed nor fresh cause of action added, 
the amendment was allowed.) 

(’341 21 A I R 1934 Lab 753 (756) : loo Ind Gas 819 (D B), Secretary of State v. 
Akbarshah. (Plea not allowed to be taken up at late stage, as it was unfair for 
the defendant.) 

4. (’49) 36 AIR 1949 East Punj 919 (220), Thakar Das v, Sant Ram. (AIR 1922 
Lah 230 : 2 Lah 13, Farmeshari Das v. Fakiria^ followed.) 

(’22) 9 A I R 1922 Lab 230 (232) : 2 Lab 13 : 60 Ind Gas 772 (D B), Farmeshari 
Das V. Fakiria. 

(’22) 9 A I R 1922 Lab 39 (40) : 6 Lab 233 : 69 Ind Gas 419 (DB), Uttam Chand 
V. Mt. Thakar Devi. (In this case as no ground of exemption was stated in the 
plaint, acknowledgment as a ground of exemption could not be allowed to be set 
up in appeal.) 

(’37) 24 A I R 1937 Oudh 391 (392) : 13 Eu^k 334 : 168 Ind Gas 799 (DB), Safgur 
Nath V. Brahma Dat. 

[But see (’14) 1 AIR 1914 Lab 337 (338): 1914 Pun Re No. 83 : 26 Ind Gas 441 
(DB), Govinda A/ai v. Sa^ita. 

(’24) 11 AIR 1924 Pat 806 (806) : 78 Ind Gas 919 (DB), Chhater Dhari Mahto v. 
Nasih Si7igh.^ 

5. (’16) 3 A I R 1916 Pat 39 (41) : 38 Ind Gas 85 : 2 Pat L Jour 24 (D B) Baluk- 
chand v. Nathunni Singh, (But petition for leave to execute a decree is not a 
pleading and hence this rale does not apply to such petition.) 
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“[(/) Where payment on account of a debt or of 

Effect of payment on interest on a legacy is made before the 

account of debt or of expiration of the prescribed period by the 
interest on legacy* « . 

^ person liable to pay the debt or legacy, or 

by his duly authorized agent, a fresh period of limitation shall 
be computed from the time when the payment was made.) 

•’[Provided that, save in the case of a payment of interest 
made before the 1st day of January, 1928, an acknowledgment 

of the payment appears in the handwriting of, or in a writing 
signed by, the person making the payment.] 

(2) Where mortgaged land is In the possession of the 
Effect of receipt of mortgagee, the receipt of the rent or pro- 
produce of mort- duce of such land shall be deemed to be a 

gaged land. ^ ^ t 

payment for the purpose ot sub-section (/). 

Explanation. — Debt includes money payable under a 
decree or order of Court. 

A f Limitation (.tmendm^nt) 

Act 194MXVI [16jof 1912), S. 2. [30-3 1912] for the Bubstantive part of sub- 
Bection (1) which ran as follows : ^ 


Section 20 


of interest as such. 

Effect of 'part-yaij- 
rnent of principal. 


• Act of 1877 : S. 20. 

tbo expiration of the 

Kffect of payment prescribed period, paid as such by the person liable to pay 

the debt or legaey, or by his agent duly authorized in this 
behalf, 

or when a pnrt of the principal of a debt is, before 

of the prescribed period, paid by the debtor 

or by hiB agent duly authorized in this behalf, 

a new period of limitation, according to the nature of the original liability, 
shall bo computed from the time when the payment was made ; 

Provided that, in the case of part-payment of tlie principal of a debt, the 
fact of the payment appears in the handwriting of the person making the same. 

Effect of receipt Where mortgaged laud is in the possession of the 

of produce of mort- mortgagee, the receipt of the produce of such land shall bo 
gaged, land. deemed to be a payment for the purjaDse of this section. 

Act of 1871 : S. 21. 

■ritercst on a debt or legiicy is. before the expiration of the 
p^scribed period, paid as such by the person liable to pay 

a^ith^Tz" IhL' behair ^ 

mfj/of* SZT!ar'''' ■ principal of a debt is. before the 

^ bv f „ prescribed period, paid by the debtor 

or by his agent generally or specially ^authorized in this behalf, 

shall he according to the nature of the original liability, 

shall be computed from the time when the payment was made : 

arisen that, in the ease of part- payment of principal, the debt has 

bandwrHiZ L p.-ryment appears in the 

L^ks or on the instrument, or in his own 

»ooK8, or in the books of the creditor. 

Act of 1859. 

No corresponding provision. 
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Section 20 


^ “(1) Where interest on a.debt or legacy ia, before the expiration of the pres- 

cribed period, paid as such by the person' liable to pay the debt or legacy, or by 
bis agent duly authorised in thle behalf, * 

or where part of the principal of a debt is. before the expiration of the pres- 
cribed period^ paid by the debtor or by his agent duly authorised the in-thia behalf, 

a fresh period, of limitation shall be computed from the time when the 
payment v/as made.” ‘ 


b. This proviso was snfcsfi/w/fd by 3? 2 of the Indian Limitation (Amend- 
ment) Act, 192 j (I fl] of 1927), The old proviso was as follows -; 

“Prtvided that, in tlie case of part payment of the principal of a debt, the 
fact of the payment appears in the bandwriting of the person making the same.” 


Synopsis 


1 . 

2 . 

3. 


Legislative changes. 

Scope of the section. 

Distinction between Section 19 
fcnd Section 20. See Note 5 to 
Section 19. 


18. 


Duly authorised agent”. 

19, Payment by Court. 

Note 18. 

20. Payment by husband 

wife. See Note 18. 


See 


or 


4. Section applies only to debts 

at d legacies. 

5. Distinction between paying in- ' 

terefct and paying principal. 

6. Inteniicn of debtor to pay in- 

terest or principal, how ascer- ! 

tained. ] 

7. “Interest” includes part of ; 
interest due. | 

fi. Payment expressed to be ; 
made for principal and > 
interest generally. . 

9- Payment “without preju- ! 
dice.” 

10. “Belore the expiration of the 

prescribed period. ” 

11. “Payment”, meaning of. 

% 

12, Money need not belong to 
the person paying. i 

13. Who must make the payment \ 

— General. I 


21. Payment by pleader. 

22. Payment by receiver. 

23. “Fresh period” — Compu.tatioo 

of. 

24. Proviso — “Appears in the hand- 

writing of, or in a writing 
signed by.” 

25. Payment and writing need 

not be simult<»neous. 

26. Signature must have refer- 

ence to the acknowledg- 
ment of payment. 

27. Proviso — “Person making the 

payment.” 

28. Sub. section (2) — Mortgagee in 

possession. 

29. Explanation. 

30. Decree debt — Payment — 
Certificaiicn. 


14. Person liable to pay the debt or 
legacy. 

14a.Debtor— Meaning cf. See Note 13. 

15. Principal and surety. See 

Note 12 to Section 21. 

$ 

16. Payment by cne of several j 

joint debiors. See Notes to ' 
Section 21. j 

17. Payment by one of several I 

Muhammadan co-heirs. 
See Note 10 to Section 21. 


31. Nature of liability affected by 
payment. 

32. Question, what a sum of money 
was paid for, is cne of fact. 

33. Secood appeal. 

34. Unregistered endorsement of 
payments. 

35. Burden of proof. 

36. Article 75 and this section. 

37. Distinction between Sections 19 
and 20 and Article 183. 


Tone INDICATOR. 


Addition of interest to principal — Whe- 
ther payment. See Note 11. 

Adjustment of accounts. See Note 11. 

Authority to {ay includes authority to 
endorse. See Note 18. 

Court— W’hether can be agent of party* 
See Note 18. 


“Decree” includes preliminary decree 
for sale. See Note '^9. 

Formal or express authorisation not 
necessary. See Note 18. 

Illiterate person touching pen. See 
Note 24. 

Mark of illiterate person. See Note 24. 
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Only payment and not appropriation to 
be in writing. See Note 24. 

Part-payment and endorsement byjudg 
ment-debtor on decree. See Note 24. 

Payment and not acknowledgment to be 
within time. See Note 25. 

Payment by cheque —Whether payment. 
See Note 11. 

Payment by labour. See Note 11. 
Payment in kind. See Note II, 


Payment under compulsion of Court. 
See Note 11. 

Period under S. 48, C. P. Code — Not 
“prescribed period ” See Note 10. 

Recovery by levying execution. See 
Note 11. 

Section applies to all debts, secured or 
unsecured. See Note 4. 

Writing in money order coupon or sign* 
ing of cheque whether sufficient. See 
Note 24, 


1- Legislative changes. 

(1) There was no section corresponding to this section in the Act of 

1859, and a part payment of a debt or payment of interest did 
not operate to extend time.^ By the rules promulgated under 
Circular Order 104 of ISGO (whicli were modifications of the 
Punjab Code) which were in force in certain provinces to which 
the Act of 1859 did not apply, it was, however, provided that a 
fresh period of limitation would be available where there was a 
“l^artial satisfaction of demand.’'^ 

(2) The rule that payments of interest and part j^ayments of principal 

should, under specified circumstances, operate to start a fresh 
period of limitation, was borrowed from English law and first 
became a part of the limitation law of this country on the 
passing of Act IX of 1871, in S. 21 of which it was incorporated.'^ 
In that section, however, 


(a) the words “generally or specially authorized” were used 

iiistead of the words “duly authorized’ ; 

(b) the proviso applied only to cases where the debt arose from 

a contract in writing^ and the writing evidencing the 
fact of payment had to be on the instrument or in the 
hooks of the debtor or of the creditor. 



Section 20 — Note 1 

1. (’71) 8 Boin H C R A C 6 (7) (DB), Malchand Gulabchand v. Girdhar Madhav. 

(1864) 2 Mad H C R 79 (80) (DB), Md, Janula v. Venkatarayar. (Though evi- 
denced by writing.) 

(1864) 2 Mad H C R 84 (85), Raja Isvara Das v. Richardson, 

[.See (*76) 1 Mad 228 (234) : 1 lud Jur 231 : 1 Mad L R 351 (DB), Valia Tamha- 

ratii V. Vira Rayan. (Section 21 of Act of 1871 saves actions barred under 
old Act.) 

^ Tcagaraya Uudali v. Mariappa 

Ptllai. (Do.)] ^ 


2 (’66) 5 Suth W R P 0 18 (21) : 10 Moo Ind App 3G2 (PC), Muhkun Lai v. 

Imtiaz^ood Doiclah. (But it must be a payment according to continuous and 
regular course of dealing.) 

3. (>94) 1694 Pun Re No. 124, p. 477, Diwan Buya Singh v. Hulcam Chand, 

4. (*79) 3 Bom 198 (200J (DB), Hanmantmal Motichand v. Ramhabai. (An entry 

of an account stated, made by a debtor in a creditor’s books, is not a contract in 
writing within the cneaning of S. *>1 ) 

^ ° V. Maniklal. (Do.) 

contr^t ''• case- there was no 

A \ o ^ debt barred under Act of 1871 is not re- 
vived by S. 20 of Act of 1877.) xo 1 1 is noo re 


3.Lim.44. 


Section 20 
Note 1 
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Notes 1 


20 (3) Section 20 of the Act of 1877, substituted the words “duly autho- 

“2 rized for the words “generally or specially authorized” and 

deleted the requirement in the proviso that the debt should 
arise from a contract in writing and that the writing should 
be in particular i^laces. 

A provision corresponding to sub-s. (2) of the present section 
was newly inserted. 

( 4 ) The Act of 190S repeated the section as it was enacted in 1877 
with the addition of an explanation, 

(rj) By the Limitation (Amendment) Act i of 1927, the proviso in its 
present form was substituted for the old proviso. 

(G) By the Limitation (Amendment) Act 16 of 1942 sub-s. (l) in its 
present form was substituted for the old sub-section (l). 

2. Scope of the section. — The present sub-section ( 1 ) lu’ovidcs 
that a payment on account of a debt or of interest on a legacy shall 
give a fresh period of limitation for suits for debts and legacies. The 
old sub-section (l) provided that a payment of interest as such, or a 
part payment of the principal, in respect of a debt shall give a fresh 
period of limitation to the creditor for enforcing the debt.^® In the 
undermentioned cases^ it was held that the principle underlying this 
provision is that such payment implies an admission of a right and 
an acknowledgment of a corresponding liability. This view, based on 
English law, has since been overruled by the decision of the Privy 
Council in Rama Shah v. Lai Chand? In that case, their Lordships 
of tlie Privy Council observed as follows : 

“Their Lordships cannot agree that the section is to be read as 
governed by any such principle as is suggested familiar though 
it be in the law of England. They can discover no sufficient 
reason for the assumption that the section is an expression of 
any single principle. In English law effect was first given to 
acknowledgments and payments by reason of general principles 
of exception applied by the Courts to the Statute of Limitation 
(iG23) which did not contain express exceptions in these respects, 
and though the exceptions were in the end made statutory they 
retained much of their original character. In the Limitation Act, 

Section 20 — Note 2 

la, (*46) 33 A I H 1946 Nag 112 (113) : I L R (1946) Nag 21, BxtXakhulas v. 
Ganyalrao, 

1 . (’36) 22 AIR 1935 All 946 (956) : 58 All 261 : 159 Ind Cas 387 (F B), Udeypal 
Singh V. Lakshmi Chand» 

(’35) 22 AIR 1935 Mad 371 (372): 157 lud Cas 259, Apijasami Pillai v. Morangam 
Afuthirian. 

(■17) 4 AIR 1917 Mad 460 (464) : 34 Ind Cas 417 (DB), Chokkalingam Chetty v. 
Aniiamalai Chetty t 

(’17) 4 A I R 1917 Oudb 124 (125, 126) : 42 Ind Cas 119, Didar Husain v. Gaya 
Pi asad, 

(■94) 1894 Pun Re No. 124, p. 477, Diwan Buta Singh v. Hukum Chand. 

2. (’40) 27 AIR 1940 P C 63 (67) : I L R (1940) Bah 470 : I L R (1940) Kar (P 0) 
134 : 67 Ind App 160 : 187 Ind Cas 293 (PC). 




1 
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section 19, which deals with acknowledgments, is not to be 

read as based upon the theory of implied promise : and it is 

difficult to see why s. 20, which deals with payments, should bo 

regarded as based upon a theory of acknowledgment. The Indian 

Legislature may well have thought that a payment if made on 

account of the debt and evidenced by writing gave the creditor 

some excuse for further delay in suing, or was sufficient new 

proof of the original debt to make it safe to entertain an 

action upon it at a later date tlian would otherwise have been 
desirable. 

The SMtion is also not based on any fiction of implied promise 

to pay and a pyment of interest or principal accompanied by a 

refusal to pay the balance may still give a fresh starting pxiint of 
limitation for recovering the debt.^ 

20. - See Note 5 to 

4. Section applies only to debts and legacies —The section 

(l) Suit for redemption."^ 

(2^uit for possession of property.’^ 

' »i.“ ™ E’ ^ '■ ^ '»» 1'^ B), 

_ Section 20 Note 4 

(Evi kLYpC) M2 (PCjfj/Sfi'J'ExS f w“i, ' t " 

[ OU) 37 A I K I960 Kast Puni 157 (Pr 5) • 6‘> Pnn T u m 
(AIR 1948 P C 36, Applied.) U r Dj . 1 uu L R 75, Bharat v Des liaj 

(*’26) 13 AIR 1926 All 86 (86) ■ 89 lud Ond im ni ^ r^- « 

(’24) 11 AIR 1924 Lah 484 (485V78 Ind rlffiiV 7 - "'"’"'I?'" '■ 

(’28) no Ind Gas 660 (560) (DB) ‘(Ain 

(’03) 26 All 167 (170): 1903 Sflv N 2^ ^ 

(’96) 18 All 295 (297) ■ 1896 All W jmvar Hussain v. Lahnir Khan. 

. this case in 6 M^ad L jour 458 (Jour)1 on 

’ « '-a B.. ,19, D.a.r 

‘E 2EL’^.”.Sj '• '°“'7 «k~wWgo.„. 

‘ “B” • ™ I»1 Ox 900 (DB), 

sTioW BCio'o I'i.os.rt V. BaU,ri,Hn.. 

nandon Siimh^ ^ ^“nftaj/a Bahhsh Pa.ide v. Sheo- 

ZIE)’" Ba( V. mu.n.li. (Sai, 0, 


Section 20 
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Section 20 
Notes 4-5 


(3) Suit for a share of mortgage money received by the defen- 
dant mortgagor on the allegation that the mortgaged 
property was undivided ancestral property in which 
plaintiff had a right. ^ 

The Section contemplates debts of all kinds whether secured or 
unsecured.® A claim to recover the mortgage amount under s. 68 of the 
Transfer of Property Act is a suit for the recovery of mortgage debt 
and is, therefore, for the recovery of a “debt’*.® 

In Pangudaya v. UthandiyaJ the Madras High Court expressed 
the opinion that the joint liability of the members of an undivided 
Hindu family for a family debt is not a “debt” within the meaning of 
this section. It is submitted that this view is obviously wrong as it 
leads to the result that limitation cannot be extended by means of a 
part payment or i^ayment of interest in respect of a joint family debt. 

5, Distinction between paying interest and paying 
principal. — As seen in Note i the present sub-section (l) has been 
substituted by the Amending Act of 1942. The Amendment has been 
made with a view to abolish the distinction made by the old sub- 
section (l) between payment of interest as such and part payment of 
principal. The words ‘as such’ occurring after the words interest. . . . 
paid” have now been omitted and the sub-section has been framed so 
as to apply to any payment on account of a debt by the debtor without 
any distinction as to whether the payment was made towards prin- 
cipal or towards interest as such and without any necessity on the 
part of the creditor to appropriate an open payment towards principal 

4. (’13) 22 Iiid Gas 959 (959) : (1913) 1 UppBur Rul 178, Nga Ya Baw v. Nga 
Bya. (Such suit is not maintainable.) 

5. (’48) 35 AIR 1948 P G 36 (38) : 74 Ind App 285 : I L R (1947) I^ah 727 : I L R 
(1947) Kar (P G) 422 (PC), Mohd, AJcbar Khan v. Mt, Motai. (Section applies 
to mortgage debts.) 

(’41) 28 AIR 1941 Mad 6 (14) (DB), Thinnappa Chettiar v. Krishna Kao, 

(’38) 25 A I R 1938 Cal 129 (131) : 176 Ind Gas 191 (DB), Asizur Bahaman v. 
JJpendra Naih. (It is not necessary to import the doctrine of implied promise.) 

6. (’22) 9 A I R 1922 Oudh 102 (104) : 65 Ind Gas 408, Mahadeo Tewari v. Sitla 
Bahsh Singh, 

7 . (’38) 25 A I R 1938 Mad 774 (778) : I L R (1938) Mad 968 : 178 Ind Gas 243 
(DB). (The question in this case was whether after partition in a joint family, 
the senior member can extend limitation for a pre-partition debt by means of a 
part payment — It was contended that though in such a case the senior member 
may not be the manager for the time being under S. 21 (3) (b), yet, the members 
of the family are co-debtors and as under S. 20, a payment by one co-debtor will 
save limitation against all, (see S. 21 Note 6) the payment by the senior member 
would extend limitation against all the members of the family apart from 
S. 21 (3) (b) — In negativing this contention, their Lordships expressed the opinion 
that the debt due by a Hindu joint family is not a debt within the meaning of 
this section and that the members of the family are not co-debtors in r^peot of 
the debt— It is submitted that though the decision is correct the reason not— 
The true reason for holding that the principle that payment by one co-debtor 
extends limitation against all does not apply to the members of a joint Hindu 
family with regard to a joint family debt is that S. 21 (3) (b) is a spec%a provi- 
sion which prevails over the general provisions of this section.) 
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or interest.^® The amended section will apply to suits filed after the 
amendment has come into operation. But if the suit has already been 
barred under the old law the amended section will not apply retros- 
pectively to save limitation.^® So also, the amendment cannot apply 
to suits already instituted and pending at the time of the coming into 
force of tlie amendment.*^ [See also Preamble Note lo.J 


Section 20 
Note 5 


Section 20 — Note 5 

la. Report of the Select Coiiimittee, 

(*49) 36 A I R 1949 Orissa 64 (67) : I L K (1949) 1 Cut ^81 (DB). Pitambar v. 
Lakshrnidliar, (Present sub-section (1) requires no discrijniiiation as to whether 
any payment was made towards principal or towards interest as such.) 

(’45) 32 AIR 1945 Pat 368 (368): 24 Pat 249 (DB). Paleshicar Prasad v. Laiafat 
Karim, 

( 44) 31 AIK 1944 Bom 37 (40) : 215 Ind Gas 12 (DB), Jlarlcuhai v. Shankerhhai. 
(’44) 31 A I K 1944 Mad 398 (400) : (1941) 1 Mad B Jour 347, Avudayammal v. 
Ambasankar, (The amondmeut was intended to supersede the law as expounded 
in AIR 1940 P C 63 : I B K (1940) Kar (P C) 131 : 67 ind App 160 ; I B H 
(1940) Bah 470 (PC), Kama Shah v. Lai Chand, and to make a payment “on 
account of a debt’* sullicient for the pur|)Ose 3 of tlie section.) 

lb. (’49) 36 AIR 1949 Ol■i^sa 64 (G6) : 1 B li (1949) 1 Cut 281 (DB), J^itamhar v. 
Lak^hmidliav. 

(’46) 33 A 1 K 1946 All 58 (61) : I B K (1915) All 896 : 223 Ind Cas 175, Pcarcy 
Lai V. Solu Gir. (In the absence of anything to the contrary, if a claim is witbin 
limitation according to the old Acton the date when the new Act comes into 
force and a proceeding is commenced after the coming into force of the new Act, 
it is the new Act which would govern all decisions on the point of limitation.) 
(’46) 33 AIR 1946 Pat 60 (62): 24 Pat 391 (DB), Jagdish Prasad v. Saligram Lai, 
(’45) 32 AIK 1945 Pat 368 (36S) : 24 Pat 249 (D B), Braesirar Prasad v. LaUifat 
Ko.rim, (The law of limitation which governs an action is the law which pre- 
vails on the date when the suit is instituted, though the cause of action mifrht 
accrue before the change in the law. S. 20 of the Bimitation Act (as amended°by 

the Amending Act XVI of 1942) therefore apfdies to a suit instituted in 1943 on 
a handnoto executed in 1934.) 

l c. (-49) 36 AIK 1949 Orissii G4 (66) ; ILK (1949) 1 Cut 281 (DB), Pitambar v 
Lakshmidhar, 

(■46) 33 AIR 1946 All 08 (61) ; I L K (1945) All 896 : 223 lucl Cas 175, 1‘earei/ 
Lai V. Solu Gir. * 

(’46) 38 AIR 1946 Mad 72 (73) ; (1945) 2 Mad L Jour 405, S. V enkatapyay ua v 

X . \ enkatai>payya. ^ 

/rasati V. Latafat Karim. (The provisions of S. 28 apiMy only when the right 
m question was a right to recover property and not to a debt or legacy.)] 

PrasaJ v. 

’’(aI -^^adish Narain v. Gajadhar. 

Tl-'” cannot benefit by a change in the law made during the 

pendency of his application.) ^ 

^'^rabhakl^ K-ti (^^l) : I L R (1943) Nag 422 : 207 Ind Cas 214 (DB), 

^ V. ChaudraJeant Narayayirao. 

n 19-12 Oudh 508 (508, 509) : 18 Buck 241 : 202 Ind Cas 750 (DB) 

W d f 1939 -Revision -Subsequent amend ’ 

ment—Amendment cannot defeat right of successful party.) 

^ a (D Ilarkuhai v 

Shayikerhhai. (Amendment not retrospective.)] 
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OF PRINCIPAri 

The discussion of the effect of the words ‘as such’ occurring in the 
^d sub section (l), m this note and in other notes on this seftlon is 
thus of academic interest in cases governed by the amended sub- 
section and must be taken as subject to the above consideration The 
1 St of this Note whicli deals with the sub-section as it stood before 

distinguish it from 

lu-esentTom? sub-section in its 

;;:sf nSr ':3' r " liii: 

A payment for principal need not"£ Tplyment ^7suS h7t 

It should be a payment of part only of the principal. i^ecessary that 

The words “as sucli” used in relation to the payment of interest havo 

liv "f debtor in paying it. An amount may be paid 

n the debtoi to the creditor without any specification by the former whether it 

ib to be appropriated for the interest or for the principal of the debt. In such 

eases the cr^itor will, under Ss. 59 and 60 of the Contract Act, be entitled to 

li r I ~ 1 M for principal, at his option ^ 

\here he appropriates the amount for interest, it may be regarded in law as a 

payment of interest. But it cannot be said that the debtor intended to pay it for 

interest and consequently it cannot be said that the interest was paid “as such.”4 

The se tion, therefore, would not apply to cases where a debtor make, a payment 

Mthont any specification and the creditor appropriates it, as he is entitled to do 

i^ci^tjiejaw, towards inte^t.5 Tlie High Court of Patn a has, however, held in 

‘V ® : I E K (1940) Lah 470 : I L R (1940) Kar PC ' 

(40) 2 1 AIR 1940 Lah ol.3 (ol4) : 191 Ind Cas SO'2, Kesar Chand v. Bulaq^i 

J %Ct llh 9 

(’39) 2G A 1 U 1939 Bom 237 (241) : 1S3 Ind Cas 225 (D B), Bhalchandra Datta- 
iraya v. Ch'inhasappa Mallappa. 

( 30 24 A I K 1937 Bat 410 (413) : IG Pat 27 ; 170 Ind Cas 130 (1) B), Banha Co- 
operative Society V. Debi Manyal Prasad. 

Failesatha Banu v, Md. 

uasinaJiuddin, 

I 35) 22 AIR 1935 Hang 473 (47G) : IGO Ind Cas 314, I' Sin v. U Tun Si. ((’29) 
AIR 1929 Rang 339, V Ba Gyi v. 17 Than Kyajik, referred to.) 

( 15) 2 AIR 1915 Cal 459 (4G0): 20 Ind Cas 857 (DB), Bitnri liavi v. Kunji Singh. 

(There must bo express or implied intention by debtor.) 

( 34) 21 AIR 1934 ]*at 244 (245): 14G Ind Cas 1033, Rajmani Bibi v, Baldeo Das. 

( 10) G Ind Cas IG (17) (DB) (Cal), Uai Mohan Shaha v, Balcshii Karikar.'] 

2. (’40) 27 A 1 R 1940 P C 63 (66) : 1 L R (1940) Lah 470 : I L R (1940) Kar P C 
134 : 67 Ind App 160 ; 187 Ind Cas 233 (PC). Rama Shah v. Lai Chand, 

(’37) 24 AIR 1937 Pat 410 (413) : 16 Pat 27 ; 170 Ind Cas 130 (DB), Bagha Co- 
operative Society v. Debi Mangal Prasad. 

(’30) 17 A I R 1930 AH 392 (394' 395) : 52 All 459 : 127 Ind Cas 581 (DB), M. B. 

Singh d Co. V. Sircar <t Co. ((’21) AIR 1921 All 335 (DB), Curlender v. Abdul 
Uamid, relied on.) 

3. (’40) 27 AIR 1940 P C 63 (6S) : I L R (1940) Lah 470 : I L R (1940) Kar 1> C 
134 : 67 Ind App 160 : 187 Ind Cas 233 (PC), Bama Shah v. Lai Chand, (There 
is no obligation upon creditor to make appropriation at once.) 

(’Si) ISSl All \V N 119 (120) (DB), A^irpaf v. Shadi. 

4. (’40) 27 A I R 1940 P C 63 (67) ; I L R (1940) Lah 470 : I L R (1940) Kar P C 
134 : 67 Iiid App 160 : 187 Ind Cas 233 (PC), Lama Shah v. Lai Chand. 

5. (’49) 36 AIR 1949 Nag 894 (397) ; ILR (1949) Nag 478 (DB), Gmindram v. 

Gnlab Ilao. 
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(’46) 33 AIR 1946 Pat 404 (405, 406) : 224 Ind Cas 65 (DB), Ajodhya Prasad v. 
Qobind Missir. 

(’44) 31 AIR 1944 Bom 37(33, 39);215 Ind Cas 12(I)B). Jlarkuhai v. Shankerhhai. 
(’44) 31 AIK 1944 Lali 88 (89) : ILR (1944) Lali 528 : 213 Ind Cas 253 (DB), 
Dial Si)igh v, M ohannnad Ali, 

(’44)31 AIR 1944 Mad 398 (399) : (1944) 1 ]\Iud L Jour 347, Aradayyammal v. 
Avibasankar. 

(’41) 28 AIR 1941 Oudh 56 (57) : 16 Luck 113 : 190 Ind Cas 334, Khat Khata 
Nand v. Surajpal SuigJu 

(’40) 27 AIR 1940 Lab 513 (514): 191 Ind Cas 802, Kcsar Chand v. Bttlaqi liavi. 

(*39) 26 AIR 1939 Oudh 141 (142) : 14 Luck 588 : ISO Ind Cas 15 (DB). Zamen 

Khan V. Ram Asre, (Words “paid as such” in the section are not superfluous.) 

(’37) 24 AIR 1937 Pat 583 (584) : 167 Ind Cas 244, Idan Sadagar v. Firm Vtein- 
Hukdas Rtunchandra. 

(’25) 12 AIR 1925 Cal 1030 (1030) : 87 Ind Cas 746 (DB), ^luhammcul Kamel v. 
Ahmad Ali. 


(*29) 16 AIR 1929 Mad 811 (811) : 117 Ind Cas 790, Ckinnasamy v. Periatkambi. 

(Mere appropriation by creditor is not indication that payment was made 
towards interest.) 

(’26) 13 AIR 1926 Mad 902 (902) : 97 Ind Cas 384, Miisal Naidu v. Virasu'am y 
Reddi. (Words of this section are mandatory.) 

( 27) 14 AIR 1927 Mad 110 (111) : 98 Ind Cas 281, Ve)ikanna v. Chendraannao. 
(Intention of debtor to pay towards interest must be proved — Appropriation by 
crt*ditor not sufficient.) 

(’28) 15 AIR 1928 Mad 509 (512) : 51 JIad 549 : 111 lud Gas 210 (DB), Ammalu- 
amnia v. Narayanan Nair. 

( 2i) 14 AIR 192/ ^lad 284 (285) : 99 Ind Cas 694 (DB), Perraju v. Rapireddi 

(In this case however there was a covenant that any payment made should 

first be appropriated towards interest due— Hence this section was applied.) 

(’35) 22 AIR 1935 All 946 (964) : 159 Ind Cas 387 : 58 All 261 (I'B), Udev'pal 
Singh V. Lakshmi Chanih 


(’29) 16 AIR 1929 Oudh 479 (480) : 120 Ind Cas 825 : 5 Luck 510 (DB), Narain 
Das V, Chandrairati Kuer. (Payment on general account — Xot payment for 
interest— Ordinary law of appropriation does not apply.) 

(’79) 3 Bom 198 (200) (DB), Hanmantmal Motichand v. Bnmha Bai. (There was 
no intimation by the defendant that any payment made by him was to be 
appropriated towards interest.) 

( 03) 5 Bom L H 350 (352, 353), Damodar v. J ankibai. (Payment towards the 
debt without specifying the mode of appropriation — (’02) 1 Bom L R 231 (DB), 
Subraya v. Rakaya, dissented from.) 

(’15) 2 AIR 1915 Lah 275 (276); 31 Ind Cas 782, Muinvddin v. Muhannnad 
Ahma//. (Payment made in reduction of a general balance of account but without 
intimating that it is to be apiiropriated towards interest is not ^laymeut towards 
interest and docs not save limitation.) 

^ 1927 Sind 268 (268):101 lud Cas 736 (DB), Khimanmal v. Asa ^[al. 

^General payment towards debt.) 

(’29) 16 AIR 1929 Rang 339 (340) : 7 Rang 522 : 120 lud Cas 897, U Ba Gyi v. 
I lhan Kyank, (Appropriation of payments by creditor in particular manner 
^ judgment debtor necessary to save limitation.) 

(’30) 17 AIR 1930 Oudh 287 (288) : 6 Luck 7 : 128 lud Cas 276 (DB), Lalji v. 

(ihashi Ram. (Payment towards general account — No appropriation by debtor — 
laynient not towards interest as such.) 

i 02) 16 0 P L R 29 (33), Gopalrao v, Chindhu. 

V. Manng Ft Gyi. 

f 7) 1 Sind L R 252 (254) (DB), Jethanand Topandas v. Lalamal Sitahnal. 
(A general payment is not sufficient.) 

I (Cal),il/o//tfsu,‘ar' Panda v. Baidya Nath Jana. 

( ) 2 Ind C^s 379, (379, 380):3I All 495, Mnhammad Abdullah Khan v. Bank 

Instalment Co. 
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the cases noted belowB that a payment by the debtor without any specification 
and appropriated by the creditor towards interest would amount to a payment of 

su!h’^! g‘ound on which this view proceeds is that the words “as 

or ]^97 amendment of this section by the amending Act 

ot 1^27, in respect of payments made after 1st January 1928 and that these 

Burtb-^ T,^“i consider a payment made before 

that date But this view bas been rejected by the Privy Council in Rama Shah 

; ' ■* an intention on the part 

of the debtor a pyment does not amount to a payment of interest as such by 

reason of the rule that it is the right of the creditor to have payments treated in 

account as liquidating the interest before the principal. As regards the effect of 

the amending Act of 1927 their Lordships in the same case observed ; 

The words ‘as such’ had long been given a settled meaning imiiorting 
the intention of the debtor that his payment should go towards interest as 
distinct from principal. Though the amendment raised in a pointed 
manner the question whether the words ‘as such’ should be retained, it is 
clear that the Legislature decided to retain them; and it is not reasonable 
as a matter of construction of a statute to suggest that they can be ignored; 
or that their meaning has changed; or that they can be given their meaning 
but only as regards payments made before 1st January 1928.” 

In view of the Privy Council decision the above Patna cases are no longer 
good law. The payment of interest must thus be viewed from the standpoint 
of the debtor and the determining factor is the intention of the debtor in making 
the payment and not that of t he creditor in appropriating it,* A made a payment 

(’37) 24 AIR 1937 Lah 820 (822) : 172 Ind Cas 455 (DB), Lai Chand v. Itaman 
Shall. (Conceded.) 

\_See ( 94) 1S94 Pun He No. 124, p. 477. Diican Jiuta Singh v. Iluham Chand. 

(’70) 1S70 Pun Re No. 75, Gijan Chand v. Knrm Bhaggun.'] 

[But see (’19) 6 AIR 1919 Mad 100 (100) : 51 Ind Cas 240, Sanharam Aiyar v. 
Thu aviya Nadan. (Following (’12) 14 Ind Cas 580 (DB), Soumia Narayana 

v. Alaoirisaicmy and (’10) 8 Ind Cas 81 (DB), Ilhigu Miya v. Beramba 
Chajidra.) 

VSG] 23 AIR 193C Mad GIG (617) : 1G3 Ind Cas 803, Chayidnkutii Nambiyar v. 
Kunhi Kalandan. (Payment without indicating whether it is towards interest 
or principal — Such payment can be taken as payment of interest as such _ 

Obiter.n 

6, (’39) 26 AIR 1939 Pat 389 (389 to 391) : 18 Pat 253 ; 183 Ind Cas 330 (DB), 
Santa Prasad v. llarkishore Prasad, 


(’38) 25 AIR 19.38 Pat 183 (184, 185) ; 16 Pat 294 ; 174 Ind Cas 1005 (DB), 
Bankanidhi v. Godipatna Co-operative Society, 

[See also (’37) 24 AIR 1937 Pat 410 (411, 412) : IG Pat 27 : 170 Ind Cas 130 
(DB), Bagha Co-operative Society v. Debi Mangal Prasad, (Debtor has the 
first option to state whether the deposit is to be appropriated towords payment 
of interest or principal and if he does not exercise the option and creditor 
appropriates it towards interest the debtor must be presumed to have consented 
to such appropriation and the payment is one on account of interest and can 
be held to have been paid as such within the meaning of Section 20,)] 

7. (’40) 27 AIR 1940 P C 63 (66, 67) : I L R (1940) Lah 470 : I L R (1940) Kar 
P C 134 ; 67 Ind App 160 : 187 Ind Cas 233 (PC). 

8. (’41) 28 AIR 1941 All 132 (133) : 193 Ind Cas 854 (DB). Sitaram Babu Ram 
V. Sitaram LaUnan. 


(’27) 14 AIR 1927 Mad 110 (111) : 98 Ind Cas 281, Venkanjia v. Ckendramma, 
((’09) 2 Ind Cas 379 (DB), Abdullah v. Bank Instalment Co.,Btd. followed.) 

(’15) 2 AIR 1915 Upp Bur 11 (11) : 2 Upp Bur Rul 80 : 31 Ind Gas 101. Nga 
Twe v, Nga Ba. (Do.) 

(’29) 16 AIR 1929 Mad 811 (811) : 117 Ind Cas 790, Chinnasamy Kavirayar v, 
Periathambi Butler, (The debtor must have paid the amount with the intention 
that it should be paid towards interest and there must be something to indicate 
that intention; mere appropriation by the creditor is not such an indication.) 
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to R of a sum of money without any specification. B appropriated it, as he was 
entitled to do, for interest. It was held by the Full Bench, in Udeypal Singh v. 
Laksknti Chaiidy^ that the payment was not for interest as such inasmuch as A 
never intended to pay it as interest, though under the law it could be treated by 
B as a payment for interest. It was also held that it could not be treated as a 
payment for principal inasmuch as the sum was actually ajjpropriated by for 
interest and, therefore, could not be regarded as a payment for principal. The 
reason is that where once a creditor appropriates a payment by the debtor either 
to the principal or to the interest and communicates it to the debtor, he has no 
right to appropriate it otherwise. See also the undermentioned cases to the 
same effect.lt 

It has been held that where there is no option to any party at all and the 
payment has to be appropriated first towards interest under the provisions of the 
law, it must be taken as having been made towards interest as such.H^ 


A payment for principal, in order to save limitation, need not, as has been 
seen already, be a payment ns SMch but it must be of a of the priuciial. 

Does this mean that in making the payment the debtor must have intended to 
pay it as a part or is it sufficient that irrespective of the intention of the debtor, 
the amount imid happens to be a part of the amount due to the creditor and the 
creditor appropriates it for principal ? There was a conilic-t of decisions on tlie 
point and several views were expressed. 

The first view was that it was necessary that the debtor should have 
intended to pay the amount as payment of the principal amount due.l^ 

Thus, where a payment for principal which hapj^ened to be only a part of the 
amount due was made by the debtor accompanied by a statement that the payment 
wap in /wZi di.'c/mrfl'c of the debt, it was held that the payment would not save limita- 


(’37) 24 AIK 1937 Nag 1G5 (1G7, 1G8) : 169 Ind Cas 513 ; I L K (1937) Nag 3G0, 
T^ahhanlal Rani^aran v. Sitaram Cnlabchayid. (Intention of debtor and noc 
IJarticuIar formula of words is material.) 

(’13) 20 Ind Cas 857 (858) (DB) (Cal), Bitari Ram v. Kuyiji Singh. (There must 
be some express or implied declaration by debtor.) 

9. (’35) 22 AIR 1935 All 91G (954, 957, 958, 9G4) : 159 Ind Cas 387 : .58 All 2G1 
(IB). ((’33) AIR 1933 All 453 (DB), Bain Rrasad v. fJinaek und (’35) AIR 1935 
All 47, Kirpa liam v. Balak Bam, relied on.) 

10. (’44)31 AIR 1944 Bom 37 (38. 39): 215 Ind Cas 12 (DB). llarkubai v. 
Shankerbhai. 

('40) 27 AIK 3940 P C G3 (CS) : I L K (1940) Liili 470 : I L K 1940 Kur (PC) I'M 
67 Ind App 160 : 187 Ind Cas 233 (PC), liavia Shah v. J.al Chand. 

11. (’46) 33 AIK 1946 All 58 (59) : ILK (l945) All 896 : 223 Ind Ciis 175, Vearetj 
Lai y. Solu Oir. (Where a debtor believes that principal and interest arc hotii 
payable and makes a payment merely on account, it cannot save limitation.) 

(■40) 27 AIK 1940 Lah 513 (514) : 191 Ind Cas 802, Kesar Chand v. Jlulaqi Barn. 

(If the appropriation is once made by the creditor towards interest, lie cannot 
transfer it subsequently towards principal.) 

(■38) 25 AIR 1938 Bom 467 (468) : 178 Ind Cas 844 (DB), Itavabu Lai v. Isu/ 
Musa Patti, payment made by debtor without specifying whether it is towards 
interest or principal _ Creditor appropriating it towards interest _ There is 
neither payment of interest as such nor part payment of principal.) 

(’35) 22 AIR 1935 Rang 473 (476) ; 160 Ind Cas 314, U Sin v. U Tun Si. 

lla. (>44) 31|AIK 1944 Bom 37 (39, 40):215 Ind Cas 12 (DB), Ilarlcubai v. Shauher. 
bhai. (AIR 1943 Bora 115, relied on.) 

LUnji V. Nagindas 

Chhotalal. (Payment under S. 13 (f) Dekkhan Agriculturists’ Relief Act.) 

12 (’94) 1894 Pun Re No. 124, p. 477, DBvan Buta Singh v. Huham Chand. 
(Appropriation must be by the debtor— If it is made by the creditor no adniis- 
Sion of liability on the part of the debtor can be implied.) 
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tio« under this section as there was no implied admission^of any debt outstanding 1* 
Similarly, where a payment was made by the debtor to the creditor to whom he 
owed several debts and the creditor appropriated it to a part of the principal of 
one of them, it was held that it could not be considered to be a payment for that 
debt, as the intention of the debtor in making the payment is the guiding test 
even in regard to the part payment of the principal.!* Thus, according to this 
Mew a iiayment under this section whether for interest or for part of principal 
must be a conscious act on the part of the debtor.is i. e., it must be an appro- 
priation by the debtor. 

The second view was that, independent of the intention of the debtor, where 
the creditor appropriated a payment without specification towards the princiml 
by virtue of his right under Ss. 59 and 60 of the Contract Act, such appropriation 
would make the payment a part payment within the meaning of this section so 
as to extend the time in favour of the creditor.16 Thus, where a payment was 
made without specification and there were several debts due, the creditor was held 
entitled in law to appropriate it for the principal of all the debts so as to save 
imitation for all. 17 Similarly, where the debtor sent to his bank a cheque for 
U.s. 600 to be placed to the credit of his loan account, and the bank thereafter 
charged interest on the principal sum less Es. 600, it was held that the payment 
of Ks. GOO operated as a part payment of the principal debt.l'* 

The third view was that, no approindation, either by the debtor or by the 
creditor, was necessary. Thus, where money was paid by the debtor without any 
siiecification and there was no other indication as to the intention with which 
the amount was paid, and the creditor did not also make any appropriation for 
principal or interest, it was held that the payment must be regarded as a part 
payment of principal which would save time.l® On similar facts it was held in 

13. ( 35) 22 AlH 1935 ]\Zad 371 (372) : 157 Ind Gas 259, Apfascmiy Pillai v, 
Morangam M uthirian. 

14. (’29) IG AIR 1929 Lah 2SS (289) : 10 Lab 750 : 119 Ind Gas 549 (DB), Payina 
lal V. Ham Singh, (Payment is viewed from standpoint of debtor.) 

15. (’18) 5 AIE 1918 Mad 1332 (1334) : 37 Tad Gas 756 (UB), Athan v. Sutar- 
janam, (Per Ayling, J.) 

16. (’40) 27 AIR 1940 All 338 (339) : 1S9 Ind Gas 686, Girdhari Lalv, Kishore 
l.al. (Payment not towards interest as such — It does not follow that it was 
towards princi])al.) 

(’40) 27 AIR 1940 Lah lOG (107) : 189 Ind Gas 264 (OB), 73ur Singh v, Silcj'i 
brothers, 

(’35) 22 AIK 1935 AH 946 (957) : 159 Ind Gas 387 : 58 All 261 (FB), Udeypal 
Singh Lnhshini Chand, (The words “as such” do not occur in second paragraph 
of the section.) 

(’37) 24 AIR 1937 Lah 820 (822) ; 172 Ind Gas 455, Lal Chand v. Ttaman Shah, 
(Gonceded.) 

17. (’25) 12 AIK 1925 Cal 937 (939) : 87 Ind Gas 508, Maurice Mayahas v. W. 
Morley, 

18. (’9G) 23 Cal 592 (598), In re Aynhrose Stimmers, 

19. (’38) 25 AIR 1938 Rang 280 (280) : 1938 Rang L R 591 : 176 Ind Gas 865 
(DB), Khan Sahib v. Vchil Ahmed Lebbay, 

(’38) 25 AIK 1938 Ljih 347 (348) : 181 Ind Gas 82, Jaxvahar v. Glmlam Ilassan, 
(’30) 17 AIR 1930 All 392 (394) : 52 All 459 : 127 Ind Gas 581 (DB), M. B, Singh 
d- Co, V. Sircar d Co. (This view is opposed to the Privy Council decision in 
(*22) AIR 1922 P C 233 (PC), Appa Rao v. R. P, Appa Rao, where it was held 
that the amount must be appropriated for interest and not for principal.) 

(’18) 5 AIR 1918 Cal 891 (891, 892) : 44 Cal 567 : 35 Ind Gas 688 (DB), Hemchan- 
dra Biswas v. Purnachandra Mukerjee, 

[See (’40) 27 AIR 1940 Oudh 179 (180) : 15 Luck 524 : 187 Ind Gas 94, Bachchu 
Lal V. Bhagaicati. (Payments whether made in respect of interest not known — 
Court can find out on evidence for what purpose payments were made.)] 
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the undermeixticned cases^^ that, since there was a writing, it made no difference 
if the payment was for interest or for principal or for both. 

This conflict has now been set at rest by their Lordships of the Privy 
Council in Hama Shah v. Lai Ckand^^ upholding the second view. Their Lord- 
ships in that case observed as follows : 

“On the other hand, it remains true that the section wlicu dealing 
^ with part payment of principal contains no similar stipulation as to the 
debtor’s intention. The words “as .such'* are not repeated and the contrast 
between the two classes of payments is too marked to be mistaken or over- 
looked, Of coarse a payment may be shown to have been intended by the 
debtor to go— in part at least —towards the reduction of the principal debt 
by direct proof or e.g., by the fact that the amount of the payment exceeded 
the interest then due. But the intention of the debtor is not made the sole 

test whether a payment was made towards the principal of the debt 

In numerous cases it has been held that a payment made without uppro- 
IJriation by the debtor will if it be appropriated by the creditor towards 
the principal debt be suflicieut to give rise to a fresh period of limitation, 
i heir Lordships cannot accept the contention of learned counsel for the 
respoudeut that appropriation by the creditor can have no effect under the 
section as it now stands “ 


As regards the first view stated above, their Lordships [)ointed out that it 

is not necessary that the paymeiit should be made of part as sudi inasmuch as 

the section does not prescribe that the payment should he intended by the debtor 

to go towards the principal debt at all, the words “as sueli” haviiig no place in 
this part of the section. 

Their Lordships also rejected the third view, namely, that a payment on 

general account, i.e., an “open payment” is either a payment of interest as such 

or a part payment of principal. In this connexion they pointed out four possibili- 
lie.s as to the debtor’s intention 

(l) intention that the sum paid should go against interest, 

{'i) that it should go against principal, 

[.S^a/S(;{'12) UlnclCasSSO (682) (DH) (Mad), Soiriuta Narayann v. Atauiri 
Swami, (It might bo taken either towards interest or towards priiicinal.) 

( 10) 8 Ind Gas 81 (80) (DB) (Cal), llingti Miya v. Ileramha Chandra, (Wliere 
there is more than one debt and a payment has been made without specification 
sucji payment can save all the debts from limitation, whore the attendant cir- 
cumstances are such that tlie amount paid by way of interest is sufficient to 
pay up in full all the interest due, except one, and when the balance of the 
amount paid as interest partially discharges the last interest due ) 

i’Sl) 3 Mad 01 (03) : 4 Ind Jur 557 (DB), SW Ilaja Safracherla J.gi Jia,u v, 

Sri Laja Setarama liazn, (Payment not made either on account of principal or 

of interest expressly -Gveditor not* appropriating it to either— It must betaken 
as a payment on account of both.)] 

20, (*39) 20 AIR 1939 Nag 156 (158) ; ILU (1039) Nag 235 : 182 Ind Gas 573 (DiB. 
Aurnin Choufhmal v. Hama Jagu. (Once payment is shown to be towards debt 
It IS not necessary to show whether it is towards principal or interest.) 

{ 35) 22 AIK 1935 ]\Iad 101 (101) : 58 Mad 418 : 154 Ind Gas 1053 (DB), Lakshin i 

.\mdu V. Giyinamma. ((*18) AIR 1918 Cal 891 (DB), TIemchandra v. Puryia- 
Chandra and 14 Ind Gas 580 followed.) 

Chokkalingani v. Anyia- 

(I^I^) (Mad), Soirinia Narayana v. Alagiri Sirami 
relied on.) » 

P G 63 (07) : ILR (1940) Lab 470 : ILH (1940) Kar l> C 
134 : 67 Ind App ICO ; 187 Ind Gas 233 (1*G). (To evidence a definite appropria- 
tion to the pniicipal debt made by the creditor within the prescribed period the 

manner in which the payment has been dealt with by the creditor in his own 
Look s of account will ordinarily be sufficient.) 
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Section 20 (3) tbat it should go against both interest and principal, 

Notes 5-6 (4) no intention of appropriation as between interest and principal. 

See also the undermentioned cases23 which follow the Privy Council decision 
referred to above. 

If the debtor at the time of payment specifies that the payment is towards 
the principal, there is clearly a part payment of the principal and limitation will 
be saved under this seetion.23 Where neither the debtor specifies that the payment 
is towards the principal, nor the creditor appropriates it, within limitaffon, 
towards the principal, the payment cannot save limitation.24 

^\here no interest is payable under a document and the payment by the 
debtor does not refer to any interest, the payment cannot be regarded as one made 
for interest but must be regarded as i)art payment of the principal.25 

6. Intention of debtor to pay interest or principal, how 
ascertained. — The siibject-iiiatter of this Note also cannot arise 

22. (*45) 32 AIR 1945 Pat 271 (272) : 24 Pat 96 : 220 Ind Cas 255 (DB), Firm 
Ram Chayidra v. Firm Shaikh Shitu, 

(’44) 31 AIR. 1944 Bom 37 (3S, 39) : 215 Ind Cas 12 (DB), Harkuhai v. Shanker 
hhai. 

(’43) 30 AIR 1943 All 289 (291) ; ILR (1943) All 598 : 208 Ind Cas 367, Muslim 
Ranh of Jyidia v, Mohd, Ateeq. (To evidence a definite appropriation to the 
Ijrincipal debt made by the creditor within the period prescribed, the manner in 
which the payment has been dealt with by the creditor in his own books of 
account will ordinarily be sufficient — Adjustment of accounts by creditor in 
which amount paid by debtor was shown to his credit held pi’oved appropria- 
tion by creditor towards principal.) 

(’43) 30 AlH 1943 Nag 178 (181) : ILR (1943) Nag 422 : 207 Ind Gas 214 (DB), 
Prahhakar Nilkanth v. Chandrakant Narayanrao, 

^ (’41) 28 AIR 1941 All 132 (133) : 193 Ind Cas 854 (DB), Siiaram Babu Ram v. 
Sitaram Jjahnan. (The execution of a sarkhat by the debtor in the creditor’s 
books of account, iiiaiutaiued on katauti system, on the credit side amounts to a 
part payment of principal within the meaning of S. 20.) 

(*40) 27 AIK 1940 Lah 513 (514) : 191 Ind Cas 802, ICesar Chand v. Bulaqi Ram. 

23. (’40) 27 AIR 1940 Lah 513 (514) : 191 Ind Cas S02, Kesar Chand v. Bulaqi 
Ram, 

24. (’45) 32 AIR 1945 Pat 271 (272) : 24 Pat 96 : 220 Ind Cas 255 (DB), Firm 
Ram Chandra v. Firm Shaikh Shitu, 

(’42) 29 AIR 1942 Mad 146 (147) : ILR (1942) Mad 405 : 201 Ind Cas 182 (DB), 
Ramayya v. Anjayya, 

{’42) 29 AIR 1942 Pat 395 (397) : 200 Ind Cas 306 (DB), Shyam Ballav Nandi v. 
Dologobind Sahu, 

(*40) 27 AIR 1940 P C 63 (69) : ILR (1940) Lah 470 : ILR (1940) Kar P C 134 : 

67 Ind App 160 : 187 Ind Cas 233 (PC), Rama Shah v. Lai Chand. {The appro- 
priation by the creditor need not be immediate but it must be within limitation 
— But it need not be communicated to the debtor within limitation — Manner 
in which the payment has been dealt with in creditor’s own books will be suffi* 
cient to show appropriation towards principal.) 

(’40) 27 AIR 1940 All 338 (339) : 189 Ind Gas 686, Girdhari Lai v. Kishore Lai. 

25. (’40) 27 AIR 1940 Lah 442 (446) ; 191 Ind Cas 817, Kesar Singh v. Wazir. 

(’40) 27 AIR 1940 Lah 513 (514) : 191 Ind Cas 802, Kesar Chand v. Bulaqi Ram. 
(’35) 22 AIR 1935 AH* 605 (606) : 156 Ind Cas 748 (FB), Nageshar Misir v. Mt. 

Baluka Ktmwari. 

(’29) 16 AIR 1929 Cal 432 (432) : 122 Ind Oas 294, KaU Kumar Poddar v. Pran- 
ballav Banikya. (But the payment must be in the handwriting of or signed by 
the person making it.) 

(’IS) 5 AIR 1918 Cal 982 (983) : 35 Ind Cas 177 (DB), Harendra Chandra v. 
Gagan Chandra. (Do.) 
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under sub-section (l) as it stands. But the Note is retained and given 
in smaller type as being useful for cases to which the old sub-section 
is applicable. 

Where the debtor expressly states at the time of the payment that it is for 
interest, or that it is for part of the principal and interest, there is, of course, no 
difficulty in finding that be paid interest as such within the meaning of this 
sejtion.i But it is nob necessary that the debtor should expressly make any such 
statement at the time of payment.- In National Bank of Upper India v. Bansi- 
dhar? a case decided by the Privy Council, .4 had to make payments for interest 
on 31st December 1917 in respect of several accounts with a Bank X . It was tlie 
l^ractice of the Bank to send out notices of the interest that would be due on 
particular accounts at the end of each half year, and there was nothing to rebut the 
j)resumption that A also had received such notice. A paid a lump sum of Ks.GOOO 
to X on the 23rd December 1017 and X allocated dilTerent portions thereof to 
the interest due on the dilTereiit accounts and communicated the allocations to A 
who ratified them by entering the same in his own account books. It was held 
b}’ their Lordships that, under the circumstances the amount of Rs. 6000 was 
paid by A as and for interest w'hich was due, and that such payment saved 
limitation under the section. The principle that the intention of the debtor rna^’ 
be proved not only by statements made by him at the time of payment but in 
any other manner and may appear from the circumstunccs of the case, lias again 


Section 20 — Note 6 

1. (’35) 22 AIR 1935 Kang 473 (475) : ICO Ind Cas 314. V Sin v. V Tzin Si. 

(’02) 4 Bom L U 231 (232), S^^braya v, PaUaya. (In a case arising under Act of 

1877, the payments were evidenced by endorsements signed (but not written) by 
the defendant. The endorsement ran thus : “I paid Rs. 4 out of the eutive 
amount payable on account of principal and interest in respect of this bond.” 
It was held that there had been a payment of interest as such b}’ the person 
liable.) 

[SVe (’40) 27 AIR 1940 Lah 513 (514) : 191 Ind Cas 802, Kesar Chond v. 
Biilaqi Bam, (Debtor specifying at time of payment that it is towards principal 
— Limitation is saved.)] 

2. (’47) 34 AIR 1947 Pat 275 (275) : 228 Ind Cas 231 (DB), Bichitranand v. Mir 
Mahehtih AH. 


(’45) 32 AIR 1945 Pat 271 (272) ; 24 Pat 9G : 220 Ind Cas 
Chandray. Firm Shaikh Shitu. 


255 (DR), Firm Uam 


(’40) 27 AIR 1940 Lah 513 (514) ; 191 Ind Cas 802, Kesar Chand v. Bidayi Bam, 

(*39) 26 AIR 1989 Bom 237 (241) : 183 Ind Cas 225 (DB), Bhalchandra Dattaf- 
raya v. Chanbasappa Mallappa. (There must either be express intimation or 
proof of existence of circumstances showing that payment was on account of 
interest.) 

(’38) 25 AIR 1938 Rang 401 (402) : 1938 Rang L R 594 : 178 Ind C^s 869 (DB), 
U Tun Mating v. B Ah Choy. (Per Mackney, J. in his Order of Reference - The 
trend of the order suggests that according to His Lordship a payment without 
any specification as to its application would be one either towards interest as 
such or towards principal.) 

( 27) 14 AIR 1927 Mad 284 (286) : 99 Ind Cas 694 (DB), Perrajti v, Bapireddi, 
(Per Venkatsubba Rao, J.) 

( 37) 24 AIR 1937 Pat 583 (584) : 167 Ind Cas 244, Idan Sadagar v. Premsukdas 
Bamchandra. (It is not necessary to state each time explicitly that payment is 
towards interest — It is sufficient if circumstances warrant it.) 

( 18) 5 AIR 1918 Cal 477 (479) : 43 Ind Cas 812 (DB), Charu Chandra v. Karam 
Bux Sikhdar. (Do.) ' 

ISeealso (’24) 11 AIR 1924 Lah 611 (613) ; 5 Lab 317 : 82 Ind Cas 96 (DB), 
Thakur Das v. ML Puili.l 

3 . (’29) 16 AIR 1929 P C 297 (299) : 121 Ind Cas 193 : 57 Ind App 1 (PC). 
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teen affirmed by the Privy Couacil in Bama Shah v. Lai Ohand.S'^ It was also 
01 IJJO fiom the fact of the payment appears” to “an acknowledement of the 

payment appears” does not mean that the character of the payrnTasInLnded to 

gotowards interest or towards principal, must appear by the writing still less that 
I must be ascertainable or ascertained at thfdate o^ the paTment The nnfef 

Tnatrel , far as they hold that, in order to cL^stitute a payment 

1 necessary that the debtor must L^ressly 

specify at the time of payment that it was for interest, are. in view of thf Privy 
Council decisions referred to above, not good law. ^ 

The question whether a payment was intended to be for interest, and 

be detennini^r”^“!h°^”’!®'®^* "Jnestion of fact which may 

etermmed from t he facts and circumstances of the particular case* and not 

^ ° : I L R (1940) Lah 470 ; I L R (1940) Kar P C 

285 (DB). Gopi Nath 

V. Hardeo and AIR 1918 Cal 477 (DB). Charu Cha,ulra v. Karam Bna- 
approved.) 

3b. (’40) 27 AIR 1940 Oudh 179 (179. 180) : 15 Luck 524:187 Ind Cas 94. 
Bachchu Lai v. Bhagwati. (No doubt it is necessary that at the time of the 
payment it must be clearly mentioned that the payment was being made on 
account of interest but it is not necessary that the payment of interest "as such” 
must be mentioned in the endorsements themselves.) 

^ Khan ^^Bam^4s?e^^ 

(’35) 22 AIR 1935 All 58 (59) : 154 Ind Cas 1070 (DB). Rambohor Misir v. 
Ltriaiiirghun /tai. 

(’30) 17 AIR 1930 All 392 (394) : 52 All 459 : 127 lud Cas 581 (DB), M. B. Singh 

it Co V, Sircar it Co. (Interest when paid without writing must be avowedly paid 
as such.) ^ 

(*26) 13 AIR 1926 Bom 423 (424) : 96 Ind Cas 311 (DB). Hormasji Bezonji v. 
JJajrat y arkhan. (The words “as such” mean that there must be at the time 
of payment some mention that the payment is wholly or partly for interest.) 

Ind Cas 746 (DB). Mahomed Kamel v. 

Ahfnad Alls 

4 (’40) 33 AIR 1940 Pat 404 (405. 400): 224 Ind Cas 05 (DB), .ijodhya Prasad v. 
Uobind Missir, 

(’45) 32 AIR 1945 Pat 271 (272) ; 24 Pat 96 : 220 Ind Cas 255 (DB). Firm Ram 

Chandra v. Firm Shaikh Shitu, (Where there was merely a brief endorsement 

on the hand-note in these words: “December 26, 1937— Rs, 4”: Held, that upon 

such an endorsement, it could not be held that there was ady payment of inte< 
rest “as such”.) 

( 43) 9 Cut L T 14 (15), Jujisthi Patnaik v. Magata Misra. 

( 42) 29 AIR 1942 Pat 166 (169) : 198 Ind Cas 3 (DB), Ram Lagan v. Ra^n Bilo * 

chan. (Subsequent mortgagee to pay off prior mortgage with the amount left 

with him — Subsequent mortgagee making payment on account of principal and 

interest in full— Held interest was paid as such within S. 20.) 

(’40) 27 AIR 1940 Oudh 179 (ISO): 15 Luck 524 : 187 Ind Cas 94, Bachchu Lai v. 
Bhagwali. 

( 26) 13 AIR 1926 All 329 (330) : 93 Ind Cas 295 (DB), Bandhit Singh v. Kayastha 
Ti'ading and Banking Corporatian, Gorakhpur, 

( 26) 13 AIR 1926 Cal 150 (151) : 90 Ind Ga.s 774 (DB), Achola Siindari v. Doman 

Sundai'i, (Court can find on evidence whether payment made was for principal 
or interest.) 

( 34) 21 AIR 1934 Mad 45 (46) : 148 Ind Gas 126, Jandki Amtnal v, Srinioasan. 

( 27) 14 AIR 1927 Mad 110 (111) : 98 Ind Cas 281, Venkanna v. Mudragada 

Chendramma. ( (*18) AIR 1918 Cal 891 (DB), Hemchandra v. Purnachandra 
followed.) 

(’21) 8 AIR 1921 Mad 102 (103) : 44 Mad 544 : 62 Ind Cas 393 (DB), Askaram 
Sowcar v. Venkatosu'ami Naidu. (It cannot be raised in second app^.) 
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only by statements made by the debtor at the time of payment,-** Evidence 
aliunde may be let in to show what the intention of the debtor was when he 
made the payment.^b The facts that interest was due and owing and that the 
amount paid was less than the interest, may be a circumstance showing *that 
the debtor must have intended to pay the amount for interest. ^ But there must 
be something to indicate that the debtor had such intention. The mere fact that 
the creditor appropriated the amount for interest is not sufficient to show the 
intention,® Either some acknowledgment must be given by the payer that the 
money paid is intended by him to be towards a payment of interest or jiart 
principal, or there must be sufficient evidence from which it can be inferred that 
the debtor intended that the amount should be appropriated in a jiarticular 

(*21) 8 AIR 1921 Nag 94 (95) : 59 Ind Cas 709, Jago v. Mahadco. ~ 

(*18) 5 AIR 1918 Oudh 152 (153) : 45 Ind Cas G13, Mubarak AH v. Ooidnath. 

(*19) G AIR 1919 Cal 1028 (1028): 40 Ind Cas 532 (OB), Siva Kumar Dcbi v. 

Bistuavibar Tloy. 

(’18) 5 AIK 1918 Cal 477 (479) ; 43 Ind Cas 812 (DB), Charu Chandra v. Karam 
Buxa Sikdar, 

(’15) 2 AIK 1915 Cal 459 (460): 20 Ind Cos 857 (DB), Bitari Itam v. Kunji Siwjh. 
(■09) 1 Ind Cas 137 (139) : 31 All 285 (DB). Gopi Nath Simjh v. Hardeo Sim/h. 

[See (’95) 19 Bom GG3 (6G8) (DB), V enkaji DabajiNaikv. Shidramapa Balapa.l 

4a. (’40) 27 AIR 1940 1> C G3 (66) : ILK (1940) Lah 470: ILK (1940) Kar V C 134- 
67 Ind App 160 : 187 Ind Cas 233 (P C), Kama Shah v. Bal Chaml 

(’40) 27 AIR 1940 Lah 513 (514) : 191 Ind Cas 802, Kemr Chand v. Bnla.^i Ram 

4b. (’49) 36 AIK 1949 Nag 394 (398) : ILK (1949) Nag 478 (DB), Oovindram v 
Gulab Kao. 

(’48) 35 AIR 1948 Mad 155 (156) : ILR (1948) Mid 351 (DB), Rajarajcswarai v. 
Sankaranaratjana. (Interest due on pronotes A and B — Endorsement acknow- 
ledging payment of interest due on pronote A by mistake made on pronote B and 
like endorsement in respect of pronote B made on inonote 4 — Evidence is admis- 
sible to show that the endorsement made on pronote A was an acknowledgment 

of the payment of interest due in respect of pronote B and likewise in respect of 
the other endorsement.) 

^ W Bichitranand v. Mir 

Mahebul^ All (Where there is no evidence on the point, the plaintiff must suc- 
ceed on the pleadings if it is clearly asserted in the plaint that a sum of money 

was paid towards interest and this has been nowhere specifically denied in the 
written statement.) 

[But sec (’44) 20 Luck 43 (45) : 1944 Oudh W N 151 (DB), Jagdish Narain v. 
Uujadhar. (Oral evidence is not admissible to show whether payment under a 
liond was made towards principal or interest _ AIK 1939 Oudh 141 : 14 Luck 
588, Zamankhan v. Ravi Asre, followed.)] 

^ 'Si'i V. L Tun Si. (Fact 

that the payment made was less than the interest due is a relevant fact — The 
fact that the creditor appropriated it towards interest is not relevant.) 

[See (’26) 13 AIR 1926 All 329 (330) : 93 Ind Cas 295 (DB), Bandhu Singh v. 
Kayastha Trading and Banking Corporation, Gorakhpur ] 

Abdullah Khan v. 

JJanh JnstaUnent Co. Ltd, 

^ ^ 

(Here fact that 

interest was due at the time of payment is not such an indication.) 

( 35) 22 AIR 1935 Rang 473 (476) : 160 Ind Cas 314, U Sin v. U Tun Si. (Evi. 
<ienc6 of intention necessary.) 

(’13) 19 Ind Cos 849 (849) : 9 Nag L R 78, Gopal v. Govitid. (In this case there 
/.Tof determining method of appropriation.) 

( 13) 19 Ind Cas 825 (826) (Oudh), Chunder Pal Kunwar v. Dunia Pershad, 
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Section 20 manner.7 The mere fact that the money paid is less than the interest due, though 

Note 6 relevant, is not sufficient by itself alone to make it a payment of interest as 

s7/c;^.8 The contrary view^ is not correct. Where the method of appropriation is 
determined at the outset by express contract, the law does not require a specific 
appropriation on the occasion of each payment.io Thus, where a mortgage docu- 
ment provides that any money paid by the mortgagor should first be credited for 
the interest due and the balance for the principal, and a payment is made 
without specification, at a time when interest is actually due, it may be inferred 
that the parties must, when making and receiving the payment, have intended 
that the payment was to be treated as interest, and that therefore the interest 
was paid as such.n Where, however, such contract is required to be registered 
and is not registered, it cannot be admitted in evidence, and the mere payment 
of the amount would be insufficient to prove a payment of interest.13 In the 
undermentioned case,i-^ the decretal amount was made payable by instalments 
under terms of a compromise. The first instalment of Rs. 13,000 was to be paid 
on *27tli January 1929 with one year*s interest ending on that date. The last 
payment made in respect of the first instalment and interest was a sum of 
Its. S25 paid on loth February 1929. It was held that the payment was 

7. (’39) 26 AIR 1939 Bom 237 (241) : 183 Ind Gas 225 (DB), Bhalchayidra Datta- 
traya v. Chanbasappa Mallappa, 

(’38) 25 AIR 1938 Bom 467 (469) : 178 Ind Cas'844 (DB), Havabu Bai v. Isup 
Musa Pafil. (Payment made by debtor to creditor appro 2 )riated by latter to- 
wards interest and consented to by debtor — It is payment on account of interest 
as such.) 

(’35) 22 AIR 1935 Rang 473 (476) : 160 Ind Gas 314, 77 Sin v. 77 Tun Si. 

(’37) 24 AIR 1937 Pat 410 (412, 4i3) : 16 Pat 27 : 170 Ind Gas 130 (DB), 
Liquidator Bagha Co-operative Society v. Dehi Mangal Prasad Sinha, (Pay- 
ment made by debtor to creditor appropriated by the latter towards interest and 
consented to by debtor — It is payment on account of interest as such.) 

[See (’41) 28 AIR 1941 Oudh 56 (57) : 16 Luck 113 : 190 Ind Gas 334, Khat 
Khafa Nand v. Surajpal Singh. (It must be shown that payment was made 
towards principal or appropriated by creditor towards principal.)] 

8. (’35) 22 AIR 1935 Rang 473 (476) : 160 Ind Gas 314, 77 Sin v. 77 Tun Si. 

[See also (’21) 3 AIR 1921 Nag 94 (95) : 59 Ind Gas 709 (709), Jago v. Mahadeo. 

(Mere fact that interest was due is not sufficient.)] 

9. (’38) 25 AIR 1938 Rang 401 (402) : 1938 Rang L R 594 : 178 Ind Gas 869 (DB), 

U Tun Maung v. Zj Ah Choy. (Per Mackney, J, in the Order of Reference.) 

(’34) 21 AIR 1934 I\Iad 45 (46) : 148 Ind Gas 126, Janaki Animal v. Srinivasan. 

10. (’49) 36 AIR 1919 Nag 394 (398) : I L R (1949) Nag 478 (DB), Govindram v. 
Gulabrao. 

(’13) 19 Ind Gas 849 (849, 850) ; 9 Nag L R 78, Gopal v. Govind. 

(T4) 25 Ind Gas 933 (934);7 Low Bur Rul 138, Mauyig Kyan v. Maung Po. (Suit 
by the plaintiff for a debt for the interest of which, he was put in possession of 
land by the defendants —The taking of the profits by the plaintiff amounted to 
jxiynient of interest under S. 20 of the Act.) 

(’09) 1 Ind Gas 137 (138) : 31 All 285 (DB), Gopinath Singh v. Hardeo Singh. 
(Express agreement that any payment by debtor would first go to interest.) 

[See (’33) 20 AIR 1933 Cal 90 (93) : 141 Ind Gas 716 (DB), Wa^ed Ali Khan t. 
Brojendra Kumar. (Money sent upon admitted obligation to meet interest and 
with knowledge that the creditor would apply it for interest.)] 

11. (’27) 14 AIR 1927 Mad 284 (285):99 Ind Gas 694 (DB), Perraju v. Bapireddi. 
((’09) 1 Ind Gas 137 (DB), Gopinath v. Hardeo distinguished.) 

12. (*13) 21 Ind Gas 281 (282) : 9 Nag L R 140, Balaprasad v. Bhola Nath. 
(Receipt of produce of land held under a deed of mortgage required to be regis- 
tered, but not registered, cannot be deemed to be a payment of interest for the 
purpose of S. 20, Limitation Act.) 

13. (’37) 172 Ind Gas 999 (1002) : 32 Sind L R 415 (PC), Firm Het Bam Bodh 
Baj V. Firm Aya Bam-Tola Bam, 
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necessarily made in respect of principal and interest and was, therefore, a 
payment of interest as such. 

Where no interest is payable at all under a document, a j^ayineat by the 
debtor without specification cannot be regarded as one for interest, though if 
there is an agreement between the parties subsequent to such document for 
piiyment of interest, and the payment is made for inlerest, such payment would 
extend time.^° Tlie section does not reciuire that the interest paid should be for 
any i)articular period or that the acknowledgment of payment should itself 
mention that the jiayment is for interest for any particular period. Thus, where 
by mistake interest was mentioned as paid for a particular i)eriod for which in 
fact no interest w’as payable but the interest which was due on the date of 
payment w'is considerably more than the amount actually paid it was held that 
the debtor w'ould get credit for his payment towards the bilancc of interest still 
due and payable by him.^°^ 

Where the sum paid in discharge of the debt is more than the principal 
amount, the excess over the principal must be held to have been paid by 
the deVjtor for interest as such.l^ 

'Conversely, where a payment is made of a sum larger than the amount due 
as interest at the time of the payment, a part of it must necessarily be presumed 
to have been made towards the principal. 


7. “Interest” includes part of interest due. — The word 
interest” in this section means interest or any part of the interest 
<lue. Where tlie lower Court liad held that a suit on a mortgage was 
barred holding that the imyment of a part of the interest due could not 
operate to extend time, it was held by the Allahabad High Court that 
a part payment of interest will operate to save limitation in the same 
manner as the payment of the whole of tlie interest.^ 


8. Payment expressed to be made for principal and 
inlerest generally, — The following note is only apf)licable to sub- 
section (l) as it stood before amendment of 1942 : 

A pa3’nieut expressed to be made for princiiml and interest generally 
without specifying what part of it is to be appropriated in satisfaction of interest 
or of principal, is a payment of interest ‘as such* and operates to extend the 


14. (’35) 22 AIK 1935 All 005 (000) : 150 Ind Cas 7 
Mt. liatuka Kunwari. 

15. (’33) 20 AIK 1933 Mad 251 (252) : 111 Ind Cas 
y arayaiia Aiyar. 


48 (FB), NagcsJiar Misir 
109, Va)ichci>irara Sastri 




15a. (*48) 35 AIK 1948 Mad 155 (15G):1LU (194B) !Mad 351 (OB), llajnrajesivari 
V. Sankaranarayana, 

16. (’20)96 lud Cas 309 (309) (Mad), SoOhanadri v. Venkanna. 

(’40) 27 AIK 1040 P C 03 (65) : ILK (1940) Bah 470 : ILU (1940) Kar P. C 134 : 

07 Ind App 100 : 187 Ind Cas 233 (PC). Hama Shah v. Lai Chand. 

17. (’40) 27 AIK 1940 P C 03 (05) : ILR(1940) Bah 470:IBR (1940) Kar P C 134: 

07 Ind App 100 ; 187 Ind Cas 233 (PC), Rama Shah v. Lai Chaivd, 

(’40) 27 AIR 1940 Bah 513 (514) : 191 Ind Cas 802, Kesar Charid v, Dulaiji Liam. 
[See however (’46) 33 AIR 1946 Pat 404 (405, 400) : 224 Ind Cas 05 (BB), 
Ajodliya Prasad v. Gobind Missir. (Plaintiff not appropriating ix>rtion of 
amount paid towards principal — Amount paid exceeding interest dfle on date 

of payment — Part of amount cannot be held to have been paid towards 
principal.)] 

Section 20 — Note 7 

1. (’13) 20 lud Cas 258 (258) : 35 All 378 (DB), Abdul Ahad v. Mahatah Bibi. 


3.Lim.45. 


Section 20 
Notes 6-8 
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Section 20 
Notes 8-10 


OR PART PAYMENT OP PRINCIPAL 


period of limitation under the eection.! In other words, when the debtor pays an 

amount with the intention that part of it is to be in payment of inter^f the 

requiiements of the section are satisfied. It is not necessary that the 'exact 
amount of the interest should be specified. 


9. "Payment without prejudice. _ Where a payment for 

part principal or for interest as such appears in the handwriting of 

the i^rson liable to pay, it will save limitation, even though the words 

without prejudice” were added. Such words cannot override the 

words of the statute that a part payment of principal shall extend 
Jiinitation.^ 


10. "Before the expiration of the prescribed period,” _ 

It has been held that the words “prescribed period” refer to the period 
prescribed by the Limitation Act and not to the period fixed by other 
enactments such as s. 48 of the Civil Procedure Code.* A period fixed 
by the contract between the parties is not a period prescribed within 
the meaning of this section as refers to a period of limitation prescribed 
by law.*“ The period within which a suit or application may be filed 
by reference to s. 4 of the Act is not a 'prescribed period” within this 
section as S. 4 does not extend the period fixed by the schedule but 
merely enables a suit to be filed notwithstanding the expiry of the 
limitation period.* See also Notes 12 to 15 under S. 19. 


Section 20 — Note 8 

1. (’42) 29 AIR 1942 Pat 363 (364) : 21 Pat 330 : 202 Ind Gas 54 (DB), Ram- 
stcarup V. Harihar. (A payment by the mortgagor towards the principal, 
interest and costs of the decree so far as the interest is concerned amounts to a 
payment of interest as such.) 

(*02) 4 Bom L R 231 (232) (DB), Suhrayya Kamati v, Pakaya Narayan, 

(*10) 6 Ind Gas 16 (17) (DB) (Cal), Mohan Shaha v. Tjakshu Karikar» ((’79) 3 Bom 
198 (DB), Hanmantmal v. Bamabai and (*03) 5 Bom L R 350, Datnodar v. 
Jankibaif distinguished.) 

( 24) 11 AIR 1924 Mad 123 (124) ; 74 Ind Gas 777, BatnakrisJma Annavi v, 
Pichandi Chettiar. 

Section 20 — Note 9 

I. (’36) 23 AIR 1936 Lab 629 {636):165 Ind Gas 723:14 Lab 737 (DB), Municipal 
Committee Amritsar v. Ralia Ram. 

^ Section 20 — Note 10 

1. (’22) 9 AIR 1922 Mad 268 (271);70 Ind Gas 396:45 Mad 785 (DB), S^^:bbarayan. 
V, Natarajan, 

(*34) 21 AIR 1934 Oudb 465 (471) : 10 Luck 208:151 Ind Gas 541 (DB), Narendra 
Rahadur Siyigh v. Oudh Gommefcial Bank Ltd. (Sections 19 and 20 of the 
Limitation Act cannot be applied to S. 48, Civil Prosedure Code, because that 
would render the provisions of S. 48 nugatory.) 

See also Note 6a under Section 29. 

la. (’81) 6 Cal 815 (826): 8 Cal L R 457 (DB), Ramsebuk v. Ramlal Koondoo. (It 
does not mean period prescribed for payment of debt.) 

(*83) 12 Cal L R 277 (279), Mongola Koibwto v. A7inoda Ram. ((’81) 5 Bom 688 
(DB), Chunilal v. Tribhovan, followed.) 

(*88) 11 Mad 218 (219) : 12 Ind Jur 176 (DB), Venkataratnam v. Kamayya, 

2. (’47) 34 AIR 1947 Oudh 3 (4) :,21 Luck 447 : 225 Ind Oas 497, Ram Manorath 
V. Ram Bhulawan. 

(*40) 27 AIR 1940 Nag 401 (402) : 188 Ind Oas 585, Laxman Krishnaji v, Tadao 
Raghoba. ((’28) AIR 1928 Nag 192, Jhanaklal v. Oulabchandj held no longer 
good law.) 



PAYMENT OF INTEREST OR PART PAYMENT OF PRINClPAIi 707 


The payment must be before the expiry of the “prescribed 
period/'® A payment made after such period will not avail to save 
limitation.^ 

j 

As has been seen in Note 5, (relating to sub-s. (l) before amend- 
ment of 1942), a payment without specification may be appropriated 
by the creditor as a part payment towards the principal. But, in 
order that such payment may extend the time in favour of the creditor, 
he must in the exercise of his right of appropriation do, within tlie 
prescribed period, something which treats the payment as made on 
account of the principal.® It is, however, not necessary to show that 
the fact of appropriation should also be communicated to the debtor 
within the prescribed period.® The fact that a definite appropriation 

(*39) 26 AIR 1939 All 252 (252);181 Ind Gas 899 (DB), Mt, Shayam Peare v. Ram 
Autar Shigh. 

(*38) 25 AIR 1938 All 606 (609) : ILR (1938) All 861 : 178 lud Cae 668 (DB), 
Puran Chand v. Abdullah. (Endorsement of payment after limitation but during 
holidays of Court does not give fresh start of imilation.) 

(’38) 25 AIR 1938 Mad 683 (683):177 Ind Gas 759, Pattabhiramayya v. Krishna. 
(’29) 16 AIR 1929 Cal 68 (68) : 55 Cal 1210 : II 4 Ind Cas 483, Debendra Nath 
lioy V. Kartic Prasad Das. fConsideVations of S. 4 cannot be brought in wording 
of Ss. 19 and 20.) 

(’31) 18 AIR 1931 Cal 785 (786) : 58 Cal 1148 : 134 Ind Cas 1132, Ayiisuddia 
Ahmad v. Kalipada Bay Chairdhart/. (Case under Section 19.) 

[See (*81) 5 Bom 688 (689) (DB), Chunilal Ichharam v, Tribhovan Laldas. 
(“Prescribed preriod” means ijeriod prescribed by the then Limitation Act.)] 

See also Note 8 to Section 4 and Note 12 to Section 19. 

3. (’49) 36 AIR 1949 All 764 (766):I L R (1950) All 701, Chhedaw. Baldeo- 
(Instalment bond —In case of default of anyone instalment whole sum to become 
due — Default on 14th October 1938 — Endorsement of payment on 21st December 
1941 — Institution of suit prohibited U. P. Act 10 of 1937 which remained in 

force till 31st December 1940 — Suit on bond filed on 14th September 1(544 

Article 75 applies — Payment made on 21st December 1941 being within 
prescribed period suit was within time.) 

(’41) 28 AIR 1941 Oudh 56 (58) : 16 Luck 113 : 190 Ind Cas 334, Khat Khata 
Nani v. Surajpal SUigh. 

(’40) 27 AIR 1940 Oudh 340(342) : 15 Luck 573 : 189 Ind Cas 481 (FB), Rishi 
Kishan v. KHshno Kumar. 

(’31) 18 AIR 1931 All 375 (376) : 131 Ind Cas 867 (DB), Ganesh v. Mallu Mai 
Girdhat Das. 

[See (’78) 2 Gal L R 346 (347) (DB), Tariney Churn Niindy v. Shaikh Abdur 
Rohoman.'} 

4. (’85) 22 AIR 1935 Bom 213 (214):156 Ind Cas 531, Percy F. Fisher v, Ar deshir 
Hormasji, 

(’92'96) 2 Upp Bur Rul 466 (469), Maung Hlaing v. Maung Et Gyi. 

5. (’46) 33 AIR 1916 Pat 59 (60) : 219 lud Gas 159 (DB), ^Sarabdeva Prasad v. 
Dwarka Prasad. 

(*41) 28 AIR 1941, All 132 (133) ; 193 Ind Cas 854 (DB), Sitaram Babu Ram v. 
Sitaram LaUnan, 

(’40) 97 AIR 1940 P C 63 (69); I L R (1940) Lah 470 : I L R (1940) Kar P C 134 : 

67 Ind App 160 : 187 Ind Gas 283 (PC), Rama Shah v. Lai Chand. 

(’40) 27 AIR 1940 Lah 513 (514) : 191 Ind Cas 802, Kesar Chand v. Bulaqi Ram, 
(’40) 27 A I R 1940 Oudh 340 (342) : 15 Luck 573 ; 189 Ind Cas 481 (F B), Rishi 
Kishan v. Krishna Kumar. 

6 . (’40) 27 AIR 1940 P C 63 (69) : I L R (1940) Lah 470 ; 67 Ind App 160 : 187 ^ 
Ind Cas 233 : ILR (1940) Ear (PC) 134 (PC), Rama Shah v. Lai Chand. 
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lias been made within the period nrescrihfi/l mo Tr m i 

from the account books of the creditor^ If h 

cYpipy of the ptesoribed petbd thf 0^"; tZsTh."^ 

m .ccoont of interest op does nothing to treat it as paid m a“L™t 

it i. "t nefi?; I't "f I'ZtiT I, ZlTbe 

.node tn any fop,„.> Bat it is necessary that there must be so “thiS 

hehandwntmgof the debtor is not a payment and cannot opeiS 
to save time under this section.'* An endorsement of payment wfthout 
a^y date is very suspicious.*-* Whe re a creditor receives money for 

SUara,n Baluram 

(’40) 27 AIU 1940 I> C 6.3 (69) : ILR (1910) Lab 470 : I L K (1940) K-ir )Pri iQn 
67 tod App 160 : 187 tod Cas 233 (PC). ShaU v. ^ ^ 

8. ( 40) 2f AIR 1940 P 0 63 (69) : I L K (1940) Lab 470 : I L R (1940) Kar IP to 
134 : Of tod App 160 : 187 tod Cas 233 (PC). Rama Shah v. Lai Chl^ ^ 

Section 20 — Note 11 

1. ( oO) 3, AIR 1950 .\jmer 11 (2) (Pr 2). Sheoji v. Motilal. (Actual payment not 

ri enough that it is intended to operate as a payment^ 

vK^'f ^ ^ ^ Cas 508 (DB) 

I rdfullci ChcindrCL v. Jatxndrtx WafJi. ^ ” 

579 (.580): 182 tod Cas 468 (DB). 2>artbnsaral/u Ayya,^gar 

Shashi- 

(’2o) 12 AIR 1925 Sind 144 (146) : 81 Ind Cas 834 20 Sind L R 335. Kisliindas 

J ur^umal v. Menqhraj Khaddas. (It may lie made by settlement of accounts 

Ivctwccn the parties.) 

2 (*38) 25 A I K 193S Mad GOl (GOl) : I L B (1938) Mad 1090 : 177 lud Cas 743' 

(DB), Kandasivamh MudaUar v. Thevavimal, (Payment may be made either in 
caBu or by execution of promissory note.) 

(’36) 23 AIR 1936 Mad 848 (849) : 165 tod Cas 225. Kandaswami v. Thevainmal. 
(Pronote can be given by way of payment.) 

(’98) 25 Cal 814 (852) : 25 Ind App 95 : 2 Cal \V N 402 : 7 Sar 294 (P C), Sukha- 
vioni Choudharani v. Islian Chunder Roy. (Section does not specify any 
particular mode or form of payment.) 

3* (*37) 24 AIR 1937 All 2G0 (2G1) : 168 Ind Cas 152, So^idagar v. Joti Prasad, 
(jNIerely entering fictitious payment does not amount to payment.) 

(1900) 24 Bom 193 (49G): 2 Bom L K 378 (DB), ^ariyappa v. Rachappa. (In order 
to satisfy the requirements of S. 20, the payment need not be in money but may 
he in goods or even by a statement of accounts between the parties, provided the 
payment must be of such a nature that it would be a sufficient answer to a suit. 

hile the forms of payment may differ, the payment must be one made as 
interest by the debtor to the creditor.) 

( 36) 23 AIR 1936 Pat 386 (387): 163 lud Cas 915, Maheshwar Charan v. Dinesh- 
u ari Charan. (In this case there was an attempt to adjust. However, it was held 
that there was no payment.) 

(’16) 3 A I R 1916 Pat 411 (415) : 36 Ind Cas 77 (DB), Bhagela Koer v. Abdul 
Rahman, (Setting off of decrees by mutual consent.) 

4, (’37) 24 AIR 1937 All 260 (261) : 168 Ind Cas 152, Soudagar v. Joii Prasad, 

4a. ('41) 28 AIR 1941 Pat 372 (377); 20 Pat 735 : 193 lud Cas 501 (DB), Rampal 
Singh v. Mansnkh Rai. 
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the debt due to him not from the debtor or his agent but from a 
source which is independent of the volition of the debtor^ it cannot 
be said that the debtor has made any payment. Thus, where a pledgee 
of jewels sells the jewels and appropriates the amount to the debt, it 
cannot be said that the pledgor made any payment either for interest 
or for principal."* Similarly, where the creditor levies execution against 
the debtor and recovers money, it would not amount to a payment 
within this section.® So also, where a payment is male by the 
judgment-debtor in obedience to the order of the Court/ 

Payment in kind — A payment may be made in kind/ But the 
party alleging such payment must prove that there was an agreement 
between the parties that tlie payment should be in that manner.'* 

Payment hij cheque. — The giving of a cheque and its recei[)t by 
the creditor does not necessarily constitute a payment, though it^ may 
amount to a payment; it depends upon the facts of eacii case whether 
it was accepted as a payment or not.*'^ if it is delivered by way of 
payment and is received as such by the creditoi*, it will operate as a 
payment, but not if it is received by the creditor without regarding 
it as a payment. Wh ere it is received as a payment, the date of 

5 . {'34) 21 AIR 1934 U:xd 519 (551) : 152 Ind Cas 299 (UR), Valiiappa Cheitiar 
V. Maruda Pandian PilUii. 

Doss Cookman v. Skiren^onee 

(■82) G Horn 62G (G27. G28) (DR), Ram Chandra Oanesh v. Devhj. 

7. { 12) 14 Ind Gas 335 (33!)) (Lab), Ram Das v. Kanshi Ram. 

8. ('2G)13AIKl92GCall042(101o);9Gl.KlCasl74(DB). lihutnatk Dch v 

hnashimuklii. 

Pullamma v. Maddula Talayija, followed.) 

( 35) 22 AlU 1930 Rang 473 (475) : IGO Ind Ca.s 314, U Sin v. U Tun Si. 

[See also ( 11) 12 Ind Gas 23 (23) (Low Bin), Maiing Aung Do v. Esoof All J 

(10^5) ; 9G Ind Gas 474 (DB), Bhutnath Deb v. 
Shashimukhi. (Per Page, J.) ^ 

((1«35) 43 R R 

306, Hoopef v. S te^ihens, followed.) 

^ 381 (DB), M. n 

Singh tfi Co. v. Sircar it Co. \ x. j>. 

^ ^P^ V. Davindar 

mp!ff i (Cheque signed by debtor and accepted by creditor duly honoured-Pay- 
meut IS sufticieut for purposes of Section 20.) ^ 

(’97) 1897 Pun Re No. 1, Sardar BachiHar Singh v. Jagaiinath. (\ clieoue is i 
mere order for payment and not a payment itself.) ^ 

aa such/'lGl payment and received 

/i/cn fAM AWar Nath v. Denobhandhu, followed.) 

™ V ^ ■■ ^ 20^. ’Krishna- 

of the ci-'pdit.n aftrtsltyia. (A payment by a cheque made by the debtor in favour 
Of the Cieditor is a payment which satisfies the conditions of S. 20 ) 

.U J ^ “ ‘-“S ^ 50. (DB), 

“0 ' ■” '■>•> “*■ »» 

{ 20) 12 AIR 1925 Cal 937 (940): 87 Ind Oas 508, Maurice Mayahas v. IK. MorUy. 


Section 20 
Note 11 
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Section 20 
Note 11 


the payment for the purpose of giving a fresh period of limitation is 
the date on which the cheque is given and not the date on which the 
cheque is cashed.’^ 

Payment hy giving promissory note, — A promissory note may 
be given by way of payment. 


Payment hy labour, — The continuance in service of a servant 
to whom wages have been advanced may amount to a payment of 
interest. Thus, in a suit to recover balance of wages advanced to a 
servant under an agreement executed more than three years before the 
date of suit, it was held that his continuance in service within three 
years before suit was a payment of interest as such contemplated 
by this section. 

Addition of interest to principal. — The addition of the interest 
to the principal in the accounts of the debtor is not necessarily a 
payment for interest : it will be a payment where both parties agree 
to wipe out the previous balance and add the amount of the interest 
to the principal so as to make it a new debt,^® in other words, the 
addition must be the result of an agreement between the parties on 
the date of the payment. The mere fact that the debtor or the 

(’ir>) 3 AIR 1916 Ca! 580 (580) : 42 Cal 1043 : 31 Ind Caa 626 (DB), Kedar Nath 
MUter V. Denobhandku Saha, 

('33) 20 AIR 1933 Lah 341 (3il) : 14 Lali 580 ; 141 Ind Cas 611 (DB), Jagtu Mai 
Sadasuhh Rai v. Charanji Jjal Fakir Chand* 

(’33) 20 A I R 1933 Lah 741 (742) : 144 Ind Cas 641, Dial Singh v. Davindar 
SingJi. ((’86) 9 Mad 271 (DB), Mackenzie v. Tiruvengadathan and (*97) 19 All 
307 (DB), Ram Chandar wChandi Prasad, dissenting from.) 

(’37) 24 A I R 1937 Sind 95 (96) : 31 Sind L R 68 : 168 Ind Cas 820 (DB), Firm 
Jlariram Dowlatram v.Firm Ram Singh Gopal Singh. ((’30) AIR 1930 All 392 
(DB), Singh (t Co. v. Sircar (t Co., relied on.) 

12. (’25) 12 AIR 1925 Cal 937 (940) : 87 Ind Cas 508, Motirice Mayahas v. W, 


Morley. 

(’33) 20 AIR 1933 Lah 341 (341): 14 Lah 580 : 141 Ind Cas 611 (DB), Jagtu Mai 
Sadasukh Rai v. Charanji Lai Fakir l^iand. (Cheque accepted by creditor 
before expiry of limitation but cashed subsequently — Limitation extended.) 

13. (’38) 25 A I R 1938 Mad 601 (601): I L R (1938) Mad 1090 ; 177 Ind Cas 743 
(DB). Kandaswami Mudaliar v. T hevammal, 

(’36) 23 AIR 1936 Mad 848 (849) : 165 Ind Cas 225, Kandasamy v, Thevawmal, 
14 (’17) 4 A I R 1917 Mad 542 (542) : 83 Ind Cas 134, Muthukrishna Iyer v. 
PakkiH Voikaran. ((’05) 29 Mad 234 (DB), Mylan v. Annavi and (1900) 24 Bom 


493 (DB), Kariyappa^y. Rachappa, followed.) 

’17} 4 AIR 1917 Mad 653 (653) : 35 Ind Cas 480, Suaminatlui Pillai v. Mondai- 
van, <29 Mad 234, followed.) 

[See also (’18) 5 AIR 1918 Mad 917 (918) : 40 Ind Cas 235, Soari Aiyangar v. 
SMarayyar, (.Assumed.)] 

15. (’30) 17 A I R 1930 All 467 (468, 469) : 52 All 480 : 123 Ind Cas 820 (DB), 
Raj Farain Rao v. Ram Sarup. 

['16) 3 AIK 1916 Mad 697 (697) : SO Ind Cas 777 (DB). Subramanxam ChetUar 
V. Somasundaravi Chettiar. (('05) 29 Mad234(DB),itfy/a» y. Annam, relied on.) 
15a. (1900) 24 Bom 493 (496) : 2 Bom L B 378 {DB), Eariyappa v. ^ 
(Where a debtor consents that some money dne by him for 
credited to the account of the principal in favour of the 
interest balance reduced to that amount, such a consent is tonUmount 
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creditor goes on adding interest to tlie principal in his own books is 
not a payment/® even if it has been in pursuance of an original 
agreement between the jmrties to calculate compound interest/^ 

Payment by adjustment of accounts. — It would follow that it 
is not necessary to constitute a payment that money should actually 
pass/® if the parties agree that an amount due previously by the 
creditor to the debtor shall be treated as amount paid by the latter 
to the former, it is in substance identical with a transaction where 
the debtor receives actual payment and pays the amount back to the 
creditor/® 


a payment of interest — Where all the parties agree to such a settlement, the 
adjustment operates as a payment of interest under Section 20.) 

{’06) 9 Oudh Can 221 (224), Mohan Lai v. Lachman Das. 

(’ll) 11 Ind Oas 552 (553) (Bom), In re Trictandas Mills Co. Ltd. 

(’30) 17 A I R 1930 All 467 (468, 469) : 52 All 480 : 123 Ind Gas 820 (DB), Raj 
Narain Rao v. Ram Sarup, 

16. (’30) 17 A I U 1930 All 467 (4G9) ; 52 All 480 : 123 Ind Gas 820 (DB). Raj 
Harain Rao v. Ram Saruy, 

(’88)13 Bom 338 (343) (DB), Ichha Dhanji v. Nafha. (The mere carrying for- 
ward of the amount of a loan with the interest due thereon in the debtor’s books 

though such entry of interest is made in the presence of the creditor does not 
amount to a payment of interest.) 

(*15) 2 A I K 1915 Lah 275 (276): 31 lad Gas 782 (DB), Muin-ud-din v. Muham- 
mad Ahmed. (Mere debiting of interest in the books of the creditor without 
express agreement cannot be regarded as payment of interest.) 

(’16) 3 A I li 1916 Mad 1213 (1214J : 29 Ind Gas 422 (DB). Nagappa v. Raviana- 
ihan, (Creditor’s books.) 

(’07) 29 All 773 (779) ; 4 All L Jour 028 : 1907 All W N 263 (DB), Dharain Das 
V, Genga Deri. (Do.) 

(’06) 1906 All W N 212 (212) (DB), Prag Das v. Balden Pershad. (Entry of 
balance due for principal and interest in creditor’s book.) 

(’80) 0 Bom 103 (100). Narronji Bhimji v. Mugniram Chandaji. (Defendant 
credited with surplus proceeds of goods and of a hundi.) 

( 34) 21 A I li 1934 Nag 219 (221) : 152 Ind Gas 319, Y adosa v. Nai ayansa. (In- 
terest credited in defendant’s accounts.) 

(’96) 19 Mad 340 (342) : 6 Mad L Jour 177 (DB), Pidlamma v. Tatayya. 

(’18) 5 AIR 1918 Mad 238 (239) : 41 Mad 446 : 44 Ind Gas 466 (DB), Palaniappa 
\. Veerappa. ^ 

17 . (’30) 17 A 1 K 1930 .Ml 467 (469) : 52 All 480 ; 123 Ind Gas 820 (DB), Ea i 
Narain Rao v. J!am Sarup, 

18 (36) 25 A I R 1938 Mud 579 (580) ; 182 Ind Cas 468 (DB), Parlhasarathi 
■Ayyangai- v. EUamhera. (Any facts which would prove plea of payment of in- 
terest would be i;ayment sufficient to bar statute.) 

V. BisUunath 

(■29) 10 A I R 1929 Mad 432 (439) : 117 Ind Cas 124 (DB), Marina Ammayi v. 
Sundayya, ^ 

( 23) 10 AIR 1923 Cal 71 (73) : 72 Ind Cas 692 (DB), Gidjar Mandal v. Sariman 
Al (ituiciltnt. 

(1^) 10 Mad L Jour 25 (26) (DB), Thesiga Iyengar v. Srinivasa MudaUar. 

Where an endorsement of payment on a bond is sought to save the bond from 

limitation, It is not necessary that there should be an actual payment of money: 

1 18 enough if the transaction embodied in the endorsement has been intended 
to operate as payment.) 

'BiZloJnl Ba,npra,Ha OJ,m v. 
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Notes 11-13 


The jjaymenfc must be for an admitted debt\ a payment made as 
a matter of grace and not towards any admitted debt does not save 
hmitation.2« The payment must be of such a nature that it would be 
an answer in a suit brought by the plaintiff to recover the amount. 

12. Money need not belong to the person paying. The 

section does not say anything about the origin or source of the money 
with which the payment is made. Where a and B are co-debtors, and 
A authorises B to make a payment on behalf of both A and B, and B 
makes such payment, it does not matter that the money paid does not 
belong to A but belongs to B.^ 


13. Who must make the payment — General. With 

reference to the pa^mient of interest, the old section uses the words 
person liable to pay the debt or legacy” (or his duly authorised agent) 
in describing the person by whom the payment is to be made and with 
reference to the payment of part of the principal of a debt, the person 
by whom the payment is required to be made is described as the 
debtor. But no distinction is intended between payment of interest 
and that of part of the principal as regards the person by whom it is 
to be paid. In either case, the payment is to be made by a person liable 
to pay the money. This expression will include the legal representatives 
of the person who contracted the debt and in the case of money charged 
on land the person who has derived title from him. In other words, 
the liability need not be personal in the sense of being liable to be 
arrested; it may be proprietary, that is, a liability in respect of one's 
property.^ The present sub-section (l) removes this distinction in 
language with reference to payment of interest and part of principal 
and simply uses the words, ‘the person liable to pay the debt or legacy’. 

(’29) 16 A I U 1929 >Lacl 132 (139) : 117 Ind Gas 121 (DB), Marina Ammayi v. 
Sundayya. 

[See also (’25) 12 A I R 1925 Sind 141 (146) : 81 Ind Gas 831 : 20 Sind E R 335, 
Kishindas J^ursiimal v. Menghraj Khaildas.'] 

20. (’34) 21 A I R 1934 Lah 175 (476) : 155 Ind Gas 238 (DB), Sita Bam v. 
Mt. Mahmiidi Begcivi. 

21. (’06) 29 Mad 231 (235) : IG Mad L Jour 99, Mylan v. Atmaid Madan,. 

Section 20 — Note 12 

1. (’34) 21 AIR 1931 ^lad 623 (621) : 151 Ind Gas 1087 (DB), Narayana Iyer v. 
Official Assig)iee of Madras, 

Section 20 — Note 13 

1. (’41) 28 AIR 1911 Mad 6 (14) (DB), Thinnappa Chettiar v. KHshna Rao, (No 
distinction between “person liable to pay” and “debtor” — The former expres- 
sion is used with reference to payment of interest apparently for the purpose of 
having a common expression for both debts and legacies as it ^uld be incon- 
gruous to use the expression ‘debtor’ with reference to a person liable to pay 
a legacy.) 

[See i’41) 28 AIR 1941 Gal 643 (652):197 Ind Gas 869 (DB), Sukumari Gupta v. 
Dhirendra Idath. (‘‘The person liable to pay the debt” is more comprehensive 
than “the debtor,”)] 

[See however (’18) 5 AIR 1918 Oudh 323 (324):47 Ind Qas 655, Lachvii N arain 
V, Daya Shankar. (In this case it was held that the expression “debtor” would 
only include the person who contracted the debt. It is submitted that the view 
is not correct.)' 
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But the liability must be to the creditor. Thus, where A owes a debt to 
B and C contracts with A to pay the debt to B, a payment by c will 
not be by a “person liable” within the meaning of this section.'® The 
reason is that c*s liability is to a and not to B, the creditor. In this 
connexion, the following observations of the Lord Chancellor in 
Chinnery v. Evayin^ may be quoted : 

Money paid — that is, money handed over by a si l anger to 
the contract under which it was paid to the individual entitled 
to receive it — would not have the characteristics and the legal 
(juality of I3ayment. It would be a voluntary render, a gift or 
donation being made by a party not in any respect subject to 
liability, to the individual who would not bo entitled to receive 
from the person so rendering any [lart of tlie money which it is 
supposed would be so paid.” 

Sec also the observations of Brett, L. J., in TIarlocJ: v. Ashhnru:^ 

14. Person liable to pay the debt or legacy. — The section 

does not require tliat the person paying sliould be i)en,(.naUu lialde. 

Phe expression jjerson liable will include j^eisons like puichasers of 

mortgaged property or puisne mortgagees, whose liability is in respect 
of property.' 


A mortgagor can, by paying iiart of the principal or interest a? 
such due on a prior mortgage without the consent and behind the 

hack of the subsec^uent mortgagee, give a fresh start of limitation with 
respect to tliat mortgage.'® 

la. ( 41) 28 AIR 1911 I^Iacl fi (14, 10) (DB), T hinnairpa CJicttiar v. Krishna Kao 
{A mortgaging certain hind to B and afterwards selling certain other land to C 
— C undertaking in the contract of sale, to pay off the mortgage of .B - Paymenl 
by C is not by person liable and unless C can bo held to be A's agent authorised 
to make the payment, it will not save limitation under this section - a 

V. Wtdfhngton, (1902) 2 (-h 430, explained.) 

2, (1864) 145 R R 79 (84) : 11 H L C 115 : 1 X R 520 : 10 Jur (N3) 855 - 11 B 1 

68 : 13 W R 20. . il i. i. 

3. (1882) 30 W R (Eng) 327 (328) : 19 Ch D 539 : 46 E T 356 : 51 E J Ch 391. 

Section 20 — Note 14 

1, (’43) 30 AIR 1943 .Mad 395 (395, 396) : 209 lud'Cas 300 IDB), Naraymia v 

Venkatesa. (A payment falling within S. 20 by a purchaser of a i>ortion of the 

mortgagee’s claim against the unsold properties ) 

13 A 1 R 1926^ Gal 1218 (1219) : 54 Cal 179 : 98 Ind Cas 204 (DB), Bh-aban 
Mohan v. Ilarngohxnd . 

^ (^B), Thinnappa Chettiar v. Krishna llao 

( 38) 25 AIR 1938 Mad 579 (580): 182 Ind Ca.s 468 (DB). Varthasarthi Ayyangar 

^pendranafh v. 

1921 Mad 102 (103) : 44 Mad 544 : 62 Ind Cas 393, AsUaram Sowcar 
V. Venkatasamt ^a^du. (Purchaser of mortgaged property at a court auction is a 
person liable to pay the mortgage-debt’ within the meaning of this section.) 

'lATcI ^ ^ All 733 (FB). Munna 

f subsequent mortgagee must be taken to have taken 

with the knowledge that period of limitation with respect to the 
prior mortgage can be extended under S. 20.) 


Section 20 
Notes 13-1 1 
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A mortgagor who has lost all interest in the mortgaged property 

and is not personally liable for the debt cannot keep alive the mortgage 

by a payment under this section.^ But a mortgagor can after transfer. 

ling only one of the items of the mortgaged property make payment 

to the mortgagee so as to give a fresh start of limitation as against 

the transferred item.® So also a mortgagor who has sold the equity of 

redemption but who is liable on his personal covenant can by payment 

give a fresh start of limitation against the purchaser of the equity of 
redemption.^ 

The expression “person liable to pay the debt or legacy” must be 
interpreted in the light of s. 21 , sub-s. (2). For a full discussion of the 
subject, see Note 6 to section 21. 

14a. Debtor — Meaning of. — See Note 13. 

15. Principal and surety. — See Note 12 tp Section 21, 

16. Payment by one of several joint debtors. — See Notes to Section 21. 

17. Payment by one of several Muhammadan co-heirs. — See Note 10 
to Section 21. 

18. ‘‘Duly authorised agent.” _ The words used in the old 
sub-s. (i) were ‘agent duly authorised in this behalf.’ The present 
sub-section omits the words jn this behalf.’ The on lission now makes 
it clear that the agent need not be specifically authorised to make the 
payment. A general authority would be sufficient. The question 
whether the person making the payment is an agent duly authorised 
by the person liable to pay the debt or legacy is one of fact to be 
determined on the circumstances of each case.^ No formal or express 

2. (’51) 38 AIR 1951 Assam 68 (Para 8) : ILR (1950) 2 Assam 275 (DB), Pitram 
V. Lain Chandra Dutta, 

(’42) 29 AIR 1942 Pat 363 (364) : 21 Pat 330 : 202 Ind Gas 54 (DB), liamswarup 

V. Harihar. 

(’40) 27 AIR 1940 Mad 470 (473) : I L R (1940) Mad 872 : 188 lud Cas 603 (FB), 
Pavayi v. Palanivela Goundan, 

3. (’47) 34 A I R 1947 ISIad 329 (329) : (1947) 1 Mad L Jour 153, Kempamma v. 
Baclia Setty. 

4 (’42) 29 AIR 1942 Mad 200 (201, 202) : ILR (1942) Mad 308 : 201 Ind Gas 218 
(DB), Thayyanayalci Ammal v. Sundarappa. 

Section 20 — Note 18 

1. (’42) 29 AIR 1942 Pat 166 (169) : 198 Ind Gas 3 (DB), Pam Lagan v. Ram 
Bilochan. (Subsequent mortgagee authorised to pay off prior mortgage with the 
amount left with him ^Subsequent mortgagee paying amount on account of princi- 
pal and interest in full — Held subsequent mortgagee was duly authorized to 
make the payment.) 

(’41) 28 AIR 1941 IMad 67 (69) : ILR (1941) l^lad 191 (FB), Ramchandra v. 
Shantarama, 

(’34) 21 AIR 1934 ISIad 623 (624) : 151 Ind Cas 1087 (DB), Narayana Aiyar v. 

Official Assignee, Madras, (Go-debtor can be agent.) 

(’03) 28 Bom 248 (251, 252) : 5 Bom L R 1020 (DB), Gopal Daji Sathe v. Gopal 
Sonu» (Payment of interest by the principal debtor is not payment of interest by 
the agent of surety. The relation of principal and surety does not give rise to 
any implied authority.) 

(’ll) 11 Ind Cas 858 (858) (DB) (Low Bur), Muthuvee^ appa Clietty Y.AbdulKadir, 
(Burden is on plaintiff to prove authority.) 


Section 20? 
Note 14-18 
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authorisation is required under the section.^ 

Illustrations, 

1. A executed a iDromissory note in favour of x in substitution of 
a promissory note that had been executed by B in favour of x, the 
understanding between A, B and X being that B would pay up the 
principal and interest due under A's note, in accordance w'ith which 
arrangement A left it to B to make the payment and B made a 
l^ayment for interest. It was held by their Lordships of the Privy 
Council that B must be regarded as an agent of A duly authorised to 
make the payment within the meaning of this section.^ 

2. A Burmese married couple X and Y of the cultivating class 
^ worked a land together. Y had to pay rent of the land but was 

temporarily incapacitated from paying it by his being in jail, x 
however went on cultivating the land and paid the rent. It was held 
that X mtist be taken to have authority to act for both and make 
payments.* A Burmese Buddhist husband is, however, not necessarily 
the agent of his wife."** 

3. One of the properties comprised in a mortgage deed was agreed 
to be sold by the mortgagor to one P. It was stipulated that out of the 
purchase money P should pay a certain amount to the mortgagee who 

(’10) 5 Ind Gas 539 (545, 54GJ ; 37 Cal 526 (DB), Sarurjigar liegam v. liaroda 
Kant Miller, (A i)erson bo)ding power-of-attoruey from his wife and her sister 
is a duly authorised agent of both for paying interest under this .section.) 

(’15) 2 AIR 1915 Mad 807 (307) : 25 Ind Gas 927, Annavialai Pattar v. Natesa 
lyar, (Authority to make i^ayment may be inferred from circumstances or 
conduct.)] 

2. (’47)34 AIR 1917 Oudh 173 (171) : 229 Ind Gas 265, Sakhdeo y. Sahdeo Singh, 
(-Authority of agcmt need not necessarily be in writing but can be inferred from 
conduct of parties.) 

(’ll) 28 AIR 1911 Cal 643 (648, 653) ; 197 Ind Gas 869 (DB), Sukumari Oupta v. 
Dhirendra Nath, (Authority may be implied — Common manager appointed under 
Bengal Tenancy Act, authorized by proprietor to raise loan without undertaking 
personal liability and to repay loan out of share of profits — Payment of interest 
by manager and endorsements made on bond — Creditor receiving it as being 
tiaid on behalf of proprietor — Limitation is saved by such payment as against 
proprietor — Common manager held not liable.) 

(’39) 26 A I H 1939 Rang 287 (288): 184 Ind Cas 622 (DB), U So Maung v, J, 
Thom. (But it must be shown that there was at least implied authority.) 

(*29) 16 AIK 1929 P C 297 (299) : 121 Ind Cas 193 : 57 Ind App 1 (PC), Natio 7 ial 
Hank of Upper India Idd. v. Bansidhar. (It can be implied.) 

(’90) 17 Cal 944 (950, 951) (DB), Brij Mohan Lai v. liudra I'erkaah Misser, 
(Section does not require the agent to be authorised in writing. He may impliedly 
be so authorised.) 

(’ll) 12 Ind Cas 23 (24) (Low Bur), Maung Aui^g Bo \, Esoof AH. (Kxpres 
authority not necessary.) 

[See (*31) 18 AIR 1931 All 898 (400) : 133 Ind Cas 155 (DB), Kamia Itai v. Jadiira j 
Kunicari, (Authority to agent need not be express.)] 

3. (’29) 16 AIR 1929 P C 297 (299) : 121 Ind Gas 193 ; 57 Ind App 1 (P C), 
N aiional Batik of Uppei' India Ltd, v. Bansidhar, 

4. ('ll) 12 Ind Cas 23 (24) (Low Bur), Maung Aung Do v. Esoof Ali. 

4a. (Ml) 28 AIR 1941 Rang 37 (46) : 1940 Rang L R 608 : 194 Ind Cas 177 (DB), 
Eusoof Kariva v. Afrs. Niemeyer. 

(’39) 26 AIR 1939 Bang 287 (288):184 Ind Cas 622 (DB), V So Maung v. J,Thom, 
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lu his turn was to release the property sold from the mortgage 

security. The mortgagee consented to this arrangement. The amount 

was accordingly paid by P to the mortgagee. It was held that p could 

be regarded as the mortgagor’s duly authorised agent to make the 
payment. ° 

Bat though no formal authorisation is necessary, there must be 
definite evidence sliowing that there was some authority on the part 
of the one to make the payment on behalf of the other.® The mere 
fact that the payment of money by A enures also for the benefit of B, 
c and D does not constitute an authorisation to A to make the pay- 
ment on their belialf.® Similarly, the mere fact that an elder brother is 
allowed to a certain extent to act on behalf of the younger brothers in . 
matters of executing mortgages, taking loans, and things of that sort 
does not necessarily mean that there is authority for the elder brother 
to make a payment so as to save limitation as against the others.^ 
Again, where A, B and c are liable to pay a debt and A makes a 
payment, the fact that B and c are present at the time of payment 
does not make the payment necessarily one by A on behalf of B and c.® 

But where they are not only ju'esent but sign underneath, authority 
by them may be presumed.®® 

A member of a joint Hindu family cannot, by reason of his being 
such a member, make a payment or an endorsement of payment on 
behalf of another member of the family. Hence, an endorsement of 
payment by the father on a pronote executed by the son cannot be 
presumed to have been made by an agent duly authorized by the son.®** 
Where, however, the debtor sent the amount for payment through his 
son, ib was held that the son must be deemed to be his authorized agent.®® 

A Mahomedan brother is not as such the agent of his sister even 
if the sister is a pardanashin lady, in the absence of proof of authorit3\®** 

4b. (’38) 25 AIK 1938 Mad 579 (581) : 182 Ind Ca3 468 (DB), Parthasarathy 
Ayyangar v. Ekambcira. 

5. (’39) 20 AIR 1939 Rang 287 (288) : 181 Ind Gas 622 (DB), U So Mauiig v. 

J, Thom. (It must be shown that there was at least implied authority.) 

(’33) 20 AIR 1933 Cal 268 (269, 270) : 143 Ind Gas 472 (DB), Dharanidkar Ghose 
V. Indranarayana Sinlia. 

(’14) 1 AIK 1914 All 114 (115) : 23 Ind Cas 863, Ramchandra Singh v. Mt, 
Durga Devi. , 

6 . (’29) 16 AIR 1929 Mad 881 (882) : 121 Ind Cas 858 : 53 Mad 119 (DB), 
Thayammal v. M tithukuinaraswamy . 

7 . (*33) 20 AIR 1933 Cal 268 (270) : 143 Ind Cas 472 (DB), Dharanidkar Ghose 
V. Indranarayana Sinha. 

8. (’35) 22 AIK 1935 Gal 648 (649) : 153 Ind Cas 512, Annada Charan v. Jhatu 
Char an. 

8a. See (’23) 10 AIR 1923 Bom 369 (369) : 74 Ind Cas 302 (DB), Devichand v. 
Jamshetji Shapurji. 

8b. (’40) 27 AIR 1940 :Mad 954 (955) : 191 Ind Cas 853 (DB), Kannayya Naidu 
V. Appala Naidu. 

Sc. (’47) 34 AIR 1947 Oudh 173 (174) : 229 Ind Cas 265, Sukhdeo v. Sahdeo 
Singh. 

(’40) 27 AIR 1940 Lah 513 (514) : 191 Ind Cas 802, Kesar Chand v. BiUaqi Ram. 

8d. (’41) 28 AIR 1941 Rang 37 (46) : 1940 Rang L R 603 : 194 Ind Cas 177 (DB), 
Eusoof Karwa v. Mrs. Nietneyer. 
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The authorits' need not bo a special autliority in respect of the 

particular loan in question; it may be a cjeneral authority in respect of 

a number of loans.® A general authority to pay the total amount duo 

under a bond, will include authority to pay the interest also due on 

the bond, or to make part payments^" though, when the authority is 

specific only to pay towards principal, the agent has no aulliority to 
pay for interest.’^ 

To constitute a person a duly authoi-ised agent it is not necessary 
that the exercise of the authority should be obligatory. It is suflicient 
even if the exercise of it is optional.'^ 

A payment made by an agent in excess of his authority wilt 
not have the effect of extending the time under this section. An 
agent who can give the creditor the benefit of this section has to act 
within the terms of his authority; if ho exceeds his authority or does 
something not actually covered by his authority, he cannot bind the 
principal so as to give the creditor the benefit of this section. Thus, 
where A executed a mortgage in favour of K directing him to pay the 
mortgage amount immediately to X who had obtained a decree again.st 
A and to obtain a receipt, but R paid the money into Court more” than 
a year thereafter, it was held that the payment was in excess of his 
authority and did not have the effect of extending the time.'* Similarly, 
where A mortgaged his property to R asking him to pay off the debt 
due by A to c, but B merely paid the interest thereon two years 
thereafter, it was held that R exceeded Ids authority and could not be 
c onsidered as the agent of a for the purpose of making the payment 

9. (’.SS) 20 AIR lO.-DS Cal HIV, (S27) : 147 Iml Gas 459 (DB), Jibnn Krxsia v. 

1 CLVX, 

10 .\IR 19-25 Rang .SO (32) : 2 Rang .367 : 81 Tnd Gas 391 (DR) IMa 

7' 77 Ti’TT P C 120 (PC), IJroJa Sundar 

V. Bhola Nath followed.) 

(’98) 25 Cal 844 (852) : 25 Ind App 95 : 2 Cal W X 402 : 7 Sar 294 (P C) Sukha- 
mom Choiodhrani v. J shan Chxcnder Hoy,) ^ ^ 

[See ( 95) 18 itiul 456 (457), Kailas Padayachiv. Ponnuhnnxiti. [Held, autliorifcv 
to manage afiairs included authority to pay interest )} ^ 

11. ( 36) 13 AIK 1926 Mad 1176 (1177) : 98 Ind Cas 162 (DR), Karuppan Ch^tti 

y. Martithanayagam Pillai. ^ 

hSV. (-14) 1 AIR 1914 Mad 381 (.381) : 23 Ind Gas 810 (DB), Ala<jappa Chetliar 
. Subramani'i Pandia Thera, i. (Mortgagee authorised to pay debt due by 

9S9 (DB). tlalaguruswami 

2l?ot^-P2f)\7RT9"1 ^ 

tinguished.) v. Dasai Ooundaa, dis- 

= 182 Ind Cas 468 (DB), Parthasaratki 

authoXlil’ I'l' later ttran warranted by his 

authorisation would be an a.t detrimental to bis prineiixil, for the result of 

Buoh payment is to extend the period of limitation.)] ^ 
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of interest.^® The same principle would apply where a vendee is asked 
to pay such a debt, and the latter makes only a part payment.^® The 
question as to the extent of an agent's authority is a question of fact 
to be decided on the facts of each case.^®* 

The words “authorised in this behalf" meant “authorised to make 
the payment." But an authority to pay carries with it the authority 
to make an endorsement for the payment made. No specific authority 
to make the endorsement itself is necessary. 

The words “agent duly authorised" include authority given by 
law as well as authority given by act of parties}^ 

Can a Court be regarded under any circumstances as an agent 
of the party for the purpose of this section ? It has been held in the 
undermentioned cases^® that it can be an agent, provided the assets of 
the party are so placed by his own act or by operation of law that the 
Court can operate upon the assets and make payments, the volition 
of the party being immaterial.' 

The person making the payment must be an agent of the person 
liable to pay at the time of the payment. Under the provisions of 
S. 201 of the Contract Act, the death of the principal terminates the 
agency. Therefore, a payment made by the quondam agent after the 
death of the principal will not give a fresh start of limitation under 
this section.^® Similarly, where an order of adjudication is annulled 
under S. 37 of the Provincial Insolvency Act, 1920, and an appointee 
of the insolvent's property is placed in charge of the property, such 

15. (’41) 28 AJR 1941 Mad 67 (69) : ILR (1941) Mad 191 (FB), Rainachandra v. 
Shantarama. (AIK 1914 Mad 381 approved— AIR 1929 P C 297 (PC), National 
Bank V. Bansxdhar^ distinguished.) 

(14) 1 AIR 1914 Mad 381 (381) : 23 Ind Gas 810 (DB), Alaga'ppa Chettiar v. 
Suhraniania Pandia Thevan. 

16. (’41) 28 AIR 1941 Mad 6 (8) (DB), Thinruxppa Chettiar v, Krishna Rao. (It 
was also held that the vendee in such a case is not a ‘person liable’ to pay within 
the section.) 

(’22) 9 AIR 1922 Mad 401 (401) (DB), Ramachayulra Raju v. PuritshoUam. ((*14) 
AIR 1914 Mad 381, Alagappa v. Siibramania followed.) 

16a. (’38) 25 AIR 1938 Mad 579 (581) : 182 Ind Gas 468 (DB), 

Ayyangar v. Ekambara. 

17. (’27) 14 AIR 1927 JIad 959 (959, 960) : 105 Ind Gas 475 (DB), Venkateswarlu 
V. Suryaprakasam, 

(’07-08) 4 Low Bur Kul 1 (1), Bobu Chimanb'ux Bhotosinha v. Surju Bayiniah. 

18. (’19) 6 AIR 1919 Cal 7 (8) : 52 Ind Gas 436 (DB), Oumdra Kanta v. Behari 
Lai. 

19. (*21) 8 AIR 1921 Mid 704 (707, 708) : 44 Mad 971 : 68 Ind Gas 100 (DB), 
Govindasamy Pillai v. Desai Ooundan. 

(’27) 14 AIR 1927 Mad 80 (81) : 98 Ind Gas 571, V enkatasnbbayya v. Seshayya 

(But not so when money belongs to debtor’s father.) 

(’24) 11 AIR 1924 Mad 638 (639) : 78 Ind Gas 832, Sahapathy Cheity v. Shunmug- 

appa Chetty. _ _ , , 

[See also (’40) 27 AIR 1940 Nag 354 (357) (DB), Gajadharprasad 
Udaichand Kapurchand. (If the person making the payment is a Judge of t o 
Court, and an acknowledgment of the payment appears m his handwriting or 

is signed by him, then that is enough.)] 

20. (’80) 1880 Pun Re No. 78, Sirdharini Kishen Eoer v, Munna LalL 
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an appointee is not an agent of the insolvent and therefore a payment 

made by him does not save limitation.^! Where a Chagla Kanungo 

attached certain movables of the judgment-debtor, sold them and paid 

the proceeds of the sale to the decree-holder it was held that the 

Kanungo was acting as an agent of the Court and not of the juderaent 
debtor.**® 

Where a payment is made by A on belialf of B without the latter’s 
authority but B subsequently ratifies the payment it will have the 
^me effect against him as if it had been made with his authority, 
buch ratification may be express or implied. But, such ratification 
cannot aftect the rights of third parties. Thus, suppose A executes a 
mortgage of certain properties to B and then alienates various items 
of the mortgaged properties to c, D and E. Afterwards F, an unautho- 
rised person makes payments towards the mortgage debt on behalf 
of A who subsequently ratifies his action. Though such ratification 
will make the payments binding on A and will extend the period of 
limitation against A, it will not extend the period of limitation against 

See also s. 19 Note 50 . 

19. Payment by Court — See Note 18. 

20. Payment by husband or v/vfe See Note 18. 

_ A payment by a pleader duly 
lil^itTtirn payment will give a fresh starting point of 


22. Payment by receiver. _ In Chinnerg v. Evans} M, who 

was the owner of three counties, Cork, Kerry and Limerick, mortgaged 

them to P. Interest having fallen due, P applied and got a receiver 

appointed in respect of the properties. The receiver took possession of 

the property in the county of Limerick and from out of the rents 

received paid F towards the interest on his mortgage. It was held that 

the receiver must be considered to be the agent of m and that the 

p^ment would save limitation against f. The Lord Chancellor 
observed as follows : 

Upon that point, I think no reasonable doubt can be enter- 
tained that, under the Statute (s. 40, 3 & 4 will, iv, chap. 27) the 
receiver in the receipt of the rents of the Limerick estate is in 
point of fact as well as of law, the receiver of the mortgagor, ’the 
of the estate subject to the mortgage, and that any 

= 156 Ind Cas 783 (DB), Maung Po Gyi v 

22. (’41) 28 AIR 1941 Mad 6 (16) (DB), THin,u.ppa CHettiar v. Eao. 

Section 20 — Note 21 

^ ..Boclutn 

Section 20 — Note 22 

. (1864) 145 R B 79 (85); 11 H L C 116:10 Jour (N a) 855: 13 W R 20: 11 L T 68. 


Section 20 
Notes 1 8-22 



720 PAYMENT OF INTEREST OR PART PAYMENT OF PRINCIPAL 


paj^ment made by the receiver in purstuince of the order is 
payment in law by the legal agent of the person liable to pay. I 
have no doubt, therefore, and I submit to your Lordships that 
no reasonable doubt can be entertained as to the mortgagee’s 
security affecting all the lands originally comprised in it in those 
three separate counties of Cork, Kerry and Limerick.” 

This decision was followed by the Madras High Court in 
Veyikataramaijrja v, Siibramaniyamf In that case a receiver who 
was appointed in a suit for partition and administration and who was 
authorized by the order of appointment to pay interest on debts, made 
such a payment. It was held that the payment was sufficient to keep 
the debt alive against all the parties who were bound by the debts. 
But where a receiver appointed in a suit for a dissolution of partner- 
shij! was not authorised to keep any debt alive, his powers being 
limited to collecting outstandings and doing all things necessary for 
the realisation and pi*eservation of the assets, it was held by the Chief 
Court of Lower Burma that the receiver had no authority to keep the 
debt alive by an acknowledgment.’* 

23. ‘'Fresh period” — Compatation of. — Since it is the 
imyment that saves limitation, the fresh i)eriod must be computed 
from the date of payment and not from the date of the writing 
evidencing such payment.^ 

24. Proviso — “Appears in the handwriting of, or in a 
writing signed by.” — The proviso requires that the fact of the 
Iiayment must appear in the handwriting of or in a writing signed by 
the xierson making the payment. The object of this requii'ement is to 
exclude fraudulent oral testimony as to payment.^ 


Section 20 
Notes 22-24 


2. (’15) 2 AIR 1915 Mad 137 (143) ; 26 Ind Gas 393. 

iSee also (’37) 24 AIR 1937 Mad 764(765): 174 Ind Gas 22, Krishnayya v. Seetha 
Jlamayya, (Receiver appointed in suit for dissolution of partnership — Receiver 
given authority to pay debts of firm — Part payment by receiver is within his 

authority.)] 

3. (’15) 2 AIR 1915 Low Bur 63 (64) : 29 Ind Gas 27 : 8 Low Bur Rul 159 (DB), 
S. M. -I. Chetty v. M, L. li. M. A, Chetty. 

Section 20 — Note 23 

1. (’42) 29 AIR 1942 Tat 395 (395) : 200 Ind Gas 306 (DB), Shyam Ballavy, 
Dologobiud Sahu. 

(’10) 8 Ind Gas 349 (349) (DB) (Mad), Lakshiminarasimham v. Dharata, 

[See (*29) 16 AIR 1929 Mad 432 (438) : 117 Ind Gas 124 (DB), At7imayi v. 

25 AIR 1938 Lah 570 (571) : 178 Ind Cas 597, Bhagat Ram v. 
Balia Bam. (Llortgage bond providing that in case of default of payment of 
interest for three years, the mortgagee would become entitled to reabse the 

whole amount -Default made for more than three years -Subsequent ^yment 

of entire arrears of interest - Held there was no waiver of 

and that the payment would only give the plaintiff a fresh period of 

tion under this section from the date of payment ^ 

starting point of limitation till there was again default for three years 

liayment of interest.)] ^4 . ^ 

1 . (’21) 8 AIR 19-21 Mad 704 (706) : 68 Ind Cas 100 : 44 Mad 971 (DB), ovi 
satny Pillai v. Desai Goundan. 
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Before the Limitation (Amendment) Act r of 1927, tlie proviso 
to the section ran as follows : 

‘‘Provided that, in the case of a part i>ayinGnt of a princiiml 
of a debt the fact of the ])ayinent appears in the handwriting of 
the person making the same. 

A payment of interest as such was not recpiired to be in the 
handwriting of the person making the payment." Tims, where money 
was paid by the judgment-debtor to the decree-holder for interest and 
was certified by the decree-holder, such payment would extend the 
time even though there was no writing in the handwriting of, or 
signed by, the judgment-debtor evidencing the payment. As regards 
a part payment of a principal of a debt, tlie proviso required tlie 
fact to appear in the handwriting of the person making the i)ayment.‘"* 
This requirement gave rise to a difference of opinion as to whether, 
where a payment was written by one pei’son and signed by the person 
making the payment, it could bo said that the fact of payment appeared 
“in the handwriting of the person miking the payment.’'’^ There was 


2. (’15) 2 AIK 1915 Mad 72G (726) : 26 Iiid Cas 507, MuiJiu v. Sa)ida)ia}H. 

(’97) 1 Cal W N ccxxix (ccxxx), Ainyita SliaJia v. Panchkoiii Shaha. 

2a. (’86) 1886 Pun Re No. 61, Chajju v. Giilab» (Part payment towards decree 
debt— No record.) 

(’80) 6 Bom 10.3 (106), Narronji Bhimji v. Mugniram Cliandaji. (Defendant 
credited with surplus proceeds of goods and of a liundi.) 

(*22) 9 AIR 1922 Pat 446 (447), Ambika Prasad v. Gaya Ijoaa Office T^td, 

(’25) 12 AIR 1925 Pat 806 (807) : 88 Ind Cas 747, Dansfor v. Skate & Co, 

(’12) 14 Ind Cas 335 (339) (Lah), Ham Das v, Kanshi liam. (Unsigned deiX)sitiou 
alleging part payment - Fact of payment did not appear in the handwriting.) 

(’23) 10 AIR 1923 Bom 207 (207, 208) : 72 Ind Cas 275 (DB), Hansraj v. Batm 
KHshnaswatni. 

(’25) 12 AIR 1925 Oudh 34 (35);79 Ind Cas 848 (DB), Mt Mokanya v. PayinaLal, 

(’17) 4 AIR. 1917 Cal 12 (12) : 38 lud Cas 293 (DB), Kiinja Behari v, Jogendra. 
((*18) AIR 1918 Cal 982 : 35 Ind Cas 177 (DB), Ilarendra v. Gagan, followed ) 

3 . No. It did 7iot. 

(’15)2 AIR 1915 Mad 726 (726) : 26 Ind Gas 507, MutJnc Pillai v. Sandanatn 
Pillai, 


(’18) 5 AIR 1018 Cal 49 (50) ; 47 Ind Cas 800 (DB), Baliraiu Koch v. Sabha. 
(There was neither signature nor mark.) 

(T7) 4 AIR 1917 Mad 805 (805) : 40 Mad 698 ; 36 Ind Cas 210 (DB). Vetikata- 
krisnhiah v. Subbrayudu, (But it may serve as acknowledgment under 8. 19.) 
(’16) 3 AIR 1916 Bom 125 (125) : 41 Bom 166 : 38 Ind Cas 359 (DB). Nivajkhan 
Nathakhan v. Dadabhai Mussee Valli. 

(’30) 17 AIR 1930 Rang 64 (65) : 126 Ind Gas 540 (DB), Mautig Tun Hlaing v. 
U Aung Gyaiv. 

(’21) 8 AIR 1921 Nag 46 (48) : 17 Nag L K 40 ; 62 Ind Cas 297 (DB), Bisheshivar 
Das V. Madho Hao. 


(’08) 35 Gal 813 (818) ; 4 Ind Cas 321 (DB), Santishwar y, T^khikanta. 

(’15)2 AIK 1915 Mad 101 (102, 103) : 21 Ind Cas 302 (305) : 33 Mad 438 (DB). 
Lodd G&t:inda Das Krishna Das v. Hukmani. 

( 09) 4 Ind Cas 374 (375) : 5 Low Bur Kul 108, Arunachellam v, Istnail. (1384 
Pun Re No, 99 dissented from.) 

( 96) 23 Cal 546 (552, 553) (FB), Haji liahmuttulla v. Cooverji BJtuja, 

Yea. It did, 

(’84) 7 Mad 55 (66) (DB), Sesha v, Seshaya. 

(’84) 7 Mad 76 (80) : J? Ind Jur 596 (DB), Ellai^pa y. Annamalai. 


3.Lim.46. 
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also room for doubt on the question whether in the case of illiterate 
persons who had made their mark below the entry of the fact of 
payment in the handwriting of a third person, it could be considered 
to be in the handwriting of the person making the payment, though it 
was held that it could be so considered.^ 

The amendment of the proviso has now set the matter at rest. 
Every payment must now appear in the handwriting of, or in a 
w’riting signed by, the person making the payment.^® Thus, the mere 
fact that a decree-holder certifies a payment for interest made by the 
judgment-debtor ■will not now extend the time in favour of the 
decree-holder unless the X)ayment is evidenced by a writing or signature 
as aforesaid.® The amendment making it sufficient that the writing 
should be signed by the debtor is, to that extent, in favour of the 
creditor who is not able to prove the writing of the debtor relating to 
the fact of payment.® 

Under s. a, cl. (52) of the General Clauses Act, 1897 “signature*’ 
includes mark and consequently, if a writing evidencing the fact of 
payment is subscribed to by the mark of an illiterate person making 
the payment, it would be a writing signed by him within the meaning 
of this section.^ It has been held by the High Court of Calcutta that 

(’*28) 15 AIR 1928 Bom 417 (418): 52 Bom 356 : 109 Ind Cas 702 (DB), Harigovind 
V. Gangutai Balicani, 

(’23) 10 AIR 1923 Bom 369 (369) : 74 Ind Cas 302 (DB), Det'ichand v, Jamshedji^ 
(Two joint debtors— Fact of payment recorded in handwriting of one but signed 
by hoth^Held. it was sufficient acknowledgment.) 

(*03) 28 Bom 262 ^264) : 5 Bom D R 1031 (DB), Jamna v. Jaga Bhana. 

(’30) 17 AIR 1930 Pat 372 (375) : 126 Ind Cas 898 : 9 Pat 851 (DB). KesaHchand 
Johr Mull V. M ukteswar Trigunait. (Signature of person making payment on 
cheque is sufficient compliance with the proviso.) 

(’17) 4 AIR 1917 All 465 (466) : 35 Ind Cas 199 : 39 All 33 (DB), Bank of Multan 
lAd. V Kamta Prasad. (Deposition of debtor .signed by him is not evidence of 
part payment so as to save limitation.) 

(’84) 1884 Pun Re No. 99, Narasingh Das v. Bachatar Singh. (Proviso is satis- 
fied by attaching signature.) 

4. (*28) 15 AIR 1928 Bom 417 (417, 418) : 52 Bom 356 : 109 Ind Cas 702 (DB), 

Hari Gohind v. Gangtthai Bahvant. (Yes.) 

(’21) 8 AIR 1921 Pat 476 (477); 62 Ind Cas 644, Sri Bam Singh v. Kashi Mollah. 
(Yes.) 

(’ll) 12 Ind Cas 23 (23, 24) (Low Bur), Maung Aung Do v. Esoof AH. (Yes.) 

\^See (’74) 7 Mad H C R 358 (358), Bheemangowda v. Eeranah. (Yes.)] 

4a. (’42) 29 AIR 1942 Pat 47 (48) : 196 Ind Cas 392, Gobind Ram v. Firm Chuni 
Ram. (But the acknowledgment most appear on its face to be on account of 
the debt.) 

(*34) 21 AIR 1934 Rang 227 (228) : 151 Ind Cas 426, P. S. A, Alagan v. Maung 
Po Peck* 

5. (’33) 20 AIR 1933, All 49 (49) : 143 Ind Cas 324 (DB), Jai Karan v. Panchaiti 
Akhara Chota Naya Udasi Nanak Shahi, 

6. (’39) 26 AIR 1839 Rang 112 (113) : 181 Ind Cas 393, U Paw Tint y. U Than 
Daing. (Creditor writing endorsement and debtor signing it.) 

(’33) 20 AIR 1933 Lah 341 (342) : 14 Lah 580 : 141 Ind Gas 611, Jagtu Mai Soda 
Stikhrai y. Charanji Lal-Fakirchand, 

7. (*28) 15 AIR 1928 Bom 417 (418) : 52 Bom 356 ; 109 Ind Cas 702 (DB), Hari 
Qovind v. Oanguhai. ((*16) AIR 1916 Bom 125 (DB), Nivajkhan t. Dadabhau 
followed.) 
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■where ifc is customary for the scribe bo write the payment and to sign Section 20 

it also on behalf of the illiterate person making the payment who Note 24 
touches the pen, the writing would be regarded as being signed by him 
even though nob even a mark had been made by the illiterate person.** 

The High Court of Lahore® and the Judicial Commissioner’s Court of 
Peshawar®® have, however, held that an endorsement by another person 
at the instance of the person making the payment does not comply 
with the words of this section. Where S, an illiterate person, touched 
a pen and passed it to B who wrote “22nd March 1930; s [)aid rupee 
one,” and then wrote his own signature as scribe but nob on behalf of 
S, it was hold by the High Court of Madras that the endorsement 
could not be considered to be signed by s and did not save limitation.^® 

In the undermentioned case,^®® it was doubted whether a single 
signature in regard to endorsements referring to a series of payments 
made at different times would suflice to comply with the i)rovisions of 
the proviso. 

The same document can be treated as evidence of the fact of 
payment as well as an acknowledgment of the payment. Thus, 
where a debtor sends a money order to the creditor and writes in the 
coupon that the amount should be credited to the debt, the fact of 
payment can be said to “appear in the handwriting of the person 
making the pa^unent” within the moaning of this section. Where a 
cheque signed by the debtor is given as a imyment, it must be 
deemed that by reason of the signature on the cheque, the fact of 
payment appears in the handwriting of or signed by the person 
making the payment.^^ It was, however, lield in the undermentioned 

\_See ( 18) 5 AIR 1918 Cal 49 (50) : 44 Ind Cas ol6, Halircim Koch v, Sobfia 
Sheihhy ((’03) 28 Bom 262 (DB), Jamna v. Jaga, referred to.)] 

8. ( 32) 19 AIR 1932 Cal 440 (441) : 137 Ind Cas 788, liajani Mandal v. Digin- 

dra. (Provision in General Glauses Act that definition of “sign” includes “mark” 

does not limit the possible ways of signing documents — (*21) AIR 1921 Pat 476, 

Sri Ham v. Kashi, followed; (’18) AIR 1918 Gal 49. Baliram v. Sohha, not 
followed.) 

9. ( 28) 15 AIR 1928 Lab 157 (157) : 108 Ind Cas 727, Gaiiga Ham v. Nxkha- 
singh. ((’18) AIR 1918 Cal 49, Baliram v. Sabha, followed; (’21) A I R 1921 
Pat 476, Sri Ham v. Kashi, not followed.) 

9a. ( 43) 30 AIR 1943 Pesh 36 (37) : 207 Ind Cas 61, Kaizur Hahman v. Feroz 
Shah, 

10. (’36) 22 AIR 1935 Mad 1047 (1048) : 159 Ind Cas 158, Karuppaijya v. S«6- 
bayya. ((’32) AIR 1932 Cal 440. Hajani v. Digindra, distinguished.) 

lOa. (’39) 26 AIR 1939 Rang 118 (120) : 181 Ind Cas 765, U Po Nyuyi v Ua 

Ah Ma, 

11. (*38) 25 AIR 1938 Cal 538 (541) : I L R (1938) 2 Cal 320 : 177 Ind Cas 508 

(DB), Prafulla Chandra v. Jotindra Nath. (Cheque may be payment as well as 
acknowledgment of payment.) 

= ^24 Ind Cas 22. P.am Sarup v. Muhammad 

n '"• ^<^rxuram, followed.) 

( 06) 27 All 576 (579) : 2 All L Jour 287 (DB), AshanuUah v. Dahkhini Din. 

^Daidnd^ Singh v. 

(’33) 20 AIR 1933 Lah 341 (341) : 14 Lah 580 : 141 Ind Cas 611, Jagtu Mal Sada 
ouhhTa% V. Charanji Hol-Fdkirchand, 
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case^^ that the mere endorsement of a hundi by the debtor in favour of 
the creditor is not sufficient to give a fresh starting point of limitation. 
But the decision proceeded on the view that it was necessary under 
the section that the writing must itself show that the payment was 

fo7' part of principal. As has been shown below, this view has generally 
been dissented from, 

A part payment made and endorsed by the judgment-debtor on 
the decree will give a fresh starting point of limitations^® 

It is only the fact of payment that must appear in the handwriting 
of, or under the signature of the person making the payment; it is not 
necessary to state that such payment is towards principal or interest. 

In Bama Shah v. Lai Ghand,^^^ their Lordshijis of the Privy Council 
observed as follow-s : 

“Stress was laid on the change in the proviso from ‘the fact 
of the payment appears* to ‘an acknowledgment of the payment 
appeal’s/ but neither expression affords, in their Lordships’ 
opinion, any ground for holding that the character of the payment, 
as intended to go towards interest or towards principal, must 
appear by the writing. ...” 

Hence, evidence aliunde to show that the payment was stated 
at the time of the payment by the debtor to be for interest or for 
principal, may be let in and is not prohibited by Ss. 91 and 92 of the 

iSee (’38) 25 AIR 1938 Cal 538 (540) : I L R (1938) 2 Oal 320 : 177 Ind Cas 508 
(DB), Prafulla Chandra v. Jatindra Nath. (Cheque accepted by payee operates 
as payment as well as acknowledgment of payment in the handwriting of the 
person making the payment.) 

(’16) 3 AIR 1916 Cal 580 (580) : 42 Cal 1043 : 31 Ind Cas 626 (DB), Kedar Nath 
V. Denobhandu Shaha.^ 

13. (’97) 19 All 307 (307) ; 1897 All W N 49 (DB), Ram Chandar v. Chandi Prtu 
sadt {(’86) 9 Mad 271 (DB), Mackenzie v. Tirnvengadathan^ followed.) 

13a. (’82) 5 All 201 (207) : 1882 All W N 221 (DB), Janki Prasad v. Qhulam 
AH. ((*81) 7 Cal 56 (DB), A. Dalai v. Kallychurn ^ distinguished.) 

14. (’38) 25 AIR 1938 Cal 538 (540) ; I L R (1938) 2 Cal 320 : 177 Ind Cas 508 
(DB), Prafulla Chandra v. Jatindra Nath. (Cheque accepted by payee operates 
as payment as well as acknowledgment of payment in the handwriting of person 
making payment.) 

(’38) 25 AIR 1938 Lah 347 (348) : 181 Ind Cas 82, Jaioahir Singh v. Ghulam 
Hasan. 

(’38) 25 AIR 1938 Mad 601 (601, 602) : I L R (1938) Mad 1090 : 177 Ind Cas 743 
(DB), Kandaswami MiuJaliar v. Thei'ammal. (Creditor can show by extrinsic 
evidence that payment made was payment towards interest as such.) 

(*83) 6 Mad 281 (283) (DB), Ankamma v. Bama Sastrulu. 

(*30) 17 AIR 1930 All 392 (394, 395); 52 All 459 (DB),Si?i?h Co. v. Sircar Co. 
(’36) 23 AIR 1936 Mad 848 (851): 165 Ind Gas 225, Kandaswamy v. Thevammal. 
/21) 8 A I R 1921 All 335 (337) : 43 All 216 : 59 Ind Gas 941 (DB), Curlendar r. 

Abdxkl Hamid. (Only fact of payment should appear in the handwriting.) 

(*20) 7 A I R 1920 Bom 413 (414) : 44 Bom 392 : 56 Ind Cas 429 (DB), Sakaram 

Manchand Qujar v. Keval Padmasi Qujar. (Do.) 

(*96) 23 Cal 592 (599), In the matter of Ambrose Summers. (Do.) 

(’02) 6 Gal W N 218 (222, 223) (DB), Mandardar Aitch v. Secy, of State. 

(’04) 1904 Pun Re No. 84, Buta v. Parma Nand. 

14a. (’40) 27 AIR 1940 P C 63 (67) : ILR (1940) Lah 470 : I D R (1940) K»r P 0 
134 : 67 Ind App 160 : 187 Ind Gas 233 (PC). 
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Evidence Acfe.^® The fact that there was a debt and that such debt 
exceeded the amount paid may be proved aliunde in order to show a 
part payment of principal.^® 

The undermentioned decisions’^ which held the contrary view, 
namely that the fact that the payment was a part payment or one 
towards interest should also apj^ear in the handwriting of the person 
making the payment, are not good law in view of ilie Privy Council 
decision cited alx)ve. 

It is only for the purposes of section 20 tliat a payment towards 
a debt should be in the handwriting, etc., of the person making it; tlie 
creditor is not debarred from proving by evidence tliat a payment was 
made of his debt for other purposes such as that he had waived default 
of instalments due under an instalment bond.’^ 

A part payment of the principal of a debt must appear in the 
handwriting of the person making the part payment and not in that 
of any other pei'son, however authorised. Thus, where A makes a 
payment and B, under a’s authority, makes an entry of the payment, 
such entry will not give a fresh starting point of limitation.’*' 


15. (’37) 24 A I ti 1937 All GIO (040) ; I L K (1037) All 732 : 171 Iiul Gas 422, 
Pearcy Pal v, Af nhatuniail Yas/f/. (Fact that endorserueiit does not mentiiou 
what debtor said at the time may l>e ground for disbelieving such evidence.) 

(’32) 19 A I U 1932 Lab 212 (213) : 13 Lab 448 : 135 Ind Gas 073 (DB). Bharat 
National Bank^ Ltd. v. Bhishan Lai. (Writing need not show the character of 
the payment.) 

(’36) 23 AIR 1930 Mad 848 (Sj1): 105 I.G.225, Kandaaicaynif v. 'rhcrammal, (Do.) 
iSee (’38) 25 AIR 1938 Mad 601 (001) : ILR (1938) Mad io90 : 177 Ind Gas 743 
(DI5), Kandasicavii AI lulaliar v. Thcrainmal. (Kvidence to prove that payment 
was towards interest may be oral or documentary.)] 

16. (’30) 23 AIR 1930 Lab 621) (030); 105 Ind Gas 723 : 17 Lab 737 (DB), MnnU 
cipal Co7nmittee, Atnritsar v, Ralia Rant. 

17. (’42) 29 AIR 1942 Pat 47(48): 190 1. C. 392. Gofeinti liani V. Finn Chitni Ram. 
(*41) 28 A I H 1941 Oudh 50 (57) : 10 Liuk 113 : 190 Ind Gas 334, Khat Khala 

Nand v, Stirajpal Singh. (Creditor cannot estalilish by evidence aliunde that 
{layment was made towards interest.) 

(’39) 20 AIR 1939 Oudh 142 (143) : 14 Luck 450 : 180 Ind Gas 121 (DB), Zaman 

Khnti V, Oanga. (Ora! evidence is not admissible to prove that ii.ayuient was 
towards interest.) 

(’37) 24 AIR 1937 Sind 95 (90):3l Sind L R 68 : 168 Ind Gas 820 (DB), Hariram 
Bowlatram Jhinn v. Firm Ram SinghGopal Singh. (Payment of interest as 
such must be in writing — But not payment of principal as part iirincipal.) 

(*86) 9 Mad 271 (273), Mackenzie v. Tiru/vengalathan. 

(’97) 19 All 307 (307) ; 1897 All W N 49 (DB). Ram Chandar v. Chandi Prasad. 

( 07) 9 Bom L R 1329 (1331), Ranchordas v. Pestonji. 

(■19) 6 AIR 1919 Jlad 952 (953) ; 43 Ind Gas 20 (IJH), iluthia Cheltiar v. Kut- 

tayyan. (Not following (*83) 6 Mad 281 (DB), JaJa Antcamma v. N. Rama 
Sastrulu.) 

P- Oitoan Bhuta Singh v. Hukam Chand. (Do.) 

( 97) 1897 Pun Re No. 1, Sardar Bachattar Singh v. Jagan Nath, 

18. (’31) 18 AIR 1931 Cal 167 (158): 58 Cal 615 : 130 Ind Gas 571 (DB), Probhat 
Chandra v. Mohesh Chandra. (AIR 1925 Lab 394, followed.) 

(*25) 12 AIR 1925 Lab 394 (395) : 6 Lab 163 ; 89 Ind Gas 294 (DB), Nand Lai v. 
Akki. (1913 Pun Re No. 35 (DB). Jawand Lai v. Sharf Din, not followed ) 

19. ( 96) 23 Cal 546 (553) (FB), Miikhi Haji Rahmatulla v. Coovtrji Bhuja. 


Section 20 
Note 24 
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Under the proviso, acknowledgment is not of the debt but of the 
payment. Hence, if once limitation is saved by the part payment 

made by the debtor, he is liable for any sum which the Court after 
investigation finds to be due.^ 

The proviso applies only to sub-s. (i) and not to sub-s. (2).^^ In 
a suit brought under S. 65, Contract Act, to recover money on the failure 
of a mortgage which was void ab initio the plaintiff must, in order to 
succeed, prove that the defendant acknowledged the liability arising 
under s. 65 as the mortgage being void receipt of rents and produce 
under s. 20 (2) w'ould not be sufficient to give a fresh start of limitation.” 

25. Payment and writing need not be simultaneous 

The word “acknowledgment*' does not imply that the acknowledgment 
of the payment must be made after the payment — both may be 
simultaneous.^ At the same time, it is not necessary that the writing 
acknowledging the payment must be simultaneous with the payment. 
It may be made later.^ The acknowledgment is a mere matter of 
evidence® and provided it is signed before the suit is commenced, it 
is sufficient,* It is the 'payment and not the acknowledgment that 


(’07) 29 Ali 773 (779) : 1907 All W N 263 : 4 AU L Jour 628 (DB), Dharam Das 
V. Qanga Devi. 

(’16) 3 AIR 1916 Pat 326 (327) : 35 Ind Gas 375 ; 1 Pat L Jour 474 (DB), Bishun 
Parkhash Narain Sifigh v. Muhammad Sadique. 

(’01) 26 Bom 246 (249, 250): 3 Bom L B 834 (DB), Bhaishankar v. Bai Parvathi. 
(’18) 5 AIR 1918 Pat 95 (96): 48 Ind Gas 728 : 4 Pat L Jour 365 (DB), Manindra 
Nath Boy v. Kanliairam Marwari. 

(’20) 7 AIR 1920 Pat 445 (446) : 54 Ind Gas 802, Banwari Lai v. Bamchandfa. 
(Part payment by agent must appear in his hand — Princii-al’s writing is not 
required — Agent’s authority to pay must be proved.) 

20. (’38) 25 A I R 1938 Gal 538 (540) : I D R (1938) 2 Gal 320 : 177 Ind Gas 508 
(DB), Prafulla Chandra v. Jatindra Nath. 

21. (’40) 27 AIR 1940 Pat 512 (513) : 187 Ind Gas 484 (DB), Mathura Singh t. 
Paldkdhari Bai. 

22. (’43) 30 AIR 1943 All 294(295):ILR (1943) All 604: 209 Ind Gas 10, Panchoo 
T. Bam Sunder. 

Section 20 — Note 25 

1. (’38) 25 AIR 1938 Cal 538 (539) : ILR (1938) 2 Cal 320: 177 Ind Gas 608 (DB), 
PrafuUa Chandra v. Jatindra Nath. 

2. (’40) 27 AIR 1940 Oudh 177 (178) : 186 Ind Gas 163, Mahahali v. Bam Das. 
(But should be made before the time when an application for execution or a suit 
is filed.) 

(’94) 17 Mad 92 (94) (DB), V enkatasuhba v. Appasundaram. 

(■31) 18 AIR 1931 All 375 (376) : 131 Ind Gas 867 (DB), Oavesh v. Mallu Mai. 
((*23) AIR 1923 Nag 117 (DB), Bam Prasad v. Mohan, followed.) 

(’3?) 20 AIR 1933 Bom 252 (253): 67 Bom 453: 144 Ind Gas 990 (DB), Vistmnath 
▼. Mahadeo. 

(’37) 24 A I R 1987 Cal 284 (288) : 172 Ind Cas 362 : I L B (1937) 2 Cal 137 (DB), 
Md. Moizuddin v. Nalini Bala Devi.* 

(’29) 16 AIR 1929 Cal 714 (715) : 56 Cal 556 : 121 Ind Cas 741, Bengal National 
Bank, Ltd. v. Jatindra Nath Mazumdar. 

3. (’33) 20 AIR 1933 Bom 252 (253): 67 Bom 453 : 144 Ind Cas 990 (DB), Viswa- 
nath V. Mahadeo. 

4 (’37) 24 AIR 1937 Cal 284 (288) : 172 Ind Cas 362: ILR (1937) 2 Cal 187 (DB), 
Md. Moizuddin V. h'alini Bala Devi. ((’33) AIR 1933 Bom ib2(l>B),Viswanath 

V. Mahadeo, followed.) 


V 
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extends the time and, therefore, if the payment is made within the 
time fixed, it is sufficient to extend time though the acknowledgment 
is made after such period.® But an acknowledgment of a ])ayment in 
the written statement filed in the suit itself cannot be called in aid for 
the purixjse of this section, the reason being that the suit must be tried 
on the cause of action as laid in the x>laint and an inherent defect, such 
as the suit being out of time (nothing being said in the plaint as to 
how it is not barred), cannot be supplied by the written statement.® 

26, Signature must have reference to the acknowledgment 
of payment. — It is the acknowledgment of the payment that must 
be signed by the person making the payment. Where therefore a per- 
son making a payment signs his name and afterwards, another person, 
without either consulting the person making the payment or getting 
his authorisation, writes the endorsement of payment over the signature, 
such a writing with the signature will not save limitation under the 
proviso.^ 

27. Proviso — “Person making the payment.” — The words 
“the person making the payment” do not necessarily mean the person 
who physically hands over the money. Thus, where A sends money by 
liis servant or through post to B, it is not the servant or the postman 
who makes the payment, but A.^ N was the officer of S and a payment 

5. (*40) 27 AIR 1940 V C 63 (69) : ILXt (1940) Lah 470 : ir.R (1940) Kar P C 134: 
67 Ind App 160 : 187 lud Cas 233 (PC), liavia Shah v, Lai Chand. 

(’40) 27 AIK 1940 Oudh 177 (177) : 186 Ind Cas 163, Mahabali v. Ram Dass. 

(’39) 26 AIR 1939 Hang 118 (110) ; 181 Ind Cas 765, W Po Nytni v. ^^a Ah Ma. 

(’37) 24 A 1 R 1937 Cal 284 (288) : 172 lud Cas 362 : I L 11 (1937) 2 Cal 137 (DB), 

-V/d. M cizuddin v. Isalini Bala Deri. 

(’23) 10 A 1 R 1923 Nag 117 (118) : 71 Ind Cas 17 ; 19 Xng L II 6 (DB), Ham 
Prasad v. Mohan. 

(’33) 20 AIR 1933 All 363 (364): 55 All 280: 146 Ind Cas 510. Lai Singh v- Gulab 
Rai. ((’29) AIK 1929 Mad 432 (DB), Marina v. .S’««dai/i/a;(’93) 17 Mad 92 (DB). 
V enkatasuhbu v. Aypusiuidram and (’23) AIR 1923 Nag 117 (DB), Ram Prasoil 
V. Mohan, followed.) 

[See (’86) 9 All 108 (111) : 1886 All W N 310 (FB), Jiican AH v. Rasa Mai] 

6. (’35) 22 AIR 1935 Gal 255 (256): 155 l.C. 721, Debji Ghelabhai v. Mehta dc Co. 

Section 20 — Note 26 

1. (’34)21 AIR 1934 Rang 287 (288) : 152 Ind Cas 501, Talok Theingan v. 
Sevtujan Chettyar, 

Section 20 — Note 27 

1. (*40) 27 AIR 1940 Mad 691 (693) : ILR (1940) Mad 913 (DB), Vasireddl Bala- 
Chandrasekhara v. Lakshminarasimham. (Debtor sending money to his friend 
for payment to creditor — Friend sending same to creditor through messenger 
with letter to the effect that amount was sent by debtor for payment to him — 
Payment operates as acknowledgment within the meaning of S. 20.) 

(*39) 26 AIR 1939 Rang 118 (119) : 181 Ind Cas 765, VPo Kyun v. Ma Ah Ma. 
(But payment made by daughters of promisor not merely as his messengers but 
as independent persons— To save limitation, endorsements must each be written 
or signed by that one of them who made each payment.) 

(’26)13 AIR 1926 Cal 510 (511) : 53 Cal 163:94 Ind Cas 657, Ramkumar 
SetDchand v, N anurani Poddar. (The postman or peon is merely conduit pipe 
through which money passes to creditor.) 

(*21) 8 AIR 1921 Oudh 29 (30) ; 61 Ind Cas 918, Bam Kishan Das v. Shyam 
Sundar, (A payment really made by an agent of the debtor does not cease to be 


Section 23 
Notes 25—27 
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was made towards a debt when the creditor, N and S were all present, 
and an endorsement was written by N purporting to be by s. It was 
held that it was needless to investigate whether the money was handed 
over by s to the creditor, or through the hand of his officer N, and that 
the payment must be held to have been made in such a manner that 
the entry might, if necessary, be made by N.^ 

28. Sub-section (2) — Mortgagee in possession. — Under 
the Act of 1871, there was no provision corresponding to sub-section (2) 
of the present section and it was held that a receipt of rents and profits 
by a mortgagee was not a payment of interest within the meaning 
of the section and could not save limitation.^ Under the present sub- 
section, it is now provided that a receipt of rents or produce of land 
by a mortgagee thereof in possession shall be deemed to be a payment 
for the purposes of sub-section (l).^ This does not mean, however, that 
such payment is subject to the conditions of sub-section (l) as to hand- 
writing and signature.® The reason is that, in fact, there is no person 
at all making any payment in such a case. In Erasa Menon v. Abdul 

made by debtor because the actual handing over of the money was done by some 
menial servant under his orders.) 

(’19)6 AIR 1919 Cal 144 (147) : 50 Ind Gas 862 (DB), Sarajtihala Debi v, 
Saradanath Bhattachajee, (Payment through messenger.) 

(’20) 7 AIR 1920 Mad 352 (353): 54 Ind Gas 318, Duraisamy v. Krishnier, (Pay- 
ment through agent’s servant.) 

2. (*23)10 AIR 1923 Cal 71 (74) : 72 Ind Gas 692 (DB), Guljar Mandal v. 
Sariman. 

Section 20 — Note 28 

1. (*74) 1874 Pun Re No. 74, Ham Kishen v. Naicab. (In this case the produce 
was not received by a mortgagee as sn^h.) 

(’80) 3 Mad 57 (59) : 2 Mad 166 (DB), V miner Kutti v. Abdul Kadar. (Payment 
of rent under agreement independent of original mortgage.) 

[See however Cl3) 19 Ind Gas 238(238): 35 All 270 (DB), Indrajit v. Gajadhar 
Sahau (Mortgage of 1850 — Realization of rents and profits in lieu of interest 
was treated as equivalent to receipt of interest as such.)] 

2. (’38) 25 AIR 1938 All 188 (191) : ILR (1938) All 218 : 174 Ind Gas 292 (DB), 
Ram Kumar v. Mahpal Singhj (Mortgagor in possession as tenant of mortgagee 
—Receipt of rent by mortgagee amounts to payment of interest as such.) 

(’22) 9 AIR 1922 Oudh 102 (104) : 65 I C 408, Mahadeo v. Sitla Bakhsh. 

(’30) 17 AIR 1930 Oudh 178 (182) : 118 Ind Gas 835 : 5 Luck 53 (DB), Mata Din 
V. Iftikhar Hnssain, (Receipt of rent relating to portion of mortgaged pro- 
perty saves limitation against entire property— (*21) AIR 1921 Bom 437 (DB), 
Vithoha v. Balkrishna and (*22) AIR 1922 Cal 114 (DB), Bamacharan v. Nimai^ 
relied on.) 

(’24) 11 AIR 1924 Pat 169 (171) : 72 Ind Gas 492, Foujdar Singh v. Baiju, 
(Ijara lease — Ijardar allowed to hold over after expiry of lease and to receive 
produce in lieu of interest — Limitation is extended.) . 

[See also (’41) 28 AIR 1941 Mad 406 (407), Kesavan Chettiar v. Eamaswami 
Chettiar. (Receipt of rent is deemed to be payment because mortgagor himself 
consents to it in hia contract with the mortgagee- It is thus acknowledgment, 
continually repeated so long as contract is in form, by mortgagor of mortgagee’s 
claim under mortgage.)] 

3. See (’40) 27 AIR 1940 Pat 512 (513) : 187 Ind Gas 484 (DB), Mathura Singh 
v. Palakdhari Rai. (Proviso to sub section (1) of this section does not apply to 
sub-section (2).) 


Section 20 
Notes 27-28 



PAYMENT OF INTEREST OR PART PAYMENT OF PRINCIPAL 729 


Raliivianj^ their Lordships of the ^ladras High Court observed as 
follows : 

*‘We caoDot accept the construction suggested that the receipt 
of rent mentioned in sub-section (2) is subject to the conditions 
mentioned in sub-section (l). If the argument put forward 
were sound, it would follow that if rent or produce received 
is appropriated towards the principal of the debt, the part 
payment must appear in the handwriting of the person making 
the payment. Is there a xjerson that makes a payment at all ? 
Ex hypothesi there is no such person. Granting that the receipt 
of the rent by the mortgagee is to be treated as a payment by 
the mortgagor, is it reasonable to expect that sucli a payment 
should appear in the handwriting of the debtor *? The object of 
the section is clearly to benefit the mortgagees in possession wlio 
receive the rent or produce from the land. This object will be 
clearly frustrated by adopting tlie construction suggested. Sub- 
section (l) contains four paragraphs and when in sub-section (2) 
it is said that tlie receipt shall be deemed to be a payment for 
the purpose of sub-section (l), it does not follow tliat the payment 
referred to must necessarily be tliat indicated in the first and 
second paragraphs alone of the first sub-section. ^Ye shall be 
giving effect to the intention of the Legislature by holding 
that the payment referred to is the payment mentioned in 
paragraph 3. 

The section really refers to three things : (l) payment of 
interest on a debt or legacy by the debtor or his agent; (2) part 
payment of principal of a debt by the debtor or his agent; (:i) 
receipt by mortgagee in possession of the rent or produce on 
the land. The meaning of the section is that a fresh period of 
limitation shall be computed from the time of such payment or 
receipt. This is the effect of the section, but as this idea is 
expressed in it in a somewhat different order, it has been found 
necessary to say that the receii>t under sub-section (2) shall be 
deemed to be payment under sub-section (l).” 

Where under a nsufructuary mortgage the mortgagee is to take 
the usufruct for interest, the receipt of the usufruct will be deemed to 
be a payment only in respect of that mortgage and not in I’espect of 
any other simple mortgage which the mortgagee may have.^ The 
Madias High Court has, however, held that the intention of the 
mortgagee is immaterial under sub-s. (2). Hence, according to the 
Madras High Court, where a usufructuary mortgagee has been 
subrogated to a simple mortgage on the property, the receipt of rent 
or produce of the property by the mortgagee during the substance of 
the rights under the simple mortgage will extend the period of 

4 . (*26) 13 AIR 1926 Mad 1061 (1064) : 97 Ind Cas 941. 

5. (’27) 14 AIR 1927 All 417 (418) : 100 lad Cas 670 ; 49 All 430 (DI3), m, 

Anpurna Kunioar v. liam Padarath. 
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Note 28 


limitation for the enforcement of such rights.^ 

^ here H was a simple mortgagee and the mortgagor leased the 
property to G who was a son of H, H and G being members of a joint 
family, and G was authorised to pay the rents to H, it was held that 
the lease must be deemed to be in favour of the joint family and that 
the receipt of rents was tantamount to a payment of interest and 
principal as provided in the lease.® 

A executes a usufructuary mortgage in favour of B providing that B 
shall pay Government revenue on the lands and appropriate the balance 
of the rents and profits towards interest. B leases it back to A for a 
certain rent and directs A to pay the Government revenue from out 
of the rent and pay the balance to him. A makes the payment. It must 
be held that the revenue paid by A must be treated as rent received 
by the landlord B within the meaning of sub-section (2).^ 


In order that sub-section (2) may apply, it is not necessary that 
the mortgage should be a usufrxLctuary one. It will apply whenever 
mortgaged land is, in fact, in the possession of the mortgagee whether 
the mortgage is a simple one or a usufructuary one,® but the receipts 
of rents and profits must be by “a mortgagee" i. e., by a mortgagee 
a. s' such. 


Illustrations. 

1. A, the first mortgagee of a property sues on the mortgage 
witliout impleading B, the second mortgagee, buys the property at the 
execution sale which follows and enters into possession. Thereafter, 
B brings a suit on his mortgage, buys the property in the execution 
proceedings in such suit and obtains possession of the property. A, 
on thus being dispossessed, brings a suit for the enforcement of his 
mortgage against B. On a question of limitation, it was held by a 
single Judge of the ^Madras High Court that the rents and profits 
received by A while in possession were not received by him as a 
mortgagee as he had entered into possession as a purchaser.® The 
learned Judge distinguished this case from that in Bama Charan r. 
Nzmai^^ (on which the next illustration is based) on the ground that 
in that case the sale under which the mortgagee had entered into 
possession was inoperative. This view was, however, disapproved Ih 
a Division Bench ruling of the same High Court in a later case®** Im 

5a. (*51) 38 AIR 1951 Mad 802 (Para 5): (1049) 2 Mad L Jour 829 (DB), Palani- 
.swami v. Barnasami. ((’27) AIR (14) 1927 Ail 417 : 49 All 430 : 100 Ind Gas 
070 (DB), Aitpiirna Kunwar v. Ham Padarath^ Disting.) 

6. (’28) 15 AIR 1928 All 387 (388): 110 Ind Gas 661 (DB), Gaya Pd. v. Bahuram. 

7. (’26) 13 AIR 1926 Mad 1061 (1063) : 97 I. C. 941 (DB), Menmi r. 

Jbdul. (Receipt of rent in sub-e. (2) is not subject to conditions mentioned in 
sub-B. (1).) 

8. (’22) 9 AIR 1922 Cal 114 (115) : 64 Ind Gas 903 (DB), Bavta Charan t. 

Niinai. (Sub s. (2) does not refer espresaly to the intention of party receiving 
the rent or produce.) 

9. (’37) 24 AIR 1937 Mad 642 (643, 644) : 172 Ind Gas 576, Mahomed Yusuf t. 
Narayaiia Pillai. 

9a. ( *22) 9 AIR 1922 Cal 114 (115, 116) : 64 Ind Gas 90S (DB). 

9b. (’41) 28 AIR 1941 Mad 475 (476) (DB), Doraisami Naichen v. Peria Karup- 

pan Cheitiar, 
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■which it was held that there was no distinction in jjrinciple between 
the above case and the Calcutta case referred to. Their Lordships 
seemed to think that both were cases of a mortgagee going into 
possession as an owner under an invalid title. 

2. A, a simple mortgagee, obtains possession from the mortgagor 
in pursuance of an agreement of sale which is inoperative and invalid 
in law. In this case, the receipt of rents and profits can only be in 
the capacity of a mortgagee as such,^^ 

a. A is in possession of land under a deed of usufructuary mort- 
gage which is invalid for want of registration. A is not a mortgagee 
at lill and his receipt of rents and profits is not one in the capacity of 
a mortgagee. 

4. A, a usufructuary mortgagee, receives the rents and profits 
after a decree has been i)assed in his favour for sale of the mortgaged 
property. He must be taken to have received such profits os a 
mortgagee. 

5. On 2lst August 1897, a vatandar executed a mortgage of Ins 
vatan land with possession in lieu of interest for a i>eriod of ten 
years; the mortgage deed contained also a personal covenant to pay 
the mortgage money. The mortgagor died on 24th February 1912, and 
in 1914 the mortgagee was dispossessed under the Bombay Hereditary 
Offices Act. In 1917 the mortgagee brought a suit to recover the money 
due on the mortgage under the personal covenant from the son of the 
deceased mortgagor. By virtue of the provisions contained in the 
Bombay Hereditary Offices Act. 1874, a mortgage of a vatan land 
comes to an end at the death of the mortgagor. It was held that the 
receii)t of produce up to February 1912 was by the mortgagee as snch 
and gave a fresh start of limitation.’^ But if the mortgagee were to 
bring his suit for enforcing the personal covenant on a date more than 
six years from the death of the mortgagor though within a short 
period of his dispossession, the recoii-t of the produce by him while lie 
was in possession after the death of the mortgagor 7 vill 7 iot give a 
fresh start of limitation, as such receipt is not that of a mortgagee 
but is that of a trespasser.’* 


10. (’22) 9 AIR 1922 Cal 114 (115): 64 lud Cas 903 (DB), Bama Charan t. Nimai. 

also ( 4l) 28 AIR 1941 ^lad 475 (476) (BB), Doroisatni is ai'.ken t. Berio. 
Karuppan Chettiar . (Mortgagee iu j;o£session, after ])reliniiiiary decree, under 
invalid contract of sale — Receipt of rente and profits saves limitation for appli- 
cation for final decree — ’Iliis i.s a Letters Patent Appeal from and reversing 
(*40) AIR 1940 Mad 461, Karxipian v. Doraisti amy .)] ** 

11. (*84) 7 Mad 539 (540) (DB), Pichandi v. Kandasarni, 

12. p05)28 IMud 473 (478) : 15 Mad L Jour 12G (FB). V aidhinathasamy Iyer 
V. Soinasu7idarain Pillai. 


( 41)28 AIR 1941 Mad 737 (7S9), Haw asicavii Chettiar v. Kesavan Chettiar. 
(After decree, though rights of parties are governed by decree and not by con- 
tract, the parties do not cease to be mortgagor and mortgagee till sale or redemp- 

tion. KeverBiiig ou Letters Latent Appeal ('41) AIR 1941 Mad 400, Kesavan 
V. liarnaswaftii.) 


13. (’21) 8 AIR 1921 Bom 437 (438); 45 Bom 1206: 63 Ind Cas 234 (DB). Vithoba 
Mahxpati y. liatkrishna Sahharam. (Eulkarni vatan.) 

14. (’20) 7 AIR 1920 Bom 48 (49) : 44 Bom 500 : 57 Ind Cos 76 (DB), Krishnaji 

o akharam v. Kashim Mohideen. ^ 
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See also the undermentioned case.^® 

The sub-section applies only when the mortgagee is in possession 
and receives the rents and profits. The mere receipt of the rents and 
profits by the mortgagee will not give a fresh start of limitation if he 
IS not in j)ossession. A mortgage deed provided that possession should 
be given to the mortgagee and that the mortgagee was to credit 
towards interest any rent realized from the mortgaged property. He 
was not given possession, but he received rent from tenants of the 
mortgaged property. It was held that such receipt did not save limita- 
tion under this section, as the condition as to possession under the 
mortgage deed was not satisfied. 

The sub- section does not apply to a charge.^® 

29. Explanation. — Before the explanation was added to the 
section in 1908, there was a conflict of opinion as to whether the word 
debt included a decree debt : the Allahal)ad High Court^ and the 
P^jabj:hief Court^'^ holding that it did, the High Courts of Calcutta*'' 

15. (’48) 35 AIR 1943 Afad 105 (108) : (1917) 1 Mad L Jour 373 (DB), Scyorya- 
narayaiia Tiao v. Saruf> Oiand l^ajaji. (Sale in favour of mortgagee in satisfac* 
tion of debt — Alortgagee obtaining possession — Sale subsequently set aside as 
invalid — - Po.ssession of mortgagee and his receiving of rent held to be in 
capacity of mortgagee.) 

(’47) 34 AIR 1947 Oudh 91 (93) : 227 Ind Gas 577, Jlam Sukh v. I^avi Pher. 
(Ancestral land purported to be mortgaged for debt not taken for legal necessity 

— Alortgage is wholly void — Plaintiff obtaining possession under such mortgage 
is not in posse.ssion of land as mortgagee. The receipt of rent by the plaintiff 
cannot in such a case, extend the period of limitation.) 

(’44)31 AIR 1914 Nag 37 (39) ; ILU (1943) Nag 764 : 213 Ind Gas 23 (DB), 
OirdhariJal Hotishilal w Ilanoo liaghoji. (Possession as vendee of mortgaged 

property — Receipt of rent and produce could not be said to be iiayment 
within S, 20.) 

(’43) .30 AIR 1943 AH 204 (295) : ILR (1943) All 604 : 209 Ind Gas* 10, Panchoo 
V. Jlani Sunder. (Where, in a si^it brought under S. 65, Contract Act, to recover 
money on the failure of a mortgage which was void ah initio, the creditor, in 
reply to the plea of limitation, pleads an acknowledgment by the debtor ujider 
S. 20 (2), Limitation Act, he must, in order to succeed, show that the debtor 
acknowledged the liability arising under S. 65 of the Contract Act.l 
(’40) 27 AIR 1940 Pat 494 (496) : 19 Pat 507 : 187 Ind Gas 266 (DB), Maksudan 
J^al Sahu v. 2\iranjan Nath. (Usufructuary mortgage in violation of S. 46 of 
Chota Nagpur Tenancy Act is void after five years from execution of mortgage 

— Possession of mortgagee afterwards is that of trespasser and his enjoyment 
of the rents and profits of the land afterwards is not sufficient to save limita- 
tion for suit for money by him.) 

16. See (’89) 1889 Bom P J 225 (DB), Rainji v. Vaijanath. 

17. ( 33) 20 AIR 1933 Lah 741(742): 144 I. C. 641(DB), Dial Singh v. Davijidar. 

18. (’43) 30 AIR 1943 Oudh 211 (211) : 18 Luck 637 : 206 Ind Gas 238 (DB), Gur 
Din v. Paj Kunivar. 

Section 20 — Note 29 

1. (’03) 26 All 36 (39) : 1903 All W N 179 (DB), Roshan Siyigh v. Mata Din. 

[See (’80) 3 All 247 (249, 250) (FB), Rahmit Bai v. Satgiir 

la. (’86) 1886 Pun Re No. 61, Chajjti v. Gulab, (Assumed.) 

2. (*79) 4 Cal 708 (709) (DB), Mungol PrasJiad Dichit v. Shama Kanto Lahory. 

(It means liability to pay money for which a suit can be brought.) 

(*77) 2 Cal 468 (469) (DB), KaUy Prosonno Huzra v. Heera hall Mundle. 

(’02) 6 Cal W N 766 (768) (DB), Kader Baksh Sarlcar v, Gour Kishore Roy. 
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and Madras* holding that ifc did not. The conflict has now been sot at 
rest by the addition of the explanation. 

The word “decree'* does not mean only a final decree capable of 
execution; it will include also a preliviinary decree for sale, and time 
for an application for final decree may be extended by a payment for 
interest towards the preliminary decree."* 

Where an instalment decree provided for monthly instalments it 
was held that the decree created a single judgment-debt and when 
any instalment was paid it was a part of payment of the whole debt 
and it operated to start a fresh period of limitation for the whole 
amount remaining unpaid and not at the time barred by limitation.® 

30. Decree-debt — Payment — Certification. — A payment 
towards a decree-debt, made out of Court, cannot be recognised by an 
executing Court for any purpose unless such payment has been certified 
to the Court under the provisions of o. 21, R, *2 of the Civil Procedure 
Code. Hence such uncertified payment cannot be recognised by the 
executing Court for the purpose of saving limitation under this 
section. Such certification may, however, be made even at tlie time 
of the execution petition and consequently the fact that the decree- 
holder has not certified that payment earlier is no obstacle to the 
application of this section.^ But a certification cannot be made after 

3. (’04 ) 28 Mad 40 (41) (DB), Srinivasachariar v. Punnuswamy Nadar. 

(’04) 27 Mad 608 (608, 609) (DB), Kuppusarny Chatty v. Rangasamy Pillai. 

ISee (’02) 25 Mad 431 (442) : 12 Mad L Jour 160 (FB), Periasamy v. Krishna, 
(Aa judgment creditor is one whose claim has been merged into a judgment 
against his debtor.)] 

4. F27) 14 AIR 1927 All 169 (160) ; 49 All 147 : 98 Ind Cas 813 (DB), r>aldeo 
Sahai V. Jafar Hussain, 

5. (’43) 30 AIR 1943 Bom 260 (261) ; 209 Ind Gas 426, Kantilal Shah y. 
Amratlal Shati. 

Section 20 — Note 30 

laj. (’43) 30 AIR 1913 Pat 7 (9) : 21 Pat 481 : 204 Ind Cas 318 (DB). Ganjhoo 
Deo V. Hari Sahu. 

1. (’25) 12 AIR 1925 Cal 1012 (1011) : 54 Cal 143 : SO Ind Cas 1051 (DB). Jalim 
Chand v. Yusufali Choudhuri. 

( 21) 8 AIR 1921 Cal 643 (643) : 04 I. C. 72 (DB), Aladan Alohan v. Hafu Pal. 
(’36) 23 AIR 1936 Nag 281 (281) : I L U (1937) Nag 106 ; 105 Iiid Cas 804, 
Baijnath v. Kanhaiyalal. 

( 2'j) 12 AIR 1925 Mad 131 (131) : 82 Ind Cas 743, Narayana v. Raman. 

(’19) 6 AIR 1919 Cal 677 (077) : 40 Cal 22 : 45 Ind Cas 903 (DB). Jotindra 
Kumar Dass v. Oagan Chandra Pal. 

(’19) 6 AIR 1919 Cal 181 (182) ; 50 Jnd Cas 242 (DB), Bahuballav Roy v. Jogash. 

( 18) 5 AIR 1918 Cal 982 (983) : 35 Ind Cas 177 (DB), Harendra v. Oagan. 

(’16) 3 AIK 1916 Cal 451 (451, 452) : 43 Cal 207 : 34 Ind Cas GOO (DB), Ksuf f y. 
Sanchialal. 

(’18) 5 AIR 1918 JIad 020 (621, 022) : 41 Ind Cas 701 : 41 Mad 251 (DB). Masila- 
many Aludaliar v Seihuswami Aiyar. 

(’16) 3 AIR 1916 Mad 958 (959) ; 31 Ind Gas 318 (DB), Rajam y. Anantha- 
ratnam. 

(’15) 2 AIR 1915 Cal 235 (236) ; 27 Ind Cas 11 (DB). Lakhi Narai,, v. Felamani 
Uas\. 

(’19) 6 AIR 1919 Sind 70 (72, 75) : 13 Sind L R 37 : 52 Ind Cas 804 (FB), Shafi 
Mohamed v. Choithram. ^ 


Section 20 
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the jndgment-debfcor has raised an objection that the application is 
barred by limitation.^* When certified the date of the payment for 
purposes of this section is not the date of the certification bat the date 
of the actual payment.^ A contrary view that a fresh period of limita- 
tion would run only from the date of certification has been held in 
the undermentioned case,^ t he reason given being that to take it 

(’20) 7 AIK 1920 Sin! 23 (24); 60 Ind Cas 935: 14 Sind L R 198 (DB), Pahlumal 
Teuantnal v. Sidik. (Instalment decree — Payment of interest as such may be 
shown in execution application to extend period.) 

(’24) 11 AIR 1924 Lah 676 (677) : 75 Ind Cas 1029, Fatlu v. Nanakchand. (Part 

payment of decree amount entered in execution petition amounts to oertidcation ) 

[Sfe also (’33) 20 AIR 1933 Mai 674 (675) : 147 Ind Cas 586, Chathukutty v. 
Hainan. 

( *29) 16 AIR 1929 Mad 811 (811) : 117 Ind Cas 790, Chiiincisioatny Kavirayer v. 

J^erio.thainhi Sutler. (Avowal by decree holder in alBdavit may be accepted as 
certificate.) 

( lo) 2 AIR 1915 Sind 48 (49) : 30 Ind Ca.3 51 ; 9 Sind L R 27, Ndrsoo^nal v. 
Thiraihmal. 

( 35) 22 AIR 1935 Mad 922 (923) : 159 Ind Gas 33, Gangayya v. Seshagiri Rao, 
(Material point is not when payment was certified but when it was made.) 

(’18) 5 AIR 1918 Oudh 460 (461) : 47 Ind Oas,!?? : 21 Oudh Cas 161, Haider 
Ifirza V Kailash Narain Dat. 

(‘21) 8 AIR 1921 Bom 411 (412) : 45 Bom 91 : 59 Ind Cas 399 (DB), Pandurang 
Salhrishna v. Jagya Bhatt. 

(’19) 6 AIR 1919 Pat 136 (137) : 50 Ind Cas 361 : 4 Pat L Jour'159 (DB), ElaHi 
Bux V. Nawab Lall. 

(’27) 14 AIR 1927 Oudh 7 (II): 29 Oudh Gas 358 : 1 Luck 428 : 98 Ind Cas 353 
(DB), Parkash Singh v. Allahabad Bank Ltd. (There is no limitation for 
certifying payment by decree-holder.) 

(’19) 6 AIR 1919 All 211{212):52 I. C. 362 (DB), Qadam Singh v. Nathu Singh. 
(’16) 3 AIR 1916 Mad 795 (799) ; 30 Ind Cas 357, Lodd Govinda Dass v. Rajah 
of Karvetnagar. (No particular words are necessary for certification.)] 

[But see (*27) 14 AIR 1927 All 827 (828) : 100 Ind Cas 574 (DB), Jawala 
Sakai V. Bhim Singh. (Application t-o certify payment must be made by prior 
and separate proceeding — Decision to be held not good law after (’28) AIR 1928 
All 629 (FB), Joti Prasad v. Sri Ohandf)'\ 

la. (’40) 27 AIR 1940 Pat 594 (594, 595) : 190 Ind Cas 760, Bhobani Naik v. 
BaXaram Dhal. ( (*28) AIR 1928 All 629 (FB), Joti Prasad v. Sri Chand, 
followed.) 

2. (’25) 12 AIR 1925 All 902 (804) : 47 All 873 : 89 Ind Cas 415 (DB), Amar 
Singh v. ML Ram Dei. 

(’28) 15 AIR 1928 All 629 (632) : 51 All 237 : 112 Ind Cas 73 (FB), Joti Prasad 
v. Sri Chand. ( (*28) AIR 1928 All 55 (DB), Peare Mohan v. Raghunath^ not 
followed.) 

(’36) 22 AIR 1935 Mad 922 (923) : 159 Ind Cas 38, Qengayya v. Seshagiri Rao. 

(Material point is not when payment was certified but when it was made.) 

(’19) 6 AIR 1919 Sind 70 (72, 75) : 13 Sind L R 37 : 52 Ind Cas 804 (FBf, Shafi 
Muhammad v. Choithram. 

(’31) 18 AIR 1931 Cal 719 (721) : 134 Ind Cas 922 : 59 Cal 760 (FB), Amar 
Krishna v. Jagat Bandhu. 

ISee aUo (’25) 12 AIR 1926 Cal 1012 (1013) : 86 Ind Cas 1051 : 54 Cal 143 (DB), 
Jalim Chand v. Yusuf ali Choudhury. 

(’30) 17 AIR 1930 All 123 (124) : 124 Ind Cas 22, Ram Samp v. Mahomed 
Obaidulla.'i 

3. (’24) 11 AIR 1924 Oudh 392 (392) : 79 Ind Cas 799, Jajiwanti Kunwar v 
Mohan Dei. (Certification after three years from date of decree —Section 20 does 
not apply— (’14) AIR 1914 All 235, Gokul t. Bhika, followed.) 


{ 
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otherwise would bo to recognise an uncertified payment. This means Section 20 

that according to this view, the certification as well as the payment Notes 30—31 

must take place within three years from the date of the decree or the 

last starting point of limitation. This necessarily involves that the 

certification is made within three years from the payment. But even 

if it is held that time will run under this section from the date of 

payment and not certification and that consequently, the certification 

need not be made within three years from the decree or last starting 

point of limitation, the certification must be made within three years 

from the payment, as otherwise the execution application would itself 

be barred under Art. 182.^ See also Note 3 to Art. 174, Note 18 to 
Art. 181 and Note 124 to Art, 182. 


See also A. I. R. Commentary on the Civil Procedure Code, i5th 

(1950) Edition, Order 21 Rule 2, Note 27. 


31. Nature of liability affected by payment. — A payment 

by a mortgagor towards the mortgage debt keeps alive the mortgage 

Itself as against him and not merely his personal liability. ^ A part 

payment of principal and interest duo under a bond will not, however, 

give a fresh starting point of limitation in respect of a claim for 

damages for non-payment of principal and interest on the due date, 

inasmuch as the liability for damages forms no part of the original 

liability under the bond.^ A promissory note executed contemporaneously 

with the loan or afterwards is only a collateral security for the 

original loan. A payment of interest on the promissory note, therefore, 

would bo sufficient to save limitation in respect of the original loan * 

Where a mortgage is discovered to be void, a receipt of rent or produce 

by the mortgagee in possession will not save limitation for a claim 

under s. 65 of the Contract Act unless it is shown that such receipt 
was related to such claim.^ 


Po. (CertiBcation within three years of payment made within three vears of 
decree will afford fresh starting point of limitation under Art. 182 (5).)] 

^ V. Maung Po. 

1919 ^arain v. Felamani Dasi and (’ig) AIU 

1919 Cal 677 (DB). Jotmdra v. Gajan Chandra, followed.) 

^'chandrT v. Jogesh 

(’25) 12 AIR 1925 Oal 1012 (lOll) : 54 Cal 143 (DB), Jalim v. Yusufali. 

V. Alauddin 


oection 20 




‘(lSenttt^on!^^f Ohnsi Khan v. KishoH. 

Vi ayment by one of two co-mortgagora.) 

2. (’92) 1892 AU W N 289 (239) (DB), O^dayal Singh y. Chatarbhuj. 
jaw W N 37 (DB). Jyoti Proaad v. 
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Section 20 
Notes 31-34 


General Balance of Account — When the customer of a bank 
draws a cheque on it knowing that the funds at his credit are insuffi- 
cient to meet it but expecting the bank nevertheless to honour it, he 
impliedly applies to the bank for an overdraft or loan. Each such 
transaction is an independent loan and each payment by the customer 
goes to extend the limitation in regard to the particular overdraft 
which it goes to repay and which would be the earliest item out- 
standing on the debit side. Such payment would be of no avail to save 
limitation in respect of the general balance of account.® 

32. Question, what a sum of money was paid for, is 
one of fact. — The question what a particular sum of money is paid 
for is prima facie a question of fact and not of law.^ 

33. Second appeal. — The question whether money was paid 
for interest as such or for part payment of principal necessarily 
involves the determination of a question of fact and therefore cannot 
be allowed for the first time in second appeal.^ 

34. Unregistered endorsement of payments. — Endorse- 
ments on mortgage documents acknowledging the payment of a part of 
the mortgage money fall within the scope of s. 17, sub-s. (2), clause (li). 
Registration Act and are admissible in evidence to prove the discharge 
of the mortgage pro tanto without registration.^ 


5. (*48) 35 AIR 1948 Pat 18 (22) : 26 Pat 231 (DB), Basania Kumar v. Chota 
Nagrnir Banking Assocn, 

[See however (^38) 25 AIR 1938 Nag 266 (267) : I L R (1939) Nag 137 : 178 
Ind Gas 50, Sukhdeo Prasad v. J. Michael. (More than one debt due— Pay- 
ment made not specifically appropriated -It is a question of fact in respect of 
which debt the payment was made — Appropriation need not be proved by any 
express declaration of the debtor at time of payment but may be inferred from 
his words and conduct and other circumstances — If evidence shows that pay- 
ment was made on account of all, it will prevent any of the debts from becoming 
time-barred.)] 

Section 20 — Note 32 

1. (*28) 15 AIR 1928 P G 243 (245) : 111 Ind Gas 288 : 55 Ind App 380 (PC), 
Narendra^Nath Datta v. Ahid Hakim, 

(’26) 13 AIR 1926 Mad 183 (183) : 92 Ind Gas 687, Stthbayya v, Oangayya, 
(Whether payment was made 'on account of interest.) 

(’26) 13 AIR 1926 Nag 245 (246): 9l Ind Gas 200 (D'B)tGulam Abbas y.Govindrao. 
(The finding that certain payments made by the mortgagors must be considered 
as payments towards interest as such is a question of fact.) 

(*09) 1 Ind Gas 137 (139) : 31 All 285 (DB), Gopi Nath Singh v. Hardeo Singh, 

( (’03) 5 Bom Ij R 350, Damodar v. Jankibai, followed.) 

[Sci? (*82) 4 All 512 (514) (DB), Surju Prasad Singh v, Khwahish Ali. 

(’19) 6 AIR 1919 Cal 1028 (1028) : 46 Ind Gas 532 (DB), Sivakumari r, 
Bishwambhar, (Court can presume from facts whether payments were made 
towards interest.)] 

Section 20 — Note 33 

1. (’23) 10 AIR 1923 Bom 82 (83) : 76 Ind Gas 115 : 47 Bom 128 (DB), Satappa 
v. Annappa, 

(’21) 8 AIR 1921 Nag 94 (95) : 5a Ind Gas 709 (709), Jago v. Mahadeo. 

Section 20 — Note 34 

1. (*18) 5 AIR 1918 Mad 645 (645) : 40 Ind Gas 893 (DB), Bommana v. Ankayya, 

( (’15) AIR 1915 Mad 914, Peda v. Surya Rao, distinguished.) 
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35. Burden of proof. — Where a suit is primci facie barred by 
limitation according to the period fixed in the first schedule, it is for 
the plaintiff to show that it is not barred by virtue of a payment made 
under this section.^ Under O. 7, R. 6 of the Civil Procedure Code, where 
a suit is privia facie barred according to the period prescribed by the 
first schedule, the plaintiff has to state in his plaint the reasons why 

the suit is within time.^ If there is no such statement the Court has 
to dismiss the suit.^ 


The admission made by the promisor on the back of a promissory 
note to the effect that part payment was made by him on a particular 
date, must be presumed to be true, for, it has been said that what a 
man admits to be true must reasonably be presumed to be true; the 
admission shifts the burden on the person making it of showing that 
this admission was untrue in fact or was under circumstances which 
did not make the admission binding upon him.'* 

It has been held in the undermentioned case® that if a payment 
towards the debt is shown to have been made, it is not necessary to 
show whether it is towards the principal or interest. This view clearly 
goes against the decision of the Privy Council in AIR 1940 P.c. 69 ( 67 )®^ 
and is not correct. It is for the plaintiff claiming extension of time to 
show that the payment by the defendant is of such a nature as would 
extend limitation under this section.® Ho must therefore sliovv not only 
that the payment was made within the prescribed period but also that 
it was made with the intention of paying it for interest or for part of 
the principal, or, where the debtor had not indicated his intention in 


Section 20 — Note 35 

1. (*34) 21 AIR 1934 Lah 475 (476) : 155 Ind Gas 238 (DR), Siia Ram v. Mt. 
Mahmudi. 

(’34) 21 AIR 1931 Mad 519 (550) : 152 Ind Cas 299 (DB), Valliapna v. Maruda 

( 30) 17 AIR 1930 Mad 738 (710) : 127 Ind Cas 611, Lokanadlia v. Lokhono 

(■30) 122 Ind Cas C2G (627) (DB) (Cal), Daradakanta Hoy v. Jatlndri Nath. ' 

(’■J7) 11 AIR 1927 Rang 255 (256) : 101 lud Cas 368 (DB), Ahmedsa Howther v. 

Maumj San Nyen. (Promissory note bearing two endorsements, as to same pay- 

ments, on different dates — Plaiutid must prove correctness of date briii'^iiu' bis 
suit within time.) , ° ° 

2. (’35) 22 AIR 1935 Cal 255 (256) : 155 Ind Cas 721, Debji Ghelabhai cf- Bros. v. 
R. D. Mehta <t Co. (Written statement cannot be called in aid ) 

(■21) 8 AIR 1921 Nag 91 (95) : 59 Ind Cas 709 (710), Jago v. ilahadeo. 

35) 22 AIR 1935 Cal 648 (618) : 158 I. C. 512, Ananda Charan v.Jhatu Chai-an, 

Z. {'35)22 AIR 1935 Cal 255 (256) : 155 Ind Cas 721, Del^i Ghelabhai <0 Bros. v. 
H, O. Me)iia ct Co. 

ISeei'lO) 7 Ind Cas 455 (456) : 34 Bom 540 (DB), Ghulam Hussain v. Sluham- 
juadali. (Plaint not in accordance with law.)] 

(1937) 2 Gal 137 : 172 Ind Cas 362 (DB) 
Md Moizuddin V. Nalmi Bala Devi. ((*06) 29 All 184 (PC). Chandra Kunioar 
V, Narpat Smght relied on.) 

235 : 182 Ind Cas 573 (DB) 

Narain Chouthmal v. Rama Jago. 

T ^ 233 : I L R (1910) Kar P C 131 • 

« ^ ^ ® V. Lai Chand. 

Ngl li '' ^ V. 


3.Lim.47, 


Section 23 
Note 35 
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Section 20 
Notes 35-36 


this respect, that the creditor had appropriated the payment towards- 
the principal/ He must also show, where the payment is made I)y a. 
person other than the debtor, that such person was an agent duly 
authorised by the debtor to make the payment.® 


36. Article 75 and this section. — Article 75 provides that in 
the ease of suits on promissory notes or bonds payable by instalments 
which provide that if default be made in one or more instalments the 
whole shall become due, the suit should be filed within three years of 
the date of default^ unless the payee or the obligee waives the benefit 
of the i^rovision, in which case the suit should be filed within three 
years of the date when fresh default is made in respect of which there 
is no such w^aiver. Where payments of certain overdue instalments 
are made and are accei^ted by the creditor, time will run from the 
date of the default of the next instalment. There is no need in such a 
case to resort to s. 20 and show that by reason of earlier payments the 
limitation is extended under this section. But where the default has 
been waived and the claim is only for past instalments, a payment 


ISee also (’41) 28 AIR 1941 Oadh 56 (57) : 16 Luck 113 : 190 Ind Gas 334, Khat 
Khata Nand v. Stirajpal Singh. (It must be shown that payment was made 
towards principal or appropriated by creditor towards principal.)] 

7. See (’38) 25 AIR 1938 Hang 401 (402) : 1938 Rang L R ^94 : 178 Ind Gas 869- 
(DB), U Tun Maung v. Tj Ah Choy. 

(’15) 2 AIR 1915 Lah 275 (276) : 31 Ind Casi782 (DB), Muinuddin v, Ahmad, 

(’14) 1 AIR 1914 All 114 (115) : 23 Ind Gas 863, Hamachandra y. Durgi. 

(’09)2 Ind Gas 524 (525) : 31 All 590 (DB), Oiidh Behari v. Mahdbi. 

8. (’ll) 11 Ind Gas 858 (858) (DB) (Low Bur), Muthu Veerappa v. Ahduh 

Section 20 — Note 36 

1-2. (’43) 30 AIR 1943 All 172 (177) : ILR (1943) All 210 : 207 Ind Gas 53 (DB),. 
Rup Narain v. Tirbeni Sahai. 

(’25) 12 AIR 1925 Lah 394 (395) : 6 Lah 163 : 89 Ind Gas 294 (DB), Nand Lai 
V, Akki. ((’12) 16 Ind Gas 961 (DB) Jaicand v. Sharf Din^ not followed ) 

(’31) 18 AIR 1931 Gal 157 (158) : 58 Gal 615 : 130 Ind Gas 571 (DB), Prohhat 
Chandra v. Mohesh Chandra (Do.) 

(’20) 7 AIR 1920 Lah 472 (472), Ram Jawaya Shah v. Ram Sijigh. 

(’24) 11 AIR 1924 Pat 439 (440) : 75 Ind Gas 98 (DB), Mundo Singh y. Krishna 
Dayal Gir. (Section 20 applies where the cause of action has already arisen and 
the plaiutiO is seeking to have a fresh period of limitation computed from the 
time when a payment was made by the debtor.) 

\^See (’39) 26 AIR 1939 Lah 212 (215), Abdullah v. Ishaq Mohammad. (Case 
under Article 135 — ^lortgage deed providing that on default in payment of 
interest, mortgagee should be entitled to possession —Payment and acceptance of 
overdue arrears of interest — Limitation for suit for possession by mortgagee runs 
from next default and no question of the applicability of S. 20 arises.)] 
iSee also (’34) 21 AIR 1934 Oudh 455 (457) : 151 I. C. 852 (DB), Gaya Din v. 
Kiali /?am.] 

[See however (’38) 25 AIR 1938 Lah 570 (571) : 178 Ind Gas 597, Bhagat Ram 
y. Ralla Ram (Mortgage bond providing that in case of default of payment of 
interest for three years, the mortgagee would become entitled to realise the 
whole amount-^Default made for more than three years— Subsequent payment of 
entire arrears of interest — Held that there was no waiver of the default clause 
and that the payment would only give the plaintiff a fresh period of limitation, 
under this section from the date of payment but would not postpone the start- 
ing point of limitation till there was again default for three years in payment, 
of interest.)] 
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towards such instalments will save limitation under this section. It Section 20 
will be noted that such cases do not come under Art. 75 but under Art.. 74. Notes 36-37 
(See Art. 75 Note 7). Similarly, where default has been made and has not 
been waived with the result that time begins to run under Art. 75 from the 
date of the default, limitation can be extended by payment under this 
section.^* Where an instalment bond provides that on default the 
agreement for payment by instalments shall be cancelled or invali- 
dated and the whole unpaid balance, shall become due, it has been 
held that on the happening of the default the agreement to pay by 
instalments no longer subsists and the obligee has no option to waive 
the default and to treat each subsequent default as providing a caxase 
of action where in such a case the obligor pays the first defaulted 
instalment within three years from the date of default a fresh period 
of limitation begins to run from the date of payment for the unpaid 
balance. The question when a default was made will, however, 
involve a determination of the question whether any earlier payments 
were made and accepted by the creditor. In order to prove such 
payments, it is not necessary that the payment should be in the hand- 
writing of or in a writing signed by the person making the payment. 

As has been seen in Note 24, it is only for the purposes of section 20 
that a payment towards the debt should be in the handwriting of the 
person making it; the creditor is not debarred from proving by 
evidence that a payment of certain instalments was made for his debt 
and that he had waived the default in respect of such instalments.^ 

See also Note 23 to Article 75. 

37. Distinction between Sections 19 and 20 and 
Article 183. — Article 183 contains a proviso under which an 
acknowledgment of liability or a part payment or payment of interest 
will give a fresh starting point of limitation under that article. But. 
there are various points of difference between ss. 19 and 20 on the 
one hand and Art. 183 on the other, as regards the requirements of 
such acknowledgment or payment. Thus, under both ss. 19 and 20, 
the acknowledgment or payment must be made before the expiry of 
the prescribed period of limitation, while Art. 183 does not prescribe 
any time limit within which the acknowledgment or payment must 
be made.^ Similarly, an acknowledgment under s. 19 need not be 
addressed to the person entitled, while under Art. 183 the acknow- 
ledgment is required to bo made to the person entitled. Again, in 

ou’ (1950) All 701, Chheda v. Baldeo. 

^ Ghosh 

Qobiada Chandra v. 

® 

(’31) 18 AIR 1931 Cal 157 (158) : 58 Cal 615 (DB), Prohhat Chandra v. Mohesh. 

No. 35 (DB), Jawayid Lai v. 

oharf D»n.] 

Section 20 — Note 37 

1. { 87) 11 Bom 606 (513) (DB), Purmanafiddas Jiwandas v. VaXlahdas Wallji, 



Section 20 
Note 37 


I 
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regard to a payment under s. 20, an acknowledgment of the payment 
IS required to be made in the handwriting or in a writing signed by 
tlie person making the payment, while there is no such provision in 
Art. 183. So also, it has been held that a payment under Art. 183 need 
not be made by the person liable or his agent.^ while under s. 20 the 
payment must be made by the person liable or his agent. Thus, an 
acknowledgment or payment which satisfies the requirements of Ss. 19 
and 20 may fail to satisfy the requirements of Art. 183 and conversely, 
an acknowledgment or payment which satisfies the requirements of 
Art. 183 may fail to satisfy the requirements of S. 19 or S. 20. 

In the first case, it is clear, the acknowledgment or payment will 
not furnish a fresh starting point of limitation under Art. 183 taken by 
itself. But, under s. 3, the articles in the first schedule must be read 
subject to the provisions of Ss. 4 to 25 of the Act and hence, a fresh 
period of limitation will run from the date of the acknowledgment or 
payment under Ss. 19 and 20 notwithstanding the fact that the acknow- 
ledgment or paj’^ment is ineffective for the purposes of Art. 183.^ 

In the converse case, viz., that of an acknowledgment or payment 
which satisfies the requirements of Article 183 but fails to satisfy the 
requirements of sections 19 and 20, the date of the acknowledgment 
or payment will be the starting point of limitation under Article 183 
notwithstanding that the acknowledgment or payment does not satisfy 
the requirements of sections 19 and 20.^ 

The reason is that S. 3 only provides that where a proceeding 
is instituted a/^er the expiry of the period prescribed by the first 
schedule, such proceeding shall be dismissed, subject to the provisions 
of Ss. 4 to 25. In other words, the provisions of the section come into 
play only in cases where the proceeding is instituted after the period 
prescribed by the first schedule and not where under the' particular 
article' in question itself, the proceeding is not time-barred. 


2. (’25) 12 AIR 1925 Mad 1131 (1132) : 90 Ind Caa 1022 (DB), Prabappa Chetti 
V. Desikachari. (Payment for judgment-debtor or on his account is sufficient.) 

(’31) 18 AIR 1931 Pat 218 (219) ; 10 Pat 213 : 132 Ind Gas 109 (DB), Tugan 
Mtill V. Ladku Lai. 

3. (’40) 27 AIR 1940 Cal 210(210) ; I L R (1939) 2 Cal 523 : 188 Ind Cas 280, 
Sreenarain Kayan v. Bhagicandas Churixvalla. (Acknowledgment not made to 
creditor though not falling under Proviso to Article 183, will extend limitation 
under S. 19.) 

4. (’31) 18 AIR 1931 Pat 218 (219) : 10 Pat 213 : 132 Ind Cas 109, Tugan Mull 
V. Ladhu Lai. (Provisions of Article 183 regarding acknowledgments and 
payments are self-contained and must be read independently of the provisions of 
Ss. 19 and 20.) 

(’25) 12 AIR 1925 Mad 1131 (1132) : 90 Ind Cas 1022 (DB), Prabappa Chetty v. 
Desikachari. 

iSee (’24) 11 AIR 1924 JIad 038 (640) : 78 Ind Cas 832, Sahapathx/ Chetty r. 
Shanmugappa Chetty. (Properties belonging to the judgment-debtor were sold 
and the proceeds brought into Court —The Court ordered payment thereout to 
the decree-holder but the money was actually paid only some time later — Held 
that the payment by Court operated to give a fresh starting point of limitation • 
for execution of the decree under Article 183 of the Limitation Act — Such pay- 
ment was a payment of an agent of the judgment-debtor.)] 
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21.* (/) The expression “agent duly authorised in this 
Agent of person behalf,” in sections 19 and 20, shall, in the 
under disability. case of a person under disability, include 
his lawful guardiah, committee or manager, or an agent duly 
authorised by such guardian, committee or manager to sign 
the acknowledgment or make the payment. 


(2) Nothing in the said sections renders one of several 
Acknowledgment joint contractors, partners, executors or 

mortgagees chargeable by reason only of 
a written acknowledgment signed or of a 
payment made by, or by the agent of, any 


or payment by one 
of several joint con- 
tractors, etc. 


Other or others of them. 


( 3 ) for the purposes of the said sections — 

(a) an acknowledgment signed, or a payment made, in 
respect of any liability, by, or by the duly 
authorised agent of, any widow or other limited 
owner of property who is governed by the Hindu 
law, shall be a valid acknowledgment or payment, 
as the case may be, as against a reversioner 
succeeding to such liability; and 

(t) where a liability has been incurred by, or on behalf 
of, a Hindu undivided family as such, an acknow- 
ledgment or payment made by, or by the duly 
authorised agent of, the manager of the family for 
the time being shall be deemed to have been made 
on behalf of the whole family. 


Synopsis 


1. Legislative changes. 

2. Scope of the section. 

3. Acknowledgment or payment by 

guardian of minor. 


4. Acknowledgment or payment by 

a guardian of insane person. 

5. Court of Wards, acknowledg- 

ment or payment by. 


One of several joint con- 
tractors^ etc.j not chargeable 
^ reason of acknowledg- 
ment or payment made by 
another of them. 


Act o| 1877 : S. 21. 

21. Nothing in sections 19 and 20 renders 

one of several joint contractors, partners, executors 

or mortgagees chargeable by reason only of a 

written acknowledgment signed, or of a payment 

made by, or by the agent of any other or others 
of them. 


Act of 1871 ; S. 20, Explanation 2. 

Explanation 2. _ Nothing in this section renders one of several partners or 

•’y reason only of a written promise or acknowledgment 
Bigned by another of them. 


Act of 1859 : S. 4, Proviso. 

charfeTMf ^ ^ become 

Changeable by reason only of a written ackno.vledgment signed by another of 


Section 21 
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Section 21 
Notes 1-2 


5a. Acknowledgment by agent of 
guardian. 

6. Sub-section (2)— General. 

7. Joint contractors — Acknowledg- 

ment or payment by one of 
them — Effect of. 

8. “Joint contractors/* mean- 

ing of. 

9. Co-heirs of single debtor, 

whether joint contractors. 

See Note 8. 

10. Muhammadan co-heirs. 

11. Co-mortgagors — Acknow- 

ledgment or payment by 
one —Effect of. 

12. Principal and surety — Ac- 

knowledgment or payment 
by one, whether will save 
limitation against the 
other. 


13. Partner — Authority of, to ac* 
knowledge or pay on behalf of 
firm. 

14. Hindu trading family. 

15. Executors. 

16. Joint mortgagees, 

17. Acknowledgment or payment 

by one of several judgment- 
debtors. 

18. “Chargeable,** meaning of. See 

Note 6. 

19. Acknowledgment or payment by 

Hindu widow, whether binding 
on reversioners. 

20. Acknowledgment or payment by 

manager of Hindu joint family 
-Sub-section (3) clause (b). 

21. Acknowledgment or payment by 

manager of Malabar tarwad. 

22. Acknowledgment or payment by 

head of Muhammadan family. 


TOPIC INDICATOR 


Acknowledgment or payment by a partner after dissolution 
Whether binds estate of a deceased partner. See Note 13. 
Acknowledgment or payment by manager after partition — 
Whether binds other members. See Note 20. 

Lawful guardian of minor. See Note 3. 

Natural guardian of minor. See Note 3. 

Sections 19, 20 and 21. See Notes 2, 6. 


1. Legislative changes. 

(l) In the Act of 1859, there was a general provision that if more 
than one person were liable, none of them should be charge- 
able by reason only of an acknowledgment signed by another 
of them. 


( 2 ) Tn the Act of 1871, the general words which occurred in the Act 

of 1859 were repealed and it was provided that in the case of 
partners or executors^ an acknowledgment by one of them alone 
could not, by itself, be binding on the others. 

( 3 ) In the Act of 1877, the provision was expanded so as to include 

joint contractors and mortgagees. Further, whereas the previous 
sections had only referred to acknowledgments of liability, the 
provision in the Act of 1877 referred both to acknowledgments 
and payments. 

( 4 ) Sub-section (l) of the section was added in the Act of 1908. 

( 5 ) Sub-section (3) was added by the Limitation (Amendment) Act, 

I of 1927. 

2. Scope of the section. — This section supplements the provi- 
sions of Ss. 19 and 20 as to the persons by whom an acknowledgment 
or payment may be made. 

The section only deals with the question as to who can heep alive 
a right which is not time-barred. It is not concerned with the question 
as to who can revive a time-barred debt. Thus, it does not deal with 
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the question whether a Hindu widow can revive a time-barred debt of 
her husband. Similarly, it does not deal with the power of the 
manager of a Hindu joint family to revive a time-barred debt of the 
family. The undermentioned cases^ can, however, be consulted in 
regard to this matter. 

3. Acknowledgment or payment by guardian of minor — 
Before the enactment of sub-s. (l) in the Act of 1903, there was a 
conflict of decisions on the question whether the guardian of a minor 
is an agent duly authorised within the meaning of Ss. 19 and 20 for the 
purpose of making acknowledgments of liability and payments on 
behalf of the minor.^ This conflict has now been set at rest by the 


Section 21 
Notes 2-3 


Section 21 — Note 2 

1. {’37) 24 A«I R 1937 Nag 327 (329): 172 Jnd Caa 493, Chunilal Dhurajmal t. 
Chakkilal. (Manager of Hindu family cannot revive time-barred debt — Hindu 
father alone has the power to pass a promissory note for a time-barred debt so 
as to be binding on his son.) 

(’82) 5 Mad 169 (170) (FB), Chiyinaya Nayadu v. Gxirunaiham^ f^Ianager of 
Hindu family cannot sevive time-barred debt.) 

(*21) 8 AIR 1921 Pat 99 (100):61 Ind Gas 20; 6 Pat L Jour 256 (DB), Sadhiisaran 
Prasad v. Brahmdeo Prasad. (Do.) 

(’90) 13 Mad 189 (190) (DB), Kondappa v. Subba. (Do.) 

(’96) 20 Bom 155 (157, 158) (DB), Dinkar v. Appaji, (Manager of a joint Hindu 
family has no i)Ower to revive a debt by an acknowledgment except as against 
himself.) 

(’24) 11 AIR 1924 Lab 611 (613) ; 5 T^h 317 : 82 Ind Gas 96 (DB), Thahur Das 
Putli. (Do.) 

<’27) 14 AIR 1927 Lab 657 (658) ; 103 Ind Gas 706 : 9 Lah 85 (DB), Santa Pam 
V. Dodan Bai. (Hindu widow can acknowledge and revive time barred debts of 
lier husband — Whether the debt was time-barred during or after the lifetime 
of the husband is immaterial.) 

I’ll) 11 Ind Gas 737 (737) (DB) (All), Indar Singh v, Sarjti Singh. (Mortgage by 
father for timo-barred antecedent debt not binding on sons.) 

(’13) 18 Ind Gas 726 (727): 35 All 207 (DB), Dalip-Singh v. Kundaxi Lai. (Father 
of Hindu joint famih’ cannot revive time-barred debt except in the case of 
necessity.) 

(’27) 14 A 1 R 1927 Oudh 52 (52) : 99 Ind Gas 215 (DB), Jh-anihadin v. Pam 
Lakhan, (Hindu mother as guardian of minor son is not competent in law to 
revive tirne-baned debt due from his deceased father.) 

Section 21 — Note 3 

1. (’08) 30 All 422 (438) : 5 All L Jour 375 (FB), Pam Charan Das v, Qaya 
Prasad. (Dissenting from (’04) 26 All 598 (DB), Tilak Singh v. Chhutta Singh 
— Acknowledgment or payment if for benefit of minor may be made by guardian.) 
(’02) 26 Bom 221 (233, 234): 3 Bom LR 817 (FB), Atinapagauda v. Sangadyapa. 
(Overruling (’94) 20 Bom 61 (DB), Ramalsingji v. Vadilal — Guardian can 
acknowledge or pay if it is for minor’s benefit.) 

(’02) 4 Bom L R 812 (813) (DB), Bhulli v. Nanalal. (Guardian can acknowledge 
or pay if it is for minor’s benefit.) 

(’95) 18 Mad 456 (457), Kailasa Padiachi v, Ponntikannn Achi. (Guardian can 
acknowledge or make payments.) 

(’94) 17 Mad 221 (222), Sobhanadri S. Appa Pao v. Sriramala. (Do.) 

(’03) 26 \Iad 830 (331) (DB), Subramania Ayyar v. Arumuga Chetti. (Do.) 

(*86) 1886 Pun Re No. 25, p. 44, Behari Lai v. Chattan Lai. (Do.J 
(’90) 1890 Pun Re No. 7, p. 17, Jodh Raj v. Cliuttan Lai. (One of the certificated 
CO- guardians can acknowledge a debt.) 
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enactment of sub-s. (l), under which it is clear that an acknowledg- 

ment or paj'ment made by the guardian of a minor will be binding 
on him/ 

There is a conflict of decisions, however, on the question whether 
an acknowledgment or payment by the guardian will be effective 
irrespective of the question of its being for the minor's benefit. One 
new is that the question of benefit to the minor is irrelevant under 
this section and that it is relevant only in considering the powers of 
the guardian to incur fresh debts on behalf of the minor.® The other 
view is that an acknowledgment or payment under this section will 
not bind the minor unless it is for his benefit.^ It is submitted that 
the former view is correct. 

The section requires that the acknowledgment or jmyment must 
be made by the “lawful guardian** of the minor. A person appointed 
guardian by the Court, will be a lawful guardian for the purposes of 
the section.^ But the expression will also include natural guardians 

(’04) 27 ]\Iad 243 (255) : 14 Mad L Jour 84 (FB), Perasapii Mndaliar v. Seetha- 
rama Chetti. (Obiter — Payment of interest or part payment of principal by a 
receiver or guardian may stand on a different footing from an acknowledgment 
of liability made by him,) 

(’02) 29 Cal 647 (650) : 6 Cal W N 729 (DB). Narendra Nath Sirkar v. Eai 
Charan Haidar. (Certificated guardian can make part payment or payment of 
interest on behalf of minor.) 

( 99) 26 Cal 51 {52} : 3 Cal W N 313 (DB), Chhato Ram v. Rilto AH. (Guardian 
whether certificated or natural cannot give acknowledgment.) 

(’86) 13 Cal 292 (295) (DB), H a jihun v. Kadir Bulcsh. (Natural guardian cannot 
give acknowledgment.) 

(’83) 13 Cal L R 112 (114), Azuddin v. Lloijd. (Do.) 

2 . i’43) 30 A I R 1943 Pat 218 (226) : 22 Pat 144 : 206 Ind Cas 126 (DB), Mani 
Devi V. Anpurna Dai. (The Legislature however does not enact that for the 
purposes of Limitation Act, the guardian shall be treated as an agent of his 
ward.) 

( 39) 26 AIR 1939 ^lad 414 (420) :184 Ind Cas 735 (DB), A[ argaret Lornie v, Abu 
Backer Sait. 

(’33) 20 A I R 1933 Mad 713 (713, 714) : 57 Mad 43 : 145 Ind Cas 654 (DB), 
Rosayya v. Pitchayya. 

(’22) 9 AIR 1922 Nag 98 (100, ICl) : 18 Nag L R 145: 65 Ind Cas 53 (DB), Jitcan 
Das v. Janaki. (Guardian can also execute a bond for a iirevious debt which 
is binding on the minor.) 

(’23) 10 AIR 1923 All 499 (499) : 45 All 524 : 81 Ind Cas 275 (DB), Alijan Khan 
V. Majiduddin. (Acknowledgment made in 1907 — Held S. 21 of the present Act 
was sufficient answer to question that it was not valid.) 

3 . (’39) 26 AIR 1939 Cal 399 (402) : ILR (1939) 2 Cal 33 : 187 Ind Cas 831 (DB), 
Gumti Devi v. Jugal Kishore, 

(’32) 1932 Mad W N 1193 (1196), Subbakka v. Venkata Setti. (If a guardian is a 
lawful guardian S, 21 applies irrespective of the question of minor’s benefit ) 

(’34) 21 AIR 1934 Lah 685 (686): 153 Ind Cas 23 (DB), Ram Narain v. Harbans. 

(The question of benefit is only relevant to the original debt.) 

4 . (’19)6 AIR 1919 IMad 993 (996) : 43 Ind Cas 865 (DB), Chidam Baram v. 
Veerappa. (An executor cannot acknowledge unless he is empowered to do so.) 

(’33) 20 AIR 1933 Oudh 132 (133) : 145 Ind Cas 180 (DB), Bschu v. Baldeo. 

5 . (’32) 19 AIR 1932 Pat 337 (339): 12 Pat 147 : 142 Ind Cas 495 (DB), Bagestoari 
Charan Singh v. Bindesxcari Charan Singh, 
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who under the law are the legal guardians of the minor.® Thus, under Section 21 

the Hindu law, after the father’s death, the mother is the natural and -Note 3 

legal guardian of a minor and so, she will be a lawful guardian for 

the purposes of this section.*^ But an acknowledgment or payment by 

the de facto guardian of a minor who is not his legal guardian will 

not be binding on the minor under this section.® Sec also tlie under- 

6 . (*28) 15 A I R 1928 Mad 226 (231) . 108 lud Gas 529 (DB), liamasicaini ,v. 

Ka&inatha. (A de facto guardian cannot give an acknowledgment.) 

(’13) I9ilnd Gas 362 (362) (iMad), Tirapayya v. Ramaswami. (Person need not 
be appointed a guardian.) 

7 . (’40) 27 AIR 1940 Mad 33 (35) : ILR (1940) Mad 358 : 186 Ind Gas 749 [I'B), 

Chennappa v. Onharappa, 

(’39) 26 A I R 1939 Cal 399 (402) : I L R (1939) 2 Gal 33 : 187 Ind Gas 831 (DB), 

Gmnti Debi v. Jugal Kishore. 

(’33) 20 AIR 1933 Oudh 132 (133): 145 Ind Gas 180 (UB), Bechu Sinyh v. Baldeo, 

(’13) 19 Ind Gas 362 (362) (Mad), Tirapayya v. Ramaswami, 

nS) 5 A I R 1916 Cal 977 (978) : 45 Cal 630 ; 42 Ind Gas 472 (DB), Biref^icar v. 

Ambykacliai an. (Payments made b}' the eldest brother of the infants while tlu ir 
mother was alive cannot be said to be made by a ‘lawful guardian’ within the 
meaning of this section.) 

(’84) 21 AIR 1934 I.ali 685 (686): 153 Ind Gas 23 (DB), Rarain v. Ilarbans. 

8. (’49) 36 AIR 1949 FC 218 (223) ; 1949 F C R 65 (FC), Sriramulit v. Rundari- 
hakshayya. (AIR 1946 Mad 1 : I L R (1946) Mad 242 (FB), Rundarikak^hayya 
V. Sreeramidu and AIR 1946 Mad 198 : I L R (1946) Mad 648 (DB), Bapayya 
Pundankakfihayya athnned.) 

(*48) 35 AIR 1948 Nag 293 (295) ; I L R (1947) Nag 710 (DB), Tiikaram Ramji v. 

Madhorao Manaji. (Subsequent acknowledgment by minor on attaining majority' 
doe.s not amount to ratification of acknowledgment given by de facto guardian 
during minority.) 

(’46) 33 A I R 1946 Mad 198 (201) ; ILR (1946) Mad 648 (DB), Bapayya \. 
Pundarihal\kayya. (Sale by de facto guardian held must be set aside as it was 
in respect of debt wliicb, though binding on minor, was time-barred ) 

(’461 33 A 1 R 1946 Mad 1 (4) : ILR (1946) Mad 242 : 222 Ind Gas 416 (FB), 

Pundarihakshayya v. Sneramnlu. 

(’43) 30 AIR 1943 Bom 381 (382, 383) : I L R (1943) Bom 436 : 210 Ind Gas 532 
(DB), Dashratk v. Gajannn. (‘Lawful guardian’ is required and not merely a 
person who under certain circumstances may have power to alienate the property 
of the minor.) 

(*40) 27 AIR 1940 Mad 33 (35, 37) ; I L R (1940) Mad 358 : 186 Jnd Gas 749 (FB), 

Chennappa v. Onlnrappa. (Lawful guardian is de Jure guardian in contrast to 
de facto guardian.) 

(’38) 25 AIR 1938 Mad 853 (855) : I L R (1939) :Mad 65 : 179 Ind Gas 201 (DB), 

Nam<^ Nagayya v. Kalla R arasayya. ((’13) 19 Ind Gas ^(j'l/Rirapayyn v. Bama- 
swami overruled.) 

(’32) 1932 Mad W N 1193 (1196), Suhahkn v. Venkata Setti. {‘Lawful guardian* 
means guardian de jure — Guardian de facto is not within section.) 

(’28) 15 A I R 1928 Mad 226 (231) : 108 Ind Gas 529, Ramasami Pillai v. Ka.su 
naiha Iyer. (Dissenting from 19 Ind Gas 362.) 

ISee (’44) 31 A I R 1944 ISIad 152 (152, 153) ; 215 Ind Gas 123, Madava Pillai 
V. Suhratnaniya. {De facto guardian executing promissory note for money due 
by minor’s deceased father on previous obligation — De facto guardian making 
payment in respect of such promissory-note - Such payment would be by person 
liable to pay the debt and would save limitation for suit agaiust minor on tlie 
promote— No question of the de facto guardian being the miiior’s duly autho- 
rised agent arises in such a case.) 

(*17) 4 A I R 1917 Pat 510 (511) : 40 Ind Gas 809 (DB), Gita Prasad Sinyh v. 

Raghu Singh, (He was undoubtedly the de facto guardian and there is nothing 
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Section 21 
Note 3 


mentioned cases^ bearing on the question as to who would be lawful 
guardians within the meaning of this section. 


The section contemplates a lawful guardian of property. A mere 
guardian of the person of the minor will not be a lawful guardian 
within the meaning of this section.^® A testamentary guardian of the 
person and property of a minor girl does not cease to be the guardian 
of property within the meaning of this section on the marriage of the 
minor. 


The implied agency of the guardian terminates on the ward's 
death and hence, the guardian cannot make an acknowledgment or 
payment after the ward's death so as to bind the ward's estate. 


tangible on the record to show that he was not the lawful guardian —Payment 
was for minor's benefit and avoided a suit against "him. ^Held that the payment 
extended limitation against the minor.)] 

9. (’42)29 AIR 1942 Mad 663 (663, 664): 203 Ind Gas 212, Bar adamhalY. Kuppu- 
sami. (There can be no guardian in respect of a minor’s interest in his joint 
family property; the only person who can bind him by a valid acknowledgment 
being the manager. Where a pro-note is executed by the mother as guardian for 
her minor sons, any payment by her after the elder son has attained majority 
cannot bind even the remaining son, who is a minor.) 

(’40) 27 A I R 1940 Mad 33 (35. 36, 38) : I L R (1940) Mad 358 : 186 Ind Gas 749 
(FB), C/ienrtappa v. Onharappa. (Under Hindu law, after the father and mother, 
no other relation including the paternal grandmother is the lawful guardian — 
AIR 1928 Mad 42 (DB), Surayya v. Subamma and AIR 1926 Mad 457 (DB), 
SeeOiaramamma v. Appiah, overruled — (‘78) 2 Gal L R 583, Kristo Kissor v. 
Kadermoye Dossee, followed.) 

(’32) 1932 Mad W N 1193 (1196), Subbakka v. Venka*a Betti. (Interim guardian 
appointed by Gourt in proceedings under the Guardians and Wards Act is lawful 
guardian within S. 21 —But the powers of such guardian may be defined by the 
order of the Gourt - If the order appointing him restricts his power, an acknow- 
ledgment by him is of no effect.) 

(’95) 17 All 198 (206, 207) : 22 Ind App 31 : 6 Sar 551 (P G), Beti Maharani v. 
Collector of Etaxcah. (Person appointed by Gollector as manager of land is not 
guardian or even agent to acknowledge personal liability.) 

(’07) 1907 Pun L R No. 43, p. 244 : 1907 Pun W R No, 23 (FB), Ohulam Haidar 
Shah V. Ohulam Muhammad Khan. (A Settlement Officer is not a guardian of 
a Mahomedan minor.)* 

(’19) 6 AIR 1919 Mad 993 (995) ; 43 Ind Gas 865 (D B), Chido-xnbaram Pillai v. 
Veerappa Chettiar. (Mere direction to executor appointed under will to manage 
property till minor beneficiaries attain age will not constitute him guardian of 
the property.) 

(’37) 24 AIR 1937 Cal 191 (192, 193): 171 Ind Gas 712 (DB), Abhestoari v/Babur- 
ali Shaikh. (Mother of Mahomedan infant sons in the absence of any evidence 
to the contrary is not laivful guardian.) 

(’17) 4 AIR 1917 Lah 8 (8) : 42 Ind Gas 17. Charan Shah v. Wadhu Bam.~ (Do.) 

(’18) 5 A I R 1918 Cal 977 (978) : 45 Cal 630 : 42 Ind Gas 472 (DB). Bireswar 
Mookerjee v. Ambika Charan Bhattacharjce. (Eldest brother is not lawful 
guardian of Hindu minor during the mother’s lifetime.) 

10. (’42) 29 AIR 1942 Mad 663 (664): 203 I. 0. 212, Saradambal v. Kuppusami. 

(’18) 5 AIR 1918 Low Bur 136 (137): 9 Low Bur Rul 78: 40 Ind Gas 858, Yagapp 

Chetti V, A. Y. Mahmod. (Under the Mahomedan law the father s brother is 
only a guardian of the person of a minor girl.) 

10a. (’48) 35 AIR 1948 Mad 155 (157); ILR (1948) Mad 351 (DB). Bajarajeswari 
V. Sankaranarayaxia, 

11. (’06) 30 Bom 218 (219) : 7 Bom L R 739 (DB), YeUappa v. Desayappa. 
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A guardian continuing in management of the ward’s property after Section 21 
the ward attains majority is not entitled as guardian to acknowledge Notes 3-4 
or pay debts on behalf of the ward. But the authority to manage 
includes the power to pay interest on subsisting debts as an incident 
of the management and hence, a payment of intei-est by the ex-guardian 
will save limitation in such cases. 

Where the certificate of guardianship has been granted to two 
persons jointly, an acknowledgment by one of them alone will not be 
binding on both and through them on the minors, unless the guardian 
who signed the acknowledgment acted as the agent of the other 
guardian. But the authority to act as agent need not be express or 
special. Hence, where one of the guardians, whether by express agree- 
ment or by general understanding with the other guardian, was left to 
do almost the whole work of guardianship, especially the work of going 
over accounts and signing balances, it was held that an acknowledg- 
ment signed by him alone was binding on the minor.^^ 

Where a guardian has been appointed by the Court, his position 
must be taken subject to the restrictions imposed by the order 
appointing him guardian. Hence, where an order appointing an 
interim guardian required that he must take the permission of the 
Court before making any payments, it was held that payments made 
by him without such permission cannot gave limitation under S. 20.** 

In the undermentioned case*® an acknowledgment made by a vakil 
on behalf of a minor was held binding on the minor. 

4. Acknowledgment or payment by a guardian of insane 
person. — In the undermentioned case* it was held that before a 
Ijerson is appointed the guardian of an insane person he is not the 
lawful guardian of the insane person. In that case, the defendant’s 
deceased husband had executed a promissory note in favour of the 
plaintili’. In a suit against the defendant on the i^romissory note, the 
plaintifl’ relied, for the purpose of meeting the plea of limitation, on 
an admission made by the defendant in a petition by her to get herself 
appointed the guardian of her insane husband. Pending the petition 
the husband died and she was never in fact appointed guardian. It 
was held that the admission was not made by a lawful guardian within 
the meaning of this section, and that the wife as such was not an agent 
of the husband for the purposes of making the acknowledgment. 

12. (’95) 18 Mad 456 (457), Kailasa Padayachi v. Ponnulcaunu Achi. (No special 
authority to make payment is necessary.) 

13. (’90) 1890 Pun Re No. 7, p. 17, Jodh liaj v. Chtettan Lai. 

14. (’32) 1932 Mad W N 1193 (1196), Sicbbakka v, Venkata Setti. 

15. (’96) 23 Cal 374 (387) (DB), Norendra Nath Pahari v. Bhupendra Narain. 

((*83) 9 Cal 730 (UB), Toree Mahomed v. Mahomed Maboodf relied upon.) 

Section 21 — Note 4 

1. (*83) 20 A I R 1938 Mad 686 (687, 688) : 56 Mad 96^ ; 146 lad Gas 49 (DB), 

Oomathi Ammal v. Avu Ammal. (The defendant was held to be not even a i 
agent of necessity.) 
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Section 21 
Notes 5 -6 


5. Court of W^ards, acknowledgment or payment by, 

A Coiu't of Wards can make acknowledgments or payments so as to 
sa\e limitation in respect of the debts due from the ward.^ But the 

Court of Wards is not the guardian of the ward. Its authority is 
statutory, (see Note 58 under section 19.) 

5a. Acknowledgment by agent of guardian. — The mero 
fact that a person has been appointed manager of the estate of a ward 
by the guaidian of the minor or the Court of Wards does not invest 
such manager with power to make acknowledgments of liability or 
payments so as to save limitation. The Court must be satisfied apart 
from the fact of such appointment, that the manager was “duly 
authorised” expressly or impliedly by the guardian or the Court of 
W ards to make the acknowledgment or payment.^ 

6. Sub-section (2) — General. — An acknowledgment under 

section 19 may be made by the person liable or by his agent, and such 

acknowledgment will bind not only the person by whom or by whose 

agent it is made, but also those who claim under such person. Where 

more persons than one are jointly liable, an acknowledgment by one 

of them will not bind the others,^ though it will bind the particular 

person who makes the acknowledgment and those who claim under 
him.2 

A payment under s. 20 is required to be made by the person liable 
to pay the debt or legacy or by his agent, and such payment will save 

Section 21 — Note 5 

1. (’16) 3 AIR 1916 Gal 107 (108) : 43 Cal 211 : 34 Iiid Gas 205 (DB), Uashbehary 

V. Anand. 

(’88) 1888 All W N 187 (189) (DB), Kamla Knar v. Har Sakai. 

(’94) 17 All 198 (208. 209) : 22 Ind App 31 : 6 Sar 551 (PC), Bcti Maharanj v. 
Collector of Ktawak. 

( 10) 6 Ind Gas 407 (408) : 34 !Mad 221 (DB), Kondarnodalulinga v. Sarvarayadu, 
(Acknowledgment by the Collector as the agent of the Court of Wards, is equally 
binding — Collector cannot promise to pay a barred debt.) 

[See ('97) 1897 Pun Re No. 1, p. 4, Sardaf IBachattai' Singh v. Jagannath* 
(Payment of money made in pursuance of an order of the President of the Court 
of Wards to the creditor of the ward on account of the debt due to him would 
not amount to part payment within the meaning of S. 20 though the order 
directing the payment would amount to an acknowledgment so as to save 
limitation under S. 19.)] 

. Section 21 — Note 5a 

1. (’39) 26 A I R 1939 Bom 237 (248, 249) : 183 Ind Cas 225 (DB), Bhalchandra 
Dattatraya v. Chanbasappa Mallappa. 

Section 21 — Note 6 

1. (’28) 15 AIR 1928 All 387 (388): 1101.0. 561 CDB), Gay a Prasad v. BahuPam. 
(’41) 28 AIR 1941 Mad 110 (110), C. K. Kunjandi v. Ghinnavava Roiother, 

(’05) 27 All 575 (579) : 2 All L Jour 287 (DB), Ashan-uUah v. Dahkhini Din, 

(Acknowledgment by one of the debtors if made as agent of the others will, how- 
ever, bind the other debtors.) 

(’35) 22 AIR 1935 Mad 101 (103) : 58 Mad 418 : 154 Ind Cas 1053 (DB), Lakshmi 
Naidu V. Gunnam7na. (Obiter — (’29) AIR 1929 Mad 881 (DB), Thayammal v. 
Mutliuktimaraswayni and (’20) AIR 1920 Mad 418 (DB), Muth% v. Md, Hies- 
saitif relied on.) 

2. (’28) 15 AIR 1928 All ^7(388): 110 I.C. 561 (DB), Prasad v. Bahu Bam 
(’12) 13 Ind Cas 702 (704) (DB) (Cal), Chandra Kumar v. Ram Din Poddar» 
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limitation nob only against the person by whom or by whose agent the 
payment is made, but also as against those who claim under such 
person.® Where more than one person are jointly liable to pay a debt, 
a payment under S. 20 need nob be made by all the persons liable bub 
may be made by any one of such persons.^ In such cases, limitation 
will be saved nob only as against the i^erson making the payment and 
those who claim under him, bub also as against other joint-debtors 
[except in cases coming under section 21 (2).]° In CJiinnenj v. 


3. ( 05) 27 All 575 (579) : 2 All L Jour 287 (DB), AsHaH'til-lnh v. L)(iJch}ii)ii Din, 
(But part payment by one of the judgment-debtors will not save limitation 
against the other judgment-debtors except where such other judgment-debtors 
are tlie legal representatives of the person making the payment.) 

<’2S) 15 AIR 1928 All 387(389): 110 Ind Gas 5G1(DB), Gaija Prasad v. P>ahu Ram. 
(’32) 19 A I R 1932 Cal 620 (620) ; 59 Cal 1128 ; 138 Ind Gas 710 (DB), Jogesh 
Chandra v. Monindra Narain. 

(’28) 15 A 1 R 1928 Mad 972 (975) : 112 Ind Gas 491, Chegamull Saganmull v. 
Ootindaswami Chetty, (A Plindu widow can keep a debt of the husband alive by 
making payments under Section 20.) 

4. (’26) 13 A I R 1926 Cal 150 (151) : 90 Ind Cas 774 (OB), Achola Sundari v. 
Doinatu (The expression ‘iMsrsons liable to pay’.in S. 20 does not mcixn the entire 
body of persons liable to pay the debt.) 

(’41) 28 AIR 1941 Mad 110 (110), G. K. Kunjandi v. Chinnavava Rowther 
(’37) 24 AIR 1937 Cal 191 (192) : 171 Ind Gas 712 (DB), Abheswari v. Raburali. 

(Rut if the debt is susceptible of division a different rule applies.) 

(’38) 25 AIR 1938 Cal 129 (131); 176 Ind Gas 191 (DB), Anzttr Rahman v. Upen- 

dranath 5a»naii/a. (Section 20 contemplates debts of all kinds whether secured 
or unsecured.) 

(■35) 22 AIR 1935 Mad 101 (103) : 58 Jlad 418 : 154 lud Cas 1053 (UB), Lakshmi 
Naidu v. Guyinamma. 

[But see ('34) 21 A I R 1934 Pat 224 (225) ; 151 Ind Gas 753, Mailho Lai v. 
Shamlal.] 

5. (’44) 31 AIR 1944 Mad 152 (152) : 215 Ind Gas 123, Madava Plllai v. Subra. 
vianxya. 

(’411 23 AIR 1941 Cal 643 (653) : ILR (1941) 2 Cal 311 : 198 Iiid Cas 471 (DB), 
Snkumari Gupta v. Dhirendra Nath, * 

( 41) 28 AIR 1941 Mad 110 (110), C, K. Kunjandi v. Chinnavaca Rowther. 

(’40) 27 AIR 1940 Cal 401 (403) : I L R (1940) 2 Cal 362 : 191 Ind Gas 608, i2an/ii 
Kumar v. Kisori Mohan. (Following (’06)33 Cal 1278 (DB), Domilal v. Roshan.) 
(’39) 26 AIR 1939 Mad 69 (70) : ILK (1939) Miid 140 : 180 Ind Cas 49 (DB), 
Somasundara Edangajmrandar v. Narasimha Chariar. (On death of Hindu 
father, sons becoming liable under pronote executed by father — One of the sons 
endorsing payment on pronote —Endorsement saves limitation also against son 
who has become a convert to Islam.) 

(’38) 25 AIR 1938 Mud 774 (777) : I L R (1938) Mad 968 : 178 Ind Gas 243 (DB) 
Pangudaya Pillai v Uthandiya Pillai. 

(’05) 32 Gal 1077 (1081) : 9 Cal W N 8GS (DB), Krisfma Chandra v. iJhairab. 

(15) 2 AIR 1915 Cal 5 (7) : 22 Ind Cas 510 (DB), Hem Ouindra v. Puma 

C/mndra. (Payment of interest by mortgagor after parting with equity of re. 

demption in one of the mortgaged i)roperties extends period of limitation against 
the purclmser.) 

(■27) 14 AIR 1927 Cal 193 (194, 195) : 98 lud Cas 331 (DB), Rajtilak Narayaa v. 

Mufixuddin Topadar. [Leioin v. Wilson, (1886) 11 A C 639, followed -Payment by 

~ Limitation was saved against the purchaser of equity of redemption ) 

< 33) 20 AIR 1933 Cal 325 (327) : 60 Cal 87 ; 143 Ind Cas 315 (DB), Umesh 

Chandra v. Hemanga Chandra. (Where estates A, B and C are included in one 

mortgage and the owner of A pays interest, the mortgagee’s remedy against B 
and C is preserved.) ® 
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Evctns^ a payment was made by the agent of the mortgagor after 
a portion of the mortgaged property had been sold by the mortgagor, 
and the question arose whether such payment saved limitation as 
against the purchaser from the mortgagor. It was held that the 
payment saved limitation also as against the purchaser. In construing 
section 40 of 3 & 4 will IV, c. 27, the material words in which are 
similar to the words of section 20, tbe Lord Chancellor said as follows : 


“It is quite clear that the payment of money to the mortgagee 
by the person liable to pay, in respect of the interest on the 
mortgage, continues the mortgage in all its original integrity 
and force, with respect to all the estates properly comprised in 
the mortgage, and which had not been aliened or conveyed away 
by the mortgagee, or with his assent.'* 

In this respect section 20 differs from section 19 under which the 
acknowledgment operates only against the person making the acknow- 
ledgment and not against others who may be jointly liable with him.^ 
In Lewin v. Wilson^ while discussing certain sections of a statute of 
New Brunswick which correspond approximately to sections 19 and 20, 
the Privy Council observed as follows : 


.... Payment and acknowledgment are two very different 
things. As regai'ds the person making them, acknowledgment 
may ... be made by a person who, though a party to a mortgage 
contract, has ceased to have any substantial interest in it and 
has nothing to lose by acknowledgment, whereas payment is ' 
certain to be made only by those who have some duty or interest 
to pay. As regards the recipient, so long as he is paid according 
to the intention of the contracting parties, he is in full enjoyment 
of his bargain and is not put upon any further assertion of his 


(*37) 24 AIR 1937 Cal 191 (192) : 171 Ind Gas 712 (DB). Ahheshwari v. Bahurali. 
(If the debt is one and indivisible, payment by one would interrupt limitation 
against all the debtors unless they can come within the exception laid down in 
Section 21 (2).) 

[See also (’37) 24 AIR 1937 Oal 226 (229) : 172 Ind Gas 121, Sudhamoyee Bose 
V. Bhujendra Nath. (Decree for rent of tenure against widow — Widow relin- 
quishing tenure in favour of reversioners — Payment by one reversioner — Time 
is extended against all.) 

f’38) 25 AIR 1938 Cal 129 (134) : 176 Ind Gas 191 (DB), Asizur Bahman v. 
Upendra Nath, (Joint mortgagors were held in this case to be joint contractors 
within the meaning of Section 21 (2).) 

(’30) 17 AIR 1930 Mad 738 (739, 740) : 127 Ind Gas 641, Lokanadha v. Lohhono, 
(Payment by one co-heir of the debtor saves limitation against the other 
co-heirs.) 

(’12) 17 Ind Gas 619 (619) (DB) (Mad), Velayudam v. VaithiUngam. (Suit on 
promissory note against promisor and promisor’s universal donee — Payment 
by promisor after the gift saved limitation against universal donee.)] 

6. (1864)145 R R 79 (84) : 11 L T (N B) 68 (72) : 11 H L G 115 : 10 Jur(NS)855 : 
13 W B 20 : 4 N R 520. 

7. (’35) 22 AIR 1935.Mad 101 (103): 58 Mad 418:154 Ind Gas 1053 (DB). Lakshmi 
T. Qun7ia7ntna, (Point conceded.) 

«. (1886) HAG 639 (645) : 55 L J P C 75. (Cited in (’38) AIR 1938 Cal 129 
(DB), Aziziir Rahman v. Upendra,) 
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rights; but not so if he only receives acknowledgment. If, there- 
fore, we find that the Legislature has used different language 
about the two cases, we must not readily conclude that it has 
done so by accident or without meaning it.'* 

The above passage sums up what may be assumed to be the 
reasons of the Legislature in making a distinction between sections 19 
and 20 on the question under discussion. 

What is the effect of this sub-section on the above summarised 
provisions ? As regards section 19, even if that section stood alone, an 
acknowledgment by one person can save limitation only as against 
him and not as against others who may be jointly liable with him, 
unless the latter have authorized the former to make the acknowledg- 
ment.® Hence, the effect of this sub-section is simply to provide that 
members of the groups specified therein are not ipso facto agents of 
each other for the purpose of making acknowledgments. In other 
words, the sub-section does not constitute an exception to section 19, 
but simply serves as an explanation to that section dealing with the 
question of who can be considered as agents for the purjxise of the 
section. Thus, it was observed in Chandra Kumar Dliar v. Eamdin 
Poddarf^ “section 21 does not lay down an exception to s. 19, but 
enumerates those cases in which the act of one member of a class is 
liable to be taken as the act of all; and, in respect of these cases, it 
provides that an acknowledgment of one should not, by itself, be taken 
as the acknowledgment of the other, but that there must be some 
authority express or implied.” 

As regards S. 20, if the persons liable constitute any of the groups 
mentioned in this sub-section and the debt is common to all the 
members of the group as such, this sub-section operates as an exception 
to the provisions of s. 20. The reason is that as a general rule, under 
S. 20 a payment by one of the persons liable to pay a debt will operate 
against all the persons liable to pay the same debt (see supra)^ while 
in the cases mentioned in this sub-section such payment will not 
operate against the other persons liable to pay the same debt.^^ Hut, 
where the debt is not common to all the persons but a distinct debt 
is owed by each of them, a payment by one of them will, even under 
S. 20 itself, operate only against him and not against the others unless 

9. (*05)27 All 575 (579) : 2 All L Jour 287 (DB), Ashanullah v. Dakkhini Dif^ 

(Sub-seotion does not constitute an exception to S. 19 ) ^ 

( 28) 16 AIR 1928 All 387 (388) : 110 I. C. 561 (DB), Oaya Prasad v. Bobu Bam. 

(’35) 22 AIR 1935 Mad 101 (103, 104) : 58 Mod 418 : 154 Ind Gas 1053 (DB), 

Lakshmi v. Gunnamma. (Payment by managing member — Authority to make 
payment is implied.) 

10. (’12) 13 Ind Cas 702 (704) (DB) (Gal). 

11. (’88) 25 AIR 1938 Gal 129 (131) : 176 Ind Cas 191 (DB). Azizur Bahman v. 
Upendra Nath. (Operation of S. 20 is subject to the provisions of S. 21 (2).) 

(*29) 16 AIR 1929 Mad 881 (882, 883) : 53 Mad 119 : 121 Ind Gas 858 (DB), 
^hayammal v. Muthukumaraswami Cheitiar. (The fact that the defendant 
ing the payment was permanently living and messing with the defendants 
Cia not constitute specific authorization within the meaning of S. 20.) 
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he has been authorized by the latter to make the payment. Hence, 
in such cases, the sub-section does not operate as an exception to s. 20. 
The effect of the sub-section in such cases is only to provide that the 
members of the groups referred to therein are not ipso facto agents of 
each other for making part payments or payments of interest. Thus, 
^vhile in regard to section 19 this sub-section operates only as an 
explanation and not as an exception, in regai'd to S. 20 it operates in 
some cases as an exception and in others as an explanation}^ In the 
undermentioned case’^ the Calcutta High Court observed as follows ; 

“The word ‘only’ in that sub-section [sub-s. (2)] is not a mere 
surplusage and if effect be given to the word, the sub-section 
would not in any way interfere with the operation of Ss. 19 and 
20, but would restrict the application of those sections to cases 
which strictly satisfy their requirements.” 

It is submitted that the proposition that this sub-section does not 
in any way interfere with the operation of Ss. 19 and 20, is, in view 
of the above discussion, too wide. 

In some decisions^® it has been held that a payment under s. 20, 
like an acknowledgment under S. 19, only operates against the person 
who makes the payment and not against the others. The logical result 
of this view will be that even in the case of section 20 (as in that of 
S. 19) this sub-section only operates as an explanation and not as an 
exception to the section. But, the balance of authority is against this 
view and it must be taken to be not good law. 

In the undermentioned case,’® it was held by the Patna High 
Court that the payment under s. 20 must be made by ajl the persons 
liable to pay the debt. On this reasoning it was held in that decision 
that a payment by one of two debtors could not save limitation as 


12. (’38) 25 AIR 1938 Cal 129 (134) ; 176 Ind Cas 191 (DB), Azizur Rahman v. 
Upendra Nath, (Obligation of the principal debtor and his surety are distinct.) 

(*37) 24 AIR 1937 Cal 191 (193) : 171 Ind Cas 712 (DB), Abhestrari v. Balnirali. 
(A Mahomedan debtor died leaving behind him his widow and sons — The 
widow made payment — Held it saved limitation in respect of her share of 
debt only.) 

13. (’38) 25 AIR 1938 Cal 129 (134, 3 35) : 176 Ind Cas 191 (DB), Azizur Rahman 
V. Upendra Nath* 

14. (’27) 14 AIR 1927 Cal 193 (195) : 98 Ind Cas 381 (DB), Rajtilak Narayan v. 
Mitfizuddi Topadar, 

^5. (’39) 26 AIR 1939 All 230 (231) : ILR (1939) All 258 : 181 Ind Cas 490 (DB). 
Ram Kumar v. Hira Lai. (Sub-section (2) does not lay down exceptions to any 
general principle embodied in S. 20 — Payment by one joint judgment-debtor does 
not save limitation againt others.) 

(’05) 27 All 675 (579) : 2 All L Jour 287 (DB). Ashan-ul-lah v. Dakhhini Din. 

See also the observations in the follotving cases : 

(’17) 4 AIR 1917 Mad 895 (895, 896) : 32 Ind Cas 608, Kothandaraman Chetty v. 
Shanmugan Chetty. 

(’l8) 6 AIR 1918 Cal 707 (709, 710) : 44 Cal 978 : 39 Ind Cas 705 (DB), Brojeiidra 
Kisheyre v. Hindustan Co-operative Insurance Co., Ltd. (Payment of interest 
by principal even with consent of surety does not extend limitation against a 

surety.) 

16 . (’34) 21 AIR 1934 Pat 224 (225) : 151 Ind Cas 753, Madho Lai v, ShamlaU 
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against the other. It was observed in this connexion that this is 

made clear by the provisions of this snb-section. In other words, the 

view according to the above Patna decision also seems to be that this 

snb-section is only an explanation to S. 20 dealing with what will 

constiljute agency for the purposes of making a payment under the 

section and what will not constitute such agency. But the view that 

a payrpent under S. 20 must be made by all the per-sons liable is not 
correct. (See supra.) 

The sub-section does not mean that a member of any of the 
classes mentioned therein cannot in any circumstances acknowledge 
or make payments on behalf of the other members of the class. Tlie 
word only” implies that where the person making the acknowledg- 
ment or payment is authorised to do so by the other members of 
the group to which he belongs, such acknowledgment or payment 
will operate against the other members also. In other woi-ds, the 
sub-section merely means that where there is nothing else than an 
acknowledgment or payment by a partner, joint contractor etc., the 
other partners, joint contractors etc., will not be affected by such 
acknowledgment or payment. Where, however, the person making the 
acknowledgment or payment has the authority of the other members 
of the group to which he belongs, to make the acknowledgment or 

payment, such acknowledgment or pavment will bind the other 
members also. ' 


805' Gordhandus v. 

Bhulubhai. (In a going mercantile concern a partner must be presumed to aetaa 
iin agent in making an acknowledgment or a mrt payment ) 

'Z> 

Bank Ltd. JaHndra Lath Majumdar. (Acknowledgment or part payment bv 

bind the other partners where such an act was necessary for o‘r 
usually done in carrying on the business —Contract Act, S, 251.) 

7.ns7i«a Beddxar. (Mercantile firm _ Partner’s authority extends to makuw an 
acknowledgment by part payment so as to bind his partners ) ^ 

(•28) 15 A,R 1928 AH 491 (492) : 50 All 982 : 111^^/0^143, v 

b^fds^be^fit' XTrir®'""' partnership business’ 

(■28) 15 AIR 1928 Mad 972 (975) : 112 Ind Gas 491 it v 

s.tsz’:; ''•■"V /ir r‘„zr :■ 

tract 8 hf ® t “ if has general authority to con 

it ifunne" ^ authority to keep thedebt al ve and 

thl wo?d°'^'c!fw”S Doongcrsey. (The meaning of 

( 88) 10 All 418 (420) : 1888 All W N 93 (DBl CmRa, n j ■ t> s 
nqnn^ oa aoo ^ ^ Oadti Bibi v. Parsotam. 

^i»uu; 24 Bom 493 (502) : 2 Bom Tj R q 7 Q • v, 

SI ;s T 

^ 1888 Bom P J 147, Ravji y. Narayandas. 

SomLtndarlm atftulr ^(WhV Aiyangar v. 

oo oblipors 1 .*^ letttar. (When nothing more appears than that one of several 

« ."ZiilZmS”*"’," “’■""'""S'”*- .„k 

g ent Will not save limitation against the other obligors of the debt ) 

3.Lim,48. 
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Section 21 In the undermentioned case'® of the Rangoon High Court it was 

Note e observed that the existence of a mortgage or charge on immovable 

property would be a circumstance beyond the mere acknowledgment 
or payment referred to by the sub-section, and that therefore, a 
payment made by one of several persons jointly liable in resfjfect of 
a mortgage would, under s. 20, operate against all of them, not^ifch- 
standing the provisions of this sub-section. It is submitted' that the 
reasoning is not correct. It assumes that S. 20 makes the existence of a 
mortgage or charge a determining factor in regard to the applicability 
of the rule contained therein, viz., that a payment by one of several 
joint debtors operates against all of them. This view of S. 20 is not 
correct. That section makes no distinction between secured and 
unsecured debts, and equally in both cases the fact that the debt is 
common to all the debtors is the only factor on which the rule that 
payment by one operates against all is based. 

The authorisation of a member of any of the groups mentioned 
in the sub-section to acknowledge or pay on behalf of others may 
be express or implied and may be general or special (see Notes under 
Ss. 19 and 20.) It need not have been made with reference to the 
particular acknowledgment or payment in question.'® 

The sub-section does not interfere with the rule under Ss. 19 
and 20 that an acknowledgment or payment will operate against the 
person making such an acknowledgment or payment and those who 
claim under him irrespective of its consequences with regard to other 
persons who may be jointly liable with him.^® 

The word “chargeable’* in this sub-section refers not only to 
personal liability but also to liability in respect of property?^ Hence, 
in cases where this sub-section operates as an exception to S, 20, it will 
serve as such exception both with reference to personal liability as 
well as liability with reference to property. In other words, where one 
member of any of the groups mentioned in this sub-section makes a 
payment under S. 20, limitation will not be saved as against the other 
members of the group not only with regard to their personal liability 
but also with regard to their liability in respect of property, 

18. (’36) 23 AIR 1936 Rang 504 (505) : 165 Ind Gas 828. V Tha Mo v. Palani- 
appa. (In case of a simple promissory note however payment by a debtor does 
not operate to save limitation against his co-debtors.) 

See also Note 11. 

19. (’33) 20 A I R 1933 Cal 826 (827) : 147 Ind Gas 459 (DB), Jihan Krista v. 
Hari Nath, ((’22) AIR 1922 All 230 (DB), Narain Kao v. Manni Kuar, distin- 
guished.) 

20. (*12) 13 Ind Gas 702 (704) (DB) (Cal). Chandra Kumar v. Kam Din Poddar, 

(Section 21 does not lay down exceptions to S. 19.) 

(*28) 15 AIR 1928 All 387 (388) : 110 I. G. 561 (DB). Qaya Prasad v. Babu Kam. 

(’35) 22 AIR 1935 Mad 101 (103) : 58 Mad 418 : 154 Ind Gas 1063 (DB), Lakshmi 

Naidu V. GunTtamma^ 

21. (’29) 16 A I R 1929 Mad 881 (884) : 53 Mad 119 : 121 Ind Cas 858 (DB), 
Thayammal v. Muthukumaraswami Chetiiar. (The term ‘joint contractora has 
been held by the Madras High Coart to include joint mortgagora.) 

% 
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The categories mentioned in this sub-section are exhaustive and 
not merely illustrative.^^ Hence, in cases which do not come within 
any of them the operation of Ss. 19 and 20 will not be affected in any 
way by this sub-section. The view expressed in the undermentioned 


decision^ that the categories mentioned in this sub-section are not 
exhaustive is, it is submitted, not correct. 

4 

The sub-section is not concerned with the question as to the 
validity of an acknowledgment or payment made to one of several 


creditors. Hence, a payment made to one of several joint mortgagees 
is sufficient for the purposes of section 20.^'* 


7. Joint contractors — Acknowledgment or payment by 
one of them — Effect of — An acknowledgment under s. 19 saves 
limitation only as against the person who makes the acknowledgment 
and those who claim under him. Hence, where an acknowledgment 
of liability is made by one of several joint contractors, limitation is 
saved only as against the particular joint contractor who makes the 
acknowledgment and those who claim under him and not as against 
others. Where, however, any of the other joint contractors has autho. 
rised the acknowledgment to be made, it will bind him and limitation 
will be saved as against him also. This sub-section provides that the 
mere fact that certain persons are related to each other as joint 
contractors cannot make them, by itself, agents of each other for 
making acknowledgments of liability. 

As regards a payment under s. 20, where the debt is common to 
several joint debtors, a payment by any one of them will save limita- 
tion as against the others also. The eflecb of this i)rovisioii is curtailed 
in the case of joint contractors by sub-s. (2) of this section. Hence, in 
the case of joint contractors, though the debt may be common to all of 
them, and notwithstanding the provisions of s, 20 , a payment by one of 
them will not save limitation against the others.^ Thus, where A 
and B borrow money on the security of a promissory note,^ or a 


2 2. (*30) 17 A I R 1930 Mad 738 (739. 740) : 127 Ind Cas G41. Lohanadha Naiko 
V. Lokhono. (Thus co-heirs and other persons who derive their liability not 

from direct contract with the promisee cannot be b^ou^ht within the scop© of 

S. 21 (2).) 

^ ^ ^0®' Kothandaranian 

Chetty V. Shunmugam Chetty. (The words ‘joint contractors’ in 8. 21 apply to 
surety.) * ‘ 

24. (’28) 15 AIR 1928 All 387(389):I10 I.C. 561 (DB), Gaya Prasad v. Pabu Ram. 

Section 21 — Note 7 

1. (’42) 29 AIR 1942 Cal 251 (255) : ILR (1941) 2 Cal 576 : 201 Ind Ca« 138 (DB) 
onan Chandra Y. Manor an jan, (Hundi.) 

C33) 20 AIR 1933 Cal 90 (91) : 141 Ind Cas 716 (DB), Wazed AH v. Brojendro. 

2. (’41) 28 AIR 1941 Rang 37 (40) : 1940 Rang L R 603 : 194 Ind Cas 177 (DB), 

(There must be some evidence from which it 
one joint cmtractor was acting as agent of other.) 

Palaniappn v. U 

/»qax oi a ttI AIR 1936 Kang 504, U Tha Mo v. Palaniappa^ confirmed.) 

•28 16 V. Gnana. 
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bond,^ a payment by A will not save limitation against B. But, where one 
joint contractor has authorised another joint contractor to make a pay- 
ment, such payment will save limitation against both.®* Such authorisa- 
tion need not be express and may be inferred from the conduct of the 
joint contractors.^ 

Although a payment by one of several joint contractors will not, 
in the absence of authority from the others, save limitation as against 
them, yet, the payment will save limitation as against the particular 
contract or who makes the payment^ and those who claim under him.® 
It has been held that although the payment or acknowledgment 
by one joint debtor may not, in view of this section, save limitation as 
against any other debtor, the former can sue the other co-debtors for 
contribution where he has been compelled to pay more than his share 
of the joint debt.^ 

(’33) 20 AIR 1933 Cal 826 (826) : 147 Ind Cag 459, Jiban Krista v. HaH Nath, 
C26) 13 AIR 1926 Oudh 601 (603).: 96 Ind Gas 353 : 2 Lack 180 (DB). Oudh Cam- 
me^'cial Banh^ Ltd. v. Bishambhar Nath. (Promisors in this catje were jointly 
and severally liable under the promissory note.) 

(’ll) 11 Ind Gas 858 (858, 859) (DB) (Low Bur), Muthuveerappa Chetty v. Abdul 
Kadir. (The decision in so far as it lays down that the authority should be ex- 
press is, it is submitted, not correct.) 

{’301 124 Ind Gas 555 (555, 556) (DB) (All), Bhagwat Prasad v. Muzaffar. 
iSee also (’34) 21 A I R 1934 Pat 2*24 (225) : 151 Ind Gas 753, Madholal r. 
Shamlal. (Hand-note executed by two persons —Payment by one does not save 
limitation against others The reasoning on which the decision is based is that 
under S. 20 where there are more than one debtor the payment must be by all 
the debtors — Submitted that this view is not correct.)] 

3. (*32) 19 A I B 1932 Cal 620 (621) : 59 Cal 1128 : 138 Ind Gas 740 (DB), Jogeah 
Chandra Saha v. Monhidra IVa?*atn Chakravarty. ((*12) 14 Ind Gas 128, Arjiin 
V. Bohinia Banu^ is correctly decided.) 

3a. (’28) 15 AIR 1928 Mad 173 (174) : 107 Ind Gas 646, Rangasami v. Samas^im- 
da*‘am. (Authority need not be express.) 

(’18) 5 AIR 1918 Oudh 152 (153) : 45 Ind Gas 613, Mziharak Ali v Gopi. 

(*35) 22 AIR 1935 Mad 101 (104) : 154 Ind Gas 1053 : 58 Mad 418 (DB), Lakakmi 
V. Gu-nnamma. (A and B co-mortgagors — A making payment can be shown to 
have acted as manager of family authorised to pay on B’s behalf also.) 

4. (’28) 15 A I R 1928 Mad 173 (175) : 107 Ind Gas 646, Rangasamy t. S<Mwa- 
sundaram. (Previous endorsement by A — Subsequent endorsement by B — Held, 

B had adopted and ratified the prior endorsement.) 

(’35) 22 AIR 1935 Mad 101 (104) : 154 Ind Gas 1053 : 58 Mad 418 (DB), Lakshmi 
V. GunnaniTtia. (Agency may be implied from the facts and circumstances.) 

(’15) 2 AIR 1915 Mad 307 (307) : 25 Ind Gas 927, Annamalai Pattar v. Naleaa 
Aiyar. (Held that the series of endorsements on the promissory note constituted 
sufficient evidence that the defendants had authorised each other to make 
acknowledgment so as to bind both.) 

5. (’41) 28 AIR 1941 Mad 110 (110), C. K. Kmijandi v. Chinnavava Roiother. 

(’23) 10 AIR 1923 Bom 369(369): 74 Ind Gas 302 (DB), Devi Chand v. Jamshedji. 

6 (’28) 15 AIR 1928 All 387(389) : 110 I.C. 561(DB), Gaya Prasad v. BabuRami. 
(’32) 19 A I R 1932 Cal 62 J (620) : 138 Ind Gas 740 ; 59 Cal 1128 (DB), Jogesh- 

chandra v. Monindra Narahi, 

(’15) 2 AIR 1915 Mad 962 (965) : 28 Ind Cos 69, Kallianianima v. Narayanan. 

(’23) 10 AIR 1923 Lab 135 (137,138): 71 I.C. 1S7(DB), Bamktshen v. Hirde Ram. 

7. (’16) 2 AIR 1915 Mad 676 (678) : 39 Mad 288 : 27 Ind Gas 337 (DB), Abraham 
V. Baphial. (This is bo because duty to contribute is clearly distinct from the 

duty to pay to the promisee.) 
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8. **Joint contractors,” meaning of. — Where two or more 
persons jointly make a contract with another person, the former will 
be joint contractors. The question has arisen if the expression “joint 
contractors ’ in S, 21 includes any other class or classes of persons and 
if so, what class or classes of persons? On this question, there is a 

conflict of decisions. The different views taken may be classified as 
follows : 

(l) The first view is that the tost to be applied to see if any set of 
persons would constitute joint contractors is whether they are 
jointly liable on a contract which, wheri it was mcLde, was made 
by two or more persons jointly. According to this view, where a 
contract is made by two or more persons jointly, all persons 
who are jointly liable on such a contract will be joint contractors 
within the meaning of this section although they or any of them 
may not have l)een, origmally, parties to the conti'act. Thus, 
where A and B make a joint contract with c, and A dies leaving 
D as his heir. B and D would be joint contractors.^ Similarly, 
where A and B make a joint contract with c, the successors of 
A and B would be joint contractors.- But, where the contract, 
when made, was not entered into by several persons jointly but 
was only made by a sole contractor, the fact that subsequently 
two or more persona become jointly liable under the contract 
cannot make such pei'sons joint contractoi*s.®‘ Thus, the co-beirs 
of a single debtor will not be joint contractore .-^ Similarly, where 

Section 21 — Note 8 

1. ( 41) 28 AIR 1941 Mad 110 (111), C.K, Kunjandi v. Oiinnavav-a. {One of joint 
oonfcraotors dying -Subsequent payment by other within limitation — Pavment 
does not save limitation against heirs of deceased joint contractor ) 

(•38) 25 A I R 1938 Cal 129 (132. 136) : 176 Ind Gas 191 (DB), Aziznr Bnhman 
Osntantv. Upeiidf'anat h Samaiita. (Mortgage by A and B — A dying leavin*^ B 
C and D M heirs — Payment by B after the death of 4, on his own behalf Jnly 
wall not operate as against C and D-The faot that the surviving oo-mortgagor 

( 'l^=rA7^K co-lieirs does not affect the question.) 

^ 613- Mubarak v. Oopinalh. 

[Ssa ( 33) 20 A I R 1933 Cal 268 (269, 270) : 143 Ind Gas 472 (DB), Dharnidhar 
V. Indranarayan. (Mortgage by 4 and B - B dying leaving C, his son -Pay- 
ment by A does not oi>erate against C.)] 

V. Durai- 

A co-mortgagora are joint contractors.) 

no A? ^31 (DB), Sarah NaraUi Das v. Tap 

Ojha (Mortgageby two widows- Reversioners succeeding to estate are joint 

V. Durgaram, distinguished.) 

PillaA (P (Mad), Velayudam Pillai v. V aUhiyalingam 

-^“3 universal donee from e^eournt Aho 

joint contAl'rf.r”""’’" 

V. Chinavava Bowtker. 

i-ini sT i o I'mitation against other heirs.) 

■^he 0 ^“ f Sarodacharan v. Durga Bam. (Go- 

of sole mortgagor are not joint contractors ) y « . O-o 

16 AIR 1929 Mad 419 (420) ; 118 Ind Gas 302, Nara^mha Rama Aiyar v 
J raliim. (Payment by one co-heir will extend period of limitation against other 
co.hens even where such co-heirs take the property as tenants-in-oommL aAj 
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A mortgages certain property to B and subsequently transfers 
a portion of the equity of redemption to c who therefore becomes 
jointly liable with A in respect of the mortgage to B, A and c 
are not joint contractors.^ 

(2) The second view is that the test to be applied to see if certain 

persons are joint contractors is whether, at the time of the 
acknowledgment or ^payment they are jointly liable on a contract.® 
According to this view, therefore, although a contract may have 
been made, in the first instance, by a sole contractor, if subse- 
quently several persons become jointly liable on the contract, 
they will be joint contractors within the meaning of this section. 

Thus, the co-heirs of a single debtor will be joint contractors 
under this view.® 

(3) The third> view is that the expression **joint contractors*’ is 

confined to persons who themselves jointly enter into a contract 
with another and cannot apply to their successors. According to 
this view, even where a contract is made by several persons 
jointly, the successors of the contractors will not be joint con- 
tractors. This view proceeds on the ground that the categories 
given in S. 21 are exhaustive and not merely illustrative and 

that their interests are several — (’12) 14 Ind Cas 128, Arjun v. Bohima Banu, 
dissented from.) 

( 38) 25 AIR 1938 I\Iad 111 (112) t 175 Ind Cas 426, I^agayyci v. Durai"" 

swami Naidn. {Obiter.) 

(’38) 25 AIR 1938 Cal 129 (136) ; 170 Ind Cas 191 (DB), AHzur Rahman v. Upen- 
dranaih Samanta. 

4. (’33) 20 A I R 1933 Pat 1 (4): 12 Pat 93 (DB), Badri Das v. Pasupathi. { (’20) 
AIR 1920 Mad 418 (DB), Muthu v, Md. Hussain^ distinguished.) 

(’33) 20 AIR 1933 Cal 325 (327): 60 Cal 87: 143 Ind Cas 315 (DB), Omeshchandra 
V. Hemangachandra. ( (1864) 10 Jur (N S) 855, Chiniiery v. Evans^ followed.) 

(’05) 32 Cal 1077 (1080, 1081) (DB), Krishna Chandra v, Bhairab Chandra. 

(’06) 33 Cal 1278 (1281) : 11 Cal W N 107 (DB), Do^yiilal Sahu v. Roshan Dobay. 
(Payment by mortgagor who ie personally liable operates against transferee of 
equity of redemption also.) 

(*27) 14 AIR 1927 Cal 193 (195) (DB), Raj Tilak v. Miifizuddi. (Do.) 

(’15) 2 A I R 1915 Cal 5 (7) : 22 Ind Cas 510 (D B), Hemchandra Chamdhry v- 
Poornachandra Chotvdhry. (Do.) ^ 

iSee also (’18) 5 AIR 1918 Lab 310 (312, 313) : 44 Ind Cas 213 : 1918 Pun Be 
No. 3 (DB), Ram Chand v. Metca Ram. (Payment by mortgagors to sub-mort- 
gagee keeps alive the right of suit by sub-mortgagee against the sub-mort- 
gagor.)] 

5. (’36) 23 AIR 1936 All 820 (825) : I L R (1937) All 272 : 166 Ind Cas 106 (FB), 
Mahomed Taqi Khan v. Raja Ram. (Overruling AIR 1927 All 209 (D B), 
Jbrahim v. Jagdish and AIR 1918 All 61 (DB), Raushan v. Kanhaiya.) 

6. (*36) 23 A I R 1936 All 820 (825): I L R (1937) All 272: 166 Ind Cas 106 (FB), 
Mahomed Tagi Khan v. Raja Ram. (Co-heirs of sole mortgagor are joint con- 
tractors.) 

(’12) 14 Ind Cas 128 (128) (Cal), Arjun Ram Pal v, Rohhna Banu, (Do.) 

(’35) 22 A I R 1935 Cal 648 (650) : 158 Ind Cas 512, Annada Charan v. Jhatu 
Charan. (Following AIR 1922 All 37 (DB), Collector of Jaunpur v, Jamuna 
Prasad -(’10) 37 Cal 461 (DB), Sarodacharan v. Durgaram, not followed.) 

(’18) 5 AIR 1918 Low Bur 136 (137) : 9 Low Bur Rul 78 : 40 Ind Oas 858. Tag- 
appa V. Mahomed. ( (’12) 14 Ind Cas 128, Arjun v. Rohima Banu^ relied on.) 
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that coses of co-heirs and other persons who derive their liabi- 
lity not from direct contract with the promisee, cannot be 
brought within its scope/ 

It is submitted that the first view mentioned above is correct on 
principle. The expression “joint contractors” necessarily implies that 
the persons have joinilij entered into a contriict. Where one of them 
dies, his successor will be in the same legal position and will be a joint 
contractor with the other.® But, where the contract is entered into by 
a sole contractor, his successors will bo only successors of a sole 
contractor and cannot have the character of joint contractors.^ The 
balance of authority also is in favour of this view. 

9. Co-heirs of single debtor, whether joint contractors. —See Note 8. 

10. Muhammadan co-heirs. — An acknowledgment of liability 
itnder S. 19 is effective only against the person making the acknowledg- 
ment and cannot save limitation against other x^ersons who may be 
jointly liable with the person making the acknowledgment. So, 
independently of the question whether or not the co-heirs of a deceased 
Muhammadan debtor are joint contractors within S. *21, sub-s. (2), an 
acknowledgment made by one of the co-heirs cannot save limitation 
as against any other co-heir except where the latter has authorized 
such acknowledgment.^ 

As regards the question whether a part pcnjment or payment of 
interest under S, 20 by one of the heirs of a deceased Muhammadan 
debtor will save limitation against the other heirs also, there is a 
conflict of decisions. According to one view such i)ayment will not 
save limitation against the other heirs. This view is based on the 
ground that the co-heirs are joint contractors and so, under sub-s. (2) 
of this section, payment by one of them will be effective only against 
the particular co-heir who makes the payment and not against others.**^ 

7. (’30) 17 A I R 1930 Mud 738 (739, 740) : 127 lucl Gas 641, Tjohanaiha v. 
Tjohhono Naiko, (Descendants of co* mortgagors are not joint contractors.) 

8. (’41) 28 AIR 1941 Mad 110 (ill), C. K. KunjaniH v. Chinnavava Ilowther, 

9. See (’10) 5 lud Gas 484 (485) : 37 Cal 461 (l)B), Sat\ darharan v. Diirgatam. 

Section 21 — Note 10 

1. (’42) 29 AIR 1942 Pat 73 (75) : 20 Pat 770 : 199 Ind Gas 566 (DB), Fida Ali v. 
lihuneshwari Knar. (Mortgage by deceased Muhaininudan — .Acknowledgment by 
one heir cannot save limitation against others.) 

(’36) 23 A I R 1936 All 820 (825, 826) : ILR (1937) All 272 : 166 I G 106 (FB), 
Aid. Taqi Khan v. Raja Ram. (Co heirs of debtor are joint contractors — (’18) 
AIR 1918 AH 61 (DB), Raushan v. Kankaiija and AIK 1927 All 2‘>9 (DB), /6ra- 
him V. Jagdish, hell overruled.) 

(’22) 9 AIR 1922 All 37 (41) : 44 All 360: 66 Ind Gas 171 (DB), Colla.-lor of Jaun- 
piir V. Jamna Prasad. 

(’30) 17 AIR 1930 Mad 218 (220): 53 Mad 480: 122 lud Gas 501 (D B), Raja Rama 
V. Fcdcrtiddin Sahib. 

2. (*36) 23 A I R 1936 All 820 (825. 826) : I L R (1937) All 272: 166 Ind Caa 106 
(FB), Md. Taqi Khan v. Raja Ra/n. (Overruling AIR 1927 All 209 (DB), Ibra- 
him V. Jagdish.) 

(’12) 14 Ind Cae 128 (128) (Cal), Arjun Ram Pal v. Rohima Banu. 

(*18) 5 A I R 1918 Low Bur 136 (137) : 9 Low Bur Rul 78 : 40 Ind Gas 858, Tag- 
appa Chetty y. Mahomed, 
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Awarding to the second view also a payment by one of the co-heirs 

will not save limitation against the other co-heirs. Bat this view 

proems on the ground that under Muhammadan law, each co-heir is 

bound to pay only a proportionate share of the debt of the deceased 

and so, there being no common debt between the co-heirs, a payment 

^ one of them opei-ates only as against him and not against others.^ 

^ view IS that a payment by one co-heir will operate as against 

the other co-'heirs also, the reason being that the debt is a single debt 

under section 20 and the co-heirs are not joint contractors within the 
meaning of this section.^ 

11. Co.mortgagors— Acknowledgment or payment by one 

—Effect of — An acknowledgment by one co-mortgagor will be effec- 
tive only against him and cannot save limitation as against other 
co-mortgagors. The reason is that apart from the provisions of this 
section, under section 19, an acknowledgment by one of several joint 
debtoi-s will save limitation only as against the person making the 
acknowledgment and not against his co-debtors. 


As regards the question whether a payment under section 20 by 

one co-mortgagor will save limitation as against other co-mortgagors 

also, there is a conflict of decisions. The different views taken may be 
classified as follows : 

(l) The first view is that a payment by one of the co-mortgagors 
will not save limitation against the other co-mortgagors. This 
view is based on the ground that co-mortgagors are joint 
contractors with in section 21 , sub-section (2).^ 

3. (’37) 24 A I B 1937 Cal 191 (192, 193) ; 171 Ind Oas 712 (D B). Abheswari v. 

Baburah (It IB only where the debt is one and indivisible that payment of 

intei-est bj one of the debtors would interrupt limitation against all unless the 
ease eame within Section 21 (2). ) 

{See also ('85) 11 Cal 421 (427) (DB), Bussenteram v. Kamaluddin.-] 

4 . (’29) 16 AI B 1929 Mad 419 (420) ; 118 Ind Cae 302, Narasimha v. Ibi'ahUn. 

Section 21 — Note 11 

1. (’43) 30 A I R 1943 381 (388) : I L R (1943) Bom 486 : 210 Ind Oas 632 

(DB), Dashrath v. Gajajian, (The words " joint contractors ” in S. 21 (2), Lim. 
Act mast be taken to include co-mortgagors.) 

(’42) 29 A I R 1942 Pat 73 (75) : 20 Pat 770 : 199 Ind Gas 566 (D B), Fida Ali v. 
Bhuneshioarx Kuar. (Mortgage by deceased Muhammadam — Acknowledgment 
by one heir cannot save limitation against others.) 

(’39) 26 A I R 1939 Pat 461 (455) : 18 Pat 434 : 184 Ind Gas 597 (D B), Ramesh^ 
war Dayal v. Ram Das Sahu. 

{ 02) 25 Mad 220 (233) (F B), Narayana Ayyar v. V enkataraniana Ayyar, (Oo- 
moi’t^gagora are joint contractors and acknowledgment by one cannot save limi- 
tation against others.) 

( 28) 15 AIR 1928 All 387 (388) : 110 I G 561 (DB), Oaya Prasad v. Bdbu Ram, 

G36) 23 AIR 1936 AH 820 (825, 826) : ILR (1937) All 272 : 166 Ind Gas 106 ^FB), 
Mahomed Paqi Khan v. Raja Ram, (Acknowledgment by one of the heirs of a 
mortgagor does not save limitation against others.) 

2. (M3) 30 A I R 1943 Bom 381 (383) : I L R (1943) Bom 486 : 210 Ind Oas 532 
(DB), Dashrath Motiravi v. Gajanan Keshav. 

(’41) 28 A I R 1941 Rang 37 (41, 46) : 1940 Rang L R 603 : 194 Ind Gas 177, 
(DB), Fsoof Karxoa v. .I/rs, Niemeyer, (Mahomedan brother and sister execat- 



AGENT OF PERSON UNDER DISABILITY 


761 


The balance of authority is in favour of this view. It is sub- 
mitted that this view is also correct on principle. The obligation 
of co-mortgagors to pay the mortgage debt is based on contract 
and prima facie, therefore, co- mortgagors are joint contractors. 
The fact that the sub-section specifically refers to mortgagees but 
does not specifically refer to mortgagors does not appear to bo a 
sufficient reason for not giving the words “joint contractors*' their 
natural meaning. 

( 2 ) The second view is also to the effect that a payment by one of 
the co-mortgagors will not save limitation against other co- 
mortgagors. But the reason given is that under S. 20 (as in the 
case of section 19) a payment by one joint-debtor cannot save 
limitation as against other joint-debtors.^ The difference between 
the first view and this view is this. Under the first view, a 
imyment by one co-moi*tgagor would, if s. 20 stood alone, operate 
against the other 00 - mortgagor also, but this result is averted 
by the operation of s. 21, sub-section (2). But, under this second 
view even under section 20 itself, such payment would not save 
limitation against the other eo-raortgagors. It is submitted that 
the latter view is not correct. It is now settled law that a 
payment under section 20 will save limitation as against all the 
persons who are liable to pay the debt. 

ing mortgage — Payment by one cannot save limitation against other — Brother 
cannot be deemed to be sister^s agent.) 

(’39) 26 A I R 1939 Kang 287 (288, 289) : 184 Ind Gas 622 (D B), U So Mauna v. 
•T, Tlvom, 

(’29) 16 AIR 1929 Mad 881 (884) : 121 Ind Gas 858 ; 53 Mad 119 (DB), Thayam- 
mal V. M uthuknmaraswami. 

( 20) 7 AIR 1920 Mad 418 (419) ; 55 Ind Gas 763 (DB), yiicthii v. Muliam-niad. 

(*15) 2 AIR 1915 Cal 652 (653) : 26 Ind Gas 511 (DB), Baikuntagni v, hal Chand, 

(’36) 23 A I R 1936 All 820 (825) ; I L R (1937) All 272 : 166 Ind Gas 106 (F B), 
M^ahomed Taqi v. Baja Bam. 

( 18) 5 AIR 1918 Pat 646,(646) ; 43 Ind Gas 351 (DB), Sarab Narain Das v. Top 
Ojha. (Successors of original mortgagors are joint contractors.) 

( 38) 25 A 1 R 1938 Mad 111 (112) : 175 Ind Gas 426, Nagayya Naidu v. Durai- 
sain^ Naidu, (Purchasers from oo-mortgagors are joint contractors.) 

(’33) 20 AIBn933 Cal 2G8 (269, 270) : 143 Ind Gas 472 (DB), Dharanidliar Ohose 
V, Indranarayan Sinka. (Mortgage by .4 and B — B dying leaving C, his son — 
Payment by A does not operate against C.) 

r38) 25 A I B 1938 Cal 129 (132) : 176 Ind Gaa 191 (DB), AHzwr Ralmian v. 
U pendranath. (Do.) 

(’18) 3 AIK 1918 Oudh 152 (153): 45 Ind Gas 613, Mubarak Ah v. Qopinath. (Do.) 
[See also (’32) 19 AIR 1932 Cal 620 (621) : 59 Cal 1128 : 138 Ind Gas 740 (D B), 
Jogesk Chandra y. Manindra Narain.] 

3 (’05) 27 All 575 (679) : 2 All L Jour 287 (DB), Aalianullah v. Dakkhhw Din. 

T observations in the following cases, which indicate that payment 

and acknowledgment stand on the same footing in this respect : 

(’ 18 ) 5 AIB 1918 Cal 707 (709, 710) : 44 Cal 978 : 39 Ind Cas 705 (DB), Brojendra 
y. Htndusthan Co-operative Insr. Society Ltd. (Payment by principal debtor 
does not keep alive the debt against the surety.) 

<’17) 4 AIB 1917 Mad 895 (895, 896) : 39 Ind Oas 603, Koihandaraman Ghetty v. 

Shunmfigam ChMty. (The words ‘joint contractors ’ in S. 21 would apply to a 
firurety.) *' 
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^ payment by one co-mortgagor will 
save limitation against the other co-mortgagors also. This view 

proceeds on the ground that s. 2 i, sub-s. ( 2 ) is relevant only when 
the question is whether a certain person is or is not the duly 
authorized agent of another person for the purpose of making an 
acknowledgment or payment on his behalf. -According to this 
view, where, independently of any question of agency, one 
T^rson is competent by his act, to start a fresh period of limita- 
tion against another person, s. 21 , sub-s. ( 2 ) has no application 
at all. Hence, as under s. 20, a payment by one co-mortgagor 
will save limitation against other co-mortgagors also, apart 
from any question of agency, S, 21, sub s, ( 2 ) does not apply at 
all to the question.^ But, in regard to the personal covenants of 
the mortgagors, the liabilities are distinct and so, under s. 20, 
payment by one of the co-mortgagors will not save limitation 
as against the others unless the person making the payment is 
the duly authorized agent of the person sought to be bound.® 
In such cases, s. 21, sub- section ( 2 ) would be relevant as showing 
that one joint contractor is not, ipso facto, the agent of another 
joint contractor for the purpose of making an acknowledgment 
or payment on his behalf. It is submitted that this view also is 
not correct. The language of sub-s. ( 2 ) is general and docs not 
warrant the view that the sub- section does not apply to cases 
where the act of one person binds another independently of any 
question of agency. Further, there is no reason for making any 
distinction between the liability of the co-mortgagors as regards 
the property and their liability on their personal covenants. 

In either case, the debt would be only one and the same for all 
the debtors. 

( 4 ) The fourth view also is that a payment by one co-mortgagor will 
save limitation as against other co-mortgagors also. But, the 
reason given is that the existence of the charge on the property 
is clearly something beyond the payment or acknowledgment 
which follow the words *'by reason only oV" in S . 21, sub-s. ( 2 ).® 

4 , (’33) 20 A I R 1933 Pat 1 (5) : 12 Pat 93 : 140 lud Cas 145 (DB), Badri 
Pasupuii Banerji, (Per Agarwala, J.) 

(*8G) 23 A I R 1936 Pat 361 (362) : 163 Ind Cas 808, Sripati Samanta v. Lalji 
Sahu. (Distinction between joint contractors and the body of persons interested 
in equity of redemption is that with the joint contractors there are number of 
separate single debts : for the persons interested in equity of redemption there is 
one single indivisible debt and a single indivisible security.) 

5 (’36) 23 AIR 1936 Pat 361 (362) : 163 Ind Cas 808, Sripati Samanta v. Lalji, 

[See also (*38) 25 A I R 1938 Pat 383 (385) : 174 Ind Cas 156 (D B), Baijnath 
Prasad v. Sati Lai Sahu. (According to Wort, J. payment by one co-mortgagor 
■will keep alive the mortgage against all but will not keep alive the personal 
liability of the other mortgagors But according to Manohar Lall, J. payment 
by one mortgagor cannot save limitation against the other mortgagors.)] 

6 . (’36) 23 AIR 1936 Rang 504 (505) : 165 Ind Cas 828, U Tha Mo v. Palaniappa 
Chettiar, (But in case of a simple promissory note, payment by a debtor does not 
extend limitation against his co-debtor.) 

See also Note 6. 



AGENT OP PERSON UNDER DISABILITY 763 

It is submitted that the reasoning is not correct. It assumes 
that the existence of the charge is a determining factor under 
S. 20 in making a payment by one of the co-mortgagors effective 
against the others. This is not so. Under that section, the basis 
cn which limitation is saved against all the co-debtors is that 
the debt is common to all of them. No special significance 
attaches to its being a secured debt. 

(5) In the undermentioned case/ a payment by one co-mortgagor 
was held sufficient to save limitation under s. 20 as against other 
co-mortgagors also. But, no reference is made to the provisions 
of s. 21, sub-s. (2) at all. In view of the discussion above, the 
decision cannot be accepted as correct. 

(G) a mortgaged his property to B. B sub-mortgaged the property to 
c. It was held that a payment by A to c saved limitation for a 
suit by c, not only against A but also against B.® The reason 
given was that though the debt due by A and B was one and the 
same, they were not contractors. But, at the same time, 

it was pointed out that A and B were not co- mortgagors. Hence, 
the case did not touch the question whether co-mortgagors are 
joint contractors. 

(7) Tn the undermentioned case,^ where there were two mortgagors, 
A and B, it was contended that a payment made by A alone 
would not be effective under section 20 to start a fresh period of 
limitation. This contention was overruled and it was held tliat 
the section did not require that the payment under it should be 
made by the entire body of persons liable to pay the debt. It 
is submitted that this case does not touch the question as to 
whether a payment by one co-mortgagor will save limitation as 
against the other co-mortgagor also.^® 

It has already been seen that the correct view under this section 
is that co-mortgagors are joint contractors and that a payment by 
one of them will not save limitation against the others. The further 
question arises whether this proposition applies only to cases of 
persons who have themselves jointly executed a mortgage in favour of 
another or whether it applies also to other cases where two or more 
persons may be jointly liable to pay a mortgage debt. This depends 

7. (’35) 22 A I R 1935 Rang 473 (477) : 160 Ind Gas 314, U Sin v. U Tun Si, 
(Note that tliis case relies on (’18) AIR 1918 All 61 (DB), fios/ian LnZ v. Kanhaiya 
hal and (’27) A I It 1927 All 209 (D B), Ibrahim v. Jagdish which have been 
overruled in (’36) AIR 1936 All 820 (FB), Md. Ta^i v. Raja (iam.) 

8. (’18) 5 AIR 1913 Lah 310 (312, 313) : 1918 Pun Re No. 3 : 44 Ind Oas 213 
(DB), Ram Chand v. Meiva Ram. (Sub-mortgagor’s r*osition is that of an ac- 
knowledged surety.) 

9. (’26) 18 AIR 1926 Cal 150 (161) : 90 Ind Gas 774 (DB), Achola Sundari v. 
Daman. 

10. (’32) 19 AIR 1932 Cal 620 (621) ; 59 Cal 1128 : 188 Ind Cos 740 (DB). Jogesh 
Chandra v. Monindra Narain. 

[Sec also (’38) 25 AIR 1938 Pat 383 (385) s' 174 Ind Caa 156 (DB). Baiinaf;i 
Prasad v. Satilal Sahu. (Observations of Manohar Lall J. support the above 
view of the decision in AIR 1S26 Cal 150, Achola Sundari v. Doman.)] 
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on the question whether the expression ‘'joint contractors'^ in this 
section is confined to persons who have themselves jointly entered into 
a contract with another or whether the expression will include also 

persons who may be jointly liable in respect of a contract. This 
qcvestion has been fully discussed in Note 8 . 

A payment by one eo-mortgagor does not save limitation as 
against others not only as regards their personal liability but also 
as regards their liability in respect of their share in the mortgaged 
prope^^ty. The i-eason is that the word ‘chargeable” in sub-s. ( 2 ) refers 
nob only to personal liability but also liability in respect of property 
(see Note 6 .) 

Although a payment by one co-mortgagor does not save limitation 
as against the other co- mortgagors, such payment will save limitation 
as against the particular co-mortgagor who makes the i>ayment.^ In 
such cases limitation will be saved not only in regard to the persowl 
liability of the co-mortgagor making the payment bub also in regard 
to his liability in I’espeot of his share in the mortgaged property}^ 
Further, such co-mortgagor’s share will be liable for the whole mort- 
gage debt and not merely for a proportionate part of it. The reason is 
that the mortgagee is entitled under the law to proceed against any 
part of the mortgaged property for the recovery of his debt.^* 

Sub- section ( 2 ) of this section, however, has no application bo the 
case of a joint Hindu family in which the father as manager makes a 
payment on behalf of the family. Such a case will come within the 
provisions of sub-s, (3) (b) of the section. Thus, where a decree on a 
moi'tgage is passed against the father and his sons who are members 
of a joint Hindu family and the father as manager of the family 
makes a payment towards interest, such payment will operate to save 
limitation not only against the father but against his sons as well.^® 

Where a mortgage deed executed by two persons contains a 
default clause to the effect that on default in the payment of tlie 
annual interest the mortgagee should be entitled to the possession of 
the mortgaged property and where after default is committed, one of 
the co-mortgagors pays off the arrears of interest completely, and the 

11. (^39) 26 AIR 1939 Rang 287 (289) : 184 Ind Ca« 622 (DB). U 80 Maung v. 

J. Thom. (Relationship of pnncipal and surety does nob exist between joint 
contractors.) 

(^) 16 AIR 1929 Mad 881 (684) : 121 Ind Oas 868 : 53 Mad 119 (DB), Thayam- 
mdl V. Muthukumaraswami. 

[Bee however (’38) 2S AIR 1938 Pab 383 (385) : 174 Ind Oas 156 (DB), Baij- 
nath Prasad v. Satilal Sahu. (According to Wort J., payment by one mortga- 
gor will keep alive the mortgage against all but nob the liability on the 
pei'sonal covenant.)] 

12. (^29) 16 AIR 1929 All 380 (381) : 119 Ind Gas 437 (DB), Qhasi Khan v. 

Kisliori. 

13 (’29) 16 AIR 1929 All 380 (381): 119 Ind Gas 437 (DB), Gliasi Khan v. 
KisJtorL 

14. (’29) 16 AIR 1929 All 380 ^381) : 119 Ind Gas 437 (DB), Okasi Khan v, 
KishOf-i. 

15. (*38) 25 AIR 1938 All 638 (639) i 179 Ind Cae 90, Bayghi v. NafJnt Lai. 
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mortgagee accepts such payment, the cause of action based on the Section 21 

default is wiped out and limitation for a suit for possession by the Notes 11-22 

mortgagee will only run from the next default. In such a case, there 

is no question of the extension of the period of limitation by payment 

by one of the co-mortgagors and hence sub-s. (2) of this section dees 

not apply at all. Although payment bj'’ one of the co-mortgagors may 

not be sufficient to extend the period of limitation as against the other 

co-mortgagor such payment may be sufficient to discharge both the 

co-mortgagors from the liability they may have incurred under the 

terms of the mortgage deed.^® 

12. Principal and surety — Acknowledgment or payment 
by one, whether will save limitation against the other. — 

An acknoiuledgment of liability by the principal debtor will save limi- 
tation only as against him and not as against the surety.^ Similarly, 
an acknowledgment by the surety will save limitation only as against 
him and not as against the principal debtor. 

There is a conflict of decisions as to whether a payment made 
by a principal debtor will save limitation as against the sui’ety and 
conversely, whether a payment by the surety will save limitation as 
against the principal debtor. One view is that for the purpose of s. 20, 
the debts of the principal debtor and the surety are distinct and that, 
therefore, a payment by one of them cannot save limitation as against 
the other. ^ Another view is that the debt is common both to the 

16, (*39) 26 AIK 1939 Lah 212 (215), Abdullah v. Isiiay Moheummad. 

Section 21 — Note 12 

!• (*39) 26 AIR 1939 Nag 31 (32) ; 179 Ind Gas 771, ^awalal v. FaAe Hus.sain 
(Thw principle will apply to continuing guarantee also.) 

(»31) 18 AIR 1931 Lah 691 (694) : 13 Lah 240 (DB), Diyalu MaJ v. Kayidhu. 

2 (*04 ) 28 Born 248 (251, 252) : 5 Bom L R 1020 (DB), Oopal Daji v. Goyal 
Somi. (There is no presumption that principal debtor is agent of surety.) 

(*18) 5 AIR 1918 Gal 707 (709, 710) : 44 Gal 978 : 39 Ind Gas 705 (DB), Brojendra 
Kishore Boy v. Ilindusthan Co-operative Insurance Society htd, (This holds 
good even where the payment by the principal debtor is made \rith the know- 
ledge and consent of the surety and even at his request.) 

(’38) 25 AIR 1936 Gal 129 (134) : 176 Ind Gas 191 (DB), Azizur Rahman v. L'^xsh- 
dranath Samanta (Obiter.) 

(’ll) 9 Ind Gas 8 (9) (iMad). Sami Aiyangar v. haxmi. 

(’17) 4 AIR 1917 Mad 895 (896) : 32 Ind Gas 608, Kotha'ndar avian Chelty v. 

Shwnmuqani Ghetty. (The words ‘joint contractors’ in Section 21 (2) would 
apply to a surety.) 

(’30) 17 AIR 1930 Mad 112 (112) : 120 Ind Gas 570. Secretary of State v. C. R. 

Subramania Iyer. (28 Bom 248 and 9 Ind Gas 8 followed; AIR 1919 Lah 374, 

Harbanslal v. Nathu, not followed.) 

(’94) 21 AIR 1934 Mad 639 (640) : 162 Ind Gas 464 (DB). Vaiyapuri Pandarani 
V. Seetharavia Chetfiar, (AIR 1918 Gal 707, followed.) 

(’26) 12 AIR 1925 Mad 132 (132) : 80 Ind Gas 932, JaganadJia Reddiar v. LaJesh- 
mana Reddiar. (Liability of the endorser of a i)romissory note arises out of the 
endorsement and not on the note — A payment of money by the maker of the 
note and signed by him saves limitation only against the person liable on the 
note and has nothing to do with persons liable on the endorsement.) ^ 

(*24) 11 AIR 1924 Nag 411 (412) : 20 Nag L B 140, Abde AH v. Askaran. (It was 
conceded that payment by the principal debtor in this case was not on behalf 
of surety.) 
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Section 21 surety and the principal debtor, and that, therefore, a payment by one 
Notes 12—13 of them will save limitation against the other also. This view involves 

the assumption that the principal debtor and the surety are not joint 
contractors within this sub-section.^ In some decisions^® belonging to 
the first group, an opinion has been expressed that even viewing 
the debt as the joint debt of the principal debtor and the surety, they 
will he joint contractors within s. 21, sub-s. (2) and therefore a payment 
by one of them will not save limitation as against the other. In the 
undermentioned case'* it was held that a payment by the principal 
debtor will not save limitation against the surety. But, beyond saying 
than an acknowledgment by a principal debtor will save limitation 
only against him and not as against the surety, the judgment does not 
give any reason for its decision. 

The weight of authority is in favour of the first view. It is 
submitted, however, that the view does not seem to be correct on 
principle. The debt is common to both the surety and the principal 
debtor although the contracts under which they are liable are dis- 
tinct.^ Further, the third view referred to above that even if the debt 
of the surety and principal debtor is deemed to be common to both, 
they are joint contractors within the meaning of sub-section (2) of 
this section, does not also appear to be correct. The co' tracts under 
which the two are liable are distinct, though the debt is common. 

13. Partner, authority of, to acknowledge or pay on 
behalf of firm — As seen in Note 6, sub-section (2) docs not preclude 
an acknowledgment or payment, by a member of any of the groups 
specified therein from being effective against the other members of the 
group where such members have authorised such acknowledgment or 

(*31) 19 AIR 1931 Oudh 310 (310) : 132 Ind Gas 798 (DB), Jahiarain Singh v. 

Parmeshar Murao. (Point not disputed.) 

(’32) 19 AIR 1932 Bang 88 (89) : 10 Rang 398 : 139 Ind Gas 138, U Ba Pe v. Ma 
Lay. (Payment by surety did not extend limitation against the principal.) 

(’25) 12 AIR 1925 Bom 244 (245) : 49 Bom 202 : 86 Ind Gas 883 (DB), Baghaven- 
dra Oururao v. Mahipat Krishna. (The principal debtor and the surety can 
each keep his liability alive, though the remedy of the creditor may be barred 
as against the other on account of limitation ) 

3. (’40) 27 AIR 1940 Cal 401 (402 to 405) : I L R (1940) 2 Cal 362 : 191 Ind Gas 
608, Ranjii Kumar v. Kisori Mohan. 

(’19) 6 AIR 1919 Lah 374 (376) : 1919 Pun Re No. 105 : 53 Ind Gas 586, Har- 
hanslal v. Nathu. (Dissenting from (’03) 28 Bom 248 (DB), Gopal Daji v. 
Oopal Sonu.) 

ISee (’18) 5 AIR 1918 Lah 310 (312, 313) : 1918 Pun Re No 3 : 44 Ind Gas 213, 
Bam Chand v. Mewa Ram.'] 

iSee also (’39) 26 AIR 1939 Rang 287 (289): 184 Ind Gas 622 (DB), V So Maung 
V, J. Thom. (The observations of Mackney J., in this case suggest that pay- 
ment by principal debtor will save limitation against the surety also.) 

3a. (’17) 4 AIR 1917 Mad 895 (896) : 32 Ind Gas 608, Kothandaraman Chetty v. 
,Shuumugam Chetty. 

(’18) 5 AIR 1918 Cal 707 (712) : 44 Cal 978 : 39 Ind Gas 705 (DB), Brojendra 
Kissore v. Bindusthan Co operative Insurance Society Lid. (Per Mookerji J.) 

4. (’81) 18 AIR 1931 Lah 691 (694) : 13 Lah 240 (DB). Diyalu Mai v. Nandhu. 

5. (*40) 27 AIR 1940 Cal 401 (402) : I L B (1940) 2 Cal 362 : 191 Ind Gas 608. 
Ranjit Kumar v, Kisori Mohan, 
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payment. Hence, an acknowledgment or payment by a partner will 
aave limitation against the other partners also where the latter have 
authorised such acknowledgment or payment. Such authorisation need 
not be express and may be implied from the facts and circumstances 
of each case ^ Further, under the law, each partner has implied 
authority on behalf of all the partners to dc all such acts as are 
necessary or usually done in the course of carrying on the business 
of the kind carried on by the firm of which he is partner. (See s. lu 
of the Partnership Act of 1932.) Hence, if the nature of the business 
of the firm is such that acknowledgments of liability or making i^arfc 
payments or payments of interest are things done in the usual course 
of the business, a partner may be presumed to have been authorized 
by the other partners to make such acknoweldgments or payments.® 

Section 21 — Note 13 

1 . (’45) 32 AIR 1945 263 (264) : (1945) 1 Mad L Joai*.279, Periambala 

Chettiat v. M uliammad Ghnuse Saheh, (Managing partner making paj’ment 
towards partnership debt — Endorsement by biin, held saved limitation against 
partners.) 

(’19) 6 AIR 1919 Mad 1140 (1 142, 1143) : 41 Mad 427:4= Ind Cas 18 (FB), 
Veeranna v. VeerabJiadrasivaini. (Overruling (’08) 32 Mad 421 (DB), Vala~ 
suhramayiia v. liamanathan and (’ll) 35 Mild 142 (DB), Mohidcen Sahib v. 
Oj ficial Assignee of Madras. 

(’25) 12 AIR 1925 Rang 30 (32) : 84 Ind Gas 391 ; 2 Rang 367 (DB), liala Singk 
V. Bhagwan Singh dt Sons. (Trading partnership — One partner has implied 
authority to bind the other partners by signing a pro note.) 

(’35) 22 AIR 1935 Lah 559 (560) : 158 Ind Gas 26e, Dayal d Co. v. Radha 
Kishan. (Endorsement made by a partner in the ordinary course of business 
and with the implied consent of the other partner binds the latter.) 

(’26) 13 AIR 1926 Mad 114 (1151 : 9*2 I:C 653 (DB), Mahadeva v. Ramakrishna. 
(’28)15 AIR 1928 Mad 972 (975): 112 Ind Gas 491, ChegamuU Sajanjnull v. 
Govindastvami. (Partner ipso facto has no authority to acknowledge or to make 
a part payment. But if he has general authority to contract debts or make 
payments he has implied authority to keep the debt alive and it is unnecessary 
to make out special authority.) 

2. (’88) 10 All 418 (419, 420) : 1888 All W N 93 (DB), Gadu Bibi v. Parsotam. 

(’28) 15 AIR 1920 All 491 (491, 492) : 50 All 982 : 111 Ind Gas 143, Dcbi Dayal 

V. Baldeo. (When a joint Hindu family carries on business, its members are in 
a position of partners in regard to persons dealing with that business.) 

( 26) 13 AIR 1926 Mad 114 (115) : 92 Ind Gas 653, Mahadeva v. Ramakrishna, 
('32)19 AIR 1932 Lah 456 (456): 137 Ind Gas 771, Kuljas Ram y. Wishan 
Sirkjh. (AIR 1926 Lah 616 (DB), Ganda Singh v. Bhag Singh followed.) 

(*09) 4 Ind Gas 708 (709) : 32 All 51, Lalta Parshad v. Babu Parshad. (Gaso of 
managing partner.) 

(’16) 3 AIK 1916 Bom 119 (121) : 38 Ind Cas 873 (DB), AbduUai v. Ranchodlal. 
(Partner appointed vahivatdar by Court to manage business of partnership oaii 
acknowledge or pay on behalf of the firm.) 

(’99) 1899 Pun Ro No. 45 p. 216, BxchhaLal v. Jai Parshad. 

ISee observations in (’14) 1 AIR 1914 Mad 609 (612) : 37 Mad 146 : 21 Ind Gas 
684, K. R. V Pirm v. Sitharamasxoami. (An opinion was expressed in this 
case that the cases to the contrary reported in (’08) 32 Mad 421 (DB), Vala- 
fiu6rawama V. iYamatin^han and (’ll) 35 Mad 142 (DB), Mohidcen Sahib v. 
Oj Jicial Assigyiee of Aladras^ should bo reconsidcrGd*)} 

£But see (’16) 3 AIR 1916 Mad 608 (509) : 28 Ind Gas 845 (DB), Veerappa 
Chetiy V* Chidambaram Chetiy^ (Even if a partner was put in charge of a 
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Thus, in a going mercantile concern, as an ordinary rule, each partner 
may be presumed to have authority to acknowledge and make payments 
on behalf of the firm.® But, in the case of partnerships which are not 
of such a character, as for instance, a mining company, a farming 
company, a firm of attorneys, etc., there is no such implied authority.^ 

Moreover, even in the case of partnerships to which the pre- 
sumption of agency above referred to applies, the presumption will 
hold good only in the case of acknowledgments or payments made in 
the course of the partnership business.^ Thus, where an acknowledg- 
ment is made by a partner in the course of proceedings relating to his 
insolvency, he cannot be considered as acting in the course of the 
pai*tnership business and the acknowledgment cannot be used as 
against the other partners.® Further, where a partner purports to 
acknowledge only his own liability and not that of the partnership as 
a whole, his acknowledgment cannot save limitation as against the 
other partnem.^ 

The presumption of agency above referred to does not apply in 
the case of a pai'tnership which has ceased to be a going concern^ 
Hence, after a partnership has been dissolved, an acknowledgment or 
payment made by one of the ex-partners in respect of a debt which 
was a partnership debt cannot bind the other ex-partners.® But, even 


branch of partnership business and was himself a partner that alone will not 
justify the presumption that he was authorised to bind the firm by payment or 
acknowledgment.)] 

3. (’39) 26 A I R 1939 Lab 397 (398) : 184 Ind Gas 734, Gulsaran Das v. Brij 
Mohan. 

(’86) 10 Bom 358 (362), Premji Ludha v. Dossa Doongersy. 

(’32) 19 AIR 1932 Bom 316 (318, 319) : 138 I. 0. 805, Gordhandas v. Bhulahhai. 
\_See (’73) 10 Bom H 0 R 319 (322) (DB), Premabhai Hemabhai v. T. H. Broien. 
(One partner can bind firm by giving promissory note or dra^ving bill of 
exchange.) 

(*88) 1888 Bom P J 147, Bavji v. Narayandas.'] 

[But see (’09) 2 Ind Gas 309 (810): 32 Mad 421 (DB), Vola&ubramania PiUai v. 
Bamanathan Chettiar. (Authority cannot be presumed even in a going mer- 
cantile concern.)] 

4. See (’73) 10 Bom HG R 319 (322) (DB), Premabhai Hemabhai v. T.H. Broivn, 
(No authority to draw bill of exchange or give promissory note.) 

5. (*17) 4 AIR 1917 Mad 618 (518) : 36 Ind Gas 389 (DB), Kissendoss v. Khatau 
Makanjee Spinning d Weaving Co.^ Bird. 

6. (’17) 4 AIR 1917 Mad 518 (518) : 36 Ind Gas 389 (DB), Kissendoss v. Khatau 
Makanjee Spinning & Weaving Co.y Ltd. 

7. (’01) 3 Bom L R 144 (150) (DB), Baldeo Das v. Manekchand. 

8. (’89) 1889 Pun Re No. 140, p. ^ll.Uaubat Rai v. Seva Bam, (Where the firm 
merely exists for the purpose of winding up its affairs, one partner cannot sign 
acknowledgments on behalf of the firm.) 

(’16) 3 A I B 1916 Low Bur 75 (76) : 36 Ind Gas 225 : 8 Low Bur Bui 363 (DB), 
Malayandi Chetty v. Narayanan Chetty. (When a money lending firm is being 
wound up, one partner cannot give an acknowledgment for a subsisting debt so 
as to bind the firm.) 

(’25) 12 AIR 1925 Nag 268 (270) : 85 Ind Gas 775, Sheonarain v. Babu Lai. 

9. (’86) 10 Bom 358 (362, 363), Premji Ludha v. Dossa Doongersey. 

(’26) 13 AIR 1926 Mad 114 (116) : 92 I. G. 653 (DB). Mahadeva v. BameJirishna- 
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in such cases, a partner who has been authorized to wind up the 
business’® or to collect arid pay the debts of the partnership, or who 
has been appointed a receiver with the consent of the other partner 
to realise assets, to ^ay debts and do other acts,’®^ will be considered 
as having authority to acknowledge or make payments in respect of 
such debts so as to save limitation.” 

Under S. 45 of the Partnership Act of 1932, notwithstanding the 
dissolution of a firm, the partners will continue to be liable as such to 
third parties for any act done by any of them which would have been 
an act of the firm if done before the dissolution, until public notice is 
given of the dissolution. There was a similar provision contained in 
S- 2G4 of the Contract Act before the Partnership Act of 193-2 was 
passed. Hence, notwithstanding the dissolution of a firm, if tlie creditor 
has no notice of such dissolution and an acknowledgment or payment 
is made by a partner in respect of a partnership debt, the acknowledg- 
ment or payment will save limitation against the other partners also. 
The reason is that in such cases, by virtue of tlie i)rovisions above 
referred to, the presumption of agency api)licable to going concerns 
will apply also to dissolved partnerships, so far as third parties, like 
creditors of the firm, who are ignorant of the dissolution of the firm, 
are concerned.” 


(’98)8 Mixd Li JoLir 2G1 (2G2) (DB), liajagopala PiLlni v. Krishna^ami Chetii. 
{^Yhel•e a partnevshii) is dissolved by the death of oiieof the i)artneis, the surviv- 
ing partners cannot bind the representatives of the deceased partner by their 
iicknowlc^dgment of a debt of the fi.ni unless they are specially authorised to 
do so.) 


(’25) 12 Alii 1925 Nag 268 (2C0, 270) : 85 I. C. 775, Sheo Xarain v. Jiabii. (Do.) 

(’10) 3 AIR 1916 :Nrad 235 (236) : 30 ind Gas 675 (DB), Mufhusicami Kadan v. 
Sankarnlingam Chefti/. 

10 . (’29) 16 A 1 R 1929 Lab 2GC (207) : 118 Ind Gas 529, Pahuinal v. Chunilal. 


(But the question whether a particular pmrtner was authorized to wind up the 
business is mixed question of law and fact.) 

10a. (’37) 24 AIK 1937 T^Iad 704 (766) : 174 Ind Gas 22, Krishnaijyn v. Sectha- 
raviayya. 

See also Note 52 under S. 19 and Note 22 under S. 20. 

11. (’1C) 3 A 1 R .1910 Mad 235 (236. 237) ; 30 Ind Gas 675 (DB), M utJiUi^iramx 
XaJan v. Sanlicit Qlir.g am Clirtty, (Partner authorized to pay debts - Prom this 
the lesser power of acknowledging debts can be inferred.) 

12. (’32) 19 AIK 1932 Bom 316 (319) : 138 Ind Gas 805, Coidhan Das v. Pdiula 
lihai. (In absence of proof and knowledge of dissolution by creditors, signature 
of I partner to ac knowledgments must be deemed to be on behalf of other 
Irixrtners.) 

(’02j 26 Bom 42 (49) : 3 Bom L R 484 (DB), Dalsitlch P.am v. KalUJas, (Burden 
of proving that the creditor had notice of dissolution is on the partner who 
asserts that the creditor had such notice.) 


(’30) 17 A I R 1980 Bom 236 (237, 288) : 125 Ind Gas 442, Krislindbai v. Varji. 
vandas Jagjivayidas. ((’86) 10 Bom 358, Prernji v. Dossa Doongeisey, distingui- 
shed on the ground that it must be assumed in that case that the creditor had 
knowledge of the dissolution of the firm.) 

(’29) IG AIR 1929 Cal 714 (716) : 56 Cal 550 : 121 Ind Gas 741, Jiengal Xaticnal 
Hank Ltd. v. Jatindra Nath: 


('26) 13 A I H 1926 Lah 616 (616, 617) : 7 Lah 403 : 99 Ind Gas 563 (DB), Ganda 
Singh v. Bhag Singh. (But where on the date of the acknowledgment the j^art- 
ners have ceased to do business and the fact was xvxthin the hnoidedge of the 
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Suppose, after the dissolution of a firm, of which the creditor has 
no notice, one of the partners makes an ackno^^ledgment or payment in 
respect of a partnership debt. Will such acknowledgment or payment 
bind the estate of a deceased partner ? It was held by the Bombay 
High CJourt in the undermentioned case’^ that the acknowledgment 
or payment will bind the estate of the deceased partner. The reason 
given was that in such cases, the presumption under s. 264 of the 
Contract Act, of the cdntimiance of the firm must be made even 
against the estate of the deceased partner. Further, it was held that 
s. 261 of the said Act only provided that the estate of a deceased 
partner would not be liable in respect of any obligation incurred by 
the firm after his death. As in the case of an acknowledgment under 
S. 19 or payment under S. 20, no fresh obligation is incurred, the“ 
above provision did not form any objection to holding that the estate 
of the deceased partner was bound by the acknowledgment or payment 
made by one of the partners after his death. 


It is submitted that the above ruling would not be good law 
under the Partnership Act of 1932, the proviso to s. 46 of which 
provides that the estate of a partner who dies is not liable under s. 46 
(corresponding to S. 264 of the Contract Act) for acts done after his 
death. The reason is that the expression ‘‘acts 'done*' is wide enough to 
include acknowledgments of liability and part payments or payments 
of interest. 


Under. S. 4 of the Limitation Act of 1859, an acknowledgment by 
an agent was not recognised. Hence, under that Act one partner 
could not acknowledge on behalf of another even if he was authorised 
by the latter to do so.^^ 

14. Hindu trading family. — Where a joint Hindu family 
carries on business, the members of the family are in the position of 
partners in regard to persons dealing with the business. Hence, as 
in the case of other partnerships, an acknowledgment or payment by 
any member of the family made in the course of the business may be 
presumed to be authorised by the other members of the family.^ 

person in whose favour the acknowledgment was made, one partner has no power 
to make an acknowledgment so as to save limitation against the other.) 

(’29) 16 AIR 1929 Lab 266 (267) : 118 Ind Gas 529, PaTiw Mai v. Chuni Lai, 

(’26) 13 A I R 1926 IMa-d 114 (116) : 92 Ind Gas 653 (DB), Mahadeva v. Rama 
Krishna. 

13 . (’35) 22 A I R 1935 Bom 357 (358, 359) : 60 Bom 5 : 158 Ind Gas 159 (DB), 
Babuv. Dayambai, 

14 , (’67) 2 Agra 370 (374) (DB) , Banarasee Dass v, Khooshal Chund, 

Section 21 — Note 14 

1 . (’44) 31 AIR 1944 Mad 33 (37): ILR (1944) Mad 763: 214 Ind Gas 113, Venka^ 
tachalam v. Venkatesicara Rao. 

(’37) 1937 Mod W N 1312 (1313), Narayana Iyer v. Narayana Iyer, (But this 
presumption will not apply to an acknowledgment made by one of the members 
after partition — In such a case the onus of proving that he was authorized by 
the other members to give the acknowledgment will be on the plaintiff.) 

(’28) 15 AIR 1928 All 491 (491, 492) : 60 All 982, Debt Dayal v. Baldeo, 
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Similarly, the presumption applicable to partnerships, viz., that Section 21 
even after dissolution a partnership must be deemed to be continuing Notes 14-16 
as regards creditors and others dealing with the firm who have no 
notice of the dissolution, will also apply to a Hindu trading family. 

Hence, even after partition in the family, if the creditor has no 
notice of such partition, an acknowledgment or payment made by 
any member of the family in the ordinary course of business will be 
binding on the other members of the family also.^ 

15. Executors. — An executor can make acknowledgments of 
liability under S. 19 and payments under s. 20 on behalf of the estate.^ 

Where there are more than one executor, an acknowledgment or pay- 
ment by one of them alone will not be effective against the others.^ 

16. Joint mortgagees. — In the case of joint mortgagees, there 
is no question of any payment by them under s. 20. But, they can 
make an acknowledgment of liability under S. 10 so as to save limita- 
tion for a suit for redemption by the mortgagor. 

As seen in Note 6, an acknowledgment under s. 19 operates only 
as against the [person making it and not against others who may bo 
jointly liable with him. Ilcnco, even under S. lo itself, an acknow- 
ledgment by a co-mortgagee will not operate against the other 
co-mortgagees for purposes of limitation, except where the latter 
have authorised him to make the acknowledgment.^ The object of 
sub-section (2) of this section in such cases is to ijrovide that the mere 
fact that persona stand to each other in the relation of co-mortgagees 
will not make them agents for each other for the purpose of making 
acknowdedgments under section 10.^® 

Althougli an acknowledgment under s, 10 will be effective against 
the particular person who makes the acknowledgment irrespective of 
its effect with regard to others who may be jointly liable with him, 
an acknowledgment of liability by a co-mortgagee will be ineffective 
even to sustain a suit for redemption of such co-mortgagee’s share in 
the mortgage. The reason is that the entire mortgage must be treated 
as one indivisible unit and rodemidion of a portion of the mortgage 

2 . (*30) 17 AIR 1930 Bom 23G (237) : 125 Iiid Gas 412, Krishncibai v. Varjivan- 
das. 

Section 21 — Note 15 

1. (1864) 2 Mad H G R 84 (85), Raja Isirara Das v. Richardson. 

2 . (’67) 8 Suth W R 63 (63), Chunder Kayit Milter v. Ramnarain Dey Sircar. 

(The admission of one executor would nofc bind another, at any rate, if the 
admission was not made in the character of executor.) 

See also Note 66 to section 19, 

Section 21 — Note 16 • 

1 . (’07) 1907 Pun L R No. 43, p. 236 ; 1907 Pun \V R No. 23 (FB), Qhulam 
Haider Shah v. Qhulam Muhammad Khan. 

(’10) 5 lad Gas 992 (994) : 1910 Pun Re No. 39, Qanga Ram v. Polchar Das. 

( 09) 4 lud Gas 579 (581) (All), Jaigoyal Misir v. Sheo Sagar Singh. 

la. Ntffl(*41) 28 A I R 1941 Pat 147 (150) : 19 Pat:938 : 189 Ind Gas 855 (DB), 

Mukh Narain v. Ramlochan 'Tiwari. (Under 8. 21 (2) acknowledgment by one 
of several mortgagees is insufficient to provide a fresh period of limitation.) 
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alone cannot ^be allowed under the law except in certain special 

circiunstances ^\here, however, the mortgagees have partitioned the 

inortgagee right and each of them is in separate possession of a portion 

of the mortgaged property, an acknowledgment by one of them can be 

used m a suit for redemption of the particular share which is in his 
enjoyment.'^ 

here A and B are two co-mortgagees and A dies with the result 

that the entire mortgagee right becomes vested in B, there is no longer 

any question of co-mortgagees and hence, an anknowledgment by B 

after a’s death in such circumstances will be sufficient to keep alive 
the right of redemption.** 

Under the Acts of 1S59 and 1S71, an acknowledgment of the 
light of ledemption was required to be made bj' the mortgagee or 
some person claiming under him. Where there were more than one 
inortgagee or more than one person claiming under the mortgagee, 
the expression “mortgagee” or “some person claiming under the 
mortgagee” was held to mean all the mortgagees or n/Uhe persons 
claiming under tlie mortgagee.^ Further, und er the above Acts an 

2. ( 90) IS All 458 (IGO) : 1890 All AV X 117, DharmaW BaUnakund. ((’93)17 

l»om 173, hhoijilnl v. Amritlal, followed — Case of mortgage in which interest 

of each mortgagee could not be apportioned so as to allow of the mortgage bein^ 

redeemed piecemeal — Whole suit is liable to be dismissed.) ° ° 

( 12) 14 Ind Cas 132 (133): 34 All 371 (DBl, J ivala Prasad v. Aehay. (18 All 458 
followed.) ' ’ 

(’04) 1 All L Jour 355 (357), Ilanunian Prasad v. Piacjhmiandan Singh. (.Acknow- 
ledgment was made hy the mortgagee for himself and as agent of his co mort- 
gagee, but owing to the fact that it was so made when Liimitation Act of 1859 
was in force wliich did not provide for acknowledgment by agents, the re- 
demption suit was dismissed.) 

(’34) 21 AIK 1934 Lih 293 (293) : 151 Ind Cas 385, Ahmad Shah v. Kartar, 

(’ll) 10 Ind Cas 238 (240) (All), Chnn7ii v. Huhum Singh. 

(’20) 7 AIR 1920 Lab 510 (olO, 517) : 07 Ind Cas 403 (404), Nadar Shah v. Ishar 
Das. (The fact that each branch of the family was recorded as having one-sixth 
sha 1 e would not liti\e entitled the plaiiititi to sue for redemption piei’eniGal ) 

3 . (’30) 17 AIR 1930 Bom 400 (475) ; 54 Bom 025: 128 Ind Cas 417 (FB), Motilal 

Jadar v Samal Bechar, ( (’92) 17 Bom 173 (OB), Bhogilal v. distiu^- 

uisbed.) ° 

(’09) 2 Ind Cas 409 (470) (DB) (Bom), Hiralnl Tcchalal v. NarsdaL 
[Sec also ( 10) 0 Jnd Cas 190 (191) (DB) (All), Shconandan Singh v. Achhahar 
Si7ujh. (Equity of redemption vegting in one co-mortgagee — In a suit for 
redemption by him, acknowledgment by defendant or some person through 
whom he derives his title may be relied on.)] 

4. (’15) 2 AIR 1915 Jlad 902 (905) : 28 Ind Cas 09, Kalliani Amma v. Nara- 

yatiaji Is anibiar. (ibe defendants in this case claimed to derive title through B 
alone.) 

5. ( 15} 2 AIR 1915 Mad 951(951): 20 I.C. 127 (DB), Mnhammade v. Mayi ICufihi 
Tlaji. (Mortgage in favour of Karnavan of ^lalabar tarwad — Acknowledgment 
by anandravan Anandravan not ‘person claiming under mortgagee* — Treating 
him as co-mortgagee acknowledgment by one co-mortgagee is not sufficient to 
save limitation.) 

(*93) 17 Bom 173 (177, 176) (DB), Bhogilal v, Amritlal. 

(’09) 1 Ind Cas 203 (204) (DB) (Mad), V aiknnta BhalUa v. ICnnni Pakki Beard 
(In this case the mortgagee making the acknowledgment had subsequentlv ac' 
quired the whole of mortgage property — Held, the acknowledgment being not 
valid at the time it was made did not save limitation.) 
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acknowledgmenfc by an agent was not valid.** Hence, there could be 
no question of one of several mortgagees acting as the agent of the 
others for pur[X)ses of an acknowledgment. 

17. Acknowledgment or payment by one of several 
judgment-debtors. — An achnoicledfjinent by one of several 
co-jiidgment-debtors will save limitation only against him and not 
against the other judgment-debtors.^ A payment under s. 20 by one of 
several joint judgment-debtors will prima facie save limitation as 
against all the judgment-debtors. But, whore tlic decree lias been 
passed against them in their capacity as joint contractors, partnei’s, 
executors or mortgagees, the payment will, under sub-s. (2) of this 
section, save limitation only against the particular judgment-debtor 
who makes the pa yment and not as against the otiiers.^ 

(*09) 1 Ind Gas 201 (201. 205) (DB) (Mad), Ganpathu Xaicken y. Ma/cki Keui. 
(17 Bom 173, followed.) 

1 i7) 18(7 Pun Re No. 01, .1/^. Mcik I^ihi v. .l/o/uu Mii/, (Single mortgage in 
favour of number of persons — AcUiiow lelguieiit by one mortgagee eannot give 
new period of limitation iu respect to share or portion of property mortgaged, 
but is absolutely without effect.) ” 

(‘88) 1888 I’un Re No. 157, p, 420, Jfakikat llii v. Gan(fada^. (Do.) 

(’ll) 10 Ind Gas 238 (240) (All), Chunni v. ilukiim Sinyh. (Entry in a Uhewat 
is suificient acknowledgment if made by all the mortgagees.) 

(1900) 1900 Pun Re No. 02, p. 240. Jiha cani Das v. Md. Vusuf. (Sole heir of 
original mortgagee is “poison claiming under mortgagee*’ though he lias sons 
who have taken an interest by birth iu the mortgagee right.) 

6. (’88) 1888 Pun Re No. 157. p. 420, Jlakilcat Jini v. (ramjadns. 

(’80) 1880 Pun Re No. 85, p. 204, ffakiin Devi Dyal v. Pra'j Dyal. 

[But see (’78) 1878 Pun Ke No. 78. Khair Md. v. Ahmudin.] 

Section 21 — Note 17 

!• ( 12) 13 Ind Gas 702 (701) (DB) (Cal), Chand a Kumar v. /lam Din. ((’05) 27 
All 575 fDB), AihanuKah v. Dakkhini, followed.) 

(’12) 14 Ind Gas 1 (2) (DB) (Cal), Xanda Lai .Mar trari v. Ilampal Singh, 

(’14) 1 AIR 1914 Gal 7G4 (7G5) : 22 Ind Gas 709 (DB), Dan liehnrtj Kapur w 
Jnaneyidranath Ghosh. 

( 17) 4 AIR 191 ( Cal 422 (424) : 37 Ind Cas 738 (Dip, J ogendra l\l. v. .I.su/osk. 

iSee (’08) 1903 Pun Rc No. 54, p. 270, Jihagwan Singh v. Mohanlal.] 

See also Note 54 to Section 19. 

2, (’49) 3G AIR 1949 Pat 214 (215): 14 Cut L Tim 51. fJanchanidhi v. 

hdekar Saha. (Decree against four brothers on basis of debt incurred by 
their deceased father — Endorsement of pavment hv one saves limitation 
against all : AIR 1933 Pat 1 : 12 Pat 93, Dadm Das v. Va<^upati jianer ji and 
A I R 193G Pat 3G1, Sripati Samanta v. Lalji Saha, Rel. on; A I U 193G All 
21 : 58 All 313 (tB), Gcnda LaL v. lla.ari Jml, Not followed.) 

(’•27)14 AIR 1927 Cal 193 (195) : 93 Ind Cas 381 (DB), liaJtUak Xarayan 
V. Miifuzuildi. (Mortgage decree against several persons who are not joint 
contractors — Payment by one saves limitation agiinst all.) 

( 33) 20 AIR 1933 Pat 1 (4) : 12 Pat 93 (DB), Badri Das v. Pasupathi. (Do.) 

VSee also (’38) 25 AIR 1938 Pat 395 (39G/ : 176 Ind Cas 876, Ram Ranbi jaya 
Prasad v. hagesar Titcc^ri. (One judgment-debtor becoming insolvent — Re- 
ceiver making payment on his behalf — Such payment would not save limita- 
tion against other judgment-debtor.)] 

[See however (*38) 25 AIR 1938 All 638 (G39) : 179 Ind Cas 90, Ragghi w. 
Xafhu hal. (The latter part of the above rule does not apply where the judg- 
ment-debtors constitute a Hindu joint family and a payment is made by the 
manager —Special provision is made for such a case in sub-s. 3 (b) of S. 21. )J 


Section 21 
Notes 16-17 
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Section 
Notes 18 


21 

-20 


18, Chargeable,” meaning of.— See Note 6. 

19. Acknowledgment or payment by Hindu widow, 
whether binding on reversioners. — Before the enactment of 
sub-s. (3) cl. (a) of this section in 1927, it was held that an acknowledg- 
ment of liability or payment under S. 20 by a Hindu widow would 
not bind the reversioners succeeding to the estate after her.^ Those 
decisions are no longer law now since the enactment of the above 
clause under which it is expressly provided that such payment or 
acknowledgment will bo binding on the reversioners.® 


20. Acknowledgment or payment by manager of Hindu 
joint family — Sub-section (3) clause (b). — This clause which 
was introduced into the section by the Limitation (Amendment) Act, 
I of 1927, gives legislative e ffect to the decisions^ which prior to its 

[But see (’48) 35 A I R 1048 Oudh 193 (197) : 23 Luok 114 (FB), Naziruddin 
Ahmad v. Parnianand. (Section 2 l is explanatory of S. 19 as well as S. 20 and 
does not constitute an exception in the case of either of these sections. Where 
a joint decree for under- proprietary rent is obtained by the superior proprietor 
against a number of persons a payment towards the decree made by one of 
them does not save limitation against the other judgment-debtors also.) 

( 05) 2i All 5(5 (5(9) (DB), AshanuUaJi v. Dakkhini. (Under S. 20 payment by 

one co-debtor savea limitation only against him and not against others 

Submitted view is not correct.) 

(’39) 26 AIR 1939 All 230 (231) : ILR (1939) All 258:181 Ind Gas 490 (DB), 
J^atn Kumar v. llira Lai. (Uo.)] 

Section 21 — Note 19 

1. ( 36) 23 AIR 1936 All 858 (859) : 166 lud Gas 182 (DB), PeJ Pahadur v. Kothi 

Radha Kishan Gopi Kishan. {Right of suit barred before the amendment 

Acknowledgment by widow not being binding on reversioners — Right held was 
not revived by amendment.) 

(’13) 19 Ind Gas 291 (295) ; 40 Ind App 74:35 All 227 (PC), Soni t. 
Kanhaiya J.al. (Confirming in appeal (’09) 3 Ind Gas 725 (DB), Shankar Lai 
V. Soni 

(’25) 12 AIR 1925 Cal 862 (861, 866) : 86 Ind Gas 353 (DB), MvhUii Mohan t. 
Sarat Sundari. 

(’25) 12 AIR 1925 Nag 207 (210) : 82 Ind Gas 1052, Laxmi v. Venkata Rao. (If 
an acknowledgment by a limited female heir would not extend limitation as 
against the reversionary owner, much less a renewal mortgage by a trespasser 
would extend it.) 

[But see (*28) 15 AIR 1928 Mad 972 (975) : 112 Ind Gas 491, Ch^yamull t. 
Gavindasicami, (Hindu widow can keep alive debt by making payment under 
S. 20, Limitation Act — (’13) 35 All 227 (PC), Soni Ram y.tKanhaiya^ disting- 
uished.)] 

2, (’46) 33 AIR 1946 Pat 120(121) : 226 Ind Gas 186 (DB), Sunde/hati Kuer t. 
S'likhdeo Singh. 

(’37) 24 AIR 1937 Pat 40 (42) : 16 Pat 45 : 166 Ind Cas 555 (DB). Darogi Rai t. 
Basdeo Mahto. (Case of borrowing and acknowledgment by daughter succeeding 
to father’s estate.) 

[But see (’50) 37 AIR 1950 All 60 (Pr 2) : 1949 All L Jour 423, Safiq ud-din 
V Lakhan Sifigh. ((’13) 35 All 227:40 Ind App 74 (PC), Soni Ram v. Kanhaiya 
Lai, Foil. Note : There is no reference to the amendment of S. 21 by Limita- 
tion (Amendment) Act I of 1927 by the addition of sub-s. (3).] 

Section 21 — Note 20 

1. (’14) 1 AIR 1914 All 98 (99) ; 36 All 264 : 23 Ind Cas 429 (DB), Ijidar Pal v. 
Mewah. 
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enactment had held that the manager of a Hindu joint family could 
make acknowledgment and payments so as to save limitation in regard 
to liabilities which were binding on the family. The clause provides 
that such payment or acknowledgment must be deemed to bo made 
on behalf o f the family.^ But the manager has no authority to keep 
alive by acknowledgment or payment a debt which is already statute 
barred.^* 


{*'2S) 15 AIR 1928 Put 15G (158) : 6 Pat 811 : 109 Iiid Cas 655 (DB), Bajrangi 
Prasad Singh v. Kesko Svigk. 

(’25) 12 AIR 1925 All 174 (175) : S5 lud Cas 330 (UH), Sanwal Das Saiyid 
AH. 

{*93)17 Bom 512 (513, 514) (DB), IShasker Tatya Shet v. Vijalal Kathu, (lu the 
absence of proof to the contrary manager mu-t be taken to be an agent authorized 
for making acknowiedgmentn under 5. 19.) 

(’25) 12 AIR 1925 Ca! 1153 (1157) :88 Iiid Cas 1025, llari Mohan v. Sourendra. 
(’19) 6 AIR 1919 Cal 7 (7, 8) : 52 Ind Cas 430 (OB), Chandra Kanta v. Behari 
Lai. (Payment by manager saves limitation.) 

(*16l 3 AIR 1910 Gal 747 (749) : 31 lud Cas 3u (DB), Har Prosad v. Bindeswari. 
(*10) 5 Ind Cas 484 (485) : 37 Cal 401 (DB), Saroda Charan v. Dureja liatn Dc. 
(’24) 11 AIR 1924 Lah 011 (613) : 82 Ind Cas 90 : 5 Lali 317 (DB), Thahiir Das 
V. Putli, 

(*84) 1884 Pun Re No. 99, p. 280, "Sarsingh Das v. Bachatar Singh. 

(’19) 0 AIR 1919 Mad 370 (373) : 53 Ind Gas 878, Thankamtnal v. Kunharnnia. 
(’17) 4 AIR 1917 Mad 53 8 (518) : 30 Ind Cas 389 (DB), Kissendoss v. Khatau Co, 
(Acknowledgment contained in insolvency i>otition of the managing member is 
however not binding on the other members of the family.) 

(’15) 2 AIR 1915 Mad 500(509) ; 20 Ind Cas 911 (DB), Chida^nharam Chetty r. 
Ramastuami Chettiar, 

(*82) 5 Mad 109 (170) (PB), Chinnaya Nayiidu v. Out vnaihani Chetti. (Over- 
ruling (’78) 1 Mad 385, Kicmarasaininadan v. Bala Nagappa.) 

(’25) 12 AIR 1925 Oudh 391 (395) : 80 lud Cas 093, Sitla Baksh v. Jagatpai 
Singh, 

(’22) 9 AIR 1922 Oudh 135 (137) ; 25 Oudh Gas 89 : 08 Ind Cas 190, Ram Autar 
V. Beni Singh. 

2. (*50) 37 AIR 1950 P C 15 (Para 8) : 77 lad App 22 :-29 Pat 272 (PC), Kagar- 
mal V. Bajranglal. (Acknowledgment must satisfy requirements of S. 19— Ad- 
justments of accounts not signed by manager held not sulUcient forS. 19, though 
manager was party and assented to adjustment.) 

(*39) 20 AIR 1939 Nag 150 (157) : ILR (1939) Nag 235 : 182 Ind Cas 573 (DB), 
Narain Chouthmal v. Rama Jago. (Fact that other member had joined manager 
in borrowing the loan cannot impair representative capacity of manager — Per 
Niyogi, J., in Order of Reference.) 

(’39) 26 AIR 1939 Pat 490 (492);18U Ind Cas 365 (DB), Thakur Prasad v. Ajoiya 
Prasad. 

(’38) 25 AIR 1938 All 638 (039) : 179 Ind Cas 90, Ragghi v. Kathu Pal. (Decree 
on mortgage x>as8ed against father and sons forming joint Hindu family — Father 
making payment towards iutereit on behalf of family to stay execution of decree 
— Payment operates to save limitation under S. 21 (3) (b) both as against him- 
self and his sons.) 

{’36)23 AIR 1930 Mad 871 (875) : 170 Ind Cas 749 (DB), Anibalacana Pillai v. 
Qowri Ammal . 

[See (*35) 22 AIR 1935 Cal 648 (649) : 158 Ind Cas 512, Annada Charan v. 
Jhatu, 

(’30) 17 AIR 1930 Pat 301 (303) : 9 Pat 747 (DB), Masan Imam v. Bralimdeo.'\ 
2a. (*50) 37 AIR 1950 P C 15 (Para 4) : 77 Ind App 22 : 29 Pat 272 (PC), Nagar- 
mal V. Bajranglal. 
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Ap acknowledgment or payment by the manager need not be 
expressed as made in his capacity as manager.® But, an acknowledg- 
ment or payment by the manager in his individual capacity will not 
be binding on the other members of the family.^ Thus, it has been 
held that where the manager of a joint family mentions a debt in the 
schedule of debts filed by him in the course of proceedings for his 
being adjudicated an insolvent, the admission is made by him in his 
individual capacity and does not bind the family.^ 

The clause applies only where the liability in question is a joitit 
faviily liability, ^'here the liability^ has been incurred by the members 
of the family in their individual capacity, the manager cannot, as 
such, acknowledge or make payments on behalf of the other members 
of the family.® A liability which has been incurred by the act of all 
tlie members of the family will be as much a liability of the family 
as a liability incurred by the manager on behalf of the family.^ The 
fact that the liability has been incurred on behalf of a joint family 
need not appear on the face of the document under which a loan is 
borrowed. Such fact may be proved by^^ oral evidence.'^ 

ISee also (*45) 32 AIR 1945 Mad 137 (138): ILR (1945) Mad 634 (DB), SiMa- 
leddi V. VenJiatrajnayya, (But there is a difference between a debt which is 
unenforceable in law and one which is enforceable by reason of S. 4. An ac- 
knowledgment during the period allowed under S. 4 cannot be regarded as 
revival of a time-barred debt.)] 

3. (’IG) 3 AIR 1916 Cal 747 (749):31 Ind Cas 30 (DB), Har Prosadv. Bindeswari. 
(’25) 12 AIR 1925 Cal 1153 (1157) : 88 Ind Cas 1025, Hart Mohan v. Sourendra, 
(’19) 6 AIR 1919 Mad 370 (372):53 Ind Cas H1S{DB)/I'hatxhainmal v. Knnhamma. 
(’36) 23 AIR 1936 Mad 871 (875, 876) : 170 Ind Cas 749 (DB), Amhalavana Pillai 

V. Goicri Ammal. (Where the manager is also liable in his private capacity to 
same creditor, it must be shown that his payment or acknowledgment was in his 
capacity as manager.) 

4. (’17) 4 AIR 1917 ^lad 518 (519):36 Ind Cas 389 (DB), iCissentfoss v. KhalauCo. 
[See (’931 20 Cal 18 (21), Aghore Nath v. Gtish Chunder.'\ 

5. (’41) 28 AIR 1941 ISIad 772 (780): ILR (1942) Mad 95 : 197 Ind Cas 199 (FB), 
Moliana Reddi v. Gangaraju. (AIR 1917 Mad 518, Kxssendoss v. K. M. 
Spinning & Weaving Co., Rel. on.) 

(’17) 4 AIR 1917 Mad 518 (519) ; 36 Ind Cas 389 (DB). Kissendoss v. Khatau Co, 

6* (’41) 28 AIR 1941 Pat 208 (209), Juro Panto v. Adhihanda Pvadhano, (25 
Mad 220 (FB) followed.) 

(’02) 25 Mad 220 (234) (FB), 'Sarayan Ayyar v. Venkataramana Ayyar. 

(’15) 2 AIR 1915 Cal 652 (653) : 26 Ind Cas 511 (DB), Baiknntagni v. Lai 
Chand. 

[Sec (’20) 7 AIR 1920 ^lad 352»(353) : 54 Ind Cas 318, Duraiswami Aiyar v. 
Krishnier. (Pro-note by father and son — Payment by father —Held in circum- • 
stances of case that father was authorised to pay on behalf of son also although 
the transaction was not a family transaction.)] 

7, (’36) 23 AIR 1936 ^lad 871 (875) : 170 Ind Cas 749 (DB), Atnbalavana y.Gowri. 
(The words of S. 21 (3) (b) are not limited only to cases in which the original 
contract has been entered into by the manager alone.) 

7a. (’40) 27 AIR 1940 Cal 137 (140) : 186 Ind Cas 891 (DB), Kistur Chand v. 
Pajani Kania. (By such oral evidence the terms of the document are*not varied 
— The words “as such** in the section do not also import that the document 
itself must show on the face of it that the debt has been incurred on behalf of 
the joint family,) 
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Toe authority of the manager under this clause will apply only 
so long as the family continues to bo joint. Hence, although the family 
was joint when the liability was incurred, if at the time of the 
acknowledgment or payment by the alleged manager the family is 
divided, the acknowledgment or payment will not bind the other 
rnembers of the family.® But, even in such cases, it was held tliat if 
the creditor had no notice of the partition in the family at the time of 
the acknowledgment or payment, the acknowledgment or payment 
would bind the other members of the family. This view was based on 
the ground that the termination of the authority of an agent does not 
take efiect as regards third parties, before it becomes known to them ' 
(see Contract Act, section 208 .) It is doubtful how far this view will 
be correct after the enactment of siib-s. ( 3) under which it is only an 

^ : I r. H ( 1938 ) yr.ul OCS : its L.d Cas 211 

(V>M), Pan,juclarja Filial v. rtJiandii/a I'Ulni. (In this case the contention was 
raised that apart from the provisions of this section, under S. 20 itself a nay 
nient by one member of the joint family whether before or after partition vonW 
•sav. hm.tat.on against all. as under that section a payment by ofe jo H debtoJ 
aaves hnntat.on against all (see Note 6) -So. it was argued even after nartitio 
payment by the quondam manager would save limitation against all the members 
In rejecting the contention it was held that the liability of the iiieiiibers of a 
Hindu joint family for a joint family debt was not a debt within the n eami.. of 

that payment by one joint debtor would .we IhS:! 

o'emLT" there cai!:U ,m 

exten^on of limitation by payment under S. in respect of a debt due bv 

joint Hindu family -The true reason for holding that the maniaer almie " 

““.I”' ^ A„„r 

loas 17( (I 15), Itanga^wami v. Sivajiraluisam ( \fre,. .....hh 

payment of principal or interest by one inenibn- cannot affe .f t m"' " ^ 
to extend the period of limij^nfir.^. • i. v ” mnot afie-t the others so as 

(.938) .,.8 9oK,; Ct'cwS ‘ “ 

j r«, P"i-'««vVrL 6i 

So, ^snndai-a V. Narasim/mc/mi-iar, Overruled.) ^ 

9. ( 45) 32 AIK 1945 Bom 511 (525) • ILK ( 1945 ) R^m qt 7 • r>, 

V. Bhaga Bhaushet UJlo) Bom 9(0. Ans/m a.a BkagshH 

'v.Chuni Lai j^om dUJ (UH), Kbrahim iiaji Yakub 

t ^iiafui. (.Mot a ease of mana'^er of Fitnrin ■?. i 
gumastha of family,)] ^ fliridu family but one of 
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acknowledgment or payment by the manager for the time being that 
will save limitation. 

An acknowledgment made by a manager of a joint Hindu family 
in respect of a family debt after he was adjudged an insolvent can 
save limitation as against the other co-parceners.^^ 

An acknowledgment or payment by a junior member of a Hindu 

joint family who is not the manager cannot bind the other members 
of the family.^® 

The opinion w'as expressed in the undermentioned case'^ that 
where a debt is incurred by the father in a Hindu joint family for his 
own personal needs, an acknowledgment of liability signed by him 
will not be binding on his sons and grandsons against whom the debt 
is sought to be enforced under the doctrine of pious obligation. It 
is submitted that the view is not correct. No doubt, in such cases, 
s. 21 (3) (b) will have no application as the debt is not a joint family 
debt. But the acknowledgment will be binding on the sons and 
grandsons under s. 19 as made by a person from whom they derive 
their liability. Similarly, a payment by the father under S. 20 will be 
binding on the sons and grandsons on the principle that a payment 
under that section 1)3^ an3’ one of the persons liable will save limitation 
as against all the |>ersons liable. Even where the debt was contracted 
1)3' the father w'hilo the family was joint and the payment was made 
by Jiim after partition, such payment would be binding on the sons and 
grandsons.*^ 

Whore an unauthorised person makes an acknowledgment or 
payment in regard to a debt due by a Hindu father a ratification of 
such acknowledgment or payment by the father after the expiry of the 

9a. (’42) 29 A I K 1942 Mad 721 (722) : I L R (1943) Mad 53 : 204 Ind Gas 245, 
y yagrestvantrdu v. Bhadramina, 

10. (’01) 3 Boin L R 144 (151), Baldeo Das Mohakamchand v. Manikchand. 

(’22) 9 AIR 1922 :\rad 23 (23) : 06 Ind Gas 155 : 45 Mad 345 (DB), Rama Pattar 

V. Visivanafh Pattar. (Manager absenfc from bis home but in correspondence 
with the junior members and controlling the management.) 

(’IS) 5 AIR 1918 Oudh 323 (325) : 47 Ind Gas 655, Lachhmi Narain y. Daya 
Shankar. (If the father is alive, the son cannot in the absence of any other evi- 
dence be considered to be an agent of the father so as to bind the family by an 
acknowledgment of his.) 

(’23) 10 AIR 1923 Lah 135 (137) ; 71 Ind Gas 737 (DB), Ram Kishan v. Hirde. 

[See also (’49) 36 AIR 1949 Mad 279 (Para 8) : (1948) 2 Mad L Jour 314, 
Pamaiya v. Suryanarayana. (Acknowledgment by some members of joint 
Hindu family in their individual capaoity — Other members not bound.)] 

11. (’40)27 A I R 1940 Cal 137 (140) : 186 Ind Gas 891 (DB), Kistur Chand v. 

Rajani Kanta. 0^ 

12. (’41) 28 AIR 1941 Mad 772 (781) : ILR (1942) Mad 95 :197 Ind Gas 199 (FB), 
^lohana Reddi v. Gangafaju. (Per Leach C. J. and Mockeit J. ; KrishnOr- 
sivami Ayyangar J., contra : AIR 1933 Mad 708 : 56 Mad 833, Munusami v, 
Kutti MoopaiXy approved.) 

(’33) 20 AIR 1933 Mad 708 (709) ; 56 Mad 833: 145 Ind Gas 404 (DB), Munusami 
Qoundan v. KtMi Moopan. ((’28) AIR 1928 Mad 657 (FB), Subramania r. 
Sahapathiy followed; AIR 1919 Mad 1175 (DB), Venkanna v. Srinivasa, disting- 
uished.) 
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period of limitatioo will not keep alive the debt against tbe sons 
though it will be kept alive against the father.*^ 

Under S. 4 of the Act of 1859, an acknowledgment by an agent was 
not recognised and so an acknowledgment by the manager of a Hindu 
joint family was operative under that Act only against himself and 
not against the other members of the family.^* 

21. Acknowledgment or payment by manager of Malabar 
tarwad. — The manager of a Malabar tarwad can acknowledge or 
make jmyments in respect of the liabilities binding on the tarwad so 
as to bind the whole tarwad} 

22. Acknowledgment or payment by head of Muham- 
madan family, — The head of a ]\Iuhammadan family has no 

authority, as such head, to make acknowledgments or payments on 
behalf of the whole familyd 



• •i. (/) Where, after the institution of a suit, a new 

Effect of substituting plaintiff or defendant is substituted or 

or adding new plaintiff added, the Suit shall, as regards him, 

or defendant. be deemed to have been instituted when 

he was so made a party, 

(2) Nothing in sub-section (/) shall apply to a case 
where a party is added or substituted owing to an assign- 
ment or devolution of any interest during the pendency of a 

suit or where a plaintiff is made a defendant or a defendant 
is made a plaintiff. 


Effect of substitutiyig 
or adding new plaintiff 
or defendant, 

Proviso where original 
plaintiff dies. 


•h Act of 1877 : S, 22. 

22. When, after the institution of a buit, a new 
plaintifl or defendant is substituted or added, the 
suit shall, as regards him, bo deemed to have beea 
instituted when he was bo made a party : 

Provided that, when a plaintiff dies, and the 

suit is continued by his legal representative, it shall, 

as regards him, bo deemed to have been instituted 

when it was instituted by the deceased plaintiff : 

Provided also, that when a defendant dies, and the suit is continued against 

Proviso where original his legal representative, it shall, os regards him b« 

defendant daes, deemed to have been instituted when it was instituted 

against the deceased defendant. 

Act of 1871 : S. 22. 

Almost the same as that of Act of 1877. 

Act of 1859. 

No c orresponding provision. 

28 A I B W41 Mad 6 (16) (DB). ThUnappa Chettiar v. Krishna Ita,. 
(lather cannot acknowledge barred debt so as to keep it alive against son ) 

I *. I 75) 14 Beng L B 21 (49) (DB), Oopal Natain v. Muddo MuHy, 

, Section 21 — Note 21 

ThankaM r. 

1 /,,ox Section 21 — Note 22 

1. ( 18) 5 A I B 1918 Low But 186 (137) ; 40 Ind Gas 
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858, Yagappa v. Mahomed, 
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Section 22 
Notes 1-2 


Synopsis 


1. Legislative changes. 

2. Scope. 

3. Applicability of section to 

“applications.” 

4. Applicability of section to 

“appeals.” 

4a. Applicability to applications 
under Section 68 of the Pro- 
vincial Insolvency Act. 

5. Additionof partiesunderOrderl, 

Rule 10, Civil Procedure Code. 

6. “New plaintiff or defendant.” 

7. “Substituted or added.” 

8. New party — Minor. 

9. New relief claimed by a party. 

10. Misdescription. 

11. Parties in representative char- 

acter. 

12. Suit or appeal by or against a 

dead person. 

13. Question of limitation to be 

considered, whether before or 
after addition or substitution. 

14. “Deemed to have been insti- 

tuted.” 

15. “As regards him.” 

16. Necessary parties. 


17. Joinder of parties in mortgage 

suits. 

18. Necessary parties in suits rela- 

ting to firms. 

19. Necessary parties in suits relat- 

ing to firms — Disclosure of 
partners' names. 

20. Necessary parties in pre-emption 

suits. 

21. Necessary parties in suits by or 

against clubs and corporations. 

22. Necessary parties in suits be- 

tween landlord and tenant. 

23. Joint promisors and promisees 

and owners of joint right of 
action. 

24. Torts. 

24a. Necessary parties in suit for 
specific performance of con- 
tract to sell. 

25. Objection to non-joinder of 

parties. 

26. “When he was so made a 

party .” 

27. Sub-section (2). 

28. “Assignment or devolution.” 

29. Transposition of parties. 


TOPIC Indicator 


Addition of new ground of right or 
liability. See Note 6. 

Addition of party after limitation 

Ellect as against others on record. See 
Notes 5 and 15. 

Addition of party whose name alre^idy 
struck oti. See Note G, 

Additioii of persons already represented 
in suit. See Note G. 

Eenamidar impleiided — Addition of 
real owner. See Note G, 

Hindu joint family represejited by 
manager— .Vddition of other members, 
See Notes G and 11. 


Necessary and proper parties — Distinc- 
tion. See Note 16. 

Original party having no right to sue — 
.\dditioii of person having such right. 
See Note G. 

Iverson correctly described — ^Jistake 
as to person liable discovered — No 
case of misdescription. See Note 10. 

Person not party to suit added in aijpeal 
— Section applies. See Note 4. 

Person not party to suit — Appellate 
Courtis power to add such poison. See 
Note 4. 

Under the prior Acts, only cases 


1. Legislative changes, 
of devolution by death ^vere excluded from the operation of sub-s. (l)* 


Sub-section (2) now excludes from the operation of sub-s. (l) not 
only cases of devolution by death, but cases of assignment of interest 
and all cases of devolution of interest-.. 

2. Scope. — Where a suit has been instituted, it may subsequently 
appear that some persons have not been made parties to the suit 
cither as plaintiffs or as defendants though such persons may have 
been necessary or proper parties. In such cases, these persons may be 
subsequently impleaded in the suit by the leave of Court as provided 
by the provisions cf the law of procedure in that behalf. But when 
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such subsequent impleading of parties takes place, it cannot be said 
that the suit was instituted with these persons as parties to the action 
even oji the date of or ujinal institution itself. On the otlier hand so 
far as these per^ns are concerned, the suit must be deemed to have 
been filed on the date when they were made parties subsequentlv 
This IS indeed a general principle of law and the section is, in fact' 
based upon It It does not introduce any new principle.^ The justice 
of this rule IS that, if it were not so, a party who mav have 

a light against another by lapse of time in the matter of inakim> 

peisons parties would be compelled to lose it for no fault of his. This 
section IS intended to safeguard such a right. ^ 

It follows also, that the ssetion covers and contemplates onlv 
cases in which the action is defective ndien U started, bv reason for 

example, of the pei;son or one of the persons in whom tlie right of 
action is vested not being before the Court. If a is the right person to 
sue, It would bo clearly wrong to allow liim, for the sake of avoidin- 

bv P Ne l^^^itation to take advantage of a suit improperlv instituted 
by P,. Necessarily, therefore, the section can have no application to 
-es m %v nch the action was originally properlv constituted as to 
paities but has become defective because tliere has been a chaimo or 

evo ution of in erest sul«equontly.‘ This latter principle is embodied 
in suh-secfcion (2) of tlie section. 


Section 22 — Note 2 

1. Sec (’75) 1 Bom 205 (301) : 1 Inrl Tu,- i‘>^ jmi>» 7 ; r- 
Uansraj. havim v. Manji 

U;, ^ ^ 

(’G/ ) S Suth W It 211 (213) (DHl lA/ /> • t— 

Hose.'] ^ ‘ hiasore Dossec v. SrecnaOi 

3 See (’40) 27 AIR 1940 Nag 274 (275) : 190 Ind Ci, 430 U/ e , 

I* -tal' -<•»-! .0 

4, ( 50) Hi Alli llioO Ivilfctill FM ^ *• 

application to bring on re .orf the l^'af , ' " W""" ' ^ 

niade within the preLritdlr od bv o^^ " 

heirs are brought on record Con “t’- 

( IG) 3 All{ 19lG P C 202 (205 90/n • /iq r .a * « 

uuJoJ.'zSt;- !c.‘. "ml.; St, St.'S,,', i!‘2 

V. Aratvial aflirnied.) ' " oinci id, M antjhoomal 

b'iSG) : 53 Bom 5.3G ■ 153 Ind Gas SOninm J- ■; 

as plaintiff - fX; th^^ 

limitation.) ’ * plaintiff, cannot be substituted or .added after 

(’09) 5 Ind Gas 931 (931 93 *>I • qi -vr./i ii - c i? 

(Pro-note in favour of motbe.'. Sahlaraya Iyer v. Vaithinatha Iyer. 

as guardian -Mother wnnot hZ minor sons suingon tlie pro note with mother 
ISee (’10) G Ind Gas GSO^GSOl^vr ai )ii«i‘ation.) 

('•24) U AIR IQorcU 90 191 7 - v. Sriairasa lio,,,. 

■fyriti Prasad Sinyh.-] ' ’ ^ Kanta Hoy v 


Section 22 
Note 2 
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Section 22 All that the section lays down is that a suit in which a party is 

Notes 2—3 subsequently joined shall be deemed to be instituted as regards him on 

the date of his joinder. Whether the suit becomes barred as regards 
him alone or as regards other parties also is a matter which will have 
to be ascertained with reference to the substantive law relating to 
the subject of necessary parties to an action and the law relating to 
limitation of actions contained in the statutes of the country.® 

3. Applicability of section to '‘applications.’' — The section 
expressly deals with ‘suits.* A ‘suit* as defined in S. 2, cl. (10) of the 
Act does not include an ‘application.’ Applications are, therefore, not 
within the scope of this section.' Thus, the section does not apply to 
the following : 

(1) Execution applications.^ 

(2) Applications under O. 21. B, lOO of the Code of Civil Procedure.® 

(3) Applications under O. 22 of the Civil Procedure Code for substi- 

tution of legal representatives.^ 

( 4 ) Applications under o. 9, R. 13 of the Civil Procedure Code.® 

(6) Application for filing an award under Schedule II Para. 20 of the 
Civil Procedure Code® (now repealed by the Arbitration Act, 
1940), though such an application is to be registered as a suit 
and the parties are to be treated as plaintiffs and defendants 
under the Civil Procedure Code. 

But though the section does not in terms apply to applications the 
principle of the section applies to them^ and in so far as any of the 

[See ai o (1864) 1864 Sath W R Gap 152 (152, 153j (DB), Kishen LallChotvdhry 
V. Ghunder Coomar Boy.'i 

5. (’22) 9 AIR 1922 Nag 213 (215) : 66 Ind Gas 217, Kuksa v. Dajiba Bhau. 

(*16) 3 AIR 1916 Sind 53 (54) : 10 Sind L R 38 : 35 Ind Oa3 551 (DB), Gehimal 

Dyalmal v. Kartyioonial Siroomal, ((*03)28 Bom 11 (DB), Guruvayya v. Dutta- 

traya followed.) • 

Section 22 — Note 3 

1. (*44) 1944 Pat W N 499 (502), Sheobadan v. Bihari Sao. (Bibar Restoration 
of Bfckasht Landi and Redaction of Arrears of Rent Act — Application for res- 
toration.) 

(’23) 10 A I R 1923 Pat 88 (88) : 69 Ind Caa 536 : 6 Pat L Jour 463 (DB), 
Cfiandrik^ Ray v. Barn Kuer Thakur, 

(’09) 3 Ind Oas 3 '4 {3i7} (DB) (Oal), Jagat Tarini Dasi v, BakhaX Chandra. 
(Execution proceedings.) 

2. (’21) 8 AIR 1921 Pat 180 (181) : 62 Ind Oas 30 : 6 Pat L Jour 358 (DB), GcAab 
Koer V. Syed Mohamed Zafjer Hussain. 

[See (’30) 17 AIR 1930 All 597 (599): 139 Ind Gas 23 (DB), Zahurul Hasan v. 
Badri Narain.'] 

3. (’31) 18 AIR 1931 Cal 385 (387) : 58 Cal 55 : 132 Ind Gas 631, Indubhushan 
Das V. Hari Ckaran Mandal. 

4. (’19) 6 AIR 1919 Nag 150 (152) : 15 Nag L R 21 : 49 Ind Gas Si, Amolaksao v. 
Govindrao. 

5. (*23) 10 AIR 1923 Pat 88 (88) : 6 Pat L Jour 463 : 62 Ind Gas 536 (DB). 
Chandrika Boy v. Ram Ktier Thakur. 

6. (’31) 18 AIR 1931 All 726 (726); 133 I. 0. 410 (DB), Mangal Sen v. Prag Das, 

7. (’31) 18 AIR 1931 All 725 (726) : 133 Ind Gas 410 (DB), Mangal Sen v. Prag 
Das. (Principle of 8. 22 applies to application under 0, P.O., Seh. II Para 20 and 
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above decisions 
are not correct. 


II 


ay hold to the contrary, it is submitted that they 


4. Applicability of section to "appeals.” _ This section 

applies only to suits. As under the definition in S. 2 (lO), a suit does 

not include an appeal, this section does not apply to the joinder of 

parties to appeals. But as seen in Note 2, the section is based on a 

general principle; and this principle applies to appeals also.* Hence, 

where a person is newly added or substituted as a party to an appeal,' 

the appeal must be held to have been instituted as regards such iierson 

on the date when he is so added or substituted. But, this principle does 

not apply to the special power of an appellate Court under Order 4 ], 

Rule 20 to add as respondent to an appeal a person who appears to the 

appellate Court at the hearing of the appeal to bo interested in the 

result of the appeal.^ Apart from o. 41, R. 20 the appellate Court has 

ample power under s. 151, C. P. C., to add a party to the appeal even 

after the expiry of the period of limitation for appeals.^ It has been 

held that though this section does not apply to an api^^al as suit 

does not include an appeal, w'here the case is remanded for retrial 

with the direction to implead other persons, it would be applicable.* 

As to the nature and extent of this power of the appellate Court, see 

the commentary under O. 41, R. 20 ip the Authors’ Civil Procedure 
Code, 5th (1950) Edition. 


there 13 no bar to the trausirasition of a respondent aa an applicant after the 
expirj of the period of limitUion.) 

(■19) 6 AIR 1919 Cal 510 (510) : 50 Iu4 Cvs 5 (DR), A.iitumn Aharncd v. Khoda. 
Jiux. (Au^tion-pui-oliaser not joined as party to application to set aside execution 
sale within the period of limitation for the application - Application ia barred.) 

( 11) 10 417 (420) (DR) (Gal), Kh^da IJaksh v. Sader Vramanik. (Appli- 

cation under 8. 47, C. P. (J.) ' 

t’91) 1891 All W N 121 (121) (DB). Karamal Khan v. Mir Ali Akmel. (Auction 

purchaser is neaeasary party to application to set aside execution sale-His bein« 

made a party after the period prescribed by Art. IGG does not cure the defeetdue 
to his original non joinder.) 

Section 22 — Note 4 

Vgl’.'ti' f ^4/mii. 

(^.tion 2. applio3 to appeals as much as to suits in principle — But there is a 
difference in the result arising from the application of S. 5 of the Act.) 

( 78 80) 2 All 487 (s92) (DB), Ranjit Singh v. Sheo Prasad Ram 

2 . (-IB) 30 air 1943 Oudh 78 (81) : 205 Ind Gas G28 (DR), Nageshwar Pra.ad 
V. Lnandraj Bahadur. 

( 37) 24 AIR 1937 Had 741 (744) ; I L R (1938) Had 52 : 172 Ind Gas 776 (DR)' 

ISwamxnatha v. Gopalaswami. (Venkatasubba Rao. J., observed: "It is difficult 

^Ijere the right of appeal does not become barred as against a 

‘■ime the appeal comes on for hearing for under the 
rule be it noted, the action to be taken is at the hearing of the appeal.") 

Tdn n ‘^'““^"taries on the Givil Procedure Gode, 5th (1950) 

u. 41 K 20 Note 11. 

swi '■ ‘"‘"3 : 198 Ind Gas 72G (DB), 

~py of ffidoLnt n f omission of name in 

copy of judgment— Delay condoned under 3. 5. Limitation Act.) 

V. Sa"4u?nS ^ 


Section 22 
Notes 3“4 
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Section 22 
Notes 4-5 


The Section does not apply to the transposition of a I'espondenfc 
as an appellant,^ 

4a. Applicability to applications under Section 63 of the 
Provincial Insolvency Act. — It has been held that proceedings 
under s. 68 of the Provincial Insolvency Act, 1920, are more akin to 
appeals than to a suit and that section 22 of this Act does not apply 
to them.^ But it is submitted that s. 22 embodies a general principle 
wliich may apply to a proceeding although it may not be covered by 
the woids of the section. At tlie same time the above decision may be 
supported on the other ground mentioned therein, viz., that section 68, 
Iio\incial Insolvency Act, does not contemplate that in a proceeding 
under it, any persons should be named as applicants and respondents 
to the piocceding and that there is no Question of making any person 
a party to sucli ])roceeding. 

5. Addition of parties under Order 1 Rule 10, Civil 
Procedure Code. — This section provides that where a neiv plaintiff 
or defendant is added, tlie suit shall, as regards him, be deemed to 
liave been instituted when he was so made a partj'.^ Thus, if on the 
addition of a new defendant tlie suit is barred against him, it will 

5, ( 19) 36 Am 1949 I’at 309 (l*rs 1, 2) : 27 Pat 956, S/iKb^ifiesiccir Prasad v 
Sidlu su ar. (The only cases \vher6' the appellate Court will not exercise its 
power and will not allow a respondent to be transposed to the categoi'y of appel- 
lant is where the result of such transposition is likely to be that new grounds 
not common to the apj ellaut already on record, may have to be determined in 
di posing of the appeal — Note : In this case it was held that as S. 22 did not 
apply to appeals, there was no bar to transposition of respondent as ai^pel- 
Iruit — Put apart from this, sub section (2) itself makes it clear that such traus- 
]'Osition is not covered by the section.) 

Section 22 — Note 4a 

1. (’37) 21 AIK 1937 Lah 611 (611) : 168 Ind Cas 389. d/ni Chenrf v. 0//icia/ 
Ncccinr. l-'crozeyore. 

Section 22 — Note 5 ' 

1. (’27) 14 AIK 1927 P C 252 (255) : 6 Rang 26 : 107 Ind Cas 237 : 55 Ind App 
7 (PC), Chockalinc,am Chetty v. Seethai Ache. 

(’34) 21 AIK 1934 Bom 385 (386) : 58 Bom 536 : 153 Ind Cas SOO (DB), Krishnaji 
Shivaji v. Hamnaraddi Mallaraddi. ((*87) 14 Cal 400 (DB), Suhodiniy, Cximar 
danoda dissented from ) 

(’85) 9 Bom 1 (9), Fisher v. Fearse. 

(’30) 17 AIR 1930 Cal 113 (127) : bl Cal 170 : 123 Ind Cas 250 (DB), Currivibhoy 
d Co* V. Ij, a. Crect. 

(’30) 17 AIR 1930 Lah 747 (748) ; 11 Lah OSS ; 126 Ind Cas 78 (DB), Sher Singh 
V. Snndar Singli. 

(’25) 12 AIR 1925 Mad 917 (918) : 85 Ind Cas 961, VenhatasiManima v. Pnli- 
irnlla Peddy. 

(’10) 0 Ind Cas 080 (6S0) (DB) (Mad), Gurnvappa Chetty v, Sri?iirasa 7?ou’, 
(Subsequent^* added party may raise question of limitation.) 

(’10) 5 Ind Cas 931 (931, 932) : 33 Mad 115 (117) (DB), Subbdraya Tyer v. Vaithi- 
}iatha Iyer. 

(’34) 21 AIR 1934 All 19S (200) : 147 Ind Cas 1067 (DB), Atma Bam v. Beni 
Prasad. 

{See (’66) 6 Suth W R 298 (299) (DB), Bajhishore Dossee v. Buddun Clmndef. 

(’27) 14 AIR 1927 Lah 819 (820) : 104 Ind Cas 700 ; 9 Lah 217 (DB), Muham- 
mad Ismail Khan v. Said ud-din Khan."] 
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have to be dismissed as against him}^ But does the addition of a party Section 22 

after the period of limitation affect the suit against other defendants Note 5 

who are already on the record ? The answer to this depends upon the 

question whether the added party is a necessary party or is only a 

proper party or whether lie was already constructively a party to the 

suit though not actually so. If he was a necessary party, i. e., if the 

suit will not be a properly constituted one unless he is made a party, 

his addition after the period of limitation will entail the dismissal of 

the whole suit, inasmuch as the suit becomes a properly constituted 

one only when he is made a party, and inasmuch as at that time the 

suit is barred against all.^ When the party added is only a proper 

la. (’51) 84 Cal L Joui' 33 (45), M oha}nmed SUldiq v. Mohamed Akbar, 

( 32) 1932 Mad W N 330 (331), V enlcatasaviy v. Pimnayya, 

( 32) 19 AIR 1932 Lah 314 (315) : 137 Ind Cas 89 (DB), N orthern Ba}ih of India 
V. Ramesh Chandar. (Suit against wrong legal representative— Right legal repre- 
sentative impleaded after time — No (juestion of bona fides arises.) 

(09) 4 Ind Cas 1160 (1163) : 3 Sind L K 191. Chelarani v. Baden Insurance 
Company. 

(’36) 23 AIR 1936 All 94 (95) : 58 All 594 : 160 Ind Cas 1030, Manni Gir v. 

Amar Jatichela. 

2. (’38) 25 AIR 1938 Cal 324 (325) : 177 Ind Cas 793 (DB), Dinesh Chandra v. 

Rajendra Chandra. 

( 04) 28 Bom 11 (17) : 5 Bom B R 618 (DB), Guruvayya v, Ilattatraya. 

( 33) 20 AIR 1933 Sind 121 (122) : 143 Ind Cas 900 (DB), Pahloomal v. Parama- 
nand. (Suit for accounts against one partner only — Other partners added as 
parties after period of limitation— Suit must be dismissed.) 

(’33) 20 A I R 1933 Cal 621 (622) : GO Cal 777 : 146 Ind Cas 259 (DB), GovbuU 

chandra Ghose v, Jamalud iin Mondal, (All mortgagees or heirs of mortgagee 

must be parties to suit - Necessary party joined after limitation — Whole suit 
fails.) 

( 12) 13 Ind Cas 19 < (199, 200) (DB) (Ail), Oendan Lai v. Babura 7 ii. (Necessary 
party not impleaded in mortgage suit till after limitation— Defect fatal to suit.) 

(’99) 21 All 346 (347, 348) : 1899 All W N 123 (DB), Ganesha Singh v. Mundi 
I orest Coynpany. (Suit against unregistered company represented by its partner 
—Other partners sought to be added after limitation— Suit dismissed.) 

(’92) 14 All 524 (528) : 1892 AH W N 104 (DB), Imam^nd^din v. Liladhar. 

(Fartnership debt Suit foi — All partners must join — Additioti of a partner 
after limitation — Suit to be dismissed.) 

( 29) 16 AIR 1929 Cal 591 (592) : 125 Ind Cas 109 (DB), Giris Chandra v« Rani 
Sarati Majumdar. (Plaintilf suing as assignee of one of mortgagees — Represen- 
tatives of deceased mortgagee not brought on record till expiry of limitation — 

Suit must be dismissed.) 

(’14) 1 A 1 R 1914 Gaj 455 (456) : 41 Gal 727 : 22 Ind Cas 570 (DB), Sidheshuri 
Pershad v. Dharamjit Rarain. (Suit by manager of joint Hindu family upon 
mortgage without joining nephew within limitation — Held, following (’01) 28 
Cal 517 (SB), Suraj Prosad v. Golab Chand^ that suit must be dismissed.) 

( 28) 15 AIR 1928 Lah 33 (34) : 100 Ind Cas 859, Devi Dayal v. Harain Singhs 
(Suit brought in name of Panchayat — Plaintiffs’ names substituted after limita- 
tion— Suit must be dismissed.) 

(’02) 1902 Pun Re No. 69, page 250, Ranichand v, Subbayi Baksh, 

(’82) 1882 Pun Re No. 104, page 297, Khayi Myihamniad Shah v. M uhamni'xd 
Jayi, (Pre-emption suit — All representatives of deceased vendee not joined — . 

Addition after limitation — Whole suit is barred.) 

( 25) 12 AIR 1925 Mad 761 (761, 762) : 87 Ind Gas 198, Pappi Amnia v. Kunhu* 

(Karnavan necessary party in a suit on teer deed.) 

3.Lim.50. 
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Note 5 
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party but not a Decenary one, the suit as against the other defendants 
vnll not be barred. Where the party added is only a proper part y no 

[But see (’37) 24 AIB 1937 Ail 502(503): 170 lud Cas 743 Aff v 

impleaded as pro forma defen- 
. ^ granted so far as other defendants are concerned Submitted 

s.r.‘,:T„t-A:?rr p.«..n 

3. ( 39) 26 A I K 1939 Pat 138 (139) ; 17 Pat 588 : 180 Ind Gas 983 mRi n.o 
r (No relief claimed against party broSt ^ record 

(’21) 8 Cal L Jour 558, relied on.) 

V. Shiddeshwar. (Redemption suit filed in time - Other persoL interested in 
of redemption may be impleaded after limitation.) 

( 04) 26 AU 528(535): 1904 All W N 119 (DB), Paleshri Pra'ap v. Rudra Narain 

plTrfpl7aT.) ''• 

(’97) 1897 All W N 36 (37), Behari Lai v. Girdhari Lai. (Suit for possession of 

e property .against some only of several persons in joint possession — 

joined after expiry of limitation.) 

ir;; 675, Ooorla SpLniing dt Weavhia 

■ IS o. V. Vallabhdas Kallianji. (Del credre agent suing Principal not a 

n^iirply.) after^imitation - Section 22“doe: 

(’19) 6 AIR 1919 Bom 135 (137) : 43 Bom 575 : 51 Ind Gas 223 (DB) Sabduralli 
leJonfoZ foTjplf { 

M BaUadoor. (Plaintiff added (o 

meet possible future objections.) 

J.’om ■• 6 Bom L R 618 (DB), Guruvayya v. Dattatraya. 

V. -l/a/iodeu. (Benamidar suing _ Real owner 

aaaed.) 

^ Mathewson v. Bam Kanai 

cixngh Deo. 

(’07) 6 Gal L Jour 558 (565.570): 12 Gal W N 84 (DB), Mahomed Islmg v. Sheikh 
Ahfaxnul Hug, (Addition of pro /or?«a defendants.) 

(’06) 33 Cal 613 (620, 621) : 3 Cal L Jour 576 : 10 Cal W N 551 (DB), Imam Ali 

V. Bay Nath Bam Sahu, (Purchaser of a small portion of mortgaged property 
added after limitation— Suit not barred wholly.) 

(’06) 33 Cal 1079 (1093) (DB), Thakurmani Singh v. Dai Bani Koeri. (Do.) 

(’81) 7 Cal 284 (287) (DB). Oblvog Churn v. Kritartha Moyi. (Suit for possession — 

Some persons in possession impleaded after limitation — Suit dismissed against 
them.) 

(*12) 16 Ind Cas 420 (421) (DB) (Mad), Bangacharlu v. M xtthulcaruppan Kothan, 

(Do.) 

(’16) 3 A I R 1916 Mad 1029 (1034) : 29 Ind Cas 634 : 40 Mad 722 (DB), Aruna- 
challa Ambalan v. B.Q. Orr. (Where a suit is properly instituted and an assign- 
ment is made pending suit by the plaintiffs, and the assignee is allowed to 
continue the suit, Section 22 ^oe 3 not apply.) 
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question of limitation arises and the suit cannot be dismissed even as 
against him.^ Where the added party is already constructively a 
party to the suit, as in the case of representative suits, it is really not 
a case of adding or substituting netv parties, and this section does not 
apply to such a case.‘^ See also Note G. 

Illustrations. 

1. A, one of the two heirs of a deceased Khoja Mahornedan 
institutes a suit to recover a debt due to the estate of the deceased. 
Here the suit is not a properly constituted one without adding the 
other heir as a party, and if the other heir is added after the period 
of limitation, the whole suit will be barred." 


2. A, B and D are partners carrying on business in partnership. 
A sues B for partnership accounts without impleading d as party. 
In this case also the suit is not a properly constituted one without 
inapleading d as party, and if he is added after the period of limitation, 
the whole suit will become barred.*^ Tiio same principle will apply to 
one of several joint promisees suing without impleading the other 
joint promisees as parties." 


(’14) 1 AIR 1914 Mud 272 (275) : 38 Mud 837 : 22 Ind Cus 82G fDB). Annamalai 

Velan v. Marugappa Velan. (Suit to set aside rent sale under Madras Rent 

Recovery Act — Person at whose instance sale was brought about is not jieces- 
sary party.) 


(’16) 3 A I R 1916 Sind 53 (54) ; 10 Sind L H 38 : 35 Ind Cas 551 (DB), Gehimal 

Dyahnal v. Karmoomal Siroomal. (Suit to recover property alienated by Hindu 

widow during plaintifTs minority - Intermediate purchasers are not necessary 
imrties.) 


[SeeJ^OS] 30 All 538 (540): 5 All L Jour 554 : 1908 All W N 24G : 4 ^ilad L Tim 

447 (DB), Hazarimal^y. Bhawani Bam. (Objection as to non-joinder of parties 
must be raised at earliest opportunity.) 

(■91) 13 All 78 (85) : 1891 All W N 1, Sohna v. Khalak Singh. 

(■86) 12 Cal 642 (650) (DB), Oriental Bank v. Charrial.l 

ISee also (’28) 15 AIK 1928 Bom 526 (526) ; 112 Ind Cas 786 (DB), Bhauddin v. 
Ibrahivt. 


(’36) 23 Alii 1936 Cal 388 (390) : 166 Ind Cas 493, Gajendra Nath Alandal v. 
Kunja Behan J/isfri.] 

See also Notes 12 and 15. 


3a. ( 43) 30 A I R 1943 Oudh 164 (166) : 18 Luck 601 : 204 Ind Cas 444 (DB), 
67ieo Prasad v, Parhash Rani. (Puisne mortgagee added on his own application 
held not necessary party and suit held not barred as against him.) 

4* See illustration (4) in the Note. 

5. (’971 28 Bom 580(583); Ghitty’s S C G R 527 (DB). Faimabai v. Pirbhai Virji 
[But see (’32) 19 AIR 1932 Lah 652 (653) : 141 Ind Cas 190, Khairatti Shah v. 

Diwan Singh. (Suit by one legal representative of a creditor— Other joined as 
plaintiff after limitation —Decree for share of former is not bad.)J 

6, ( 87) 14 Cal 791 (794) (DB), Ttamdayal v. Jun^nenjoy Coondoo, 

(13) 19 Ind Cas 963 (964) (DB) (Gal), Ambika Char an v. Tarini Charan. (All 
representatives of deceased partner not brought on record within time.) 

See also Note 18. 

217 (220) : 7 Ind Jur 428 (DB), Kalidas Kevaldas v. Nalhu 
Bhagioan. (One member of a joint family suing for joint debt.) 

• ( 06) 1906 Pun Re No. 79 : 1906 Pun W R No. 124. Motan Mai v. Kripa Mai. 

(One of two brothers suing for joint debt.) 

^ Ma-d 284 (DB), Seshan Pattar v. V ecraraghava. 

(One member of a joint family suing for joint debt.) 


Section 22 
Note 5 
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*«b4e„ant ‘ •>, who fc himself a 

..»de a pa4, od oT W a'Z liTe^ "hT “ " “ 

dismissed as barred.® imitation. The whole suit must be 

4. A, the manager of a joint Hindu family sues R fnr ■ 

TeZthl 

after the period of iLwL willZ SZtheTTr'’ 
section.^^ ^ parties within the meaning of this 


o. 


Of the :: tilled rr:piTz 

coimrcener suing to recover joint property )] Thevar. (One 

See also N’ote 23. ^ 

8 . (’ 15 ) 30 Ind Gas 795 ( 796 UDB 1 ar P P pi t?.,? • 

See also Note 22. ^ ^ Fakiruimissa Bthi v. 

^ =>' « (fO), 

’IfXA™ ™ ® ®”"' ‘ '”■> ““ r. 

( 1‘1) 1 AIR 1914 Cal 681 (681): 22 Ind Gas 7Qft/nR^ p? «?.« -d t r>. •, 
Siyigh. (Observations in (’87) 14 Cal 400 (DB) Bahadur 

?sr,rrs‘?i'?b£:S““- 

* fo^Wed,)' Singh v. Dai Bani Koeri. (28 Bom 11 

followed.) ' ^ Kunwar, 

^^c^thilal V. Zulu. 

(424) : 25 Ind Cas 945, Rajam Ivenaar r. 
of a compWv d"oi^'^'\*’^ plaintiff in private capacity— Amendment as manager 

(4) 1 7 cl, w /, 7 '’■ Srojomohini. 

suteUtuted 44^ 4 Padmalall y. LuJani Rani. (Executors 

ubstituted foi the legal representatives of the.deeeased.) 

o4r, ri (4^®^- ^istarini 

y • ^ a Chandra. (Widow suing as administratrix for benefit of her 

sons.)] 

See alto Note 11. 
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See fehe cases cited below'® for further illustrations. 

The mere fact that the Court, of its ovm motioUy orders the name 
of any person to be added as a party does not i*ender the provisions of 
this section inapplicable. So also the section applies to persons who 
are made defendants on their own application.^^ 

This section does not apply to a case of transposition of x)arties, 
as sub-section ( 2 ) itself shows.'^ 


Under sub-rule (s) of o. 1 R. 10, Civil Procedure Code, a person 
will be deemed to have been made a party, and proceedings will be 
deemed to have begun against him, only on the seri'ice of sicmnions on 
hinu Applying this sub-rule, some eases'^ have held that the suit as 
against such a person will be barred unless the service is within the 
period of limitation. But, as the sub-rule is expressly made subject to 
section 22 of the Limitation Act, the suit as against a newly added 
defendant must be deemed to have been instituted when he is made a 
paity, for pu) poses of litnitation^^ though for other purposes, it must 
be deemed to be instituted when the summons is served on the 
defendant. When a person is added as a party on an application made 
fo r the purpose, such addition must be deemed to lia ve effect from the 

’‘^5. Sita Ham v. Mnushi 
liafti. (Suit to enforce mortgage bond after mortgagor’s death — Wrong person 

mode defendant _ Right persons made parties after limitation — Suit to be 
dismissed.) 

(’40) 27 AIR 1940 Nag 274 (275) : 190 Ind Cas 430, Mt. Gowarjabai v. Ganpatsa. 

(Suit ou promissory note to be instituted in name of person in wliose name the 

note stands, as plaintiff _ Suit instituted in name of wrong person - Right 

per^n substituted after limitation— Suit to be dismissed; (’09) 33 Mad 115 (DB) 

Suhbaraya v. Vailhinatha and (’34) A I R 1934 Bom 385 (IJB), Krishna, i v 
Hanmaraddi, followed.) •' 

V. LUadhnr. 

( 06) 8 Bom L R 942 (946) (DB), Damodar v. Nainsukh. 

(®23) : 11 Cal W N 350 : 5 Cal L Jour 212 : 2 Mad L Tim 137 
(FB), liamkinkar Biswas v. Akhilchandra. (Overruling (’97) ‘>1 Cal 640 (DB) 
Oirish Chunder v. Dirarka Nath and (’99) 27 Cal 540(DB), Fake, -a v. AHniunnissa.l 

^ v^VJnde^Shilh 

<=“ 0 “ OB). «««• 

^'lyir. '' v. Vaiihinalha 

^ “• “ OB). 

r dissented from.) 

2m2d ili. ^ ^ V. 

( 87) 14 Cal 400 (401) (DB), Subodini Deli v. Ganoda KanU (Obiter ) 

Go, Ltd. y. Bam LakJian Ham, 

V. Is, nail Haji 
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date of the application and not merely from the date of the ordei' on 


the application.^' The same principle applies even where the addition 
is made by the appellate Court in appeal from an order by the lower 
Court refusing to make the addition.^® (See also Note 26.) 

A party once discharged and subsequently re-instated is a party 
only from the date of re-instatementA^ 


6. “New plaintiff or defendant.” — It is only when a new 
plaintiff or defendant is added that the suit will be deemed to have 
been instituted when he was so made a party. 

i. Addition of persons already represented in the suit : 

Where a person is effectively represented in the suit, by those 
whose actions bind him in law, such as his father or the manager of 
the joint Hindu family, of which he is a member, the specific addition 
of his name among the parties after limitation is not the addition of 
a new party. 

17. (’27) 14 AIR 1927 Mad 468 (469): 100 Ind Gas 680: 50 Mad 372 (DB), South 
Indian Indtistrials Ltd. v. Xarasimha. (Dissenting from (*25) AIR 1925 JMad 
487, Ammayya v. Narayana.) 

(’30) 17 AIR 1930 Sind 259 (260) : 12S Ind Cas 675 : 32 Cri E Jour 174 : 26 Sind 
L R 107 (DB), Hassanand v. i^andiram. (Do.) 

18. (’93) 17 Bom 29 (32) (DB), Itamhrishna ^loresliwar v. Ramahai. 

(’04) 1 All Ij Jour 188 (190) (DB), Rahim Raksh v. Brijbhukhan Saran. 

aiso (’10) 5 Ind Cas 931 (931): 33 INIad 115 (DB), Suhbaraya Iyer v. 
Vaithinatha Iyer A 

19. (’26) 13 AIR 1926 P C 88 (91) : 96 Ind Cas 887 (PC), HaveU Shah v. Sheikh 
Painda Khan. 

See also Note 6. 

Section 22 — Note 6 

1. (’47) 34 AIR 1947 Pat 257 (258) : 227 Ind Cas 570 (DB), Ramhali v. Kali 
Prasad. (Representative suit under O. 21, R. 63, C. P. C. on behalf of creditors 
— Co- plaintiffs can be added after limitation.) 

(’31) IS AIR 1931 All 585 (586) : 135 Ind Cas 248 (DB), Banwari Singh v. 
Sakhraj Singh. (Redemption suit — Father of joint family impleaded as defen- 
dant in time — Sons may be joined after limitation: (*14) AIR 1914 P C 136, 
Sheo Shankar v. Jadoo Kumvart'toUowed.) 

(’03) 7 Cal W N 817 (820, 821) (DB), Janhabi Choiodhurani v. Brojo Mohini. 
(An executor sufficiently represents the beneficiaries —Addition of latter as 
plaintiffs in a suit begun by the former is not addition ol ‘new parties.*) 

(’20) 7 AIR 1920 Nag 184 (185) : 56 Ind Cas 386, Narhar v. Narain. (Benamidar 
represents real owner— Joining of latter after limitation is not addition of new 
party.) 

(’10) 5 Ind Cas 404 (405) : 37 Cal 229 ; 37 Ind App 27 (PC), Peary Mohan v. 
Norendra Nath. (Suit against trust — All possible persons to represent trust 
impleaded — Subsequent amendment making it definite as to which of the defen- 
dants was proper trustee.) 

(’25) 12 AIR 1925 Oudh 440 (440, 441) : 87 Ind Cas 180 : 28 Oudh Cas 393, Mt. 
Rajvania v. Ra 7 neshar. (Sons in joint family impleaded as defendants after 

limitation.) 

[See (’50) 37 AIR 1950 Gal 236 (Prs 19, 26, 29), Rameswarlal Bagla v.^Bezonji 
Barjorji, (Partners of firm on record either as plaintiff or defendant — 
Addition of firm name as co-plaintiff after limitation is not addition of new 
plaintiff as suit originally framed is properly constituted.) 

(’88) 12 Bom 158 (160, 161) (DB), Bari Oopal v. Gokaldas KnshabsheL fJoiot 

family as plaintiff.) 
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Where by a hona fide mistake it was erroneously supposed that Section 22 

the plaintiff should be represented in a particular way and subsequently Note 6 
he is permitted to rectify the mistake and appear personally, it is 
not the addition of a new party. Thus, in a suit for the recovery of 
money due on a mortgage, the widow of the mortgagee sued as the 
administratrix of the estate of the mortgagee for the benefit of the 
mortgagee' s sons. It was discovered, subsequent to the institution of the 
suit, that the period of her appointment as administratrix terminated 
before the suit and she then prayed that the sons should be added as 
plaintiffs. The addition was held not to be affected by this section.^ 

Similarly, in the case of the addition of defendants to a suit, it has 
been held that where by a hona fide mistake, a wrong person is made 
defendant as the legal representative of a deceased person, and 
subsequently, the right i^erson is made defendant, this section has no 
application.^® The reason given is that in such a case the estate of 
the deceased person should be held to be sufficiently represented by 
the defendant originally impleaded. 

Where, however, a daughter claiming under the will of her father 
sued to recover proi>erties and subsequently the executor appointed 
under the will who ought to have been the piaintifi' was sought to 
be substituted as plaintiff, it was held that the latter was a “new 
party” and could not be impleaded after limitation.^ 

See also Note li. 


( *25) 12 AIR 1925 ^lad 441 (442) : 8G Ind Cus 747, Mayankutti v. Katkiri. (Suit 
for maintenance in Malabar tavazhi must be on behalf of all the memberri.) 

( 12) 13 Ind Gas 38 (39) (DB) (All), Bala Prosad v. Pt atah Singk, (Sons of 
mortgagor defendant not impleaded within limitation.) 

(’14) 1 AIR 1914 Cal 681 (681) : 22 Ind Gas 798 (DB), Bhola Boy v. Jung 
Bahadur Singh, (Suit filed by head of joint family — Infant nephew* impleaded 
after limitation.) 

(1900) 23 Mad 82 (84) (DB), Puramethan Somayajipad v. Sankara Menon. 
(Three sabhas managing a temple — Representatives of two sabhas alone suing 
as plaintiffs — Ifeld suit bad — Subsequent addition of representatives of third 
sabha cannot cure defect.)] 

2. (’16) 3 AIR 1916 Cal 337 (338, 339) : 29 Ind Gas OSO (DB), Nistarini Basya 
V. Sarat Chandra. 

2a. (’41) 28 AIR 1941 Mad 609 (610, 611) : (1941) 1 MP 3 580 (583), Sabbiah 
Atnbalavi Servai v. B 7inamalai Achi. (Suit against widow as representing estate 
of deceased person - Subsequent discovery that deceased had left will under 
which he had appointed two executors — Executors made defendants subse- 
quently — S. 22 does not apply — Estate represented by defendant impleaded 
hona /id^ — AIR 1929 Mad 482 (DB), Govappa v. Govappa and AIR 1930 Mad 
930 (DB), Kushaldoss v. Bajamanicka, followed; (’73) 10 Bom H C R 224 (DB), 
Kavasji v. Barjorji and AIR 1932 Lab 314 (DB), Noriherti Bank v. Bamesh 
Chandar, dissented from -A I R 1921 Mad 528 (DB), Seerangathuni v. Vaithi- 
linga and AIR 1925 Mad 917, Venkatasubbamma v. Pulipulla, distinguished.) 

3. (*25) 12 AIR 1925 Mad 917 (918, 919) : 85 Ind Gas 961, ^'enkatasubba 1 n 7 ^la v. 
Puliimlla Beddy» 

[Stfc also (’40) 27 AIR 1940 Lab 262 (264) ; 192 Ind Gas 105, Sifa Bavi v. 
Munshi Bam. (Suit to enforce mortgage bond after death of mortgagor — A, the 
right person to be made defendant not joined but B, A's father, joined as 
defendant— Subsequent addition of ^—Section 22 applies.) 
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-2, Estate or person not properly represented in suit — Addition of 
proper representative : 

W here a debufcter estate is made a party but it is not properly 
represented, an amendment adding a proper representative is not an 
addition of a new party. ^ 

See also Note 8. 

3. Benamidar impleaded — Addition of real otoner : 

A benamidar sufficiently represents the real owner. Where a 
benamidar is impleaded as a defendant in time, the fact that the real 
owner is impleaded after limitation is not fatal, where the benamidar 
was acting as the real owner and the benami relationshij) was known 
only subsequently.^ So also a suit by the benamidar is not infruc- 
tuous by reason of the addition of the real owner as a party after 
limitation.® 

4. {’05) 32 Cal 582 (593) : 9 Cal W N 421 (DB), Raja Peary Mohun Milker jee v. 
Narendra Nath Mukerjee. 

(’13) 21 Ind Cas 421 (423) (DB) (Mad), Stcbramani Aiyar v. Suhba Naidu. (Idol 
substantially on record from beginning — But representation improper— Rectifica- 
tion by making proper representation of idol — S. 22 does not apply.) 

(*05) 7 Oudh Cas 176 (178), Ahmad Raza Khan v. Mirza AH Hussain* (Disquali-^ 
fied proprietor sued in bis own name —Collector as his statutory representative 
added only after limitation — Held it \N’as not a case of a new plaintiff.) 

(’19) G AIR 1919 ^lad 809 (809) : 50 Ind Cas 353 (DB). Ponyiappa Naicken v. 
Venkateshaiyar, (Suit by some trustees of temple against tenants —Addition of 
other trustees after limitation on objection by defendants — Suit not barred.) 

5. (*38)25 AIR 1938 Mad 687 (688): 177 Ind Cas 381 (DB), S^ibraviania 
Chettiar v. S rinivasaraghava Ayyangar. (A benamidar is competent to repre- 
sent the real owner, because as a benamidar he will be in the position of a 
tiustee and the real owner will be bound by any adjudication in a suit to which 
the benamidar is a party — AIR 1918 P C 140 : 46 Cal 566 : 46 Ind App 1 
(PC), Gur Narayan v. Sheolal Singh, relied on — 'The real owner added by way 
of caution will not be a new party— (’01) 7 Cal W N 817 (DB), Janhabai v. 
Brojo Alo/inii and (’03) 28 Bom 11 (DB), Guruvayya v. Duttatraya, loWovreA.) 

(’15) 2 AIR 1915 Cal 496 (497) : 26 Ind Cas 860, ' Rajendra Kumar Ghosh v. 
Adinadi, 

\^See also (1864) 1864 Suth W R Gap 316 (316), Nundo Gopal Roy v. Jankeeram 
Chuckerbutty* (Benamidar impleaded subsequently.)] 

[See however (’13) 18 Ind Cas 392 (392) (DB) (Cal), Jagahandhu Biswas v. 
Srinath Chatter jee. (Principal cannot be added in shoes of benamidar out of 
time.)] 

6. (’98) 22 Bom 672 (679) (DB), Ravji v. Mahadev. 

(’10) 8 Ind Cas 264 (267) (DB) (Mad), V enkatachala Asari v, Subramaniya 
Chetty, 

(’20) 7 AIR 1920 Nag 184 (185) : 56 Ind Cas 386, Narhar v. Navain. 

(’15) 2 AIR 1915 Nag 109 (111) : 11 Nag L R 116 : 31 Ind Cas 290, KasJii Rao v. 
Ukarda. 

ISee (’07) 30 Mad 245 (246) ; 17 Mad L Jour 174 (DB), Kuthaperumal Rajali 
V. Secretary of State. (In what cases a benamidar can sue, discussed.)] 

[See also (’40)27 AIR 1940 Nag 274 (275) : 190 Ind Cas 430, Mt. Goicarjabai 
Qanpatsa. (In this case a promissory note was executed in favour of A but the 
suit on the note was filed by B — A was substituted after limitation — It was 
held that S, 22 applied and the suit was barred — The contention that B was 
benamidar for A was held not proved.) 

(’98) 22 Bom 820 (823) (DB), Dagdii v. Balvant Ramacliandra Natu*'} 
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4, Correction of misdescription : 

Where names of parties are substituted only to correct misdescrip- 
tion, there is no addition or substitution of a new party/ See Note lO. 

5. Addition of new ground of the right or liahilitg : 

If the amendment sought to be made does not lead to a change 
in the persona of the parties or does not introduce a new prayer 
or relief but only seeks to alter or add to the ground or basis of the 
right or liability of parties already on record, it is not a case of 
parties being newly added. 

Illustrations, 

(a) Defendants originally impleaded as members of joint family 

sought to be made liable in the alternative as partners.^ 

(b) Party impleaded as trustee sought to be made liable personally^ 

(c) A son originally impleaded as the heir of his father subserjiiently 

sought to be placed on record as executor under a will of the 
father/® 


(d) A person making a claim as being entitled througli his father, 

subsequently seeking to amend his plaint by making the claim 
as being entitled through his iincle/^ 

(e) Person already on record in his own right sougiit to be added also 

as legal representative.’^ 

(f) Plaintiff suing in his personal capacity amending his description 

and claiming also as an administrator of an estate/^ or as the 

managing director of a company/^ or as an agent under a power 
of attorney/^ 

[But see (’68) 10 Suth W R 220 (221, 223) (DB), Meherooyiissa Bibee v, Uur 
Churfi Bose. (Benamidar held not entitled to maintain suit.) 

(*68) 10 Suth W R 469 (473) : il Beng L B 60 (Note) (DB), Bueeehm Beebee v. 
Otndah Beebee. (Do.)] 

7. ('25) 12 AIU 1925 Bom 527 (527) : 90 liul Gas 685 (DB), Ramprasad Shivlal 

V. bhrinivas Balmukund, (Substitution of names of coparceners in place of 
firm.) ^ 

8. (’31) 18 AIR 1931 Bom 590 (592) ; 135 Ind Gas 423. Bishamberdas v. Brijlal 

Arora. 

9. (’92) 15 Mad 417 (418) : 2 Mad L Jour 119 (DB), SaminatUa v. MaihaUja. 

10. ( 03) 7 Gal \V N 575 (577, 578) (DB), Prosunno Kumar Setv v. :Mahahharat 
Saha. 

(’72) 1872 Bdui P J (Reprint) 121 (122) (DB), Maneklal v. Bhaskiirao. 
(Defendant originally impleaded as heir of executant of bond — Amendment os 
coparcener — Held suit barred.)] 

^ ^ 221 : 36 Ind Gas 941 (DB), 

Bisheshar Dayal v. Hira Lai. 

12. (*20) 7 AIR 1920 Sind 82 (83): 78 Ind Gas 569 (DB), Manager, Encumbered 
Kstates in S%nd v. TharumaL 

13. (’25) 12 A I R 1925 Cal 419 (420) : 51 Gal 845 : 79 Ind Gas 403 (DB). Naba 
Kumar Choiodlmry v. Higheazany. 

*1" ^ ^ l®y 171 (471) ; 33 Ind Gas 367, Mnthukrishna PiUai v. 

Bajam Atyangar. (On Letters Patent Appeal from (’15) AIR 1915 Mad 424, 
Bajam V. Muthukrishna.) 

^Sargent J PamUtrang v. Adarji Dadabhai. (Per 
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(g) A sued on a promissory note signed by defendant on his own 

behalf and as guardian of a minor. The relief originally sought 

was against the property of the minor in the hands of the 

defendant. He subsequently prayed for an amendment asking 

for personal relief against the defendant. It was held that the 

amendment was only an alteration of the ground of liability of 
a person already a party.^® 

It has been held in some cases^’ that where a manager of a joint 
Hindu family files a suit without stating in the plaint the capacity 
in which he is suing, the omission to state it within the period of 
limitation bars the suit. A contrary view has been held in the 
undermentioned cases. 

In the undermentioned case^'^ a member of an unincorporated 
association was sued in his personal capacity. The plaint was amended 
allowing the plaintiff to sue him as representing the association. It 
was held that this was a case of addition of party. This view has, 
however, been overruled by a later Division Bench and it has been 
held there that an amendment of the plaint by which a suit is 
converted into a representative action does not involve addition of 
new parties. 

6. Additiou of party whose name hasheen sttnick off : 

When a party originally impleaded is struck out and is again 
joined a second time, he is a new party within the meaning of this 

16, (’35) 22 AIR 1935 :\[ad 160 (161) : 154 Ind Cas 5S2, Seshagiri Rao v. Sesha- 
girl Rao. 

17. (’16) 3 AIR 1916 Bom 278 (279) : 40 Bom 243 ; 33 lud Cas 771 (DB), Ravi^ 
chamlra Narayaii v. Sliripatrao. (The plaint must show that the plaintiff is 
suing in a representative capacity,) 

(’16) 3 AIR 1916 Pat 310 (311) : l Pat L Jour 468 ; 36 Ind Cas 542 (DB), Girxoar 
Narayan ^[ahtoii v. Mt. Makbidunnisra. (Plaint must show that plaintiff is 
suing as manager.) 

(’00) 4 Ind Gas 38 (41, 42) : 32 Mad 2S4 (DB), Seshan Pattar v, Veera Raghava* 

17a. (’22) 9 AIR 1922 Bom 281 (284) : 46 Bom 358 : 64 Ind Cas 966, Ramnath 
D icarkanath v. Ramrao Balkrishna, (It need not necessarily appear in plaint.) 
(’34) 21 AIR 1934 Bom 178 (182) ; 58 Bom 348 : 151 Ind Cas 370, Madhgouda 
I^abaji v, lialappa Balappa, (Eldest brother alone suing for a debt due to de- 
ceased father — Joint family managership presumed in law — Younger brothers 
may be added as co- plaintiffs after limitation.) 

[See (’16) 3 AIR 1916 Cal 164 (166) : 28 Ind Cas 318 (DB), Kuarmani Singha 
V. B^asif AH Mirea. (Plaintiff suing as shebait — Fact of representative char- 
acter need not be stated in the cause title though it is a convenient place to 
state it.) 

(’24) 11 A I R 1924 All 90S (90S) : 79 Ind Cas 1001 : 46 All 709 (DB), Cketan 
Singh v. SartaJ Singhs (Father party defendant in time — Sons impleaded 
beyond time — Presumption is that former represents latter,)] 

17b. (’40) 27 A I R 1940 Mad 639 (641), Sankara Menon v. Kuttani. (By the 
amendment a very large number of fresh parties was added though by a special 
procedure one of the members who happened already to be on the record in his 
personal capacity was treated as the representative of the whole association.) 

17c. (’43) 30 AIR 1943 Mad 531 (536) : I L R (1944) Mad 133 : 212 Ind Gas 533 
(DB), Nandaramdas v. 2tdika Bihi, (A I R 1940 Mad 639, Sankara Menon v. 
Kuttani, overruled.) 
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section.^® A suit was instituted against the sons for compensation for a Section 22 

tort committed by their deceased father. Their names were struck Note 6 

out from the plaint by impleading the administrator of the estate of 

the deceased person as a party defendant instead. By a subsequent 

order the sons were again impleaded as defendants as the earlier order 

striking out their names was wrong. It was held by their Lordships 

of the Privy CounciP^ that the suit as against the sons must be-deemed 

to be instituted on the date of their re-instatement. 

Where, however, the names were first struck out by a /jona fide 
mistake^^^ or were by mistake omitted in the stamped portion of the 
plaint, the restoration of the names will relate back to the original date. 

7 . Original party not entitled to sue or liable to be sued. : 

Where the person originally impleaded had no right to sue or bo 
sued, the addition of the person so entitled or liable will be the addi- 
tion of a new’ party. An adjvidicated insolvent sued in his ow'n name. 

After limitation, the Official Assignee w’as impleaded as a plaintiff. 

The Official Assignee and not the insolvent being the person legally 
competent to sue, ho is a neio plaintiff’.^- One of the executants of a 
promissory note died and the plaintiff* suing on the promissory note 
impleaded his wddow as his legal representative. It is subsequently 
discovered that a son and not the widow is the legal representative. 

An application to implead the son, after limitation, is dismissed as 
being barred by this section. The case is not one of misdescription or 
of the estate being adequately represented by the wddow’ at first. It is 
the addition of an entirely new party. 

See also the undermentioned cases. 

* 18. (’42) 29 AIR 1942 Pat 270 f27l) : 199 Ind Cas 19G (OB), Jagdisuar Prasad 

V. JIarsaran Pai. ('J'he fact that the order expunging the person’s name from 
the array of defendants was made under a mistake does not affect the question.) 

(’31) 18 A I R 1931 Bom 590 (592) : 135 Ind Cas 423, BisJtamberdns v. Btijlal 
Arora, (Names of sons originally impleaded as members of joint amily were 
struck out— They were sought to be impleaded again as partners of a firm,) 

(’05) 9 Gal W N 883 (885) (OB), Ravijoy Nath Sarcar v. Sliambii Nath Shaha. 

19 (’26) 13 AIR 1926 P C 88 (91) : 96 Ind Cas 887 (PC), Jlareli Shah v. Sieikh 
Painda Khan. 

See also Note 5. 

20- (’95) 19 lioni 135 (137), Kirparam Jhumekhrani Madia v. Madia Dayalji 
Jhumekhrani. (Name was first struck out by pleader unauthorisedly.) 

21. (’27)14 AIR 1927 Nag 95 (96) : 98 Ind Cas 658, Shakurkhan v. Sheikh 
Budhan. (Amendment has retrospective effect at least from date of application.) 

22. (*26) 13 AIR 1926 Bom 366 (366) ; 95 Ind Gas 538 (OB), Sayad Daiid v. 

Mahomed Sayad. 

( 14) I AIR 1914 ^lad 395 (390);23 Ind Cas 813, Barnasamy Iyengar v. Pavadai 
Chetty. (Case of an insolvent under the Provincial Insolvency Act, 1907.) 

23. (*32) 19 AIR 1932 Lah 314 (315) : 137 Ind Cas 89 (OB), Northern Bank of 
India Btd. v. liamesh Chandar, {Bona fide mistake is immaterial.) 

24. (’40) 27 AIR 1940 Lah 262 (264);192 Ind Cas 105, Sitn Ram v. Munshi Ram. 

(Suit to enforce mortgage bond — Person not entitled to equity of redemption 

made defendant — Person entitled to such right added subsequently S. 22 

applies.) 

(*40) 27 AIR 1940 Nag 274 (275): 190 Ind Cas 430, ML Oowarjabai v. Ganpatsa. 

(Suit on promissory note instituted by person other than person in whose name 
ithad been executed — Such person substituted after limitation - Suit barred.) 
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But where owing to the fact that the right to sue is vested in A 
and B jointly, either of them is not entitled to sue alone and the suit 
is originally instituted by A alone but before it comes on for hearing, 
B’s interest also devolves on A with the result that A then becomes 
entitled to sue alone, be can be allowed to continue the suit although 
at the time when B’s interest devolves on him the period of limitation 
for the suit has expired. This section does not apply to such a case as 
there is no addition or substitution of a new plaintiff or defendant.*® 

^^hele a party is already on the record either as plaintiff or 
defendant, an amendment which merely alters the capacity in which 
he has been impleaded, to one of a different character, does not involve 

^1 Si 1 1 1 e s SO as to attract the provisions of this section.*® 

7. Substituted or added.’' — The substitution or addition 
of parties contemplated by sub-section (l) is one consequent on the suit 
being defective as originally constituted. Where owing to a subsequent 
devolution of interest the suit becomes defective and new persons are 
brought on the record to remove the defect, it is not a case of substi- 
tution or addition of new parties within the meaning of sub-section (l).^ 
Sub-section (2) is based on this principle. See Note 27. 

8, New party — Minor. — If a minor is wrongly described as 
a major and impleaded as a defendant to a suit, and the plaintiff on 
discovering the mistake has a guardian appointed for him, the minor 
is a party from the very beginning notwithstanding the defect of 
non-representation. He does not become a new party by reason of 
his being treated as a minor with a validly appointed guardian.* 

(’37) 24 AIR 1937 Lah 369 (370) : 173 Ind Gas 357, Mohiridar Singh v. A'irpaZ 
Singh. (Bond in favour of A — On >4’s death, suit on it by his father in his per- 
sonal right as -.I’s heir — Subsequent application for substitution of A*s minor 
son as plaintiff after limitation — Suit is barred.) 

25. (’40) 27 AIR 1940 Mad 412 (416) : 190 Ind Gas 657, Sornavimal v. Thanga- 
vein Mndaliar, (Right to sue on mortgage devolving on two Hindu sisters 
jointly — Only one suing — Other dying pending suit — Plaintiff can be allowed 
to continue suit — S. 22 does not apply.) 

26. (’43) 30 AIR 1943 Mad 531 (536) ; I L R (1941) Mad 133 ; 212 Ind Gas 533 
(DB), N andaramdas v. Ziilika Bibi. (Hence amendment of plaint converting 
suit into representative action does not involve addition of new parties.) 

Section 22 — Note 7 

1. See observations of Privy Council in (*16) 3 A I R 1916 P C 202 (206) : 43 Ind 
App 113 : 34 Ind Gas 323 (PC), Meyyappa Ghetty v. Sicpramanian Chettiar, 
(Case under Sti*aits Settlement Limitation Ordinance.) 

Section 22 — Note 8 

1. (’41) 28 AIR 1941 Xag 130 (131) : 193 Ind Gas 805, Abdul Azis v. Sheik Amir. 
(’30) 17 A I R 1930 All 644 (646) : 123 Ind Gas 438 : 52 All 924 (DB), Talib AH 
SJiah V. Piarey Lai, (Decree obtained with the defendant as major — On objec- 
tion in execution, suit re-opened under S. 151, G. P. 0., and defendant treated 
as minor and guardian appointed.! 

(’27) 14 A I R 1927 All 787 (737) : 49 All 869 : 102 lud Gas 624 (DB), Har Lai 
Singh v. Rttdra Singh. (Pre emption suit — Vendee defendant impleaded as 
major — Later discovery of minority and guardian appointed after limitation.) 

ISee (’24) 11 AIR 1924 Lab 157 (158): 69 I. C. 401, ML Durga v. Our NarainJ 
[See also (’07) 30 All 55 (56) : 1907 All W N 290 ; 3 Mad L Tim 58 (DB), 
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Where a major is, by a bona fide mistake, impleaded as a minor Section 22 

plaintiff and his parent institutes the suit as his next friend, an Notes 8-9 

amendment, after limitation, to recognize him as a major and allow 
him to continue the suit is only a case of misdescription and not of a 
new party,'* the plaintiff always having been the same.^ Conversely, 
where a minor sues as a major by a bona fide mistake, an application 
for amendment of the mistake and for proper representation may be 
allowed even if such application is beyond time,^ or if he should have 
attained majority he may be allowed to continue the suit.^ 

But if the minor is not a party plaintiff^ or party defendant® at 
all, but some one else was a party, the addition of the minor after 
limitation will bo the addition of a new party. 

The same principle would apply in appeals also/ 

9. New relief claimed by a party. — WJiere a party on 
record is allowed to set up new facts or p»it forward a new cause of 
action, it would not amount to adding a new party} 

Uiipchand v. Uasodha. (A guardian is not himself a party to the suit Omis- 

sioii to implead guardian may be rectified even after limitation — Case of an 
appeal.) 

( 81) 4 All 3/ (39) : 1881 All \V N 120 : G Ind Jur 382 (DH), Klion Karan v. 

JIardayal, 

(’01) 1901 Pun L R No. 31, p. 99 ; 1901 Pun He No. IS. Imami v. Saddan.1 

2. (’41) 28 AIR 1941 Oudh 43 (45);191 Ind Gas 150, Inderpal Singh v. Bhagwati, 

(’27) 14 A I H 1927 Cal 477 (478) : 100 Ind Cas 4G9 (DB). Karayan Chandra v. 

Dnlab Chandra. ((’09) 37 Cal 229 (PC), Peary ^[ohiin v. N arendra, referred to.) 

(’12) 7 Ind Cas 580 (581) (DB) (Mad), Arunachellam Chetiy v. Prahhayya CJietty. 

(Plaintiff wrongly described as minor by mistake — Himself not signing plaint 

His subsequent prosecution of suit is not adding new party.) 

[^See ( 04) 1 All L Jour 188 (190) (DB), Rahim. Baksh v. Brijbhulchan Saran, 

(’94) 21 Cal 86G (868) (DB), Tagui Jan v. Obaidulla.^ 

{See also ('26) 13 AIR 1926 Lab 82 (82) : 89 Ind Cas 363, A7nriisaria v. Oaimiyi. 

(’18) 5 AIR 1918 Mad 916 (917) : 40 Mad 743 : 41 Ind Cas 510 (DB), Shiannuga 
Chetty V. Narayana Iyer. (20 All 90 dissented from.)] 

[But see (’97) 20 AU 90 (91) : 1897 All W N 203 (OB), Sheorayiia v. Bharat 
Siy\gh. (Suit dismissed by appellate Court —No question of limitation arose.)] 

3. (’84) 1884 Boin P J 262 (DB), PariJeh Gokaldas v. Raval Jalani. 

iSee (’24) 11 AIR 1924 Lab 188 (188): 4 Lab 390; 75 I. C 1028 (DB), AU Ahynad 
V, Mian. (Application allowed — Question of limitation liot decided.)] 

4. See (’23) 10 A I U 1923 Mad 553 (554) : 74 Ind Cas 309 (DB). Rarichan v. 

Manakkal Raynan. 

5. ( 37) 24 AIR 1937 Lab 369 (370) : 173 Ind Cas 357, Mohindar Singh\. Kirpal 
Singh. (Father of deceased suing us heir -Subsequent application to substitute 
minor son of the deceased as plaintiff — Held addition of new party.) 

( 75) 12 Bom H C R 17 (22) (DB), Gopal Kashi Ra})iahai Saheb Patvar. (Mother 
suing in her own name without impleading minor son.) 

6. (’89) 1889 Pun Re No. 37, Ude Ram v. ML Dyan. 

7. (’21) 8 AIR 1921 Cal 776 (778k 60 Ind Cas 889 : 47 Cal 721, In re Lai Bihari 
Shah. (Appeal by minor without next friend may be amended by inserting 
name of next friend.) 

( 26) 13 AIR 1926 Nag 40 (44) : 38 Ind Cas 235, Datlu v, Bhaoosiyigh. (Api>eal 
by major as minor may be amended by striking out guardian’s name.) 

Section 22 — Note 9 

1. ( 43) 30 AIR 1943 Mad 531 (536) : ILR (1944) Mad 133 : 212 Ind Gas 533(DB), 

Aan£?ara7n(ias v, Zulika Bibi. (An amendment which does nob seek to bring in 
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Section 22 
Notes 9-10 


A purchased some property from X who, however, remained in 
possession. A sold it to B and B brought a suit against x for mesne 
piofits from the date of A s purchase making A also a pro forma, 
plaintiff. B however, prayed for a decree in hie own favour even in 
respect of the mesne profits due to A before the date of the sale to B. 
After the period of limitation, B applied for an amendment splitting 
the relief and praying for a decree in his favour in respect of the 
mesne profits due to him after the date of the sale to himself. The 
High Court of Bombay held that it was not a case of a joinder of a 
new plaintiff seeking relief in respect of a barred claim. The amend 

ment was only directed to claiming the relief severally instead of in 
favour of one of the plaintiffs alone.^ 


1 * , T T * . . ^ ^ person is intended 

to be impleaded in a suit but is described wrongly, it is a case of 

misdescription. Where the person intended to be sued is described 

correctly, but the plaintiff finds subsequently that he was under a 

mistake in thinking that such person was liable to answer his claim, it 

i s not a case of misdescriptio n.^ The question in each case is thus one 

a new party but only varies the ground on which the relief was originally sought 

or asks for a different or additional relief without changing the cause of action, 
does not bring the case within S. 22.) 

( 2j) 12 a I R 1925 ^Fad 917 (919) ; 85 Ind Cas 961, Venkatasuhhamma v. Puli- 
pulla Reddi. 

2 (’29) 16 A I R 1929 Bom 51 (5.3) : 111 Ind Cas 262, Bhogi hal Tarachand v. 
Jethalal Motilal. 


Section 22 — Note 10 

1. (*39) 26 AIR 1939 Pat 40 (41) : 179 lud Cas 761, Bhagirath Singh v. Mimga 
Bal. (Members of joint family carrying on family business describing themselves 
in plaint by names adding word "firm*’— Deletion of word "firm” by Amend- 
ment after limitation held did not bar suit.) 

(’36) 23 AIR 1936 Lah 147(148): 162 Ind Cas 280, Girdhari Lai v. Dharam Das, 
(One Girdhari Lai answering the name and description of the defendant as in the 
plaint ^^a6 summoned — On finding that he was not the intended person the 
plaint was amended by changing the description and another person of the same 
name but with new description was summoned— Held this was a case of misdes- 
cription and not of substitution.) 

( 14) 1 AIR 1914 Mad 636 (637) : 23 lud Cas 764 (DB), Narayniia Sastrigal v, 
Mangalatham7nal. 

( 28) 15 A I R 1928 Nag 319 (321) : 109 Ind Cas 785, Deolal v. Tula?'ai}i Bavi 
Snkh. (It was presumed that suit was against firm and so it was a ease only of 
substituting real representative.) 

(’02) 6 Cal W N 218 (220) (DB), Mandardhar Aitch v. Secretary of State, (Suit 
against Executive Engineer — Subsequent addition of Secretary of State as second 
defendant — Held that Secretary of State was made party only when he was 
impleaded.) 

ISee (’28) 15 AIR 1928 :Mad 367(369, 370) : 110 Ind Cas 433, Devaraja Reddiar 
V. Liptons Ltd. (Initials of the defendant’s name wrongly given-— Amendment 
after decree.) 

(’87) 14 C al 400 (401) (DB), Suhodini Devi w. Cumar Qanoda Kant Roy. {A 
instituted suit as manager of B— After limitation A was struck out and B him- 
self was made plaintiff — No bar of limitation.) 

(’88) 1888 All W N 58 (59) (DB), Jamjia v. Ibrahim, (Name of respondent in 
appeal by clerical error, entered as "Nawab Muhammad Umar Daraz AliKhan” 
instead of as " Jamna” — Held no new party.) 
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of intention, namely, which individual was intended to be impleaded 
when a particular description was given and which was the intended 
person according to the amended plaint. If there is the same person 
or legal entity throughout it is a case of misdescription; otherwise it 
will come under the head of substitution or addition of new party.® In 
the following cases, it was held that there was only a misdescription 
and that the amendment of the plaint by giving the correct description 
was not the addition of a new party : 

(1) Where in a suit by the District Board of Dacca the plaintiff was 
described as “Chairman of the District Board, Dacca’’ instead of 
“District Board, Dacca. 

Where the plaintiff sued on behalf of an idol and in the body of 
the plaint described himself as shebait of the idol and clearly 
asked for a relief on behalf of the idol, but omitted to describe 
himself as shebait in the cause title.® The same view was taken 
where the name of the temple was omitted in the cause title.® 
"Where, however, a defendant was sued in his individual capacity 
and the plaintiff denied title of the idol whose shebait he was, 
the addition of the idol' as a party defendant was held to bo 
the addition of a new party. ^ 

Where the plaintiffs, the owners of a ship, were wrongly described 
as “n. Hogarth and Sons’’ instead of as “Hogarth Shipping 
Co., Ltd.” by a bona fide mistake.® 


(2) 


(3) 


(■25) 12 AIR 1925 Pat 37 (38, 39) : 3 Pat 230 : 78 Ind Gas 312 (DB), E. I. n„. Co. 
V. Ram haklian Rai)i.^ 

3 . (’39) 2G .\IR 1939 Sind 172 (173) : ILR (1939) Kar 275 : 1S2 Ind Gas 881 (DB) 

Manghnram Rupchand Firm v. Ilaji Sorik Piuihoo. (Gontract made by A' 

before he became member of firm F_Suit on contract by firm Y - Amendment of 

plaint by substituting A' as plaintifl - Held this was no case of misdescription ) 

4 (’28) 15 A I R 1928 Cal 185 (487) : 112 Ind Gas 21 (DB), Anukul Chandra v. 
Dacca District Board, 

(’40) 27 A IR 19-10 Cal 153 (155) : 187 Ind Gas G05 (DB), ,V«nicinnf 
Commissioners, Dacca v. Gamjamani Chandhurani, (Suit against Chairman 

of Municipal ComniisBioners instead of the Commissioners themselves Held 

only a case of misdescription.)] 

5. (’2G) 13 A I R 192G Cal 117 (119) ; 87 Ind Gas 159 (DB), Dayamayi v. Sankar 
Nath. 

(’19) 6 AIR 1919 Cal 245 (247) : 46 Cal 877 ; 50 Ind Cas 525 (DB), Bidhu Sehhar 

Banerjee v. Kuloda Prasad Deogharia. (It is not even necessary to state the 
representative capacity in the cause title.) 

818(DB), Kuarmani Singha v. Wasif 
Ah. (Do.) '' 

[.See also (’ll) 11 Ind Cas 17 (18) : 33 All 735 (FB), Jodhi Rai v. Basdeo.'i 

6 . (’23) 10 AIR 1923 Nag 96(97) : 71 Ind Cas 39, Bakaram v. Iliralal. {H and T 
mention^ as plaintiffs in plaint — Suit for temple property _ Body of plaint 
Stating that they were managers of temple — Omission to mention temple in 
heading is only mistake in description,) 

7 . (’.30) 17 AIR 19.30 Oudh 43 (45): 123 Ind Cas 891, Avadh Behari v. 
Panneshur Din. 

8 (’26) 13 AIR 1926 Cal 722 (725) ; 94 Ind Cas 182 (DB), Mitsui Btissan Kaisha 
Ptd. V. Hogarth Shipping Co. Ltd. (Affirming AIR 1925 Cal 922, Hogarth 
Shipping Co, lAd. v. Mitsui Bussain TAd.) 


Section 22 
Note 10 



Section 22 
Note 10 
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(4) Where plaintiff sued the defendant for a dissolution of partner- 

ship and for accounts, but by a bona fide mistake described the 
defendant as a firm instead of as an individual.® 

(-5) Where two of the partners of a firm were described by a single 
name as Joharmull Manmull instead of being separately des- 
cribed as Joharmull Khemka and Manmull Khemka, and there 
was no doubt that in the pleadings the individuals were 
sufliciently clearly indicated and described.^® 

(G) Where in a suit for the correction of an entry in a Eecord of Rights 
the plaintiff had impleaded Mr. P, J. Forbes as the defendant 
instead of jMiss P. J. Forbes and the circumstances clearly 
showed that it was the latter who was intended to be sued.^^ 

( 7 ) Where the plaintiff' was already on record but did not make it 
clear whether he sued in his private capacity or as inanaging 
director of a company and subsequently asked relief in the latter 
capacityJ^ 

(5) Where a company in liquidation sued as “The Official Liquidator, 

Himalaya Bank, Ltd., in liquidation” instead of “The Himalaya 
Bank, Ltd., in liquidation, plaintiff.”*^ 

( 9 ) Where in a suit against a Municipal Committee it was by an error 
made to be represented by its Secretary instead of its President.^* 
( 10 ) Where the Bombay Baroda and Central India Railway Company 
sued as defendants were described as “Agent, B.B. & C.I. Railway 
Company” instead of “B. B. & C. I. Railway Company.”^^ 

9 . (’24) HAIR 1924 Sind 144 (146) : 19 Sind D R 262 : 78 Ind Gas 905 (DB), 
Dipchand Danlat Bam v. Paramanand Chimandas Firm, (“Paramanand 
Jcthanand” described by mistake as “Paramanand Chimandas Firm.’*) 

[See also (’39) 26 A I R 1939 Pat 40 (41) : 179 Ind Gas 761, Bhagirath Shigh v. 
Mimgalal. (PlaintiSs described by their names with the addition of the word 
“firm” — On objection being taken as to registration of firm, plaint amended by 
deletion of the word “firm” — Section 22 does not apply.)] 

[See however (’36) 23 AIR 1936 Lah 485 (486) : 163 Ind Gas 734 (DB), Avirik 
Sitjgh V. Sayif Singh, (Suit against foreign firms which had, before suit, been 
dissolved to plaintiff’s knowledge — On suit being found not maintainable 
against foreign firms, plaintiff impleading two partners who were in British 
India — S. 22 applies — It is a case where no defendants were named in the first 
instance and not a case Of misdescription.)] 

10. (*24) HAIR 1924 Cal 74 (78) : 50 Cal 549 : 75 Ind Gas 81, Sheo Doyal 
Khemka v. Joharmxd Mayiimdl. 

H . (’17) 4 AIR 1917 Cal 420 (421) : 32 Ind Cas 872 (DB), Jogendra Naram Boy 
V. P, J. Foi'hes. (Hindi Record of Rights — The letter frequently used therein 
both for and “Miss” would be the Hindi abbreviation “Mi” — It would be 

difficult to find out whether the name in the record is that of male or female.) 

12. (’17) 4 AIR 1917 Mad 471 (471) : 33 Ind Cas 357 (DB), Muthukrishna Pillai 
V. Bajam Aiyangar. (Affirming on Letters Patent Appeal AIR 1915 Mad 424, 
Bajont Y. Muthxikrislma,) 

13 . (’96) 18 All 198 (202, 203) : 1896 All W N 28 (FB), Muhammad Yusuf v. 
Himalaya Bank Ltd. ((’95) 17 All 292 (DB), Ohulam Muhammad v. The 
Himalaya Bank Ltd., overruled.) 

14. (’78) 2 All 296 (298) (DB), Manyii Kasundhan v. Crooke, (Section does not 

apply to the case of a Committee sued in name of its officer.) /T\n\ 

15 . (’23) 10 A R 1923 Bom 452 (453) : 47 Bom 785 : 73 Ind Cas 1027 
Saraspu?' Manufacturing Co. v. B, B, & C. I. By, Co. (The prayer in t e 
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Where in the first instance the defendant vtas named as Secretary 
of State for India but later the plaint was amended altering the dGscriji- 
tion to Governor-General in Council it was held that as in both the 
cases the claim was against the same Government it was only a case of 
misdescription. 

In the undermentioned cases, however, a different view was 
taken; it was held on the facts and the pleadings in each case that 
the railway company in question was not originally impleaded, and 
consequently an amendment on the ground of limitation was refused. 
In East India Baihcarj Co. v. Bam Lahhan Bam^ the test was 
laid down in these words : “When there are two known persons in 
existence and the plaintiff brings the suit against one of them and 
afterwards aiiplies to have the other brought on record as a defendant 
on the ground that ho all along intended to sue the other and in 
substance he sued the other, and no question of representation arises 
in the case, it is impossible to maintain the view that the case is one 
of misdescription,’* 

plaint was that the defendant covipayiy should pay suit amount -AIU 1921 Pat 
485. liam Bihari v. E, I. liy, Co. dissented from.) 

[See (’26) 13 AIK 1926 Cal 612 (614) : 94 Ind Gas 702 (DB), Ooin Bam Behari 
Bam V. A’. I. By. and O. (& B. By. (E. I. Ky. Co. as defendant deseribed in 
X)laint as “Agent, E. I. Ky.” but company contested without objection.) 

(■25) 12 A I K 1925 Lah 441 (442) ; 6 Lah 252 ; 89 Ind Cns 279 (DB), Kanak 
Chajid Afukandi Lai v. E. I. By. Co. (Defendants described as “Agent N. W. 
Ky.. Lahore” and “Agent E. I. Ky. Calcutta”.) 

(’25) 12 AIR 1925 Nag 155 (156, 157) : 82 Ind Cas 177, Sulakidas v. li. K. By. 
Co. lAd. (B. N. Ky, Co. described as ‘agent B. N. Ky. Co.’) 

(’26) 13 AIK 192G Pat 40 (42) : 5 Pat 12S : 90 Ind Cas GSO (DB), Badhey Lai v. 
E.I. By. (The plaint taken as a whole and conduct of the defendant (company) 
held to lead to finding of misdescription.)] 

15a. (*42) 4G Cal W N 18 (20), Kanailal v. Governor-General in Council. 

16. (’16) 3 A I K 1916 Cal 818 (819) : 43 Cal 441 : 31 Ind Cas 35 (DB), India 
General Steam Navigation and By. Co. v. Lai Mohan Saha. (Defendant des- 
cribed as Kailway Company “by their Agent A. 1C. lU'gers” — Ileld^ suit waia 
substantially aga^inst Rogers — But amendment was allowed us no question of 
limitation arose.) 

(*25) 12 AIK 1925 Cal 716 (719) : 62 Cal 783 r 90 Ind Cas 420 (DB). B. N. By. Co. 
V, Beha i Lai Datt, (The Company did not ai^pear and x^rocced with the suit 
but only the agent appeared and obje.ted to frame of suit.) 

(’21) 8 AIR 1921 Pat 485 (485, 486) : 64 Ind Cas 125, Sinehai Bam Bihari J.alL 

V. E. I. By. Co. (Suing defendant as “Agent E. I. Ky. Co.” held, not against 

the company in law and amendment after limitation refused ^Jlcld, not to be a 

case of misdescription — Railway Company api)eared and contested ou merits 
first.) 

(■25) 12 AIR 1925 Pat 37 (38, 39) : 3 Pat 230 : 78 Ind Caa 312 (DB), E. I. By, Co. 
V. Bam Lahkan Bam. (Persona! decree against the Agent was asked for in the 
idaint — J/eW, suit was against Agent.) 

(’68) 10 Suth W R 366 (366. 367) : 2 Beng L R Ga (SN) (DB), Bam Das Sein v. 
Mr. Cesil Stefhenson. (Deputy Agent of E. I. Ky, Co. made defendant — Held, 
Railway Company was not sued.) 

(*71) 15 Suth W li 534 (535) (DB), Nubeen Chundep Paul v. Mr. Cecil Stephen- 
son. (Do.) 

17. (»25j' 12 AIR 1925 Pat 37 (39) ; 3 Pat 230 : 78 Ind Cos 312 (DB). (Per Das J.) 

d.Lim.51. 
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Whei-e a person intended to be impleaded is as a matter of fact 
not impleaded, it cannot be said to be a case of misdescription thougii 
the omission to- implead may be due to a hona fide mistake.*® 

Where A sued four foreign firms which had, before the suit, been 
dissolved to his knowldge, and on the suit being found to be not 
maintainable against foreign firms, he impleaded two partners who 
were in British India, but after the expiry of the iieriod of limitation 
It was held that the naming of the firms in the plaint instead of the 
individuals was not a misdescription and that the suit was barred.** 

Ti- instituted against “Kameshwar Nandlal. a 

Hindu inhabitant, etc.,” instead of ‘‘Eameshwar Nandlal Firm” and 

no individual of the former description ever existed, it was held that 
this was not a casG of rnero niisdGScription.^® 

mV' *'^P''®se**‘ative character. _ It has been seen 

m Note t, that when a person is already properly and sufficiently 

represented on record by another, a subsequent addition of hig name 
in the plaint is not the addition of a new partyV® 

A joint Hindu family manager sufficiently represents the family 
as a whole and when he acts in the interests of the family the other 
members are bound by the result of the action in which the manager 
was made a party. To such an action the other mem bers of the 

wrnL ^ f , pre-emption suit not impleaded. Omission due to a 

wrong registnition copy of sale deed in which that vendee's name was not 
mentioned. Not a case of misdescription ) 

('11)11 Ind Gas 938 (938) (DB) (All), Mamraj Singh y. Hirday Bam (Pro 
emption suit against one Jai Kishen -Later discover/ that real vendee ls‘ one' 

allowed to be substituted after limitation ) 

(-84) 0 Cal 440 (442 443) (DB). Harrington v. Gone.h ^ (SuR^ against pro 

pnetor of firm -C known to plaintiff to be not its proprietor, first made defen 
dant— After limitation, li the real proprietor added.) 

( -3) 10 Bom H C R 224 (227). Havasji Sorabji v. Barorji Sorabji (Wrong 
l^r^ns ■uploaded as defendants as representatives of deceased debto^-Sf 
1 epresentati ve added after limitation.)] ^ 

734 (DB). Amrih Singh v. 

20. (-32) 34 Bom L R 1410 (1414). New East India Press Co. v. liameshvar. 

Section 22 — Note 11 

liamkali v. KaU 

I 1 ““deran behalf of creditors.) 

1. ( 11) 9 Ind Gas /39 (i40) : 33 All 272 : 38 Ind App 45 (PC). Kishen Parshad 

Har ^araln Singh. {(’07) 29 All 311 (DB). Shamrathi Singh y. Kishan 
Prasad reversed.) 

^ ® -'^PP Cas 504 

(PC), Sheo Shankar Barn v. Mi. Jaddo Kunwar, 

( 27) 14 AIR 1227 PC 56 (57) : 101 Ind 0a5.44 ; 51 Bom 450:51 Ind App 122 

(PC), Lingongowda v. Basangoioda. (Minor sous bound bj judgment against 
father representing them.) 

(’16) 3 AIU 1916 Pat 251(251): 36 Ind Gas 197: 1 Pat L Jour 164 (DB), Mahomed 
badiq y.Khedan Lai. - 

iSee (’81) 7 Cal 789 (745) : 10 Cal L R 263. Bungsee Singh v. Soodist Lall ] 

[See also (*06) 33 Cal 1079 (1093) (DB). Thakur Manx Singh v. Da% Rani Koeri- 
(Were fact that infant member is joined after limitation is not fatal.)] ' , 



Section 22 
Note 11 

manager*’ or does not sue as manager, this rule aoea not ai^piy-. nivon 
the manager can represent other members of the fai,mUy only in 
respect of joint family property. He cannot repr^ent them where 
the suit property is their self-acquired property.^® 

A trustee or shebait of an idol, or an executor or administrator 
of an estate sufficiently represents the beneficiaries and the joinder 
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other members 


In auch cases, the addition of the 


the meaning of this section. But 


» 


7**-'on of new parties within 


2. (’ll) 9 Ind Cas 739 (741) : 33 All 272 ; 38 lud Apj) 45 (rC), Kishen Parshad 
V. liar Narain Singh, (Mitakehara joint family being a money lending firm — 
Managing members of the firm entitled to sue in their own name on contravts 
entered into with them without adding other members of the firm.) 

(*04) 1 All L Jour 543 (551, 552) (DB), I'afeswami Pralah Ilarain Singh v. 
Rudra Narain Singh, (Suit by head of impartible laj.) 

(’04) 28 Boin 11 (19) : 5 Bom L H 618 (DB), Quriivayya v. Dattatraya. 

(’22) 9 AIH 1922 Cal 4G8 (472) : 72 Ind Cas 722 (DB), Kalipada Das v. Raja 
Sati Prasad Garga. (Suit for arrears of rent by manager — Section 188, Bengal 
Tenancy Act, has no application.) 

(’ll) 10 Ind Cas 874(877, 879);35 Mad 685 (DB). Sheikh Ehrahim v. Rama Iyer 
(Case law reviewed.) 

(’94) 17 Mad 122 (126, 127): 4 Mad L Jour 52 (DB), Ramayya v. Venkataratnani, 
(Plaintiff suing as manager — Omission to join his brother is only formal error.) 

(’96) 6 Mad L Jour 27 (30) (DB), Gopalasanty v. Periasarny Tevar. (Per Betit, J.) 
{See (*22) 9 A I U 1922 Bom 354 (355) :'46 Bom 1022 : 84 Ind Cas 508 (DB), 
Ga-ttgaram v. Bapu Saheb. (Joint family — Kent note to jagirdar — Junior 
members need not bo joined.)] 

{See also (*18) 5 AIK 1918 Lab 241 (242) ; 42 Ind Cas 377 : 1917 Pun Re No. 87 

(DB), Sher Muhammad v. Ram Chand. (Loan from joiut family funds 

liond in name of only one member— Other members not necessary plaintitTs.) 
(’96) 20 Bom 435 (436. 437) (DB), JIari \'asudeo Kamat v, Mahadu Dad 
Ganda. (Do.)] 

The following cases are no longer good law. 

(’08) 7 Cal L Jour 251 (260, 261) (DB), Mir Topurah Hosscin v. Gojn Narayan. 
(Suit by karta of Hindu joiut family for reut not maintainable without adding 
other members.) 

(1900) 23 ISLid 190 (194) (DB), Angamuthu Pillai v. Kolandavelu Pillai. 

(1900) 22 All 307 (317, 320): 1900 All W N 73 (DB), Muhatnmad Askari v. Radhe 
Ram Singh. 

(’06) 30 Bom 477 (486) : 8 Bom L B 268, Kashinath Chiinnaji v. Chimnaji 
Sadashiv. (Minor coparceners will not be bound by proceedings started by 
manager.) 

3. (*83) 6 Mad 27 (28) : 7 Ind Jur 10 (DB), Artinachala Pillai v. Vythilinga 
Mndaliar. 

(*94) 18 Bom 141 (142) (DB), Dayabhai Lallabhai v. Gopalji Dayabhai, (Son of 
a deceased manager not becoming manager cannot sue without impleading 
other members.) 

4 . C13) 20 Ind Cas 262 (263) (DB) (Cal), Jagat Narain SUigh v. Udit Narain 
Singh. (Where plaintiff does not sue as karta but in his own name and in his 
own right non joinder of other members of the family may affect.) 

4a. (’40) 27 AlU 1940 Lah 262 (264): 192 Ind Cas 105, Sitaram v. Munshi Ram, 
(Where a mortgagee institutes a suit against the father of the legal representa- 
tives of the deceased mortgagor and it is found that he could not be legal 
representative of the deceased, the property having been gifted to his sons by 
the mortgagor, the mortgagee cannot implead the legal representatives of the 
deceased mortgagor after the expiry of the period of limitation.) 
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of the latter will not 
shebaits than one and injha _--^-— the deity is 

“r£l?T =“? “SiE? 

srr::c\:Ti:KLr™:tr,:rrui^ 

which nndor C . A i. t *0 ^oe deceased for 

a „"i: i;::r;T;L“?.rir “ i”’'/' '"“':‘“‘t‘ 

money decree against the asset, o! a fn hf. h . ’, “ ■'"‘’'® 

only in possession of a goCo,. „, tl.o Lets” A ^and r'r''’ 

“'‘VI 

asMts of A o L 1 ", f .“s'’"'"® '•"■*' “ ‘“"e i“ pos»«sion of the 

eanacitv and V L” ‘° * mpresentativo 

cripaciti , and that the suit as against d and e was barred.^ 

Where after a suit has been instituted a right of suing some other 
person arises during the pendency of the suit owing to tuoh person 

therefore affected by the doctrine " “L:/ aL' Vh Vrso^'n'lf 

J IDO as a defendant to the suit no question of limitation arises » 
bee also Note 6. 


it 


^^ekhar Banerjee Kuloda Pmen 1 • /oi. , . Bidhu 

(’O.S) 7 Cal W X 817 (^>0 (Shebait of an idol) 

fLvrra"rft“"“^^ 

rph^i J j oio (37G) : 9 Lah .588 ; 110 Ind Cap qai fnn^ 

i hakardwara, Amritsar V IsJiar Dnc fP^f « .» » -ina uas d8t (DB;, 

8 CalwS Jo9-8 Sir cVsipC) 1 B 765 : 1 All L Jour 585 : 

See also Notfs ‘ Hementa Kumari Debi.l 

Cal W N 37 (DB). Jyoti Pro.aS v. 

A alfa^^ChH! ■"" '■ Cas 1030. J/anni Gir v. 

Jienija/iar landa. (Previous to mortgage suit bv mortcaKea lot No 2 of mort 

Tv A in'e°fe r "'f TOds attaTeS 

weiimTnarv d's^ree mortgage and withdrawn after 

•1^8 fnr fi ^1 f mortgage suit _ Application by plaintiff to implead A 

helV^rose ) ~ ffo^stion of limitation for impleading A 
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12. Suit or appeal by or against a dead person. — A suit 
instibnted in the name of a sole plaintiff* or against a sole defendant^ 
-who is dead at the time of such institution is a nullity and the plaint 
cannot bo amended by bringing the legal representatives of such 
deceased person on record. So also, where there are several plaintiffs 
or several defendants, but one of them is dead on the date of suit, his 
legal representatives, cannot be added as parties and the suit proceeded 
with.^ But. in such a case, the suit cannot bo said to be void ab initio 
so far as the other parties are concerned."* The proper procedure in 
such a case is to strike out the dead personas name and proceed with 
the suit.® If the deceased person was a necessary party, the plaint 
can be amended by adding his legal representatives as parties.® As has 

Section 22 — Note 12 

t.^ (*23) 10 Ain 1923 Lah G52 (652) ; 79 Ind Cos 281 (DB). ^f^. Boondu v. ^foH 
Chand, (Sait on behalf of minor who was dead.) 

2. (24) 11 AIK 1924 Bom 109 (HI) : 85 Ind Cas 46-1. Bampm ioij BriJ Mohan- 
das V. Gavrishankar Kashiram. 

(T9) 6 AIR 1919 Cal 257 (258) ; 51 Ind Cas 160, Krista Das Law v. Khiradn 
Kanta Roy. 

(’18) 5 AIK 1918 Mad 794 (791) : 4i Ind Cas 5S9, Uosn C, nun, Ian v. PUJiauntlhu 
PUlai. 

( 83) 20 AIR 1933 Mad 454 (455) ; 143 Ind Gas 590, M tiniripal Council, Calu'ul 
V. Kiinhipathum7na. 

(’16) 3 AIK 1916 aiad 440 (440, 441) : 30 Ind Cas 079 (I)H), I>i re Arututchallani 
Chettiar. 

(T4) 1 AIR 1914 Cal 895 (896) ; 24 Ind Cas 112 (DB), Be joy Oiand Mahatap 
Bahadur v. Amulya Charan Mifra. (Proviaions as to aubstitution of heira applv 
only when defendant was alive when suit was instituted.) 

(T8) 5 AIR 1918 Oudh 419 (420) : 47 Ind Gas 894, Nan NeUal Singh v. Deputy 
Commissioner, Unao. 

(08) 31 Mad 86 (88) : 3 Mad L Tim 12 : 17 Mad L Jour 551, Veerappan Chetfy 

V. Tit\dal Ponnan. (Even though the suit is instituted bona fide in icnoranco 
of the death.) 

(1900) 1 Cal L Jour 62 (Note). Tcj Sarain Singh v. Ram Krishna Paiideu. 

[_See ( 93) 16 Mad 319 (320) (DB), MalHkarjuna v, I^ullayya. 

(*69) 12 Suth W R 45 (46) : 3 Beng L U A C 233, Mohnn Chunder Koondoo v. 
Azeem Gazee Chowkeedar.'] 

3. (*32) 19 AIR 1932 Lab 592 (594) : 110 Ind Caa 387, A'a, am Singh v. Mt, 

Maya U anti, (Inaertion of dead hueband’s name does not save limitation 
ugaiuBt widow.) 

4. (*27) 14 AIR 1927 Cal 880 (681) ; 101 Ind Caa 623 (DB). Makram AH v. 

Abdul. (Suit brought in name of two plaintiffs one of whom is dead can be 
amended.) 

5. (’24) 11 AIR 1924 Lab 348 (349) ; 72 Ind Cas 670, Mf. Phillo v. Gojn. (Suit 
for damages against wrong-doers — One of them dead at the time of suit — His 
name may be struck otT and the suit proceeded with.) 

( 26) 13 AIR 1926 Lah 153 (154) : 89 Ind Caa 661, Pirtu Pala Mai Narain Mai 
v. Pauja Singh. 

iSee alio (’28) 15 AIK 1928 Cal 162 (153); 105 Ind Cas 284 (DB), Jatindra Nath 
V. Narendra Lfaih. 

(’28) 15 AIR 1928 Lah ^59 (360) : 9 Lah 526 : 110 Ind Cas 281 (DB), Roopchand 
V. Sardar Khan.'] 

«• (’27) 14 AIK 1927 Cal 880 (881): 104 Ind Cas 623 (DB), Makram Ali v. Abdul. 
(’28) 15 AIR 1928 Lah 869 (360) : 9 I.ah 526 : 110 Ind aas 281 (DB), Roopchand 
V. Sardar Khan. 
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been seen in Note 5 if the legal representatives are necessary parties 
nnlet fr ’ °ot be a properly constituted one 

will entail the dismissal of the whole suit, inasmuch as the suit 

becomes a properly constituted one only when they are made parties 

and inasmuch as at that time the suit is barred against all/ Where 

the legal representatives are only proper and not necessary parties. 

the suit against the other defendants will not be barred. Where the 

legal representatives are already on the record in some capacity or 

other, the name of the deceased person may be struck ofif and the suit 

can be allowed to go on with such persons as legal representatives of 
the deceased person.® 

An appeal against a sole respondent who is dead at the time of 
preferring the appeal is not a valid appeal. But it has been held that 
as the Court is only acting in a proceeding in the suit, it has full 
powers to allow amendment of the appeal by adding the legal repre- 
sontatives of the deceased respondent as parties.® Where such addition 
? ® limitation, the Court can under s. 5 of the Limitation 

Act (which does not apply to suits) excuse the delay in filing the 
appeal if sufiicient cause is shown.'® The Judicial Commissioner’s 
Courts of Nagpur" and Sind'® and the Chief Court of Burma'" have 

held that an appeal by or against a dead person cannot be amended 
hy adding his legal representatives. 


13. Question of limitation to be considered, whether 
before or after addition or substitution. _ This section does not 
in itself deal with the question whether the joinder of parties after 
1 10 institution of a suit shall in all cases necessarily involve the bar 
of limitation, if the period prescribed for such a su it has then expired. 

(’19) G AIK 1919 Lah 25 (20) ; 1919 Pun Re No 86 : 52 Ind Cal 587 (DB) 

JIuMin Bibi V. Hakim. (Pre-emption suit -One of the joint vendees dead at 

institution of suit -Legal representatives joined after limitation — Held that 
the wliole suit was barred.) 

8. (’29) 16 AIE 1929 Lah 410 (440):117 Ind Cas 899 (DB), Sher Singh v. Moham- 

mail. (Suit for pre-emption against six vendees -Sixth vendee discovered to be 

dead before suit — Other five vendees were the legal representatives of the sixth 
vendee.) 

(’20) 7 AIK 1920 Sind 82 (83) : 78 Ind Cas 569 (DB), Manager Encumbered 
Estates in Sind v. Thant mai. 

9. (’25) 12 AIR 1925 Jlad 1210 (1210) : 49 Mad 18 (FB), Gopal Kfishnayya v. 

Lakshmanarao. (Overruling (’24) AIR 1924 Mad 56 (DB), Govinda v. Gau- 
ranga.) 

( 30) 1/ AIR 1930 All 131 (132) : 123 Ind Cas 824, Chatur Prasad v. Baijnaih, 

10. See the cases cited in Foot-Note (9). 

11. { 29) 16 AIR 1929 Nag 261 (262) : 117 Ind Cas 257, Surajnyxl v. liaghunath. 
(Appeal in name of dead person.) 

12. ( 20) t AIR 1920 Sind 82 (83) : 78 Ind Cas 569 (DB), Manager Efic^tmbered 

Estates in Sind v. Tharumal. ((’07) 31 Mad 86 (DB), Veerappa v. Tindal 
Ponnen^ followed.) * 

13. (’13) 21 Ind Cas 306 (307) : (1913) 1 U B R 175, Mi Ein Zi v. Mi Ni. 

(Amendment that deprives a party of defence of limitation shoald not be 
allowed.) 
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■Such a result must depend upon the consideration of the question 
■whether the joinder was necessary to enable the CJourt to award such 
relief as might bo given in the suit as framed. If fresh parties are 
merely added for the purpose of safeguarding the rights subsisting as 
between them and others claiming generally in tho same interest, 
the determination, by tlie application of this section of the date of 
institution of the suit as regards such newly joined parties does not 
ordinarily affect the suit by or against the original parties and would 
not therefore attract the operation of the general provisions of the 
Limitation Act.^ The correct principle is that if a Court finds it 
necessary to add certain persons as parties, it must add them and 
then apply s. 22 to see the result on the relief asked for or against the 
parties added. ^ A Court’s power to add a party is diff^j^rent from its 
duty to dismiss the suit as time-barred when the question of limitation 
falls to bo considered.^ 

A different opinion is sometimes expressed, viz., that it is not 
desirable to add or substitute as parties to an action persons as regards 
whom the action has already become time-barred.^ But it is submitted 
that the principles stated already should prevail. 

Section 22 — Note 13 

1. (’04) 28 Bom 11 (17, 18) : 5 Bom L R 018 (DB), Guruvayya v. Dattatraya, 
(’21)8 .\IU 1921 Bom 152 (153, 154) ; 45 Bom 1009:01 Ind Gas 59G (DB). 

S7iirw5ai Ilajaram v. Siddesu'at Martand, (Redemption suit filed in time — 
Other persons interested in equity of redemption may be impleaded after 
limitation.) 

(*0G) 8 Bom L U 942 (945, 910) (DB), Damodat v. Nainshuk}i, 

2. (*29) 10 AIR 1929 All 941 (9421 : 52 All 134 : 121 Ind Gas 100 (DB), Bakleo 
Prasad v. Bhola Nath. (Refusal to add as defendant merely bccimse if he were 
plaintifi his suit would be barred is wrong.) 

(’12) 14 Ind Gas 35 (37, 38) (DB) (All), Nathi Lai v. Lain. 

[Scff (*40) 27 AIR 1940 Mad 039 (041), Sankara Menon v. Kuftani. (Absence of 
objection to the amendment substituting new defendants cannot take away any 
legal defence, including that of limitation, which might bo open to the fresh 
parties brought on tho record thereby.) 

(’24) 11 AIR 1924 Bib 188 (188) : 4 Lab 390 :75 Ind Gas 1023 (DBJ, .Hi AUamed 
V. Said Mian. (Minor suing as major —Plaint to be amended subject to question 
of limitation.) 

(’22) 9 AIR 1922 Nag 213 (215) ; 00 Ind Gas 217, Knksa v, Dajiba Bhau. 

(Section does not prescribe any period lor joinder of a party.) 

ISee aUo (’49) ILU (1949) 1 Cal 85 (07) : 52 Cal W N 806 (DB), Monirnddin 
Ahrned v. Sarat Chandra. (Transposition of defendant as plaintiff — Trans- 
position should not be refused on ground that if transposed his claim would be 
barred by limitation.)] 

3. (’49) ILR (1949) 1 Cal 85 (97) : 52 Cal \V X 806 (DB), Moniru ldin Ahmed v. 
Sarat Chandra. 

(’92) 14 All 524 (528) : 1892 All W N 104 (DB), Imamnd-din v. Liladhar. 

See also Article 181 Note 20. 

4. (’28) 15 AIR 1928 All 97 (97) : 108 Ind Gas 735 : 50 All ^76 (DB), Kquiiable 
Trust Co. V. Hafiz Mxthammad Halim & Co. ((*81) 7 Bom 217 (DB), Kalidas v, 
Nathu\ (*09) 4 Ind Gas 38 (DB), Seshan Patiar v. Vecra Ra(jhava\ (‘97) 21 Bom 
580 (DB), Fatmabai v. Pirbhai, followed.) 

(’25) 12 AIR 1925 Mad 917 (918) ; 85 Ind Gas 961, Vexikatasubbamma v. Puli^ 
pulla Reddy, (Donee under will suing — Executor under will sought to be sub- 
stituted as plaintiff after limitation.) 
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14. ‘‘Deemed to have been instituted. In Chandrika 

OT/ V. i?a77i Fhakur. tho view was expressed by Mr. Justice 

Das that the words deemed to have been instituted” create a statutory 
Jiciton that the suit, in case of an addition or substitution of parties 
IS instituted on the date of such addition or substitution, implying 
thereby that otherwise the date of the institution is the date of the 
original institution. He further proceeded to observe that, accordingly, 
in cases to which the section does not apply, e. applications/ the 
date of institution even as regards the added or substituted party is the 
date of the original institution. It is submitted that such a construction 
is not sound. The party added, or substituted not being a party at the 
original institution of the suit, it cannot be stated that, in fact, the suit 
was instituted as regards him on that date. The fiction really seems to 
1)0 that though a suit can bo instituted only once, and that on the date 
of its original institution, for certain purposes it may be deemed to be 
instituted” so far as the new party is concerned on the date of his 
being impleaded. It is not as if, so far as he is concerned, a suit really 
instituted against him on an earlier date is to be deemed by a fiction 
to be instituted at a later date. It is rather that such a suit which was 
ne\ei ) nstituted at all against him is to be deemed as instituted as 
TOgards him on the date he is impleaded. 

15. “As regards him.’^ — It has been seen in Notes 2 and 
that all s. 22 says is that as regards a newly added or substituted 
jiarty tho suit shall be deemed to have been instituted on the date of 
such addition or substitution and not earlier. The section does not 
purport to lay down that on such date tho suit as regards him is 
l-Kirrcd by limitation or not, or what the effect of such addition or 
substitution is on tho whole suit. These questions will have to be 
decided with reference to the nature and frame of the suit and tho 
law of parties relating thereto. This section refers only to the parties 
subsequently added and the suit cannot fail as regards the original 
parties merely because the remedy as regards tho newly added party 
has been lost, unless such a result follows from the nature of the suit.^ 

In other words, the answer will depend upon whether tho newly 
added party is a necessary party to the suit or only a proper party. 

Where a party necessary for the constitution of the suit itself is 
not added in time, the suit must be dismissed in its entirety.* Where 


Section 22 — Note 14 

1. (’23) 10 AIR 1923 Pat 88 (89) : 6 Pat L Jour 4G3 : 62 lud Gas 536 (DB). 

Section 22 — Note 15 

1. (*31) 18 AIR 1931 Bom 590 (592):135 I. C. 423, Bishamherdas v. BrijlalArora. 
(■21) 8 AIR 1921 Bom 152 (154) : 45 Bom 1009 : 61 Ind Gas 590 (DB). Shivtibai 

Rajaram v. Siddeshicar Martand. (Redemption suit filed in time— Suit should 
not be dismissed merely because other xMjrsona interested in equity of redemption 
are not joined within limitation.) 

[See ('75) 12 Bom H 0 R 97 (105, 106) (DB), Dayal Jairaj v. Khatav hadha. 
(*77) 1877 BomPJ 271 (277)(DB). Nawab Muhammad Bakar v. Mahabu Begam.] 

2. (*33) 20 AIR 1933 Oal 621 (622) : 60 Cal 777 : 146 Ind Gas 259 (DB), Oovind 
Chandra v. Jamaluddin Mondal. (Mortgage suit — All mortgagees must be joined 
as plaintifTs.) 
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(*36) 23 AIK 1936 Cal 193 (196) ; 62 Cal 324 : 162 Ind Gas 323, Prubodhlal 

Mukherji\\ Neelratan Adhihari, (Co-widow of a deceased debtor is a neeessarv 
defeudant.) ^ 

(*29) 16 AIR 1929 Gal 591 (592) : 125 Ind Cas 109 (DB). Giris Chandra v. Ram 
Saran. (Persons entitled to a share in mortgigee rights.) 

(’37) 24 AIR 1937 Rang 124 (125) : 170 Ind Cas 105 (DB). Maunn Tun The n v. 
Maung Sin. ((’03) 28 Bom 11 (DB), Gtiruvaijia v. Dattatrayn, relied on.) 

( 28) 15 AIR 1928 Lah 33 (34) : 100 Ind Cas 859, Devi Dayal v. Narain Singh. 

(A panchayat, i. o., an unregistered or unincorporated body of i»erson 3 suing 

Some of them not made i)artie8 -Whole suit is bad.) 

( 25) 12 AIR 1925 Lah 343 (344) : 83 Ind Cas 555, Jawala Dns v. Ooixil LaL. 

(Pre emption suit — Several vendees — One vendee impleaded after time Whole 

suit fails.) 

AIR 1924 I^h 230 (231) : 73 Ind Cas 364, Xiaz Ali Khan v. Aid. ifyal 
Khan. (Do.) 

( 20)7 AIR 1920 Lah 72 (73) : 57 Ind Cas 259, Raushan R'ljn v. Sheran Kluin. 
(A necassary party not made respondent in second appoil - Whole appeal fails ) 
(’19) 6 AIR 1919 Lah 3 (3) : 51 Ind Gas 935 : 1 L.h 21 (DH), Khaira y. sTll 
lia). (Necessary respondent not imple:ided in appeal.) 

^ (85) ; 98 Ind Cas 549, Siliivaimnthu Mudaliav v. 

Michamad Sahul. (Joint promisees of a debt are all necessary parties ) 

COT) 4 lad Gas 392 (394) : 33 Mad 246 (DB). Uhajava. uhc v. VeeravaM,,. 

(I artition of joint property —Alienee from a sharer is nejossiiry pirtv.) 

( 92) 14 All 524 (528) :1892 All W N 104 (DB). ImajH-ud din v. Liladhar. (Hundi 
in favour of firm — All partners are ncoes.sary parties.) 

( 80 14 Cal 791 (794) (DB), Ramdoyal v. ■Junmenjiy Conndoo. (Suit for partner- 
ship accounts— All partners are necessary parties.) 

(’82) 8 Cal 42 (50) ; 8 Ind App 135 : 4 Bar 254:5 lud Jar 54S (PC), liajendronall, 

utt V. Shaikh Mahomed Lai. (A co-shebait who alienated dehutfer estate is a 
necessary defendant in a suit to recover the estate.) 

( 81) 6 Cal 815 (826) : 8 Cal L R 467 (DB), Ramsebiih v. Hamlal Koondoo. (Suit 

y members of joint Hindu family carrying on trade in partnorshi p — All 
members must be joined.) ^ 

(■21) 8 AIP. 1921 Pat 498 (498) : 62 Ind Gas 61, S.nnitra K.cr v. Damri f.al, 

(Auction- purchaaer is necessary party to application under Order 21 Bale 9 ' 

C. 1. G.-Bnt see (’29) A I R 1929 Mad 763 (DB), Narayana v. Pelamma.) 

02) 1902 Pun Ro No. 69, Ram ( hand v. Subban Raksh. 

rcllian Chetty. (Joint 

Hindu family firm - All members must join as plaintiffs ) 

(■20) 7 AIR 1920 Oudh 173 (175) : 56 Ind Gas 304 : 23 Ondh Gas 62, Mahonunad 

d/imadv.dnsarJ/aAomma./. (Suit for p.irtition by a -Mnhammidan heir- 
Other heirs to be parties.) 

rhHlaram Jodkaram, 

parties ) '^'‘ >iid.vidual partner _ Aii partners arenocessary 

V. yarayannnSomayaM 

(Co-owners — Suit to recover property.) 

^ Moresh, car K ante v. UunicipalUy of 

V. Elnya 

VecUl. (Suit reiating toOenasicrm property_Aii the ['ralans of the Devasuom 
are necessary pjirties.) 

(■01) 1901 Pun L R No. 74, p. 238, Oanpat Mai v. Rhagat Ram.] 

{See also (-33) 20 AIR 1933 Cal 636 (636) : 60 Cal 787 : 145 Ind Gas 836 (DB) 

Ke"? and pre-emption under 

wit faUs )] ’ Tenancy Act -Cosharers not parties in time -Wl.ole 

See also Note 5. 
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Section 22 
.Note 16 


the newly added party is not a necessary party but is only a proper 
party, that is to say, when he is impleaded not to validate the 
i:)laintiff*8 claim as originally laid but only for a collateral purpose, 
limitation cannot be pleaded in bar of the entire suit. The reason is 
that under this section, time is to be reckoned only “as regards him” 
from the date of his joinder.^ 

When the plaintiff is not entitled to any relief, against the newly 
added defendant and does not claim any such relief, and the relief 
claimed against the existing defendants can be granted independently, 
the addition of the former after limitation will not affect the suit as 
against the latter.* In fact, where the newly added party is not a 

3. (’30) 17 AIU 1930 All 436 (437) : 128 Ind Cas 7, Abdul Haq_ v. Lallu (Suit 
by cosharer landlord for his share of rent — Other cosharers joined as defendants 
after time— S. 266, U. P. Tenancy Act.) 

(’21) 8 AIR 1921 Bom 152 (154) : 61 Ind Oas 590 : 45 Bom 1009 (DB), Shivuhat 
Hajaranv v. Shiddesivar Martayid. (Suit for redemption of morti'age — Person 
interested in the equity of redemption may be added as defendant after limitation.) 
(’14) 1 AIR 1914 Cal 681 (681) : 22 Ind Cas 798 -(DB), Bhola Roy v. Jung Bahadur 
Singh. (Rent suit by manager of joint Hindu family — Infant nephew can be 
joined after limitation.) 

(’29) 16 AIR 1929 Lah 505 (506) : 115 liidG&a 7^, Padam Sain v. Data Ram. 
(A' and F, joint family payees under bond — Partition between them and bond 
falling to share of X — X alone suing on bond — F made party after time — Suit 
is not aflejted.) 

(’09) 1 Ind Gas 455 (455, 456) : 1909 Pun Re No. 20 tDB), Gohru v. Amira. (Debt 
due to joint family — One coparcener added as defendant after time.) 

(’10) 8 Ind Cas 890 (890) (Cal), Bhola Roy v. Jung Bahadoor. (One of plaintiffs 
added only to meet possible future objection.) 

(’03) 26 Mad 239 (242) : 12 Mad L Jour 267 (DB), J ambu Ramaswami 
Bhagavathar v. Sundararaja Chetty. (Acceptor of a bill added after limitation 
Suit against drawer is not affected.)] 

[Sff also (’50) 37 AIR 1950 Cal 54 (Pr 12), Kunja Behari v. Mriiunjoy Prosad. 
(Application under S. 37A, Bengal Agricultural Debtors Act — Names of pre- 
bent occupiei‘8 need not be mentioned therein and therefore addition of such 
persons t«yond limitation cannot attract bar of limitation.)] 

Also see Note 5. 

4. (’30) 17 AIR 1930 All 309 (311) : 123 Ind Cas 828, Chaudhari Jahangira v. 
Sarup. (Suit by a cosharer for whole rent against tenants — Other cosharers 
impleaded as defendants after limitation — PJaintiS’s claim against tenants so far 
iis his share is concerned is not affected — Agra Tenancy Act, S, 194, sub- 
sections 2 and 3.) 

(’27) 14 AIR 1927 Cal 794 (796) : 104 Ind Cas 576 (DB), Jadu Nath Mandal v. 
Arnulya Krishna Kundn. 

(’06) 6 Cal L* Jour 558 (563, 570) : 12 Cal W N 84 (DB), Mahomed Ishag v. Sheikh 

Akranml Bug, > 

(’07) 1907 Pun W R No. 32, p. 92, Bawa Nanak Singh v. Ali Sher, {Oi&im for 
money maintainable against some of the representatives of a deceased debtor — 
Addition of other representatives after period of limitation does not bajr the suit 
against the originuU defendants.) 

ISee (’37) 24 AIR 1937 Lah 193 (194) : 172 Ind Cas 596, Bishen Singh v. P%rth\ 
Chatid. ((’05) 1905 Pun Re No. 57 (FB), Lahhuram\.Kanshi Ram, followed — 
Suit by some of members of Hindu joint family on pronote in favour of family— 
Other members impleaded as defendants but after limitation — Suit agains 
original defendants is not barred.) 

(’09j 4 Ind Cas 1160 (1163) : 3 Sind L R 191, Chelarayn v. Baden Maynne Jn^ 
surance Co.] 
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necessary but only a proper party, no question of limitation 

would ordinarily arise even as regards him.^ 

See also Note 5. : 

16, Necessary parties. — A necessary ijarty is a person who 
’Ought to have been joined as a party. He is a jjerson necessary to the 
constitution of the suit, i. e., jjerson 2n ichose absence no effective 
decree at all can he passed} 


Section 22 
Notes 15-16 


iSee also ('22) 9 ATR 1922 Pat 651 (653) : 69 liid Gi^ 677 : 2 Pat 175 (DB), Sital 
Prasa<l Ray v. Asho Singh. (Puisne mortgagee in a suit by a prior mortgagee.)] 

5. (’43) 30 AIR 1943 Oudh 164 (166) : 18 Luok 601 : 204 Ind Gas 444 (DH), Sh^o 
Prasad v. Parkash Rani. 

(’34) 21 AIK 1934 Cal 187 (190, 191) : 151 Ind Gas 1076 (UH), Secretary of State 

V. Dhirendra Nath Roy.. (Suit for possession against trespasser — Secretary of 

State from whose settlement the trespasser claims is not necessary party though 
a proper party.) 

(■•27) 14 AlU 1927 Cal 791 (790) ; 101 Ind Cas 070, Jadhu Nath v. Amulya 
Krishna. (Not a necessary party and no relief claimed against liim.) 

(’23) 10 AIR 1923 Lah 438 (433) : 75 Ind Cas 781, Kunj Lai v, }{ari Ham. 

( 09) 1 Ind Gas 530 (533, 534) (DB) (Cal), Diirsan Singli v. Durbejoi^ Singh. (Suit 
by one member of Mitakshara joint family for do rlaration that the family pro- 
perty is not liable to be taken in execution — Other members are proj^er and not 
necessary parties.) 


(’35) 22 AIR 1935 Mad 737 (738) : 159 Ind 129. Adi l.akshmi v. Durgamma. 
(Case of a widow as defendant sutliciently representing husbind’s estate — 
Daughter and daughter’s son claiming under will of husband impleaded after 
limitation-~-Sectiou 22 held not to apply.) 

ISee (’26) 13 AIR 1926 Cal 737 (738) : 91 lad Cas 657 (DB), Amiya Pal v. Sharba 
Man^ala Debi.. (Estate properly and fully represented in plaint by executors — 
Will being subsequently revoked, sou added as plaintilT.) 

(’22) 9 AIR 1922 Cal 149 (149, 150) : 65 Ind Cas 367 (DB), Sital Prosad Poddar 
V. Kaifut Shaikh. 

(’29) 16 AIR 1929 Mad 763 (764) : 121 Ind Gas 855: 52 Mad 861 (DB), Narayana 

SahuY. Paiiammi. (Auction-purchaser not necessary party to application under 

Order 21 Rules 89 and 92, G. P. C. — But see (’21) A I H 1921 Pat 498, Sumiira 
V, Damri Lall.) 

(’20) 7 AIR 1920 Lah 193 (194) : 57 Ind Gas 52, Kami Sarain v. Salaniat RH. 
(Suit by claimant under O. 21 K. 63, 0, P. C. — Auction-purchaser not having 
purchased at the date of decision of claims, is not necessary party to the suit ) 

{’28) 15 AIR 1928 Lah 414 (417) : 108 Ind Cxs 391, Manigir v. JIazarigir. (Auc- 
tion-purchaser not a uojessary imrty under O. 21 R. 92, G. P. C.) 

(•19) 6 AIR 1919 Cal 510 (510) : 50 Ind Cas 5 (DB). Ajiuddin Ahmed v. Khoda 

Bux Khondkar. (Auction-purchaser is necessary party to application under 

O* 21 li. 90, C» P# C*)] 

[But see (’29) IG AIR 1929 Cal 188 (189) ; 116 Ind Cas 726 (DB), Uason Ali y. 
Gurudas Kapali. (Seation 22 applies even to proper party — Subsequent trans- 
ferees in a mortgage suit. (’09) 36 Cal 675 (DB), Mathetrsoa r. rtam Kanai, 
followed.)] 


Section 22 — Note 16 

1. (’38) 25 AIR 1938 Cal 324 (321) : 177 Ind Cas 798 (DB). Dinesh Chandra v. 
Rajendra Chandra. (33 All 272 (PC), followed.) 

(1900) 27 Oil 493 (497. 493) (DB). Durga Charan Sarkar v. Jolindra Alohan 

PagoTe. (Two tests have been laid down to determine whether a party is a neces- 
sary party.) 

^ )n (924) (DB) (Cal), Jogendra Nath Singh v. Secy, of State. 

I XJO^) 
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A person is a proper party if his presence before the Court is 
necessary to enable it to efteotually and completely adjudicate upon 
and settle all the questions involved in th e auit.^ In other words, the 

(’29) 16 AIR 1029 61ad 291 (993) : 116 Ind Oas 137 (DB), namakrishnayya v. 

Saiyanarayana, (Tests laid down for determining whether a party is a necessarv 
party.) 

The folloioxHg coses illust rote who ore tiecessory porties, 

^ Cas 739 (740) : 33 All 272 : 38 Ind App 46 (PC). Kishon Parshad v. 

H or Nor am Singh, (Suit by managing members of joint family business Other 

members not necessary parties.) 

(■34) 21 AIR 1934 Pat 106 (106, 107) : 154 Ind Ca^ 396, Muhamed Nazim Khan 
V. Romjtvan Sahu. 

(’01) 1901 All W N 14 (14) (DB), Jit Bhagat v. Seikh Ilussaini. (Suit for declara- 
tion of ownership in property sought to be sold in execution - Judgment- debtor is 
nec^jsary party.) 

( 74)6 N \\ PH 0 R208 (210)(DB), -Hi V. Kesho Tewari, (Vendee 

of mortgaged proj>erty suing for redemption — Heirs of mortgagor are necessary 
parties.) 

( 12) 15 Ind Oas 176 (176) : 39 Cal 881 (DB\ Menajuddi Biswas v. Toam Mondal. 

(Transferee of property sold in execution is a necessary party in setting aside sale.) 

( 77) 2 Bom 140 (141) : 2 Ind Jur 319 (DB), Narayan Bharathi v* Laving, 

( 10) 6 Ind Cos 554 (568) (DB) (Oal), Aghore Nath v, Kamini Debi. (Endowment 

— Suit for construction of will — Representatives of original trustee are necessarv 
jjarties.) 

(’71) 15 Suth V H 97 (98) (DB), Ram Taritck Ghossal v, Bodha Bullah Sircar, 
(Suit for establishing title to land —Defendant alleging land to be in possession of 
S — S is necessary party.) 

(*17) 4 AIR 1917 Lah 402 (403) : 42 Ind Cas 420, LalChandy. Mangta Mai, 
(Parties to marriage, necessary parties in suit for declaration of invalidity of 
marriage.) 

(’82) 1882 Pun Re No. 188, p. 553, Mela Ram v. Narain Das. (Appeal from 
order rejecting application to set aside execution sale — Auction-purchaser is 
necessary party.) 

(’26) 13 AIR 1926 Mad 991 (992): 97 Ind Gas 551,1'eswv. Kannamma. (If interests 
of defendants on record are inseparable from those of necessary parties not 
brought on record, the decree will be wholly void.) 

(’23) 10 AIR 1923 TVIad 81 (82) : 68 Ind Cas 901 (DB), AppalocHaryulu v. Rama- 
• chandracharyulu, (In a suit to enforce registration even minor executants are 
necessary parties.) 

(’26) 12 AIR 1925 Nag 288 (288, 289) : 89 Ind Cas 888, Pestonji v. Ganpat. (Cre- 
ditor of manager of joint Hindu family suing after manager’s death — All mem- 
bers are necessary parties.) 

(’33) 20 AIR 1933 Pat 715 (710) : 147 Ind Cas 452 (DB), Kamakhya Narain Singh 
V. Ramraj Singh. (Suit for resumption of villige by grantor — Minor sons of 
joint family are not necessary partias when represented by father.) 

(’32; 19 AIR 1932 Cal 337 (338) : 58 Gal 77 : 132 Ind Gas 904, Pramathinafk ■ 
Sarkar v. Suprakish Ghosh. (In an administration suit, the executor is the only 
necessary party — Other legatees are not necessary parties.) 

[See (’83) 9 Cal 704 (710, 711) : 10 Ind App 39 : 12 Cal L R 595 : 4 Sar 4X9 : 7 
Ind Jur 215 (PC), Omrao Begum v. Government of India. (Navab Nazim's 
Debts’ Act, XVII of 1873.)] 

2. (’05) SO Bom 156 (161) : 7 Bom X. R 811 (DB), Keshavram Ditlavram v. Ran- 
chhod Fdkira. 

(’27) 14 AIR 1927 All 315 (315) : 100 Ind Cas 679 (DB), Muhammad Said Khan 
V. Indarpali Sinj77i. (Persons having no interest in suit property but whose 
names appear in the Record of Rights are proper parties.) 

(’80) 2 All 738 (744) (DB), Narain Kuor v. Durjan Kuar. 


EFFECT OP SCDSTITUTING NEW PLAINTIFF OR DEFENDa«. «, 

expression “proper party” means the party who may be interested in 

the Couit in coming to a decision on tJie point in issue =* It is not 
necessary that any relief should be asked against him,* the object of 
adding him being to avoid needless multiplicity o f suits® and to protect 

too. wronewlj .u,„h,d „„j 

proper party ) ao^ree J-.xeoutioii creditor li 

Ray V. Asho Singh. (Suit by prior uiortsa^on ' p • ' ^ ^ Prasa 

party.) ' ^ ^ " n^ortgagea - Pu.sna rnortgageo is a pro^H, 

^'v\ ^ -'2 (^75) :'22 lud Cos 823 : 33 Mad 837 mm ^ 

WIouv Murugappa Velan. (Suit to set aside rent P 

instance sale was brought about is proper party ) ' 

( li) 4 AIR 1917 Cal 330 (343): 39 Ind Gas 409 (DR) / 

('liandra. (Bengal Tenancy A^t Snir t .r !’ ^ °f i>tata v. Jadau 

Under.raiylts may be ^ropY, t'rti^iA declaration of status as tenant - 

( 34) 21 AIU 1934 Gal 795 (795) : 151 Ind Gas lOSft A j 
Mahalakshmi De. (Pro-emDtion _ T^n^i . ^nan ia Charan De v. 

y.Sarat Clmndra Nath. ’ Jiaikuntha Kumar 

a/so (’98) 1898 PuQ He No 75 n or.T a o- , 

favour of another — Suit by latter a^kinst nr* * endorsed in 

as defendant.) ^ ° ‘^“‘’^or -Rank may be joined 

(’0(5) 29 Mad lOG (110) ; l.O Mad L Jour 475 (DR) cuiAn ; 
i?ansa:/mriar. ((’02) 12 Mad L Jour 355 /dR) C'/re/Nar v. Srr 

•followed.) Aa^^yaaasnmi v. Irrulappa. 

( 94) 18 Mad 53 (58): 4 Mad L Jour 237 (DP) /’ 7- 

mamma. ^ ^‘"'“‘^^gasivamy v. Naum Lahsh- 

‘To' Pl^irthasamy v. Gopafa. 

S/ili V. iHWs^^Rtn'foTSl'faT® ^ ^ ^80 (DR), 

joined.) ° redeemed on p iymemt of chi^rgo should l>o 


Section 22 
Note IS 



814 . 


*«-rJ5CT OF SUBSTITUTING NEW PLAINTIFF OB DEFENDANT 


Section 22 
Notes 16—17 


his interests or the interests of a party already on record.® 

As stated in Pomeroy on Remedies'. ‘‘Necessary parties defendants 
are those without whom no decree at all can be rendered : proper 
parties defendants are those whose presence renders the decree more 
effectual ; and all the proper parties are those by whose presence the 
decree becomes a complete determination of all the questions which 
can arise, and of all the rights which are connected with the subject- 
matter of the controversy.”^ 

This subject of necessary and proper parties has been dealt with 
in these Notes with reference to cases decided under the Limitation 
Act. For a further and fuller treatment of the subject, see A. I. R. 
Commentary on O. 1 R. 10 of the Code of Civil Procedure, 5th (1950) 
Edition, Notes 13 to 27, both inclusive, where the subject of necessary 
and proper parties has been discussed with reference to various classes 
of suits. 

17. Joinder of parties in mortgage suits. — The principles 
referred to in Note 15 are of general application and consequently 
apply to mortgage suits as well. Order 34, Rule 1 of the Code of Civil 
Procedure specifies the persons who shall be made parties to a suit 
relating to a mortgage. The rule is, however, “subject to the other 
provisions of the Code” and is therefore subject to O. 1, R. 9 which 
enacts inter alia that no suit shall be defeated by reason of the 
non-joinder of parties and that the Court may, in every suit, deal 
7a-ith the matter in coyitroversi/ so far as regards the rights and 
interests of the parties actually before it. 


(*27) 14 AIR 1927 Cal 352 (353) : 101 Ind Cas 539 (DB), Haihim Ibrahim v. 
Secretary of State. (Reference under S. 18 of the Land Acquisition Ait for 
determining valuation of waqf property — Mutwallis can be added as parties.) 
(’34) 21 AIR 1934 Cal 187 (190) : 151 Ind Cas 1076 (DB), Secretary of State v. 
Dhirendra Nath. (Suit for possession from Ist defend int of land as forming 
part of permanently settled estate— Secretary of State added after limitation for 
determining the question of revenue as between 1st defendant and Secretary of 
State under whose settlement 1st defendant claimed.) 

6. (*08) 31 Mad 236 (250) : 35 Ind App 176 ; 12 Cal W N 946: 8 Cal L Jour 230: 
10 Bom L R 781 : 18 Mad L Jour 387 ; 4 Mad L Tim 101 (PC). Shanharalinga 
Naian v. Raja Rajestoara Dorai, (Worshippers added as proper parties, where 
trustee did not conduct litigation in the interest of the trust.) 

(’89) 13 Bom 22 (24) (DB), Lakshimibai v. San'appa Revappa. 

(*02) 26 Bom 301 (304) : 3 Bom L R 932 (DB), Purshotam Devjishet v. Kala 
Govindji Thaker. (Suit by one legatee for legacy — Executor can join other 
legatees.) 

(’23) 10 AIR 1923 Mad 521 (522) : 72 Ind Cas 156. Rajarainam Iyer v. Kalasya- 
sitmdaram Iyer, (Suit against Hindu widow —PlaintilTB adoption in question — 
Reversioners can be joined.) 

[See (’37) 24 AIR 1937 Lab 193 (194) : 172 Ind Cas 596, Bishen Singh v. 

Pirthi Chand. (Suit by some members of Hindu joint family on pronote in 
favour of family — Other members iinpleadel as defendants but after limita- 
. tion — Suit against original defendants not barrel.) 

(’71) 15 Suth W R 6 (6) (DB), Xris/o Sunker Out: Roy v, Koylashnath Dutt 
\Roy.^ 

7. (’06) SO Bom 156 (161) : 7 Bom L R 811 (DB), Keshavram Dulavram 
Ranchhod Fakira. (Passage from Pomeroy quoted.) 
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There are, however, certain cases where the Court cannot, by 

reason of the nonjoinder ot certain parties, deal with the matter in 

controversy even so far as regards the rights and interests of the 

parties actually before it.^ A case arising under S. 45 of the Contract 

Act where the interests of joint promisees are involved, is an instance 

of the class of cases mentioned above. In such a case a claim cannot be 

enforced by only one of several joint promisees. A suit by one only of 

such promisees, without making the other promisees parties, whether 

as plaintiffs or as defendants, is not a validly constituted suit at all, 

and no relief can be given to any of the parties. The suit will have to 

be dismissed, not on the ground of misjoinder, but on the ground that 

no valid decree can be passed in the suit as constituted.* See also 
Note 23. 


Where the mortgagee-right under a mortgage is vested in several 
persons jointly, one of them alone cannot, on the principles referred 
to above, institute a suit on mortgage without impleading the others 
also as parties, either as plaintiffs or defendants.* A suit instituted in 
contravention of this rule is not a validly constituted one and must bo 
dismissed.* If the persons omitted in the first instance are added as 
parties subseipiently, but at that time the suit is barred against them, 
the whole suit must bo dismissed,* the i-eason being that the suit 

Section 22 — Note 17 

^ ^ ^ Commentary on the Code 

of Civil Procedure, 5th (1950J Edition. 

'nil:? 

%ra'ld Ray ^ 

Gxrwar Naraxii v. Malcbiiluixi^sa. * 

[See however (’40) 27 AIR 1910 Mad 412 (41G) : 190 Ind Cas 057, Sornammal 
V I hangavelu Mudahar. (Entire mortgagee right becoming vested in i-laintiiT 

before suit cornea on for hearing -Suit may be decreed though at the t.nm 

when the plaiut.fl becomes solely entitled to the mortgagee right the period of 
imitation for the suit has expired -This is not a case" o1 sub!titutio„Tr a ,dl 
tion of a ne o party and S. 22 doea not apply —See Note G.)] 

4 (’33) 20 AIR 1933 Cal Oil (022) : 00 Cal 777 : 140 Ind Cas 259 (I)H), Govi,ul 
Chandra Oh^se v. JamaUiddin Mondal. '-•o-iDut 

* L R 73 : 24 Ind Cas 831, ^’agora-, v. 

^^Ohela Koer v. Abdul 

22 Ind Cas 570, SidheshuH Fershad 

ferant win ^7“*" SinjA. (Suit by manager of joint Hindu 

larnily without joining nephew.) 

‘V’ 21): 1950 All L Jour 032 (FB), Rameshwar 

v.Xc apZlfeUony'' •’ 

^ ^ ^ ^ <^248) Bom 158 (FB), Adiveppa y 

happa, (Simple mortgage in favour of joint mortgagees — Subseauont mrti ‘ 
tma among mortgagees _ Suit by one of them for Recovery of StgageTebt 
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becomes a validly constituted one only when all the omitted persons 
are made parties, and at that time the sujt is barred by limitation. It 
has, however, been held in the undermentioned oases® that a suit by 
some only of several motgagees to enforce a mortgage cannot be 
considered not to be a validly constituted suit in the sense that no 
relief can be given to the plaintiffs. It was accordingly held that the 
subsequent addition of the other co-mortgagees as defendants after 
limitation does not necessitate the dismissal of the suit. It is submitted 
that this view is incorrect. Section 45 of the Contrat Act has not 
been adverted to and the decision is clearly contrary to the principle 
involved in that section. 


On the same principle, a mortgagor cannot, in a suit for redemp- 
tion, implead only some of the mortgagees. The suit will not be a 
properly constituted one, and no relief can be given even so far as the 
parties actually on record are concerned, without affecting parties 
not on record.^ The addition of the other mortgagees after the expiry 
of the period of limitation will not prevent the dismissal of the 
whole suit.® 

The absence in a suit to enforce a mortgage of all the persons 
interested in the equity of redemption, does not make the suit not a 
duly constituted one. A decree can be given so far as the interests of 
the parties actually on the record are concerned, and such decree will 
not in any way affect the interests of the persons who have not been 
made parties.® The addition of such persons after the period of 


without joining his co- mortgagees as parties — Co-mortgagees added as defen. 
dants after expiry of limitation — Whole suit fails.) 
p29) 10 AIR 1929 Cal 591 (592) ; 125 Ind Cas 109 (DB), Girish Chunder v- 
Jiam Saran. 

(’33) 20 AIU 1933 Cal 021 (622) : 60 Gal 777:146 Ind Gas 259 (DB), Owind 
Chandra Ghose v. J amalvddin Mondal. 

(’16) 3 A I R 1910 Pat 310 (311, 312) : 36 Ind Cas 542 (543) : 1 Pat L Jour 468 
(DB), Givuar Narain v. Makhulunnissa. 

6. (’29) 16 AIR 1929 All 941 (942) : 121 Ind Cas 106 : 62 All 134 (DB), Baldeo 
Prasad v. Bhola Nath. (He can be added as pro forma defendant.) 

[See also (’32) 19 AIR 1932 Cal 34 (35, 36) : 134 Ind Cas 1068, Haider Ali 
Khondkar v. Muhammad ShajuddUi Kazi. (Obiter — All the necessary parties 
were added in the case.)] 

7. (*18) 5 AIR 1918 Pat 154 (155): 45 Ind Cas 650, Dhuri Patak v. Timal Singh, 
(Claim withdrawn against one of the mortgagees.) 

(’14) 1 AIR 1914 All 109 (111) : 24 Ind Gas 25, Saeeduddin v. Ilira Lai. 

(’27) 14 AIR 1927 All 290 (290) : 100 Ind Cas 198, Karrar Hussain v. Jai 
Narahi Pai. (But it will not be fatal if a decree can be passed which will nob 
injuriously affect absent party.) 

8. (’27) 14 AIR 1927 All 290 (290) : 100 Ind Cas 198, Karrar Hussain v, Jai 
Narain Pai. 

9. (’24) 11 AIR 1924 All 928 (928):84 Ind Cas 262, Sheo Kumar Pandey v. Babu 
Nandan Dube. 

(’24) 11 AIR 1924 All 107 (108) : 74 Ind Cas 943, Prashadi Lai v. Laig 8%ngh. 

(Subsequent mortgagee not added.) / tt 

(’33) 20 AIR 1933 Cal 325 (328) : 60 Cal 87 : 143 Ind Cas 315 (DB). Umesh 
Chandra v. Hemanga Chandra, (One of the defendants owning the equity of 
redemption dying and all his heirs not being brought on the record.) 


■EFFECT OF SUBSTITUTING NEW PLAINTIFF OR DEFENDANT 817 

limitation has expired against them will bar the suit as against therrit Section 22 
but will not necessitate the dismissal of the whole snit.^® Note 17 

Where there are several persons entitled to redeem, each one of 
them is entitled to sue on - the whole mortgage. Consequently, the 
failure to implead all such persons is not fatal to the constitution of 
the suit. Relief can be given in such suit so far as the parties actually 

"31) 18 AIR 1931 Pat 1G4 (167) : 10 Pat 341 : 132 Ind Gas 100 (DB), Mt, Wale- 
yatunnissa Begum Chalakhi, (One of the heirs of the mortgagor not 

impleaded.) 

(’25) 12 AIR 1925 Pat 59 (61) : 3 Pat 829 : 80 Ind Gas 34 (DB), Paramesh^oar 
Pandey v. Paj Kishore Prasad Narayan Singh. (Suit on mortgage by karta of 
joint Hindu family —Some members of the family not added as defendants.) 

{’22) 9 AIR 1922 Pat 450 (473) : 66 Ind Gas 945 : 1 Pat 506 (DB), Hari Prasad 
Singha v. Bahu Sourendra Mohan Sinha. (Per Buckniil, J.) 

(’21) 8 AIR 1921 Gal 554 (554) : 66 Ind Gas 312 (DB), Bar Chandra Roy v. 

Mahumed Husein. ((*06) 33 Cal 613 (DB), Imam Ali v. Baij Nath^ followed.) 

(’22) 9 AIR 1922 Pat 651 (653) : 69 Ind Gas 677 : 2 Pat 175 (DB), SUal Prasad 
Ray V. Asho Singh. (Subsequent mortgagee not added.) 

(’19) 6 AIR 1919 Bom 135 (136) : 51 Ind Gas 223 : 43 Bom 575 (DB), Sabduralli 
V. Sadashiv Supde. (Some heirs of mortgagor not made parties.) 

( 25) 12 AIR 1925 Cal 152 (158) ; 82 Ind Cas 638 (DB), Kherodamoyi Dasi v. 

Habib Shaha, (One heir of mortgagor not impleaded.) 

(*27) 14 AIR 1927 All 488 (488) : 101 Ind Cas 775 (DB), Jwala Prasad v. Sher 
Singh, (Subsequent mortgagee not added.) 

(’28) 10 AIR 1923 Nag 234 (235) : 72 Ind Cas 458, Hirasa v. Onkar. (Some heirs 
of mortgagor not added.) 

(*12) 13 Ind Cas 38 (39) (DB) (All), Bala Prosad v. Pariap SingJi. (Sons of mort- 
gagor not impleaded.) 

(’31) 18 AIR 1931 All 235 (236) ; 132 Ind Cas 31 (DB), Haibat Shah v. Bohra 
Tarachand. (Legal representative of deceased mortgagor not impleaded in time.) 

(*13) 19 Ind Cas 614 (614) : 35 All 247, Oanesh Lai v. Charan Singh, (Some of 
the mortgagors holding distinct share not added.) 

(*13) 21 Ind Cas 271 (272) : 35 All 484 (DB), Alain Singh v. Gokal Singh (Subse- 
quent mortgagee notjadded.) 

(*08) 12 Gal W N 911 (914) (DB), Basiruddin Bistcas v. Debendra Nath Biswas, 

(Some of the heirs of a deceased vendee of a portion of mortgaged property not 
impleaded in time.) 

(’29) 10 AIR 1929 Cal 188 (189) : 116 Ind Gas 726 (DB), Bason Ali v. Gurudas 
Kapali. (Do — (’09) 36 Cal 675 (DB) Matheivson v. Ram Kanaiy followed.) 

(*32) 1932 Mad W N 330 (331), Bhaskrunni Bangaru v. Punnayya, (The suit is 
barred as against the puisne mortgagee added after limitation.) 

(’06) 33 Cai 1079 (1093) (DB), T/ia/cwr Majii Singh v, Dai Rani Koeri. (Pur- 
chaser of small portion of mortgaged prox^erty not added till limitation.) 

(*13) 20 Ind Cas 41 (43) ; 35 All 441 (DB), SanwaXe Singh v. Ganeshi Lai. (Mort- 
gagor dead— His two sons dividing hypotheca — Suit for entire mortgage 
amount against only one son and his share of property suit not bad.) 

(’14) 1 AIR 1914 Nag 79 (80) : 10 Nag L R 173 : 26 Ind Cas 720, Narayan v. 

Mahadev, (Foreclosure suit — Subsequent mortgagee joined after time Suit 

against him fails even though he was impleaded on his own application.) 

10. (’19) 6 AIR 1919 Bom 135 (137) : 51 Ind Cas 223:43 Bom 575 (DB). 

Sabduralli v. Sadashiv Supde. 

(’06) 35 Cal 613 (621) : 3 Cal L Jour 576 ; 10 Cal W N 551 (DB), Imam Ali v. 

Baij Nath Ram Sahu, 

(’15) 2 AIR 1915 Bom 272 (272) : 39 Bom 729 : 31 Ind Cas 180 (DB), Virchand v. 

Kondu, 

(’21) 8 AIR 1921 Bom 162 (154) : 45 Bom 1009 : 61 Ind Cas 590 (DB), Shivu 
Bhai Skidhestvar . ((*08) 28 Bom 11 (DB), Guruvayya v. Dattatraya, followed.) 

3.Lim.52. 
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before the Court are ooncerned.” The addition of the other persons 
after limitation will not result in the dismissal of the whole suit. 
Where the parties on the record represent in law the absent persons 
interested in the mortgage right or equity of redemption, the latter 
are constructively parties and their nonjoinder does not affect the 


validity of the suit and even if they are added, their addition is not 
the addition of neio parties.^® As to suits relating to mortgages by or 

against the manager of a joint Hindu family, see Note 11 and the 
undermentioned cases. 


18. Necessary parties in suits relating to firms. — A firm 
is not an artificial person distinct from the members composing it. In 
this respect it differs from a company incorporated under the statute, 
such a company being a corporation separate in law from its share- 
holders. The word ‘firm* is a short collective name for the individuals 
constituting the partnership. The law of procedure, however, has 
provided a convenient mode of instituting suits against or on behalf of 
firms. Order 30 Rule 1 of the Civil Procedure Code prescribes that suits 
by or against firms of two or more persons may be brought in the 
name of the firm. A suit so brought in the name of the firm is in the 
eye of law a suit by or against all the partners thereof.* 

Accordingly where a suit is brought in the name of the firm by one 
of its members as its agent, the fact that the other partnei's are made 
co-plaintifls after limitation will not mean the addition of tibw 


11 . (’34) 21 AIR 1934 Oudh 220 (221) : 148 Ind Cas 903: 10 Luck 70 (DB), 
Mohaminad Ali Khan v. AH Mirza Khan. ((’32) AIR 1932 Cal 34, Haidar AH 
V. Md. ShafiuddUit relied on.) 

12 . See Note 41 to Order 1 Rule 10 iu A. I. R. Commentaries on the Civil Pro- 
cedure Code, 5th (1950) Edition. 

\_See also (’42) 29 AIR 1942 Pat 185 (2) (188) : 197 Ind Cas 739, Kunja Behari v. 
Benudhar Panda. (Joining of person, who is affected by doctrine of fis 
yendens raises no question of limitation.) 

(’43) 30 AIR 1943 Oudh 218 (222) : 19 Luck 133 : 207 Ind Cas 72 (OB), Gar 
Charan v. Ram Bharose. (All heirs of mortgagor are proper parties — If all are 
not joined Court can still grant effective relief to plaintiff — Non-joinder of 
some does not necessarily result in dismissal of suit — Estate properly repre- 
sented — Suit directed against estate —No personal relief sought — Suit can be 
decreed against estate though some heirs are not joined.)] 

13 . (’12) 15 Ind Cas 126 (129) : 34 All 549 (FB), Hori Lai v. Nimman Kunwar. 
(Manager represents other members.) 

(*12) 15 Ind Cas 138 (139) : 34 All 572 (FB), Madan Lai v. Kishen Singh. (Do.) 

(’12) 13 Ind Cas 38 (39) (DB) (AU), Bala Proshad v. Pariah Singh. (Do.) 

(*13) 18 Ind Cas 848 (852) : 9 Nag L B 1, Gore v, Kashiram. (Do.) 

(’12) 13 Ind Cas 197 (200) (DB) (All), Gendan Lai v. Babu Bam. (Contra.) 

(’12) 14 Ind Cas 35 (38) (DB) (All), Nathi Lai v. Lala. (Contra.) 

(*86) 10 Bom 592 (594) (DB), Govind Bhaichand v. Kalnak. (Contra.) 

Section 22 — Note 18 

1 . (’24) 11 AIR 1924 Bom 109 (111) : 85 Ind Cas 464, Bampraiab Brijmohan 
Das V. Gavrishankar. 

(’24) 11 AIR 1924 Bom 155 (156) : 77 Ind Cas 1055 (DB), Molilal Jasraj v. » 
Chandmol Hindumal. 

(*85) 7 Ali 284 (287) : 1885 All W N 40 (DB), Pragi Lai v. MaxivelU 
[But see (’89) 1889 Pun Re No. 140, Natibat Mai v. Seva Ram, (All partners 
must sue iu time — Before Civil Procedure Code of 1908.)] 
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parties.^ Similarly, where all the partners of a firm are on the record 
either as plaintiffs or defendants the suit is properly constituted and 
the fact that the name of the firm is added as co-plaintiff after 
limitation will not make it barred by limitation under this section,^® 
In the case of a Mitakshara joint family carrying on business as 
a firm, the managing member or members thereof can sue, in their 
own name, on contracts entered into with them, without impleading 
the other members.^ 


Where there is really no firm but it is the case of only a single 
individual trading under the name and style of a firm, a suit with 
the firm name and not the individual as the party, is not properly 
constituted and in case the individual happens to have died before the 
suit, it is a suit by or against a dead man and is a nullity.^ 

If the intention to implead the firm is clear, a misdescription in 
the cause title is immaterial.^ 

2. (»16) 3 AIR 1916 Mad 619 (649) : 28 Ind Gas 210, Marayya Chetty v. Sicami 
Chetty. 

(*93) 17 Bom 413 (416, 417) (DB), Kasturcliand Bahiravdas\.SajarmalShriram. 
(Suit in name of firm— One of the partners suing as manager.) 

ISee (’29) 16 AlU 1929 Kang 310 (311) : 7 Eaug 558 : 120 Ind Cas 910 (DB), 
Maung Shioe Iltein v. Ma Loti Afa Qale.'\ 

[But see (’92) 14 All 524 (527, 528) : 1892 All W N 104 (DB), Imam ud-din v. 

LiladJiar, (Before Civil Prooedure Code of 1908.) 

['77) 1 All 453 (454) (DB), Dulurchand v. Balram Dass. (Do.)] 

2a. (’50) 37 AIR 1950 Cal 236 (Prs. 19, 26,29) (DB), Rameswarlal v. Bezonji 
Barjorji, 

3. (’ll) 9 Ind Cas 739 (740) : 33 All 272 : 33 lud App 45 (PC), Kishati Parshad 
V. Har Narain Singh, ((’07) 29 All 311 (DB), Skamrathi Singh v, Kishan 
Prasad, reversed.) 

(’12) 13 Ind Cos 873 (874) (DB) (Lab), Badri Dasv. Santa Singh. 

(*12) 17 Ind Gas 193 (195) : 37 Bom 340 (DB), Lalji Nensey Ludha v. Keshoji 
Punja. (Necessary parties are those who actually contracted with defendant.) 
(’04) 27 All 361 (362, 363) : 2 All L Jour 3 : 1904 All W N 282 (DB), GopaL Das 
V. Badri Nath. (Do.) 

(*99) 26 Cal 349 (355, 356) : 3 Cal W N 190, LtUchmanen Chetty v. Siva Prokasa. 
(’82) 1882 Pun He No. 58, Sadulla Khan v. Bhana Mai. 

[See also (’10) 5 Ind Gas 767 (768) : 32 All 183 (DB), Durga Parshad v. 
Damodar Das. (Joint family firm — One member suing on contract entered 
in his name only —Others not necessary parties.) 

(’03) 27 Bom 157 (161) : 4 Bom L U 968 (DB), Vadilal Lallubhai v. Shah 
Khushal Dalpairam. (Fact that person carrying on business is coparcener 
does not necessarily mean that other coparceners are his partners in the 
business.)] 

[But see (’83) 7 Bom 217 (220) : 7 Ind Jur 428, Ealidas Kevaldas \. Nathu 
Bhagwan. 

(’06) 1906 Pun L R No. 118, p. 385 (390, 392) : 1906 Pun Re No. 69 (DB), 
Rattan Chand v. Ram Parshad. 

(’95) 18 Mad 33 (36, 37) : 4 Mad L Jour 283 (DB). Alagappa v. VeUian.l 

4 (*24) 11 AIR 1924 Bom 109 (111) : 85 Ind Oaa 464, Rampratab Brijmohan 
Das V. Qavrishankar. 

ISee (’28) 15 AIR 1928 Nag 319 (320, 321) ; 109 Ind Gas 785, Deo Lai v. Tula- 
ram Ramsukh.'] 

5. (’24) 11 AIR 1924 Bom 155 (156) : 77 Ind Cas 1055 (DB), Motilal JasraJ v. 

Chandmal llindumal, (Cause title mentioning name of manager and owner of 

firm.) 


Section 22 
Note 18 




Section 22 
Notes 18-19 


I 
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Where a partnership is re-constituted and it files a suit in respect 
of a contract with the old firm, a substitution of the old firm after 
limitation is substitution of a new party.® 

In a suit against a dissolved partnership, the date of the institu- 
tion of the suit, for purposes of limitation, is the date of the suit 
and not the date of the service of summons on individual partners 
subsequent to the suit.^ 


A suit by one partner for a dissolution of partnership or for 
accounts must be laid against all the other partners. If one or more 
of the other partners® or one or more of the legal representatives of a 
deceased partner® is or are not made parties to the suit within time, 
the whole suit must fail. A contrary view has, however, been expressed 
in the undermentioned case.^® (see also section 7 Note 23.) 


19. Necessary parties in suits relating to firms — Dis- 
closure of partners* names. — It has been seen in Note 18 that a 
firm can sue or be sued ia the name of the firm without the partners 
being named or mentioned in the plaint. But under O. 30, R. 2, Civil 
Procedure Code, in the case of a suit instituted by partners in the 
name of a firm, where there is an application for the disclosure of the 
partners and the declaration is made, the partners bo declared are 
deemed to be parties to the suit from the date of suit.^ If a partner’s 


[See (’28) 15 AIR 1928 Nag 319 (321) : 109 Ind Cas 785, Deolal v. Tularam 
Bamsukh. (This was a case of a sole proprietor trading in style of a firm— It is 
not clear how it was taken to be a firm by the Court.)] 

6 . (’24) 11 AIR 1924 Sind 47 (48) : 76 Ind Cas 119 : 17 Sind L R 263 (DB), Man- 
ghumal Jethanafid v. Aratmal Sairamdas, ((’22) AIR 1922 Sind 18, Man- 
ghoomal y. Aratmal, affirmed in appeal.) 

7. 1’28) 15 AIR 1928 Sind 57 (60) : 105 Ind Cas 854 : 23 Sind L R 54, Detaram 
Ratumal v. Vishindas Tarachand. 

See also Order 30 Rule 3 Proviso of the Civil Procedure Code. 

8. (’33) 20 AIR 1933 Sind 121 (122) : 143 Ind Cas 900 (DB), Pahloomal v, 

Paramanand, 

(*87) 14 Cal 791 (794) (DB), Ramdoyal v. Junmenjoy Coondoo, 
iSee also (’18) 5 AIR 1918 Cal 294 (299) : 43 Ind Gas 893 (DB), Kali Das Chau- 
dhuri V. Danpadi Sundaree Dassee. 

(*86) 1886 Pun Re No. 8, Dallu Ram v. Nibahu Mai.'] 

See also Note 5. 

9. (’14) 1 AIR 1914 Cal 132 (132) : 19 Ind Cas 963 (DB), Amhika Charan GuJia 
V. Tarini Charan Chanda. (Some of the legal representatives alone cannot 
fully represent the deceased partner’s interests — Ignorance of a legal representa- 
tive immaterial.) 

(’17) 4 AIR 1917 Mad 197 (198) : 33 Ind Cas 564 (DB), Bavachuity v. Kunhi 
Paihumma. (Heirs of deceased partner as plaintiffs.) 

■(’07) 7 Cal Li Jour 266 (267) (DB), Srinath Pal v. Hari Charn Pal. 

10. (’37) 24 AIR 1937 All 502 (503, 504) : 170 Ind Cas 743, Mt. Jamna Kunwar 
V. Kunj Behari Lai. (Necessary partner could be impleaded as pro forma 
defendant after claim against him was barred — Limitation against contesting 
partners not affected — Submitted not correct— A necessary party is ipso facto 
not a pro forma defendant— See also Note 5.) 

Section 22 — Note 19 

1. (*35) 22 AIR 1935 Sind 225 (227): 159 I. C. Sampson y, JeewanmaU Bros 


/ 
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name is omitted from such a declaration the CJourt may allow a fresh 
declaration to be made. But if at the time of the fresh declaration 
the period of limitation has elapsed, the partner will be deemed to be 
a tiBivly added party within the meaning of this section. ^ 


20. Necessary parties in pre-emption suits. — All the 
vendees are necessary parties to a suit for pre-emption in the sense 
that in the absence of any of them, no relief could be given to the 
plaintiff. If therefore any one of them is not impleaded in time, the 
whole suit should fail,^ unless from the evidence in the case and the 
nature of the transaction it is possible to give relief against the party 
impleaded,^ as for example where the share and the price paid by 
each vendee is separately specified in the sale deed.^ 


As to an application for pre-emption under S. 2GP and S. 188 of 
the Bengal Tenancy Act, 1885, by some only of the cosharers entitled 
to pre-empt, without impleading all the cosharers as parties, see the 
undermentioned cases. ^ See also Article 10 Note 14. 


21. Necessary parties in suits by or against clubs and 
corporations. — A suit by or against a club not being a body 
incorporated under law must be laid by or against all its members and 
not its Secretary or Managing Board unless the latter have become 

2 . (.’34) 21 A I K 1934 Oal 253 (255J : 60 Cal 1217 ; 140 Ind Gas 22, Bhairobux 
Mangilal v. Deo Karan, 

Section 22 — Note 20 

1. (’21) 8 A IK 1921 Oudh 252 (254) : 21 Oadh Caq 320 : G3 Ind Cas 558. J ai Jai 
Ram V. Darshan Lai. (Legal representatives of one of the vendees joined after 
limitation.) 

(’24) 11 AIR 1921 Lih 230 (231) : 73 lad Gas 364, Naiz Ali Khan v. Md. Afzal 
Khan. (Minority of plaintill and carelessness of his next friend no excuse.) 

(*19) GAIK 1919 Lah 25 (2G) : 52 Ind Gas 587 : 1919 Pun Re No. 8G (D B), Mt, 
Hussain Bihi v. Hakim. (Legil representatives of one of vendees not brought on 
record before limitation.) 

(*25) 12 AIR 1925 Lah 343 (344) : 88 Ind Gas 555, Jawala Das v. Gopal Lai. 

(Omission due to error in copy of sale deed supplied to plaintiff.) 

(’ll) 11 Ind Gas 938 (939) (UB) (All), Mamraj v. Hirday Ram. (Third person 
wrongly named as vendee —Correct vendee brought on record after limitation.) 
(’81) 4 All 145 (147): 1881 All W N 153: 6 Ind Jur 486, Habib-ul-lah v. Achaibar 
Pandey, (Vendee purchasing in his own name and a.s guardian of minor — Minor 
impleaded after limitation.) 

(’89) 1889 Pun Re No. 149, Ram Chand v. liana. (If one of them is dead, all hia 
legal representatives must bo impleaded.) 

2 . (’25) 12 AIR 1925 Oudh 369 (370) : 87 I. C. 17, Ram Pher v. Ajudhia Singh. 
See also Section 45, Tranafer of Property Act. 

3 . (*09) 1 Ind Gas 91 (92^ (DB) (Lah), Brij Lai v. Massan. ((’03) 1903 Pun Re 
No. 25, Nabi Bakhsh v. Fakir Muhammad^ distinguished.) 

4 . (’38) 25 AIR 1938 Gal 324 (325) : 177 Ind Gas 798 (DB), Dinesh Chandra v. 
Rajendra Chandra. (All co>sharer landlords are necessary parties.) 

(’33) 20 AIR 1933 Gal 636 (636): 60 Cal 787 : 145 Ind Cas 836 (DB). Rajanikanta 
Laha v. Aiulchandra Seal. (Application for pre-emption without joining other 
oo-sharers within limitation is not maintainable.) 

(*33)20 AIR 1933 Oal 460(460, 461) : 145 Ind Cas 121 (DB), Barkatulla Pramanik 
V. Ashuto^ Qhose, (Do.) 


Section 22 
Notes 19-21 


s 



\ 
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Section 22 
Notes 21-22 


personally entitled or liable.^ In an old case of the Punjab Chief Court ^ 
where an unregistered body was sued by its manager, the Court held 
that as the intention was to implead the whole body of members as 
defendant, all the members were comprised in the designation of the 
institution and that the addition of the names of the members after 
time was not the addition of new parties. This view was followed 
recently by the Lahore High Court.^ It is submitted that this view of 
the law cannot be supported except on a straining of the rule of 
“misdescription** of parties. See also Note 6. 


As regards corporations, see Note 10 and also Note 18. . 

22. Necessary parties in suits between landlord and 
tenant. — As to who are and who are not necessary parties in suits 
for rent, see A. I. R. Commentary on the Civil Procedure Code, 5th 
(1950) Edition, Order 1, Rule 10, Note 20. 


In a suit for ejectment of a sub-tenant’s sub-tenant, if the former 
is not impleaded in time the whole suit should fail.^ The reason is 
that without the first sub-tenant, there is no cause of action against 
his sub-tenant. The cause of action is only against the first sub-tenant 
and if he is made a party after limitation, the suit is barred against him. 

Under the Tenancy Acts of some provinces, anything which a 
landlord is required or authorised to do must be done by the whole 
body of the landlords or by an agent acting duly on their behalf. Some 
of them alone cannot maintain an application or a suit in respect of 
such acts.“ 

Section 22 — Note 21 

1. (’98) -20 All 497 (498) : 1898 All W N 138(DB), The N. P. Club v. Sadullah. 
(’99) 21 All 346 (347) : 1899 All W N 123 (DB), Ganesha Singh v. Mundi Forest 

Covtpany, 

2. (*96) 1896 Pun Re No. 29, Moti v. Syed Ahmad Shafi. 

3. (’24) HAIR 1924 Lah 495 (497) : 5 Lab 109 : 83 Ind Cas 180 (D B), Gohal 
Chand V. Samcal Das. 

Section 22 — Note 22 

1. (’15) 30 Ind Cas 795 (795, 796) (DB) (U P B R), Fakhriinnissa Bibi v. Imdad. 
See also Note 5. 


2. (*21) 8 AIR 1921 Nag 12 (14) : 63 Ind Gas 352, Deokaran v. Nathu. (0. P. 

Tenancy Act, 1898— (1900) 13 0 P L R 113, Qopal y\ Govind, followed.) 

(’ll) 11 Ind Oas 397 (398) (DB) (Cal), Kirtibash Das v. Umesh Chandra Datta. 
(“Common manager” under the Bengal Tenancy Act represents co-owners.) 

(’03) 8 Cal W N 214 (216) (DB), Sibo Sundari Qhose y.Bag Mohan Ouhoo. (Bengal 
Tenancy Act— Common manager can sue on behalf of all co-owners for possession 
of land.) 

(’81) 7 Cal 751 (752) (DB), Qopal v, Maoiajhten. (Bengal Tenancy Act —Suit for 
enhanced rent — All sixteen annas proprietors must be made parties.) 

(’78) 3 Cal 26 (28) : 2 Ind Jur 213 (DB), Boydonath Bag v. Qirish Chunder Roy. 
(’97) 21 Bom 154 (158, 159), Balakrishna Sdkharam v. Moro Krishna. (One co- 
sharer alone cannot sue for enhanced rent and possession, though he may be 
manager with consent of other co-sharers.) 

’21) 8 AIR 1921 Cal 591 (592, 593) : 61 Ind Gas 549 (DB), Sati Prosad Garga v. 
Sanaton Dhara. 

ISee also (’16) 3 A I R 1916 Pat 251 (251) ; 36 Ind Gas 197 : 1 Pat L Jour 154 
(DB), Mohammad Sadig v, Khedan Lai. (Quare — Whether manager of 
Mitaksbara joint family can sue alone under Bengal Tenancy Act for possession 
against trespasser.) 
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23. Joint promisors and promisees and owners of joint 
right of action. — The general rule of law is that if several persons 
have a joint right of action all must join in suing. If any of them will 
not come in as plaintiff, he must be added as defendant.^ For a detailed 
discussion of the subject of necessary parties to a suit in respect of 
property owned by several persons jointly, see Note 18 to O. 1 R. lO in 
A. I. E. Commentary on the Civil Procedure Code, 5th (1950) Edn. and 
also the undermentioned cases. If a suit is brought to recover a debt 
due to joint promisees, all of them must, as has been seen in Note 17| 
be impleaded and the suit must be for the entire debt. If one or more 
of such persons are impleaded after limitation the whole suit must fail. 

Section 22 — Note 23 

1, (*22) 9 A I R 1922 Mad 317 (318) ; 70 Ind Gas 645 (DB), Thina SJuinmiigha 
Moopandr v. SubbcLyyd Moopanar, (Joint trustees — Suit to recover properties 

of temple.) 

(*23) 10 AIR 1923 Mad 337 (337) : 72 Ind Gas 63 (DB), Mohana Velu MudaUar 
V, Anndmalai MudaUar^ (Joint executors as plaintiffs.) 

[See (’85) 7 All 313 (315) : 1885 All W N 34 : 9 Ind Jur 314 (FB), Kandhiya 
Lai V. Chandai\] 

[See also (’21) 8 A I R 1921 Mad 124 (124) : 62 Ind ^Cas 360 (DB), Saminatha 
Pillai V. Rajagopala MudaUar, (Joint trustee.) 

(’21) 8 A 1 R 1921 Mad 528 (529) : 63 Ind Gas 104 (DB), Sreeranga Thanni v. 

V aithilinga MudaUar, (Co-executors of a will.)] 

[See however (’05) 1905 Pun L R No. 76, p. 298 : 1905 Pun Re No. 57 : 1905 
Pun W R No. 42 (FB), Labhu Ram v. Kanshi Ram. (One co-promisee can sue 
without impleading others in time even as defendants.)] 
la. (’97) 1897 All W N 36 (36), Behari Lai v. Girdhari Lai. (Suit against some 
only of several persons in joint possession — Other defendants joined after limita- 
tion —Plaintiff can get decree jointly with latter.) 

(’81) 7 Gal 284 (287) (DB), Obhoy Churn Nundi v. Kritarthamoye Dossee, (Suit 
for possession of laud held by numerous persons— Only one of them made defen- 
dant in time — Suit dismissed against rest.) 

(’94) 18 Bom 505 (506) (DB), Krishnaji Malji v. ViOni. (Suit by purchaser at 
execution sale of co-sharer’s interest- — Other co-sharers impleaded after limita- 
tion He can get a decree for joint possession with them.) 

2. (’27) 14 AIR 1927 Mad 84 (85): 98 Ind Gas 549, Siluvaimuthu v. Mtihammad 
Sahul. (Even where the debt has been divided as between the joint promisees — 
(*12) 36 !Mad 544, Annapurnamma v. Akkayya, relied on.) 

(’32) 19 AIR 1932 Mad 583 (588‘) : 137 Ind Gas 274 (DB), Sohhanadri Appa Rao 
V. Parthasarathi Appa Rao. (Tort arising out of contract — One of the promisees 
not impleaded in time.) 

(*16) 3 AIR 1916 Pat 411 (414) : 36 ltd Gas 77 (DB). Bhagela Koer v. Abdul 
Rahman, (All heirs of mortgagee must join in a suit on mortgage debt.) 

(’25) 12 AIR 1925 Sind 181 (182) : 17 Sind L R 324 : 79 Ind Gas 914 (DB), Ralli- 
ram Shewaram v, Budhurayyi Parmanand. (One partner suing for his share of 
money from dealer— -Other partner joined after limitation — Claims being joint, 
whole suit to fail.) 

(’81) 6 Cal 815 (824) : 8 Cal L R 457 (DB), Ramsebuk v, Ramlal Koondoo. 

(’02) 25 Mad 26 (35) (DB), Ahinsa BiH v. Abdul Kader Saheb. (The legal repre- 
sentatives of a deceased obligee are joint claimants.) 

(*38) 25 AIR 1938 Oudh 61 (62): 172 Ind Gas 542, Ram Singh v. Radha Krishna, 

(Joint promisees — Suit by one — Other i^romisee joined after period of limitation 
—Suit is time barred.) 

[See (*21) 8 AIR 1921 Mad 528 (529) ; 63 Ind Gas 104 (DB), Sreerangaihanni v. 
Vaithilinga Mudaliar. (Co-executor of a will added as party defendant after 
limitation — Whole suit fails.) 


Section 22 
Note 23 


I 
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Section 22 
Notes 23-24 


... or joint promisors their liability is, under S. 43 of the 

contract Act joint and several and any one or more of such promisors 

may be compelled to perform the whole of the promise. Any one (rf 

them may therefore be sued for the whole debt at the option of the 
promisee."* 


24. Torts. _ Where several persons are entitled to sue in respect 
of a wrong, independent of contract, done to them jointly, it is not 
necessary for all of them to join as plaintiffs. Any one of them is 
entitled to sue separately in so far as he is damnified by the alleged' 
tort. Similarly, where there are several joint t ort-feasors it is not 

(’20) 7 AIR 1920 Pat 464 (468) ; 5 Pat L Jour 151 : 55 Ind Gas 841 (DB), Sana- 

mah Satpathi v. Talua Bamharx. (Joint heir of mortgagee _ Payment to one 

without concurrence of others does not amount to discharge.) 

( 83) 7 Bom 217 (220): 7 Ind Jur Kalidas Kevaldas v. Nathu Bhagwan. 

(buit by one member of joint Hindu family for recovery of joint debt—Snit not 

maintainable without joining other members within limitation ) 

(’06) 1906 Pun Re No. 79 : 1906 Pun W R No. 124, Motan Mai v. Eripa Mat ] 

also (’99) 26 Cal 409 (412) : 3 Cal W N 271 (F B), Pyari Mohun Bose v 
Kedarnath Roy.'] 

[See however (>32) 19 A I R 1933 Lah 652 (653) : 141 Ind Cas 190, Khairatt 
Shah V. Diwan Singh, (Only one of the legal representatives of a deceased 
creditor suing for whole amount — Other legal representatives impleaded after 
time as plaintiffs— suit not bad— (’05) 1905 Pun Re No. 57 (FB), Labhu^ 
ram v. Kanihiram, relied on.)’ 

(’37) 24 A I R 1937 Lah 193 (194) : 172 Ind Cas 696, Bishen Singh v. Birthi 
Chand. (Suit by members of Hindu joint family on pro-note executed in favour 

of joint family — Other members added as defendants after limitation Suit not 

barred— 1905 Pun Re No. 57 (FB), followed.) 

(’09) 1 Ind Cas 455 (456) : 1909 Pun Re No. 20 (DB), Qohru v. Amira. (Suit by 
members of Hindu joint family for debt due to family — One coparcener made, 
defendant after limitation — Suit not barred — 1905 Pun lie No. 57 (FB), fol- 
lowed,)] 

See also Note 5. 

3. (’98) 21 Mad 256 (257) (DB), Nara^ana v. Lakshmayia Oheity, (Any 

one partner of a firm may be sued.) 

(’05) 1905 Pun L R No. 116, p, 439; 1905 Pun Re No. 81: 1905 Pun W R No. 100* 

(BB), Jawahir v. S. Hari Singh. (Suit against one co-promisor not bad because 
others impleaded after time.) 

Section 22 — Note 24 

1* ( 12) 14 Ind Cas 478 (479) (DB) (Cal), Fatih Chandra Rai v. Atlas Bibi. (Suit 
by a cosharer landlord against an occupancy raiyat for damages for value of 
trees improperly cut and appropriated.) 

( 98) 25 Cal 285 (289) (DB), Jagdeo Singh v. Padarath Ahir. (Suit for compen- 
sation for illegal distraint of crops.) 

(*04) 2 Gal L Jour 496 (498) (DB), Ram Oopal Day v. Raghu Nath Ohosal. (Even 
where the tort is damage done to land owned jointly.) 

(’07) 6 Cal L Jour 383 (388, 392) (DB), Harihar Pershad v. Bholi Parshad, 
(Similarly, anyone of joint tort-feasors may be sued without the others being 
impleaded.) 

(’97) 2 Cal W N 80 (80) (DB), Hrisikes Singha v. Sadhu Charan Lakar. (Suit 
by cosharer m a mahal for damages for the cutting down of trees by tenant.) 

ISee (’08) 35 Cal 495 (509) : 13 Gal W N 490 (DB), A. S. Barrow v. Hem 
Chandra Lahiri. (Suit for libel — More than one plaintiff —All but one struck 
off — No question of limitation as regards the one.) 

(’98)21 Mad 373 (380, 381) : 8 Mad L Jour 139 (DB), Mahabala Bhaita t. 
Kunhanna Bhatta, 
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necessary to )oin all of them as defendants in a suit for damages, 
because their liability is joint and several.^ 

24a. Necessary parties in suit for specific performance 
of contract to sell. — a agrees to sell certain property to x and 
thereafter sells the property to B who has notice of the agreement in 
favour of X. X sues A for specific performance of the contract within 
three years of the breach of contract. On objection by A, B is also 
impleaded, but more than three years after the breach of the contract. 
Is the suit barred ? It has been held by the High Court of Madras 
that it is not barred.^ Their Lordships observed as follows : 

"It is not necessary for us to decide whether ho is a necessary 
party or merely a x^roper party, for, even on the supposition that 
he is a necessary party, we do not see how it can be said that 
the suit is barred against him unless he is able to show that it 
has been instituted against him more than three years after the 
refusal on his imrt to join in the conveyance in x^Gi'foi'mance of 
the contract. He is not the person who is x:>rimarily the party 
to perform the contract. He is joined under the provisions of 
S. 27, Specific Relief Act, in order that the plaintiff may have 
full reliefs and may not be driven to a separate suit against him.” 

25. Objection to non-joinder of parties. — It has been seen 
already that where a necessary party is added after the expiry of the 
period of limitation, the whole suit will have to be dismissed. 

Order 1 Rule 13 of the Civil Procedure Code runs as*follows : 

"All objections on the ground of nonjoinder or misjoinder of 
imrties shall be taken at the earliest possible opportunity and 
in all oases where issues are settled, at or before such settlement, 
unless the ground of objection has subsequently arisen, and any 
such objection not so taken shall be deemed to have been waived.” 

Where the nonjoinder is of persons who are proper but not 
necessary parties, the objection, if raised at a late stage, will, under 
the above Buie, be disregarded and relief will be given so far as the 
parties on the record are concerned.^ 

(’68) 9 Suth W R 279 (281) (DB), Go-pee Kishen Gossain v. W . H. Byland. (One 
member of joint Hindu family can sue for compensation for wrongful demolition, 
of house.)] 

[See also (’28) 16 AIR 1928 Mad 1215 (1219) ; 114 Ind Cos 636, Subramaniya 
Iyer t. United India Life Insurance Co. Ltd,^ Madras."] 

2. (’24) 11 AIR 1924 Lah 348 (349) : 72 Ind Cas 670, ML Phillo v. Qopi. 

Section 22 — Note 24a 

1. (*20) 7 AIR 1920 Alad 96 (96) : 55 Ind Cas 533 (DB), Kesavalu v. Bajaram, 

Section 22 — Note 25 

1. (’04) 26 All 528 (535) : 1904 All W N 119 (DB), Pateshri Partab Narain 
Singh T. Budra Narain Singh. (Suit by one co-owner against trespasser Non- 

joinder will amount to waiver —Affirmed in (’10) 6 Ind Oas 981 (PC), Imdarf 
Ahmad ▼, Partab Narain.) 

(’08) 30 All 638 (540) : 5 All L Jour 554 : 1908 All W N 246 : 4 Mad L Tim 447 
(DB), Hozarimal v. Bhawani Bam, 


$ 


Section 22 
Notes 24-2S 
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Section 22 
Note 25 


Does this rule apply to nonjoinder of necessary parties ? In other 
words, does this rule apply to cases where the constitution of the suit 
is itself invalid in the absence of parties and no relief could be given 
even so far as the parties actually before the Court are concerned ? 
There is a conflict of decisions on the point. In Dursan Singh v. 
Durhejoy Singh,^ the learned Judges of the Calcutta High Court 
observed as follows : 

“This provision does not entitle the plaintiff to a measure of 
relief larger than the right he really possesses. For instance, 
if A sues for recovery of possession upon the allegation that he 
is the exclusive otoner of the property but it is established by 
the evidence that he is entitled to only a half share and that the 
other half belongs to a co-owner, B, who is not a party to the 
suit, the mere omission of the defendant to take the objection, 
that B ought to have been joined as a party defendant, would 

not entitle the plaintiff to obtain a decree for the whole 

There is a well marked distinction between nonjoinder of neces^ 
sary or indispensable parties, and nonjoinder of proper but not 
indispensable parties; and where, as here, the parties omitted 
are necessary only for the purpose of protecting the defendant 
from further litigation, the Court may, in its discretion, disregard 
the objection, if not raised at the proper stage.” 


In the case of nonjoinder of indispenable parties, the result, 
according to the above decision, would be otherwise. The failure to 
object to the nonjoinder at the proper stage would not mean that the 
plaintiff would be entitled to a decree. The suit would nevertheless 
have to be dismissed as the constitution of the suit, in the absence of 
the necessary parties, would be such that no relief could be given even 
so far as the parties actually on the record are concerned. In Heiniger 
v. Droz^^ Mr. Justice Batty observed that S. 34 of the Civil Procedure 
Code of 18S2 corresponding to the present 0. 1, R- 13 referred to objections 
to w'ant of parties or nonjoinder or misjoinder, and not to objections 
on the ground of a cause of action or the right of suit in the plaintiff 
which might not be disclosed until the case had been proceeded with 
and evidence had been taken. In Mata Din v. Eazzim Hussain,^ 


where in a mortgage suit certain parties held to be indispensable under 
S. 85 of the Transfer of Property Act corresponding to o. 34 R. i of the 
Civil Procedure Code, had not been made parties, and no objection had 
been taken to the nonjoinder, Sir John Edge, Chief Justice, observed : 
“Notwithstanding S. 34 of that Code, (now O. 1 R. 13) I am of opinion 
that we must act upon the imperative words in s. 85 of Act iv of 1882.” 
The principle of the decision will, it is submitted, even now become 
applicable in the case of nonjoinder of parties without whose presence 
no effective decree can be passed at all even so far as the parties 
actually on the record are concerned. 


2. (’09) 1 Ind Gas 530 (531, 532, 533) (DB) (CalJ. 

3. (’01) 25 Bom 433 (467) : 3 Bom L R 1. 

4. (’91) 13 All 432 (465) (FB). 



% 
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In Kasiyannci Goundayi v. Thimma Naiclceiit^ the High Court 
of Madras seems to have taken a different view, namely, that even 
where the case is one of non-joinder of indispensable parties the failure 
to object on the part of the defendant will enable a decree to be passed 
in favour of the plaintiff. The reasoning of the decision is not clear, 
and the decision cannot be accepted as correct. See also the under- 
mentioned ease.® 


26. “When he was so made a party.’* — When a person 
is added as a party on an application made for the purpose, the 
addition must be deemed to take effect from the date of the presenta- 
tion of the application} It is so even when the final order impleading 
him is made only on revision or appeal.*^ (see also Note 5.) A different 
view has been held in some cases.''^ It has been held that as regards 

5. (*18) 5 AIR 1918 Mad 535 (536, 537) : 41 lud Cas 527 (DB). (Order 1 Rule 13 
applies even to oases where plaintiS claims a joint right with others but does 
not make them parties.) 

6. (’91) 15 Bom 297 (298, 299) : 1890 Bom P J 300 (DB), Shirekuli Timapa 
Hegade v. Ajjibal Narashuiv Hegade, (A suit is not time barred because the 
proper parties were not joined in time to prevent the claim being barred, if the 
objection for the want of parties was not taken at any stage of the proceedings 
and no issue was raised for that purpose.) 

Section 22 — Note 26 

I. (’45) 32 AIR 1945 Nag 57 (59,60): I LR (19U) Nag 768 (DB). Praful 
Kumar v. Gajeiidra Singh* 

(’27) 14 AIR 1927 Mad 468 (469) : 100 lud Cas 6S0 : 50 Mad 372 (DB), South 
India Industrials Ltd. v. N arasimha Rao. (AIR 1925 Mid 487, Ammaya v. 
Narayanan dissented from; (’93) 17 Bom 29, Ramkrishna v. Ramahai^ followed.) 
(’30) 17 AIR 1930 Sind 259 (260) ; 128 lud Cas 675 ; 32 Gri L Jour 174 : 25 Sind 
L R 107 (DB), ,Hassa»a?u2 v. Nandi Ram» (Do.) 

(’27) 14 AIR 1927 Nag 95 (9G) : 98 Ind Cas 658, Shakurkhan v. SheikJi Budhan. 
(Amendment of plaint is retrospective at least from date of application.) 

(’37) 24 AIR 1937 Rang 175 (177) : 171 Ind Cas 876 (DB), Mohomed Sultan v. 
Abdul Rahman. (Written statement asking for addition of parties was treated 
as an application and the parties added were taken to have been made parties 
on the date of the written statement.) 

[See (’93) 3 Mad L Jour 53 (53) (Jour). (Critical Note on 17 Bom 29, Ram- 
krishna v. Jfama6ai.) 

(’10) 5 Ind Cas 931 (931) : 33 Mad 115 (DB), Subbaraya v. Vathi)iatha. (Such 
amendment could not be dated earlier than the date of application.)] 

2. (’27) 14 AIR 1927 Mad 468 (469) : 50 Mad 372 : 100 Ind Cas 680 (DB), South 
India Industrials Lid, v. N arasimha Rao. (Revision — AIR 1925 Mad 487, 
Ammaya v. Narayana, dissented from.) 

(’93) 17 Bom 29 (32) (DB), Ramkrishna Moreshioar v. Ramabai, (Appeal.) 

3. (’25) 12 AIR 1925 Mad 487 (488) : 86 Ind Cas 187, Ammaya Pillai v. 
Narayana Chetty. (The question whether the date is the date of ‘order’ implead- 
ing him or Ihe date the applicant is actually placed on record or the date on 
which he is served^ left open — Dissented from in A I R 1927 Mad 468 (DB), 
South India Indxkstrials Ltd, v. N arasimha Rao.) 

(’96) 1896 Bom P J 553 (555), Oanesh v. Kamalabai, 

(’96) 20 Bom 767 (776), Rampartab Samrathrai v. Foolibai. (Material date is 
when party was brought on record and not when order was passed.) 

(*85j 9 Bom 1 (9), Fisher v. Pearse. (They are not parties till date of order.) 

(’66) 6 Suth W R 298 (299) (DB), Raj Kishori Dassi v, Buddun Chunder Shaw, 
[See also (’18) 5 AIR 1918 Mad 1122 (1123) : 38 Ind Cas 169, Paramam)an 
Pillai V. Aristotle Chakona.'i 


Section 22 
Notes 25-26 
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Section 22 
Notes 26-27 


a newly added party, limitation ceases to run only when he is made 
a party and not on the date of the application to implead him, the 
reason being that the language of sub-s. (2) which says “when he 
was so made a party" is clear on the point. But it is submitted that 
these words are not irreconcilable with the principle that when an 
application is made to Court for a particular order, the order when 
made is to be deemed to have been made on the date on which the 
jurisdiction of the Court is rightly invoked. For, otherwise, the party 
will have to be held responsible for the delay caused by the time 
necessarily to be taken by the Court before passing an order, especially 
where the final order happens to be made by a Court of final appeal 
or revision long after the date of the application. 


The rule in o. 1, R. lO ( 5 ) that the proceedings against a newly 
added defendant should be deemed to have begun on the service of 
summons on him is subject to S. 22 of the Limitation Act as the said 
rule itself provides.^ Hence, although for purposes other than those of 
limitation, a suit must be deemed to have been instituted against a 
newly added defendant on the date of the service of summons on him, 

for purposes of liTYiitcLtioTi^ the suit must be deemed to have been 
instituted when he is made a party. 


27. Sub-section (2). — In the corresponding sections of the old 
Acts, there were two provisos to the effect that where a party died 
and the suit was continued by or against his legal TepTeseutatives, 
the suit must be deemed to have been instituted by or against such 
legal representatives when it was instituted by the deceased plaintiff 
or against the deceased defendant as the case may be. There was a 
difference of opinion as to whether the substitution of a person on 
whom the interests of a party devolve or to whom they are assigned 
pendente Ute^ is the substitution of a new party within the meaning 
of the section.^ The present sub-section now makes it clear that 


4. (*27) 14 AIR 1927 Mad 46S (468) ; 50 Mad 372 : 100 Ind Cas 680 (DB), South 
ludia Industrials^ Ltd, v. Narasijnha Rao. 

(’ll) 12 Ind Cas 586 (587) (DB) (Bom), Mahomed Bhai v, Ismail Haji Halim- 
bhai. 


Section 22 — Note 27. 


1. (’10) 5 Ind Cas 115 (116) (DB) (Cal), Mohamed Mehdihasan Khan v. Phul 
Kuar Mahton, (Yes.) 

(’98) 25 Cal 409 (412) (DB), Harak Chand v. Deo Nath Sahay. (Yes.) 

(’07) 34 Cal 612 (616) : 5 Gal L Jour 486 : 11 Cal W N 521 : 2 Mad L Tim 312 
(FB), Abdul Rahman v. Amir AH. (Yes.) 

(’09) 36 Cal 675 (688) : 1 Ind Gas 626 (DB), Matheivson v. Ram Kanai Shigh 
Deb. (Yes.) 

(’81) 1881 Bom P J 304 (DB), Narayana Rao v. Rajya. (Doubted.) 

(’01) 23 All 331 (335) : 1901 All W N 91 (DB), Chunni Lal.y, Abditl AH Khan. 
(No.) 

(’08) 12 Cal W N 8 (11) (DB), Mohunt PadmaXav Ramanuja Das v. Lukmi 
Rani. (No. — Executors of an estate which was represented by a limited owner 
impleaded pending suit against the latter.) 

(’80) 5 Cal 720 (724) ; 6 Oal L R 62 (DB), Suput Singh v. Imrit Tewari. (No.) 
(’08) 1908 Pun D R No. 3, p. 7 : 1907 Pun Re No. 3 : 1906 Pun W R No. 153 
(Vol. 1), Fatteh Muhammad v. Said Ahmad. (No.) 
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it is not.® 

A transferee pendente lite who acquires an interest in the subject- 
matter of suit in conflict with the rights of the plaintiff cannot plead 
limitation on the ground that the suit should be deemed to have been 
instituted against him only on the date he was impleaded.® 

This sub-section is not, however, intended to interfere with the 
discretion of the Court in rejecting an application for addition or 
substitution of assignees on the ground of laches. 

See also Notes 28 and 29. 

28. Assignment or devolution.” — An assignment or 
devolution must, in order to fall under sub-section (2), be during the 
pendency of a suit.” An assignee from a successful claimant under 

O. 21, R. 58, Civil Procedure Code, who takes the transfer after, the 
claim is allowed and attachment raised and before a suit by the 
defeated decree-holder is laid under Order 21 Rule 63, is an assignee 
during the pendency of the suit, as the claim suit is deemed to be a 
continuation of the claim petition for the doctrine of lis peudeus. 
Consequently, such assignee if made a party after limitation for the 
suit under O. 21 R. 63 has expired, cannot take the idea that the suit 
is barred against him under the provisions of cl. (l) of this section.* 

(’69) 12 Suth W R 122 (12iJ) (DB). Wilson v. The Government. (No.) 

(’72) 18 Suth W R 438 (438) (DB), Troyluckhonath Banerjee v. Brindabun 

Chunder Sirkar. (No.) 

(’16) 3 AIR 1916 Mad 1029 (1033, 1034) : 40 Mad 722 : 29 Ind Gas 634, Aruna- 
chala AmbaJan v. R. O. Orr. (Decision under the Act of 1877 — No.) 

[See also (‘16) 3 AIR 1916 P 0 202 (205, 206) : 43 Ind App 113 : 35 Ind Gas 323 
(PC), Meijappa Chetty v. Supramaniyan Chetty. (No — Case under S. 22 of 
the Straits Settlement Limitation Ordinance, VI of 1896, corresponding to 
S. 22 of the old Act of 1877.)] 

2. (’50) 37 AIR 1950 Kut 83 (Pr 3), Dhanji Kaj san v. Manji Meghji. (The 
addition of heirs is governed by O. 22, 0. P. Code and if an application is made 
by one of the heirs in time, it would not matter if all the others are added 
later on.) 

[See (’09) 1 Ind Gas 626 (629, 630) ; 36 Cal 675 (DB). Mathewson v. Ra7n 
Kanai Singh.^ 

3. (’30) 17 AIR 1930 All 597 (599) : 133 Ind Gas 23 (DB), Zahural Hasan v. 
Badri Narain. (Wakf of property by mortgagor after final decree.) 

[See (’30) 17 AIR 1930 Oudh 51 (52) : 119 Ind Gas 366, Harnarain Das v. 
Gajraj Sin^h.] 

4. See (’25) 12 AfR 1925 Lah 574 (575) : 94 Ind Gas 926. Allah Jawaya v. 
Lajpat Rai, (Assignment disputed and long delay in application.) 

Section 22 — Note 28 

1. (’39) 26 AIR 1939 Pat 138 (139) : 17 Pat 588 : 180 Ind Gas 983 (DB), Bas 
Kuar V. Gaya Municipality, (AIR 1915 Mad 495, followed.) 

(*15) 2 AIR 1915 Mad 495 (498, 500) : 25 Ind Gas 11 : 38 Mad 535 (DB), Krish- 
nappa Chetty v. Abdal Khader Sahib, ( (’07) 35 Cal 202 (PC), Phul Kumari v. 
Qhanshyam, followed.) 

2. (*40) 27 AIR 1940 Lah 497 (498): 192 Ind Gas 663, Sardar Begum v. Harsukh 
Rai, (AIR 1915 Mad 495, referred.) 

(■39) 26 AIR 1939 Pat 138 (139) : 17 Pat 588 : 180 Ind Cas 983 (DB), Bas Kuar 
V. Gaya Municipality, (A I R 1915 Mad 495, followed.) 

’15) 2 AIR 1915 Mad 495 (498) : 38 Mad 535 : 25 Ind Cas 11 (DB). Krishnappa 
Chetty V. Abdul Khader^ 


Section 22 
Notes 27-28 


♦ 
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Section 22 
Notes 28-29 


An assignment must also be from a person who is already a party 
to the suit. In a suit for the recovery of property, the third defendant 
was impleaded originally in the plaint under the impression that he 
was the owner of one of the items of the property. Subsequently, it 
was however found that the third defendant had transferred his 
interests therein to another person even before the suit. An applica- 
tion was made to implead that other person as the fourth defendant. 
During the pendency of that application the said item of property 
was again transferred to a third person. A further application was 
made to implead the last person as the fifth defendant. By that time 
the period of limitation had expired. The last assignment was held 
not to be from a party to the suit but only from a person who was 
only sought to be made a party.® 


29. Transposition of parties. — Sub-section ( 2 ) says inter 
alia that nothing in sub-s. ( 1 ) shall apply where a plaintiff is made 
a defendant or vice versa. These words are plain and are not subject 
to any conditions. In some cases, however, a restriction has been 
sought to be imposed on the language of the section. It has thus been 
held that the rule in regard to transposition can be availed of only in 
cases where the plaintiff and the defendant to be transposed have a 
joint cause of action/ that is to say, where the claim is identically the 
same whether preferred by the plaintiff or the defendant.^ Looking, 
however, at the plain language of the section, the rule that the 
transposition of a person from the rank of a defendant to that of the 
plaintiff’ or vice versa stands as an absolute rule and not subject to 
any qualifications,® and no question of limitation arises in a case of 
transposition.^ As regards the party so transposed, the date of the 

3. (’25) 12 AIR 1925 Mad 487 (488) : 86 Ind Cas 187, Ammaya Pillai v. Nara- 
yana Chefty, 

Section 22 — Note 29 

1. (’35) 22 AIR 1935 Mad 240 (243) : 156 Ind Cas 455, Periakaruppa?i Chetty v. 
Mottaiya Mtidali* 

2. See (’35) 22 AIR 1935 Mad 95 (96) : 154 Ind Cas 747, Koman Nair v. Moola- 
cheri Nair. (Suit by assignee of rent — Assignor originally made a defendant 
and subsequently transposed after limitation.) 

3. (’15) 2 AIR 1915 Cal 759 (759) : 30 Ind Cas 34 (DB), Dwarka Nath Dass v, 
Monmothan Topedar. 

[See (’19) 6 AIR 1919 Mad 30 (30) : 49 Ind Cas 139, Bhimanagoud v; Eastoara 
go'iid. (Administration suit — Defendant, entitled to share in property, transposed 
as plaintiff.)] 

4. (’09) 4 Ind Gas 249 (251) ; 34 Bom 91 (DB), Narsinha Kfishyiaji v. Vaman 
V eyikaiesh. ((’09) 4 Ind Cas 369 (Cal) (DB), NagendrCk Bala v. Tarapada 
Acharjee, followed.) 

(’27) 14 AIR 1927 Alad 204 (204) : 99 Ind Cas 687 (DB), Ponnammal v. Pichai, 
(’32) 19 AIR 1932 Pat 304 (305) : 139 Ind Gas 535, Rambeas Texvari v. Akhauri 
Eaj Mohan. 

(’16) 3 AIR 1916 Mad 310 (313) : 28 Ind Cas 45 (DB), Municipal Council of 
Kumhakonani v, V eeraperumal Padayachi. 

(’34) 21 AIR 1934 Oudh 462 (463. 464) : 10 Luck 203:151 Ind Cas 452 (DB), 

Bhagat v. Madho Prasad. 

(’27) 14 AIR 1927 Oudh 484 (485) : 105 Ind Cas 473 ; 3 Luck 241 (DB). Mool 
Chand Gupta v. Bhup Singh. 




/ 
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suit is still the date of its institution.^® In some cases this rule is 
sought to be supported on the ground that a defendant trans[X)8ed as 
a plaintiff is not a “new plaintiff” under sub-s. (l).^ Such a person 
may not be a new party to the suit but it is difficult to see how he 
is not a new ‘plaintiff/ ha\ung been, before the transposition, only a 
‘defendant/ However this may be, it is unnecessary to support the 
rule on any other ground than the plain meaning of the enactment. 

The benefit of this rule is rightly extended even to the case of 
transposition of a defendant, as co- plaintiff, when the original plaintiff 
has no right to sue at all.^® Where, in a suit by an assignee from an 
Official Receiver of certain claims to damages in favour of the insolvent, 
it was objected that a claim for damages not being assignable, the 
assignee plaintiff had no right to sue at all, the Court allowed the 
Official Receiver, who was a pro forma defendant, to be transposed 
as the rightful plaintiff after limitation.® Where a promissory note 

('26)13 AIR 1926 Pat 28 (28, 29) : 90 Ind Gas 82, Raj Kishore Lai Nand 
Keolyar v. Alavi Ara Begum, (Being ‘party’ on the date of the institution of thr 
suit, law of limitation will not bar the suit.) 

(*30) 17 AIR 1930 All 786 (787) : 133 Ind Gas 17 (DB), Gopinath v. liupram, 

('31) 18 AIR 1931 All 725 (726) : 133 Ind Gas 410 (DB), Mangal Sen v 
Prag Das. (Section 22 does not apply to applications for filing awards but, 
principle of the section is applicable — There is no limitation in case of appli- 
cation for transposition.) 

(’94) 17 Mad 12 (13): 3 ^lad L Jour 176 (DB), Khadir Moideeji v. Rama Naick. 
(Section does not apply where Court suo motu orders defendant to be made 
plaintifl.) 

(*21) 8 AIR 1921 Mad 124 (124) : 62 Ind Gas 360 (DB), Saminatha Villai v. 
Rajagopala Mudaliar. (Co-truatees — One trustee suing, adding the other as 
defendant — Plaintiff dies— Co-trustee defendant transposed as plaintiff.) 

(*24) 11 AIR 1924 All 605 (009) ; 80 Ind Gas 737 (DB), E. I. Ry. Co. v. Janki 
Prasad.'^ 

ISee also (’37) 24 AIR 1937 Cal 332 (333, 334); 173 Iiid Gas 896 (DB), Bhujanga 
Bhusan v. Kalidas Das. (Co-sharer defendant made co-plaintiff under S. 148A, 
Ben. Ten. Act.)] 

[But see (’95) 18 Mad 189 (192) : 4 Mad L Jour 106 (DB), Srirengachariar v. 
Ramaswami Iyengar, 

(’87) 10 Mad 44 (51) (DB), Krishna v. Mehcivi Periima.'^ 

4a. (’12) 14 Ind Gas 566 (568) ; 1912 Pun Re No. 84 (DB), Bhagwan Das w. 
Bhana Mai. (This is expressly so after the Act of 1908.) 

ISee (’47) 51 Gal W N 907 (908), Bibhuti Bhusan v. Tarakesxcar Jetv. (Removal 
of defendant to category of plaintiff — Plaint subsequently returned and re- 
presented in proper Court — Defendant again transposed to category of plaintiff, 
— Suit must be deemed to have been instituted by such defendant when the 
plaint was represented and if on that date it was barred by limitation, it 
most be dismissed unless he can invoke S. 14.)] 

5. (*09) 4 Ind Gas 369 (370) ; 35 Gal 1065 (DB), Nagendra Bala v. Tarapada 
Acharjee. (Suit for rent by a fractional co-sharer making the other co sharer a 
pro forma defendant — Latter transposed.) 

(*10) 8 Ind Gas 837 (841) : 38 Cal 342 (DB), Hussainara Begum v. Rahinannessa 
Begam. {Pro forma defendant transposed as plaintiff.) 

5a. (’23) 10 AIR 1923 Mad 180(180) : 69 Ind Gas 413 (DB), Parappan Kidavu 
y. Karuppala Thoitala. (A defendant transposed as co-idaintiff, original plaintiff 
in Court’s view being not entitled to sue.) 

6. (’21) 8 AIR 1921 Sind 59 (60) ; 66 Ind Gas 873; 16 Sind L R 71, Firxn 
Gerimal Bari Ram v. Firm Rughnath Kalianji. (Provided there was bona fide 
mistake in instituting suit in wrong person’s name.) 


Section 22 
Note 29 
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Section 22 
Note 29 


% 


stood in the name of a benamidar and a suit was instituted by the 
beneficial owner on the note making the benamidar a defendantt fcho 
latter was allowed to be transposed as a plaintiff.®* 


But the transposition of a person from the category of a defendant 
to that of a plaintiff which has the effect of bringing on record a new 
plaintiff with a cause of action and a relief entirely distinct from that 
in the original plaint is not saved by sub-section (2).^ 


The fact that by the transposition the plaint claim is enhanced 
is, however, no ground against the operation of sub-section (2). For 
example, in a suit by an eight-anna sharer for his share of rent 
making the other sharer a defendant, the latter was transposed as 
plaintiff and allowed to claim his share of the rent also.® If on such 
transposition the value of the suit should exceed the jurisdiction of 
the Court, the proper course is to return the plaint to 1^ presented to 
the proper Court.® 


Where a defendant seeks transposition as a plaintiff and where a 
separate suit by him against other defendants on the same cause of 
action would be barred by limitation, the Court must not disallow 
such transposition. The object of sub-s. ( 2 ) is to provide for cases of 
this nature and if transposition is not allowed on the ground that it 
would affect limitation the provisions of sub-s. (2) would be rendered 
nugatory.^® 


6a. (’32) 19 AIK 1932 Pat 346 (349) : 11 Pat 616 : 140 Ind Gas 572 (DB), Suraj- 
mayi Prasad v. Sadanand Misra. (('28) AIK 1928 Pat 24, Ram Das v. ChHota 
Lai, held not to have decided this point — AIR 1928 Pat 24 overruled on the 
point whether transposition of defendant should be allowed after expiry of 
time.) 

7. (’49) ILK (1949) 1 Cal 85 (91, 92): 52 Cal W N 866 (DB), Moniruddin Ahmed 
V, Sarat Chandra* 

(’25) 12 AIR 1925 Sind 207 (211, 215) : 78 Ind Cas 23 : 18 Sind L R 149 (DB), 
Usman v. Asat. (The defendant so transposed was himself a party added sub- 
sequent to plaint and who asserted a title independently of the original 
plaintiff.) 

\_See also (’06) 5 Cal L Jour 527 (533, 534) (DB), Kokilasari Dasi v. Mohunt 
Rudranund Gosivami, (Plaintiff suing as sole shebait making his brothers 
defendants — Plaintiff and brothers bound to be joint shebaits — Transposition 
of brothers as co-plaintiffs disallowed as the original plaintiff had not admitted 
any title in the brothers.)] 

8. ('32) 19 AIR 1932 Pat 304 (305) : 139 Ind Cas 535 (DB), Rambeas Tetoari v. 
Akhauri Raj Mokayi, (The plaint as originally laid asked alternatively for a 
decree for the whole rent in case such defendants paid court-fee for it and 
claimed it.) 

9. (’26) 13 AIR 1926 Pat 28 (29) : 90 Ind Cas 82, Raj Kishore Nand Keolyar v. 
Alam Ara Begum. 

10. (’33) 20 AIR 1933 Pat 239 (241) : 149 Ind Cas 760, Devji Ooa v. Tricumji 
Jivandas. (AIR 1932 Pat 346, relied on.) 

<’32) 19 AIR 1932 Pat 346 (349) : 11 Pat 616 : 140 Ind Cas 572 (DB). Surajman 
Prasad v. Sadayiand Misra. (Overruling (’28) AIR 1928 Pat 24, Ram Dasv* 
Chhofa Lai.) 
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23^* In the case of a continuing breach of contract 
Continuing and in the case of a continuing wrong indcpen- 
brcaches and dent of contract, a fresh period of limitation 
wrongs. begins to run at every moment of the time 

during which the breach or the wrong, as the case may be. 


Synopsis 


continues. 

1. Scope of the section. 

2. Section does not apply unless 

there is a wrong and the 
wrong is a continuing one. 

3. Continuance of the effect of 

wrong is not a continuing 
wrong. 

A, Applicability of section to 
declaratory suits. 

5. Breach of contract to keep 

building in repair. 

6. Breach of covenant for title. 

7. Breach of covenant for quiet 

possession. 

8. Non-payment of money under a 

contract. 

*9. Breach of obligation to give 
possession. 


10. Breach of continuing guarantee. 

11. Other cases of breaches of con- 

tracts. 

12. Obstruction to watercourse and 

to the flow of water. 

13. Obstruction to right of way. 

14. Obstruction to right of ferry. 

15. Refusal of conjugal rights. 

16. Trespass and ouster. 

17. Procuring wrongful attachment 

under Section 146 of the Cri- 
minal Piocedure Code. 

18. Other cases of continuing 

wrongs independent of con- 
tract. 

19. Successive breaches of contract. 

20. Successive wrongs independent 

of contract. 


• Act of 1877 : S. 23. 
Same as above. 


Act of 1871 : Ss. 23 and 24. 

23. In the case of a suit for the breach of a contract, 
where there are successive breaches, a fresh right to sue 
arisc-s, and a fresh period of limitation begins to run 
upon every fresh breach; and where the breach is a 
continuing breach, a fresh right to sue arises, and a 
fresh period of limitation begins to run, at every moment 
of the time during which the breach continues. 

Nothing in the former part of this section applies to suits for the breach of 
contracts for the payment of money by instalments, where, on default made in 
l)ayinent of one instalment, the whole becomes due. 

Illustrations, 


Cotnpuiatwn u'here 
there are successive 
breaches of contract. 

Com put a t ion ivhe re 
(he breach is confi* 
n uing. 


(a) A contracts to pay an annuity to /i for his life by quarterly inistalment.s. 
A fails to pay any of the instalments. Here, upon every fresh failure, a fresh 
right to sue arises and a fresh period of limitation begins to rim : and this Act 
may bar the remedy on the earlier breaches, without affecting the remedy on the 
later breaches. 


(h) Ay a tenant, covenants with 7?, his landlord, to keep certain buildings 
in repair. At every moment of the time during which the buildings continue out 
of repair and JB retains his right of entry, a fresh right to sue arises and a fre.sb 
period of limitation begins to run, 

24. In the case of a continuing nuisance a fresh right to sue arises, and a 
Continuing fresh period of limitation begins to run at every moment of the 
nuisaiice. time during which the nuisance continues. 


Illustration, 

A diverts J5*s water-course. At every moment of the time during which the 
•aiversion continues and B retains his right of entry, a fresh right to sue arises 
and a fresh period of limitation begins to run. 

Act of 1859. 

No corresponding provision. 


Section 23 


d.Lim.5d. 
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Section 23 
Note 1 


Topic Indicator 


Continuing cause of action. See Notes 2 
and 3. 

Continuing wrong— Test. See Note 1. 

Infringement of trade mark. See 
Note 18. 


Wrong entry in village papers against 
a person’s right. See Note 18. 

Wrong and not right to be continuing 
one. See Note 2, 

Wrongful seizure of property under 
legal process. See Note 16. 

1- Scope of the section. — A right, in jurisprudence is an 
interest, respect for which is a duty and the violation or disregard of 
which is a wrong} Bights and duties are necessarily correlative. 
There can be no right without a corresponding duty or duty without 
a corresponding right. Similarly, duties and wrongs are correlative. 
The commission of a wrong is a breach of a duty and the performance 
of a duty is the avoidance of a wrong.* 

Where rights and duties are created by the terms of a contract 
between parties, a breach of such a duty is a wrong arising out of 
contract. Where they are created otherwise than under a contract 
the breach of a duty is a wrong independent of contract. A breach of 
either of these duties is thus a wrong and the tests applicable to find 
out what is a “continuing wrong” are equally applicable to find out 
what is a “continuing breach of contract.”^ 

As regards the meaning of the words “wrong independent of 
contract,” it has been held in the undermentioned case**® that the word 
“wrong” in the section is used in a restricted sense and implies 
something in the nature of a tort. It is doubtful if such a narrow 
interpretation is justifiable. 

Where the wrong consists of a breach of positive duty, i. e., to do 
something, the test to find out whether there is a continuing wrong 
is to see whether the duty is to continue to do that tiling}^ If so, 
the omission to do that thing is a continuing wrong during the time 
the omission lasts. 

Where the wrong consists of a breach of negative duty, i. e,, to 
refrain from doing something, the test to find out whether there is a 


Section 23 — Note 1 

1 . Salmond’s “Jurisprudence,” 8fch Edition, pages 236, 237. 

(’10) 6 Ind Oas 881 (882) : 3 Bind L B 228 (F B), Ooverdhandas v, Naraiiidas, 
(Per Crouch A. J. G.) 

2. Salmond’s “Jurisprudence,” 8th Edition, page 240. 

2aa. (’44) 31 A I R 1944 Oudh 139 (147) : 19 Luck 515 : 216 Ind Gas 276 (D B), 
Md. Ata Husain v. Husain Ali. (Trustees under settlement making monthly 
payment to male heirs to exclusion of female heirs — Suit for declaration of title 
by female heirs ^ Cause of action arises on first efiective denial of title — No 
fresh cause of action on each monthly payment — S, 23 does not apply: 
NOTE. — The decision may be supported also on the ground that the wrong in 
the case is not a continuing one as the monthly payment is not a continuous act.) 

2a. (*49) 36 AIR 1949 Orissa 1 (9) : 14 Cut L Tim 73 (DB), Radhahrishna Das v. 
Radharamana Swami, ((*92) 16 Bom 714, Baisari v. Sankla and (*90) 13 All 
126, Binda v. Kaunsilia, Ref. to.) 

(1928) 1 K B 421 (426) : 97 L J K B 263 : 138 L T 481 : 44 T L R 91, Konskier 
T. Goodman Ltd, (There can be no continuing negligence without a continuing 
duty.) 

See Article on “Continuing wrongs*’ in 3 Madras Law Journal, page 3 (Jour). 
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continuing "wrong is to see whether the wrongful act produces a state Section 23 

of affairs^ every moments continuance of which is a new wrong Note 1 

( i, e.t which is a continuing source of injury) and is of such a 

nature as to render the doer of it responsible for the continuance. If 

the wrongful act is of such a nature, it is a continuing wrong.^ Where 

the wrongful act does not produce such a state of afifairs but is a 

fleeting or evanescent act like a slander uttered or a slap on the cheek, 

it is not a continuing wrong.^ In Gaya Prasad v. Jagadish Chandra f 

the test suggested by one of the learned Judges was that where the 

wrong is capable of being corrected and is not corrected it is a wrong 

which continues. Jn Secretary of State v. Venkaya^ the Madras High 

Court laid down that the test whether a breach of contract was a 

continuing one or not was to see whether the person committing the 

breach was entitled to resume performance and compel the other party 

to accept such performance, after the breach. 

In the case of negative duties^ the fact that the correlative right 
is a continuing one, such as the right of a co-owner of common 
property to partition of the joint property,^ does not necessarily make 

3. (’50) 37 AIR 1950 E P 21 {22), Thautan Shigh v. Sohna. 

(’49) 36 AIR 1949 Orissa 1 (9) : 14 Cut L Tim 73 (DB), Badhakrishna Das v. 

Radharamana Sxcami. (Continuance of injurious effects and of legal injury, 
distinguished — Trespass amounting to complete ouster is not a continuing wrong 
— Property of idol and idol itself taken possession of — It is not a continuing 
wrong.) 

(’41) 28 A I R 1941 Pat 181 (182) : 19 Pat 852 : 194 Ind Gas 243 (D B). Akluiuri 
Halixvant v. Deo Narain. 

See Article on “Continuing wrongs” in 3 Madras Law Journal, page 3 (Jour). 

(’16) 3 A I R 1916 Cal 751 (754) ; 31 Ind Cas 242 (D B), Brojendra Kishore v. 

Bharat Chandra Roy. 

(’35) 22 AIR 1935 Mad 967 (972, 973); 161 Ind Cas 653 : 59 Mad 75 (DB), Ponrxxi 
Nadar v. Kumaru Reddiar. {(’03) 26 Mad 410 (DB), Rajah of Venkatagiri v, 

Subbiah, followed.) 

(*33) 20 A I R 1933 Pat 224 (233) : 12 Pat 261 : 149 Ind Cas 561 (DB), Jxirawan 
Singh v. Ramsarekh Singh. (Following (’15) AIR 1915 Cal 661 (DB), Brojendra 
Kishore v. Ahdus Sohhan.) 

4. (’49) 36 AIR 1949 Orissa 1 (9) : 14 Cut L Tim 73 (DB), Radhakrishna Das v. 

Radharamana Sxvami. 

See Article on “Continuing wrongs” in 3 Madras Law Journal, page 3 (Jour). 

(’35) 22 AIR 1935 Mad 967 (972) ; 161 Ind Cas 653 : 59 Mad 75, Ponnu Nadar v. 

Kumaru Reddiar, 

5. (’40) 27 A I R 1940 Pat 561 (561) : 19 Pat 844 ; 188 Ind Cas 495 (DB). (Per 
Agarwala, J. — For instance where an obstruction to watercourse is caused, the 
wrong to the persons entitled to the use of the water continues until the ob^ruc- 
tion is removed.) 

6. (’17) 4 A I R 1917 Mad 465 (470) : 40 Mad 910 : 35 Ind Cas 254 (DB). (Per 

Srinivasa Iyengar, J, — The test laid down by Ooutts-Trotter, J., although 

differently worded, amounts to the same — For a full discussion of this case, see 
Note 7.) 

7. (’15) 2 AIB 1915 All 1 (2) : 37 All 155 ; 27 Ind Cas 694 (DB), Eanhai Lai v. 

Mul Chand, 

( 05) 1 Cal L Jour 73 (76) (DB), Mohahharat Shaha v, Abdul Hamid Khan. 

(Obiter,) 

(’06) 10 Cal W N 839 (840) (D B), Madon Mohan Mondul v. Baikxinta Nath, 

((*91) 13 All 309 (DB), Nasrat ullah v, Mujib-ullaht followed.) 
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Section 23 the breach of it a continuing wrong,** though every such broach being 

Note 1 a wrong will give rise to a fresh cause of action.® 

The articles of the first; schedule of the Act prescribe the period 
of limitation for a suit or other proceeding in respect of various 
causes of action that may arise from the wrongful acts of parties. This 
section provides that in the case of a continuing breach of contract^ 
or of a continuing torong independent of contract, a fresh period of 
limitation begins to run at every moment of the time during which 
the breach or the wrong, as the case may be, continues. The underlying 
principle of the section is that a plaintiff is not bound to launch an 
endless succession of suits each day a continuing wrong persists. He 
can wait and include in the action all damages down to the date of 
the suit. Equally he can sue again for any fresh loss occurring after 
suit in respect of the same continuing loss.®* By virtue of section 3 
of the Act, all the articles in the first schedule must be read subject 
to this section.® The contrary view held in Dhanjibhoy Bomanji v. 
Ill rahai that if there is a repugnancy between a particular article 

(’20) 7 AIR 1920 Lah 181 (186) : 56 lud Gas 701 (DB), Zxaul Hag v. Muhammad 
Ibrahim. 

(’26) 13 AIR 1926 Mad 1018 (1018) : 97 Ind Gas 622 : 49 Mad 939 (DB). Madhura 
Gramani v, Sesha Reddi. 

(’22) 9 AIR 1922 Pat 489 (190. 491) : 1 Pat 228 (DB), Mt. Ram Dei v. Ml. Baku 
Rani. 

8. (’38) 25 AIR 1938 Rab 227 (228, 229) : 181 Ind Gas 199 (DB). Rura v. Banta. 
(Fresh invasion of right amDuntiug to repetition of old invasion — No distinction 
between new invasion and refjetitlon of old one and plaintiff is entitled to a fresh 
period of limitation.) 

(’27) 14 A I R 1927 Lab 119 (119) : 8 Lah 22 : 100 Ind Gas 732 (DB), 5mai/ .v. 
Bahab. ' (Suit for declaration that entire property belonged to plaintiff and that 
defendant wai not entitled to demand partition — Application for partition is an 
act of invasion which gives new cause of action.) 

(’81) 1881 Bom P J 106, DivaUor v, llarbhat. (The right of officiating as Upa- 
dhyaya is a continuing right.) 

(T8) 5 AIR 1918 Lab 265 (266) : 44 Ind Gas 31 (DB), Ilarnam Singh v. Makhan 
Singh. (Every fresh appropriation of the income of property by one cosharer to 
the exclusion of others gives rise to n fresh cause of action to the other cosharers 
for a suit for a declaration of their rights.) 

(’33) 20 AIR 1933 Lah 920 (922) ; 146 Ind Gas 136 (DB), Ra??i Lai v. Thakurji 
Mayidir. (Every denial of existing title gives rise to a fresh cause of action.) 

(’33) 20 A I R 1933 Mad 699 (700) : 145 Ind Gas 961 : 57 Mad 250, Rangappaiya 
Aithala v. Shiva Aithala. (Widow’s right to maintenance is a continuing right.) 
(’03) 2 Low Bur Rul 113 (114, 115) (DB), Aga Muhamtiuid v. Edward Peltzer, 
(Every infringement of a trade mark gives rise to a fresh cause of action.) 

(’09)4 Ind Gas 159 (159) : 12 Oudh Gas 320, Jevanand v. Beni Madho^ ((*97) 20 
AU35{FB), Francis v. Rambaran Singh and (*98) 1898 All W N 215, Ilahi 
BakJish V. Harnam Singh, relied on.) 

8a. (’47) 34 A I R 1947 Nag 224 (226) : I L R (1947) Nag 726, Firm Sitaram 
Bindraban v. G. I. P. Rly. 

9. (*40) 27 AIR 1940 Pat 561 (562, 563) : l9*Pdt 814 : 188 Ind Gas 495 (D B), 
Gaya Prasad v. J agadish Chandra. 

10. (’01) 25 Bom 644 (648, 649) : 3 Bom L R 371 (FB), 

ISee also (’39) 26 A I R 1939 Nag 145 (146) : 182 Ind Gas 613, Superintendent 
Leprosy Asylum v, Ramsahaigir, (Section 23 should be so construed as not to 
conflict with the provisions of Articles 142 and 144.)] 

See also Note 3 to Article 41. 
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and this section, the article being a special provision will prevail, is, Section 23 

it is submitted, not correct. Their Lordships did not in that case Note 1 

advert to section 3 of the Act.^^ 

At the same time, it must be noted tliat the section does not 
apply to every case in which the cause of action for a suit is based on 
a continuing wrong or in which relief is claimed in respect of a 
continuing wrong. The words “in the case of a continuing wrong” 
refer to coses in which limitation has to be reckoned from the time 
when a continuing wrong is committed, i. e., to cases in which the law 
simply provides that limitation is to run from the time of tlie 
commission of a continuing wrong but does not say anything as to 
from what point of time in the course of such commission limitation 
must be computed. The section does not apply to cases in whicli a 
specific point of time in the coarse of the commission of the continuous 
wrong is given as the starting point of limitation. Thus, though Arts. 10 
and 41 deal with suits based on a continuing wrong this section does 
not create a recurring starting point of limitation in such cases, because 
a specific point of time is given as the starting point of limitation under 
tlie above articles. But under Art. 37 which deals with a suit for 
compensation for obstructing a way or watercourse the period of limi- 
tation is directed to run from “the date of the obstruction.” In cases 
in which the obstruction may be of a continuous character, the article 
does not provide that limitation must be reckoned from any particular- 
point of time in such obstruction. This section is intended to apply to 
such cases and under it, a fresh period of limitation will begin to run 
at every moment of the time during which the obstruction continues. 

Though a wrong may bo a continuing wrong and the plaintiff 
may be entitled to a recurring start of limitation under this section, 
the plaintiffs right itself may be extinguished in some cases after the 
lapse of a certain period from the time when the wrong was first 
committed. Thus, the obstruction of an ancient light may bo a 
continuing wrong liable to be compensated in damages but continued 

11. See (’35J 2*2 AIR 1935 Gal 405 (40G) : 15G Ind CaH 390 (DB), Sarat Chandra 
Mukerjee v. Nerode Chandra. 

Ha. See Art. l9 Note 2 and Art. 41 Note 2. It is not correct to say that the 
reason for the non-applicability of the section to cases coming under Art. 41 is 
that in such cases, the suit is one to restrain future acts of waste and no relief 
is asked for in respect of any wrong actually committed. For the suits covered by 
Art. 19 arc clearly suits in which relief is asked for in respect of a continuing 
wrong (the suit being one for compensation for false imprisonment) and yet the 
section does not apply to such cases. Hence, neither the test as to the cause 
of action being a continuing wrong nor that as to relief being claimed in respect 
of a continuing wrong seems to bo the correct test in determining the applicabi- 
lity of the section. The only correct test seems to be that given above. 

In this connection, reference may be made to the observations of Jenkins, 

O, J.,in Dhanjibhoy's case (above referred to) in which his Lordship observed 
that there is nothing repugnant in the imposition of a bar on a suit for a 
particular remedy, even though the cause of action bo continuing, and cited 
Art. 41 as an illustration of this. This shows that in his Ijordship’a opinion 
also, the mere fact that the cause of action for a suit is a continuing wrong is 
not sufficient to furnish a recurring start of limitation. 
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Section 23 
Notes 1-2 


for twenty years it will create a right in the old wrong-doer to 
continue the act. But such extinguishment of the plaintiff’s right has 
nothing to do with the determination of the question whether the 
wrong itself was a continuous one.^* 

The section makes no distinction between private suits and public 
or representative suits and applies to both kinds of suits. 

The section applies to suits under the Chota Nagpur Tenancy 
Act.^* 

2- Section does not apply unless there is a wrong and 
the wrong is a continuing one. — (See also Note l) Where the act 
complained of is not a wrong at all, or ceases to be a wrong, obviously 
there cannot be a cause of action and there is no scope for the appli- 
cability of this section.^ Thus, where a Magistrate acting on a police 
report passes an order prohibiting certain persons from taking proces- 
sions along particular routes until they get an order from the civil 
Courts affirming their right, it cannot be said that any wrong has been 
committed. If the plaintiffs try to disobey that order and are obstructed 
by the defendants, the latter cannot be said to obstruct the plaintiffs 
in the exercise of a subsisting right and consequently they cannot be 
said to commit any wrong, much less a continuing wrong.® Again, the 
violation of a continuing right need not, as has been seen in Note 1 , be 
a continuing wrong. The criterion for the applicability of the section 

12. (*93) 3 Mad L Jour {JournaP pages 8, 9. 

ISee (’40) 27 A I R 1940 Pat 449 (453, 455) : 19 Pat 203 : 190 Ind Gas 46 (DB), 
Bibhuti Narayan Singh v. Mahadev Asram. (Where a right is completelj 
extinguished, there is no question of any wrong continuing — If the wrong 
ceases to be a wrong it cannot be said any longer to continue — Such rights 
may arise under Part IV of the Act.)] 

13. (’40) 27 A I R 1940 Pat 449 (452, 454) : 19 Pat 208 : 190 Ind Gas 46 (DB). 
Bibhuti Narayan Singh v. Mahadev Asram, (There is nothing in S. 23 on 
which to base a distinction between public, quasi-public and private rights — 
Whether the wrong is continuing or not must depend upon the nature of the 
wrong itself and not upon the nature of the land over which it is committed.) 

(’41) 28 A I R 1941 Pat 181 (182) : 19 Pat 852 : 194 Ind Gas 243 (DB), Akhauri 
Haliwant v. Deo Narain, 

14 . (’40) 27 A I R 1940 Pat 560 (563) : 19 Pat 844 : 188 Ind Gas 495 (DB), Oaya 
Prasad v. Jagadish Chandra, (Section not inconsistent with provisions of 
the Act.) 

Section 23 — Note 2 

1 . (*38) 25 AIR 1938 Lah 369 (385, 386) : 175 Ind Gas 945 (FB), Masjid Shahid 
Oanj V. Shiromani Qurdwara Parbandhak Committee, Amritsar. (Sikhs 
acquiring by adverse possession right to Muhammadan mosque — Muhammadans 
refused right to pray — No wrong is committed.) 

(’09) 2 Ind Gas 107 (110) : 1909 Pun Re No. 53 (DB), Yad AH v. Mubarak Ali. 
(Ghange of religion by Imam of mosque is not a wrong constituting the invasion 
of the civil rights of the worshippers.) 

(’06) 4 Gal L Jour 568 (572, 573) : 11 Gal W N 186 (DB), Shyamanand Das r. 
Baj Narain Das, ((’05) 1 Gal L Jour 73, Mohabharat v. Abdul Hamid, 

followed.) 

[See (’97) 21 Bom 394 (396). Gopalrao v. Mahadeorao, (Plaintiff’s right to land 
lost by twelve years* adverse possession,)] 

2 . (’35) 22 AIR 1935 Mad 967 (972, 973) : 161 Ind Gas 653 : 59 Mad 75 (DB), 
Ponnu Nadar v. Kumaru Beddiar, ((’03) 26 Mad 410 (DB). Rajah of Yen- 
hatagiri v. Siibbiah, followed.) 
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is not whether the right or its corresponding obligation is a continuing 
one, but whether the wrong is a continuing one.® 

To a suit for declaration that the marriage of the plaintiff with the 
defendant is null and void Art. 120 applies and the right to sue accrues 
under that Article as soon as the wedding ceremony is performed 
or as soon as the defendant has claimed marital rights. This section 
does not apply to such a case.** 

3. Continuance of the effect of wrong is not a 
continuing wrong. — The continuance of the effect of a wrong is 
itself not a continuing wrong.^ Thus, where A throws sulphuric acid 
on b’s face with the result that B after some time loses one of his 
eyes, A’s act cannot be said to be a continuing wrong, though the 
effect continues, inasmuch as it cannot bo said that the state of 
affairs xjroduced by the act gives rise from moment to moment, to a 
fresh wrong (i. e., an infringement of right). The cause of action arises 
once and for all on the throwing of the acid.® Where, as a result of 
the defendant (a District Board) heaping stones on the roadway, the 
plaintiff's trap dashed against it as a result of which the plaintiff’s 
leg had ultimately to be amputated, it was held that the cause of 
action for the plaintiff arose on the date when his trap dashed against 




3. (’51) 38 AIR 1951 Nag 327 .Para 100) : ILR (1950) Nag 633 (DB), Ahid Ali 
Khan v. Secretary of State for India, (Per Mudholkar J.) 

(’49) 36 AIU 1949 Orissa 1 (9) : 14 Cut L Tim 73 (DB), Badhakrishna Das v. 


liadharaviana Saami. 

(’03) 26 Mad 410 (416) (DB), Rajah of Venkatagiri v. Suhbiah. ((’93) 20 Cal 906, 
Chxikhun Lai v. Lolit Mohan dissented from.) 

(’35) 22 AIR 1935 Mad 967 (972, 973) : 161 Ind Civs 653 : 59 Mad 75 (DB), Posinu 
Nadar v. Kumaru Reddiar» 

(’30) 17 AIR 1930 Bom 61 (63) : 54 Bom 4 : 124 Ind Cas 773 (DB), Krishnaji v. 

Annaji, 

4. (’45) 32 AIR 1945 Cal 484 (485) : ILR (1946) 1 Gal 32. Sophxj Auerbach v. 
S/iitaprosad. 


Section 23 — Note 3 

1. (’50) 37 AIR 1950 East Puuj 21 (22), Tharnan Singh v. Sohna. 

(’49) 36 AIR 1949 Orissa 1 (9) : 14 Out L Tim 73 (DB), Radhalcrishna Das v. 


liadharamana Swaxni* 


(’42) 29 AIR 1942 Pat 188 (189) ; 197 Ind Cas 818 (DB), Kuseshwar Jha v. Uma 
Kant, 


(’40) 27 AIR 1940 Lab 359 (360) : ILR (1941) Lab 22:191 Ind Cas 42 (FB), 
Khair Md, Khan v. Mt, Jannat. (Injury must be distinguished from the effect 
of the injury —Erection of chabutra on common land beld not to be a continu- 
ing wrong — According to Tek Cband, J., in tbis case, an encroachment on land 
by means of a permanent structure will not be a continuing wrong while an 
obstruction which is not of a permanent nature may bo a continuing wrong — 
Thorpe v. Brumfitt, (1873) 8 Ch A 650 referred.) • 

(’40) 27 AIR 1940 Pat 449 (452) : 19 Pat 208 : 19u Ind Cas 46 (DB). Bibhuti 
Narayan Singh v. Mahadev Asram. (A distinction must be made between the 
continuance of a legal injury and the continuance of its injurious effects^ 
Encroachment by an act such as the building of a wall which is over and done 
with when once it is completed is not continuing wrong.) 

2. (’24) 11 AIR 1924 Bom 290 (291, 293)5|B4 Ind Cas 796 (DB). Abdtilla Mahomed 
V. Abdulla M, Zulaikhi, 

See also Note 8 to Article 22. 


Section 23 
Notes 2-3 
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Section 23 
Notes 3-4 


the heap of stones and that the continuance of the effect of the injurjr 
did not make the defendant’s act a continuing wrong.® See also the 
undermentioned cases/ See also Note 16. 

4. Applicability of section to declaratory suits. — There 
is nothing in the section itself preventing its applicability to any 
particular kind of suits. The section is quite general in its application 
to all kinds of suits, provided they are based on a continuing breach 
of contract or on a continuing wrong independent of contract. The 
section will therefore api:)ly to declaratory suits also if they are based 
on a wrong which can be said to be a continuing one as explained 
in Note 1. In Chukkiin Lai Roy v. Lalit ULohun Royi^ which was 
reversed by the Privy Council on another point/ it was held that a 
suit by Hindu reversioners, after the death of the widow of the testator, 
for the construction of his will and for a declaration of the plaintiffs’ 
rights, cannot be barred so long as the right to the property in respect 
of which the declaration is sought is a subsisting and continuing right, 
and that the right may be claimed within the statutory period from 
the time when the plaintiffs become entitled to the consequential 
relief. In that case the cause of action actually arose within six years 
of the suit. That case was followed in the undermentioned case.*® In 
Rajah of Venkatagiri v. Isakapalli Subbiahf their Lordships of the 
Madras High Court observed with reference to Chiikkun Lai Roifs 
case^ : 

“If the ruling of the Calcutta High Court .... be that a suit 
for a declaration of title to immovable property cannot be held 
to be barred so long as the plaintiff’s right to such property is a 
subsisting right and that for purposes of limitation, the right to 
bring such a suit is a continuing right so long as the right to 
the property in respect of which declaratory relief is prayed for 


3. (’20) 7 AIR 1920 Pat 324 (327, 328) ; 5 Pat L Jour 359 : 58 Ind Cas 749 (DB), 
Allan Matheivson v. District Board of Manbhum. 

See also Note 1 to Section 24. 

4. (’40) 27 AIR 1940 Lab 359 (360) : ILR (1941) Lab 22 : 191 Ind Cas 42 (FB), 
Khair Md, Khan v. Mt, Jannat. (Encroacbment by joint owner by building 
ebabutra on common land claiming it as bis own is not continuing wrong — 
Suit for injunction is governed by Art. 120 and not by S. 23.) 

(’30) 17 AIR 1930 Pat 528 (529) : 122 Ind Cas 153, B. db N. W, By. Co. Ltd. v. 
Mohammad Abdul Halim. (A subsequent aggravation of tbe damage caused by 
a tort without any act or omission on tbe part of tbe defendants does not 
furnisb a cause of action.) 

(*91) IS Cal 91 (96) (DB), Divarka Nath Oupta v. The Corporation of Calcutta. 
(All damages resulting from one and tbe same cause of action must bo reco- 
vered at one and tbe same time.) 

Section 23 — Note 4 

1. (’93) 20 Cal 906 (924, 925) (DB). 

2. (’97) 24 Cal 834 : 24 Ind App 76 : 7Sar 155 : 1 Cal W N 387 (PC), Lalit 
Mohan Boy v. Chuhkun Lai Boy. 

2a. (’21) 8 AIR 1921 Nag 74 (76) : 17 Nag L R 109 : 64 Ind Cas 775, Kunjilal 
V. Chandarsingh. 

3. (’03) 26 Mad 410 (416) (DB). 
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is not extinguished, wo ai'e unable to concur in it. The criterion 
is not whether the right is a continuing one but whether the 
wrong is a continuing one/’ 

See also the undermentioned case,'^* in which the above opinion 
was concurred in. 

In Moulvi Muhaminad Fahiynal Huq v. Jagat Ballav Gosh,'^ 
it was hold that the principle of s. 23 could have no application to a 
declaratory suit. It is submitted that this view cannot be accepted 
as correct. The infringement of a right giving a cause of action for a 
declaratory suit may or may not bo a continuing wrong. If it is not, 
then S. 23 cannot apply; but if it is, then s. 23 will apply. In each case, 
therefore, the question would be whether the wrong on which the suit 
is based is a continuing wrong or not. See the undermentioned cases^ 
in which s. 23 was applied to declaratory suits. See also Note 17, 

It was held in the undermentioned case that the word “wrong" 
in this section implies something in the nature of a tort and that the 
section does not apply to a suit for declaration of The section 

does not apply to a suit for declaration that the plaintifi s marriage 
with defendant is null and void.^ 


3a. (05) 1 Cal L, Jour 73 (81) (DB), Mohahharat Shaha v. Abiiul Hainid, 

4 . (*23) 10 AIR 1923 Pat 475 (480) ; 2 Pat 391 : 74 Ind Gas 403 (DB). 

5. (*2G) 13 AIR 192G Cal 1022 (1025) : 97 Ind Cas 73 (DB), RohUii Sandan v. 
JddwiiandfXn, (Suit to establish fishery rights.) 

( 05) 1 Cal D Jour 73 (76) (DB), Mohahharat Shaha v. Abdul HamuL (Suit for 
declaration of title to immovable property.) 

(*161 3 AIR 1916 Cal 751 (754) : 31 lud Cas 242 (DB), Brojendra Kishore v. 

Bharat Chandra. (Property attached under S. 140, Criminal Procedure Code 
— Suit for declaration of title.) 

(’33) 20 AIK 1933 Pat 224 (233) ; 12 Pat 2G1 : 149 Ind Cas oGl (DB), Jurawari 

Sitigh V. namsarikh Siyigh. (Order passed under S. 145, Criminal Procedure 
Code — Suit for declaration of title.) ^ 

(’22) 9 AIR 1922 Cal 419 (420) : 65 Ind Cas 200 : 49 Cal 544 (DB). Banua Lai 
Bisivas V. Panchii Buidns. (Case of attachment under S, 146 Cr. P. C ) 

(■16) 3 AIK 1916 Cal 733 (734) : 29 Ind Cas 385 (DB), Nazimulla v.' n'aHduUa. 

'"“y constitutes a continuing nuisance.) 

J^f’agiran Dutt v. Asharfi 

Lai. (Obstruction to public way is continuing wrong.) 

(’35) 22 AIK 1935 Cal 201 (202) : 155 Ind Cas 75, AptabudJin Khan v. Johar AH. 

(Limitation does not apply in a case of obstruction to a right of way.) 

35) 22 AIR 1935 Cal 405 (40G) ; 15G Ind Cas 390 (DB). Sarat Chandra v. Nerode 

Chandra. {(23) MV. 1923 Cal 3oG (DB). D^carha Kath v. Tara Prasanno 
relied on.) 


( 19) 6 AIR 1919 Cal 807 (808) : 49 Ind Cas 93 (DB). Ashutosh Sadukhan v. 

CorporaHon of Calcutta. (Held that the right of the Municipal Corporation was 
barred under Art. 146.) 

(147) : 19 Luck 515:216 Ind Cas 276 (DB) 
Md. Ata Husatn v. Husain AU. (Suit for declaration of right to share iu 

monthly allowance— Cause of action arises when effective denial of title first 
takes place.) 

7 (’45) 32 air 1945 Cal 484 (485) : ILR (1946) 1 Cal 32, Sophy Auerbach v 
bhtvaprosad. (Where suit is not one under Divorce Act, exception in 8. 29 does 
not apply and Limitation Act applies to suit— B. 23 does not apply _ Art. 120 

appUes and right to sue accrues as soon as wedding ceremony is performed or 
as soon as defendant has claimed marital rights.) 
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5. Breach of contract to keep building in repair. The 

wrong in this class of oases is a breach of a positive duty to cofitinue 
to do something j viz., to keep the building in repair. A violation of 
this duty is, therefore, a continuing breach of contract within the 
meaning of this section so long as the building is out of repair.^ 

6. Breach of covenant for title. — A covenant for title is a 
contract by the seller with the buyer of property that the interest 
which the seller professes to transfer to the buyer subsists and that 
he has power to transfer the same.^ It cannot be said in this class of 
oases that the duty of the seller is to continue to do something under 
the contract. The case is not one of continuing wrong and the breach 
occurs once and for all where on the date of the sale the seller has no 
title to the property' sold or the title is defective.® 

7. Breach of covenant for quiet possession. — A covenant 
for quiet possession is a contract by the covenantor with the cove- 
nantee that the latter’s possession will not be disturbed by any one,^ 
The duty of the covenantor is a negative one and has a continuous 
operation throughout the period of the contract. The covenant 
presupposes that possession has been given to the covenantee. Where, 
therefore, no possession is given in the first instance to the covenantee, 
the covenant for quiet enjoyment does not come into play at all and 
consequently the covenantee cannot sue upon the covenant.® 

Section 23 — Note 5 

1 . (’87) 10 All 85 (91) : 1887 All W N 292 (DB), Mansab Ali Qulah Chand, 

’17) 4: AIR 1917 Mad 465 (470) : 35 Ind Gas 254 : 40 Mad 910 (DB), Secretary 
of State V. V erikayya Oaru. 

(1900) 2 Ch D 156 (162) : 69 L J Gh 493 : 83 L T 191, Jacob v. Doion. 

Section 23 — Note 6 

1 . See Section 55 (2) of the Transfer of Property Act, 1882. 

2. (’78) 2 Bom 273 (293) : 2 Ind Jur 762, Raju Balu v. Kr%shnarav» 

(*0l) 25 Bom 593 (603) : 3 Bom L R 190 (DB), Ardesir v. Vajesingh, 

(’02) 26 Bom 750 (754) : 4 Bom L R 571 (DB), Tulsiram v. Murlidhar, 

(’15) 2 AIR 1915 Mad 766 (766, 767) : 21 Ind Gas 740 (DB), Bamanatha Iyer v. 
Raman Nambudripad. 

(*16) 3 AIR 1916 Mad 480 (481) : 31 Ind Gas 179, Samu Rathan v. Chidambara 
Oadayan, 

(’17) 4 AIR 1917 Mad 465 (467. 470) : 35 Ind Gas 254 : 40 Mad 910 (DB), 
Secretary of Stale v. Venkayya Garu. (Obiter — Turner v. Moon^ (1910) 2 Gh 
825, followed.) 

(’15) 2 AIR 1915 Nag 46 (47) : 31 Ind Gas 877 : 11 Nag L R 186, Pirbhu v. Ut. 
Vazithi* 

See also Dait on ‘‘Vendors and Purchasers,” Ghapter XIV, Section 5. 

[But see (’87) 10 All 85 (91, 92) ; 1887 All W N 292 (DB), Mansabali v. Gulab- 
chand, (Submitted not correct.) 

(’19) 6 AIR 1919 Mad 849 (850) : 47 Ind Gas 924 (DB), V enkataramayya v. 
Ramahrahman, (Injured party not bound to sue at once — He can exhaust 
possible means of reparation and then sue — It is a continuing covenant.)] 

Section 23 — Note 7 

1 . See Section 108 (c) of the Transfer of Property Act, 1882. 

2. (’01) 26 Bom 593 (596, 598): 3 Bom D R 190 (DB), Ardesir v. VajesingK 
(1893) 41 W R (Eng) 471 (474): L R 2 Gh 75 : 62 L J Ch 586 ; 68 L T 428, Wallis 

V. Hands, 
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B*at even where possession has been given to the covenantee and 
he is subsequently dispossessed, it is conceived that on the principles 
discussed in Note 16, the case will not be one of a continuing breach 
of contract. As seen in Note 1, the question whether a wrong is a 
continuing one depends on the same principles whether the wrong is 
based on a breach of contract or is independent of contract. 

Where possession has not been given to the transferee at all, 
he cannot, as has been said already, sue on the covenant for quiet 
enjoyment. In the case cited below^ in which a lessee had not been 
given possession under the lease, the Madras High Court, while not 
dissenting from the above proposition, considered the question whether 
even if the position were otherwise, the failure to give possession 
would be a continuing breach of the covenant for quiet possession. 
It was held that such failure would not be a continuing breach. The 
decision proceeds on the ground that a continuing breach necessarily 
implies the right of the person committing the breach to resume 
performance of the contract and tliat in cases of failure to deliver 
lx)3session, the lessor, if he fails to deliver possession at tlie comrnence- 
raent of the term, cannot subsequently insist on performance. The 
view can also be supported on the other tests suggested in Note l. For 
the obligation in such a case is a positive one, viz,, to put the lessee 
in possession and not to continue to put him in possession.* 

In llaju Balu v. Krishnarav,^ tlie Bombay High Court had to 
deal with a covenant for quiet enjoyment which provided inter alia 
that the premises conveyed should be enjoyed by the grantee “free 
and discharged from all estates and encumbrances*’ etc., created by the 
grantor. It was found that the property had already been gifted by 

(’02) 26 Bom 750 (754, 755); 4 Bom L R 571 (DB), Tulsiram v. Murlidhar. ((’92) 
19 Cal 123 (PC), Hanumayx v. Hanuman^ followed.) 

2a. See (’17) 4 AIR 1917 Mad 465 (471): 40 Mad 910: 35 lud Caa 254 (DB), Secre^ 
tary of State y.*Venhayya Garu. (Per Srinivasa Iyengar, J. — Eviction of lessee 
by landlord or by third party claiming paramount title will not amount to con- 
tinuing breach of covenant for quiet possession — The view proceeds on the 
ground that a continuing breach implies the right of the person committing the 
breach to resume performance of the contract and that after eviction, the land- 
lord cannot insist on resuming the relationship of landlord and tenant.) 

3. (’17) 4 AIR 1917 Mad 465 (468, 470); 40 Mad 910 ; 35 Ind Cas 254 (DB), Secre- 
tary of State v. V enkayya Garu. (Per Srinivasa Iyengar, J. — Coutts-Trotter, J., 
lays down the test whether the lessee would be entitled, on the breach, to sue 
for the whole of the damage accrued and prospective, or only to sue for the damages 
actually accrued upto the date of suit and says that in the former case the 
breach is not a continuing one while in the latter case it is a continuing one 
— As will be clear from the remarks of the learned Judge further down, the 
above is, in substance, only the test as to the right of the person committing 
the breach to resume performance of the contract — For, if he has such a right, 
the covenantee cannot sue for the whole of the damage.) 

4 . See (*17) 4 AIR 1917 Mad 465 (469): 40 Mad 910: 36 Ind Cas 254 (DB), Secre. 
tary of State v. V enhayya Garu. (Per Srinivasa Iyengar, J. — From the nature 
of the obligation, it is clear that there cannot be a continuing breach ; for# 
the covenant or contract is not a continuing one.) 

5. (’77-78) 2 Bom 273 (2931 : 2 Ind Jur 762. 
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the grantor, at the time of the grant, to another person. In a suit for 
damages based on the above covenant, Green, J., observed as follows : 

As to the second branch of the covenant (the relevant portion 

of which has been referred to above), it would seem to be one of 

those covenants admitting of a continuing breach, so that under 

S. 23 of the Limitation Act a suit would not be barred so long as 

the breach continues, and that, therefore, the suit, if otherwise 

maintainable, would not be barred by reason of the Limitation 
Act.’* 

It is submitted that the above view is not correct. The above 
clause in the covenant is virtually only a covenant for title, a breach 
of which, the same learned Judge held in the same case, would not be 
a continuing breach, (see Note 6.) Moreover, the fact that a covenant 
is of a continuous nature or admits of a continuing breach,’* does not 
necessarily mean that the particular breach is a continuing breach. 
The question whether the breach is a continuing one or not depends 
on the nature of the breach in each case.® See also Note 2. 


8. Non-payment of money under a contract, In the 

case of contracts for the payment of money, the duty to pay is a 
positive one, but it cannot be said that the duty of the obligor is to 
coTtiinxic to pay the amount to the obligee. The non-payment of the 
money, therefore, is not a continuing breach of the contract. The 
cause of action arises once and for all on the non-payment on the date 
fixed for payment.^ A contrary view, has, however, been held in the 


6. (*17) 4 AIR 1917 Mad 465 (467, 470, 471): 40 Mad 910 : 35 Ind Gas 254 (DB), 
Secretary of State -^.Venkayya Qaru. (Per Coutts-Trotter, J.— Nature of remedy 
available to a tenant under a covenant for quiet enjoyment depends upon the 
nature of the breach — Per Srinivasa Iyengar, J. — A breach of a covenant for 
quiet enjoyment does not necessarily constitute a continuing breach, though 

such a covenant is a continuing covenant The dictum of Green, J.. in 

(1877-78) 2 Bom 273, Raju Balu v. Krishnarav, does not apply to every case 
of a breach of the covenant for quiet enjoyment irrespective of the fact as to 
whether the breach consists in mere disturbances in the enjoyment by the land- 
lord or in wrongful eviction by the landlord or by a third party by virtue of a 
paramount title.) 


Section 23 — Note 8 


1. (’87) 10 All 85 (91, 92) : 1887 All W N 292 (DB), Mansob Ali v. Gulab Chand, 
(The decision as to the liability for interest, has however been overruled by the 
Privy Council in (*97) 19 All 39 (PC), Mathura Das v. Narindar Bahadur.) 

(*89) 11 All 416 (423): 1889 All W N 165 (DB), Bhagwant Singh v. Daryoo Singh, 
(Do.) 


(’21) 8 AIR 1921 All 73 (74): 64 Ind Gas 447 (DB), Rani Kumar v. Nem Chand, 
(Money paid for illegal object being returnable to person who paid it —Cause of 
action for return arises as soon as the money was paid.) 

(*25) 12 AIR 1925 All 488 (490): 87 Ind Gas 804, Bam Narain v. Nihal Singh, 
(Vendee undertahing to clear prior mortgage— Non-performance on date of sale 
is breach of covenant —Breach is not continuous one.) 

ISee also (’51) 33 AIR 1951 Mad 291 (Pr 12) : (1950) 2 Mad L Jour 453 (DB), 
Kumaraswami v, Chinnathambi, (The starting point for computing limitation 
in a suit for the return of the share money contributed by a person to an 
unregistered association of more than 20 members would be the date on which 
the money was paid and there would be no recurring cause of action. AIR 1921 
All 73, Ram Kumar v. Nem Chand, Foil,)] 
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undermentioned case,^ namely that such a breach is a continuing one- 
It is submitted that the view is not correct. Where a mortgage bond 
did not specifically provide for the payment of interest after the date 
fixed for the payment of the principal and the lower Court had held 
that there was no contract to pay interest, their Lordships 

of the Privy Council observed as follows : 

'‘Supposing the construction pub by the Courts below on the 
deed to be correct, the appellants still ask why they should not 
recover six years* arrears of interest by way of damages. It is 
very difiicult to see why. The principal debt was nob time- 
barred, and it was not paid. Every day that it remained unpaid 
tliere was a breach of contract, and the bar of time ajjplies only 
to breaches occurring six years before suit.”^ 

These observations of their Lordships cannot be taken to mean 
that non-payment of the amount under the contract is a continuing 
breach of the contract to pay. The words “the principal debt was nob 
time-barred” imply that their Lordships assumed that notwithstand- 
ing the debt remained unpaid the principal debt may become barred, 
which would not be the case if the breach of the contract is a 
continuing one. It is, however, somewhat difficult to undei-stacd what 
their Lordships meant by stating “every day that it remained unpaid 
there was a breach of the contract.” The case was decided on another 
ground also that there was an afjreement to pay post diem interest. 


9. Breach of obligation to give possession. Wiiere a is 

bound under a contract to give possession to B of certain properties, 
it cannot be said that the duty of A is to continue to give possession. 
The failure to give possession is therefore not a continuing breach 
of the contract.^ Whore on redemption being made, a usufructuary 
mortgagee was bound to give back possession to the mortgagor bub 
failed to do so, it was observed in the undermentioned case^ as follows: 

‘ The mortgagee was under an obligation to put the mortgagor 

in possession of the property and that is in the nature of a continurng 
obligation which cannot be said to cease so long as the mortgagor's 
light to redeem is not barred. That being so, this case falls under 
Arts. 11.5 and IIG of the Limitation Act read with s. 23 of that Act.” 
It is submitted that this view is not correct. As has been seen in 
Note 2, the mere fact that a right or its corresponding obligation is a 
continuing one does not make the section appli cable. Tlie question in 

2. (»84) 6 All 457 (460): 1884 All W N 168 (DB), Imdad Ah v. Nijalat AH. 

^ ^ 1 Cal W N 52 : 7 

bar S8 (IG), Mathura Das v. Raja Narindar Bahadur, 


bection 23 


iNote y 

l. ( 17) 4 AIR 1917 Mad 465 (467. 468, 469) : 35 Ind Cas 254 : 40 Mad 910 (DB). 
secretary of State v. Venlcayya Garu. 

( 88) 1888 All W N 15 (17) (DB), Bal Oovind Das v. Barkat All, (This was a suit 
lor foreclosure of a mortgage by a registered deed of conditional sale.) 

See also Note 16 and Article 116, Note 10. 

Mad 71 (DB). Shiva Chidambara Mtidelev y. 
Kamakshi Ammal, (Case under Act of i877.) 


Section 23 
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whether the wrong is a continuing one. As stated already 
isotes 9 11 in the beginning of this Note, the failure to give possession is not 

a continuing wrong. 

10. Breach of continuing guarantee. — Under s. I29 of the 

Contract Act a guarantee which extends to a series of transactions is 

called a continuing guarantee. It will be clear from this that a breach 

of this contract can only be at successive intervals as and when the 

guarantee is broken in respect of each transaction in the series.^ It 

is not a case of continuing breach of contract within the meaning of 
this section. 

11. Other cases of breaches of contracts. Where the 

directors of a company registered under the Companies Act, 1913 , 
omitted to come to any conclusion whatsoever on an important piece 
of business duly proposed for the decision of the Board of Directors, 
it was held that the obligation was one arising out of contract implied 
in the Articles of Association and that the breach of duty is a 
continuing one so long as the decision is deferred.^ It is submitted 
that the decision is not correct. There is no duty to continue to come 
to a conclusion, which is the test to be applied. Once the Board comes 
to a conclusion, there would be no further duty of the same kind. 
It is therefore not a case of a continuing breach. 

The failure on the part of a lessee to plant certain trees within 
the time fixed in the contract is not a continuing breach of the 
contract; there is a failure to perform the contract only if on the last 
day it is found that the trees have not been planted.* So also, the 
failure of a lessee to build within the time fixed in the covenant is 
not a continuing breach of contract but the contract is broken once 
for all at the expiry of the time limited.*® 

Where A contracts with B to allow B to take forest produce for 
a certain period from certain forests, A is under a duty to continue 
to allow B to take the produce during the period. A breach of this 
obligation is therefore a continuing breach of the contract during the 
period fixed in the contract.* 

Where under the Articles of Association of a company registered 
under the Companies Act, 1913, a director was under a positive duty 
to cause true accounts to be kept by his agents and he negligently 

Section 23 — Note 10 

1. (*28) 16 AIR 1928 Cal 201 (205) : 55 Cal 151 : 109 Ind Oas 752 (DB), Durga 
Priya v. Durga Pada. (,(*20) AIR 1920 P O 35 (PC), S. N, Sen v. BanJc of 
Bengal, distinguished.) 

Section 23 — Note 11 

1. (*33) 20 AIR 1933 Sind 103 (109, 110): 113 Ind Cas 713, Karachi Bank Ltd. 

T. Shewaram. 

2. (1869) 11 Suth W R 152 (152): 3 Beng L B, Al (DB), Kalee Komul 
Mojoomdar v. Jumut AH. 

2a. (1900) 2 Ch D 156 (161): 69 L J Ch 193 : 83 Ii-X 191 : 18 W R 411 : 61 J P 
552, J’acoftv. Down. (Cited in (’17) AIR 1917 Mad 165 (DB), Secy, of State 
v. Pemmaraju.) 

3. (*99) 1899 Pun Re No. 16, Qurmuck Singh v. Secretary of State, 
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failed to do so, it was held that the wrong committed by the director 
was a continuing one.^ 

The erection and maintenance of huts for the occupation of 
workmen on an occupancy holding contrary to the terms of the 
tenancy are a continuing wrong which continues so long as the huts 
remain standing.^ 

Marriage, under the Mahomedan law, is a civil contract and 
a husband’s impotency is a continuing breach of the contract of 
marriage.® 

Deterioration of goods consigned for carriage over a railway due 
to continued negligence of the servants of the railway company is a 
continuing wrong. ^ 


12. Obstruction to watercourse and to the flow of 
water. — Where A has got a right to the unobstructed flow of water 
in a watercourse, there is a corresponding duty on all others not to 
obstruct the watercourse. If B puts a dam across it or otherwise 
obstructs the flow of water, there is a change in the state of affairs 
(the duty being a negative one), every moment’s continuance of which 
is a fresh wrong for which the obstructor is responsible. The wrong is 
therefore a continuing one. The leading case on the point is Eajrup 
Koer V. Abdul Hossein} That was a case where the defendants had 
obstructed a watercourse thereby committing an infringement of the 
plaintiff’s right, and the suit was for the removal of the obstruction. 
Their Lordships observed as follows : "The obstructions which inter- 
fered with the flow of water to the plaintiff’s mehal were in the nature 
of continuing nuisances, as to which the cause of action was renewed 
de die in diem, so lo ng as the obstructions causing such interference 

4. (*30) 17 AIR 1930 Bom 572 (685): 54 Bom 22G : 127 Ind Gas 305 (DB), Govind 
Narayan v. Hangnath Gopal. 

5. (’40) 27 AIR 1940 Pat 561 (562, 563): 19 Pat 844: 188 Ind Gas 495 (DB), Gaya 
J^rasad v. Jagadish Chan-dra, (Gase under Ghota Nagpur Tenancy Act.) 

ISee also VB9) 26 Am 1939 Pat 149 (150): 179 Ind Gas 482, Swrja Gorain v. 
Gnanendra Nath. (Gase under Ghota Nagpur Tenancy Act— Tenant building 
house on holding contrary to terms of tenancy —TfeZd, building was a continuing 
wrong and limitation did not begin to run from the moment the first operation 
of the building was commenced but began to run when the building was finally 
erected— NOTE : The latter part of the decision is not correct— The wrong 
will not cease on the completion of the building but will continue so long as 
the building remains standing— Bee AIR 1940 Pat 561 cited above.)] 

6 . (’39) 26 AIR 1939 Lah 454 (454): 185 Ind Gas 744, Mt. Sahibzadi v. Abdul 
Oha/oor, 

7. (•47) 34 AIR 1947 Nag 224 (226) : I L R (1947) Nag 726, Firm Sitaram 

JSindraban v. G. I, P. Rly. (A plaintiS is not bound to launch an endless 

Bucc^aion of suits each day a continuing wrong persists. He can wait and 

include in the action all damages down to the date of the suit. Equally he can 

sue again for any fresh loss occurring after suit in respect of the same con- 

(1861) 30 Ij J G P 305, White House v. Fellows and (1894) 1 Gh 
293, Hole v. Chard Union, Rel. on.) 


Section 23 — Note 12 

1. ('81) 6 Cal 394 (404) : 7 Ind App 240 (248) ; 4 Bar 199 * 7 
J ur 530 : 3 Suth 816 : 4 Shome L R 7 (PC). 


Cal L R 529 : 4 Ind 
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were allowed to continue.” And this view has been taken in numerous 
decisions. 

On the same principle the following also will be continuing 
wrongs : ^ 

(1) An obstruction to the plaintiff’s right to the discharge of surface 

water of the plaintiff s land over the defendant's land.® 

(2) The closing of a drain by the defendant through which the 

plaintiff is entitled to throw the water from his house.* 

(3) Obstruction of the passage in which the plaintiff is entitled to 

discharge the rain water of his house as well as the water from 
his moris (drains).® 

2. (’42) 29 AIR 1942 All 77 (78) : 198 lud Gas 532, Masooma Bihiy. Mohammad 
Said Khan. 

(’82) 6 Bom 20 (23) (DB), Punja Kuvarji v. Bai Kuvar. ( (*81) 6 Cal 394 (PC) 
Ilajrttp Koer v. Abdul Hossein, followed.) ’ 

(*86) 1886 Bom P J 79 (BB), Vinayah v. Bhiva. (The erection of a dam causing 
a deficiency of water is a continuing wrong.) 

(’89) 1889 Bom P J 280 (DB), Krishnarao v. The President of the City Munici- 
pality, Ahmednagar, (Putting a plug in plaintiff’s water-pipe running from an 
aqueduct is an obstruction of the nature of a continuing nuisance.) 

( 19) 6 AIR 1919 Lah 119 (120): 50 Ind Cas 299, Kania Lai v, Narain Singh, 
(Defendant wrongfully irrigating from a watercourse.) 

( 77) 1 Mad 335 (340) : 1 Ind Jur 802 (DB), S^d^anlaniya Iyer v, Itamchandra, 

( 05) 28 Mad 72 (77, 82) : 15 Mad Di Jour 32 (DB), Sanharavadivelu Pillai y. 
Secretary of State. (Galingula constructed by Government — Necessary effect was 
to cause water to flood plaintiff’s lands — It is a continuing wrong.) 

( 66) 3 ^lad H C R 111 (113) (DB), Rajendra Devu Oaru v. Charana Samanta- 
raya Garu. (A suit to recover damages for loss caused by interference with 
plaintiff’s right to the flow of water from a canal.) 

(’68) 5 Mad H C R 6 (24) (DB), Ponnusamy Tevar v. Collector of Madura, 

( 35) 22 AIR 1935 Itlad G68 (668, 669): 158 Ind Cas 987, Muthalagappa Chettiar 
V. Kavaneetheswara Ouruhlial. ( (*82) 5 Mad 253 (DB), Suryanarayana v. 
Jaganada and (’IG) AIR 1916 Mad 1001 (DB), Muthu Goundan v. Anantha, 
distinguished.) 

{ *25) 12 AIR 1925 Nag 189 (190) : 82 Ind Cas 482, Sona Patil v. Laxman, 

(’17) 4 AIR 1917 Pat 65 (68): 43 Ind Cas 235 : 3 Pat L Jour 51 (DB), Krishna 
Dayal Gir v. Mt. Bhawani Koer, 

(*10) 6 Ind Cas 881 (882, 885): 3 Sind L R 228 (FB), Goverdhandas v. Narain- 
dass. (Affirming (’08) 1 Sind L R 238, Oovardhandas v, Naraindas.) 

(’38) 25 AIR 1938 Mad 180 (183, 181): 174 Ind Gas 229 (DB), Secretary of State 
V. Katnindar of Saptur. (Obstruction to water by accumulation of silt due to 
construction of dam — Injury to lower riparian owner is continuous.) 

(*27) 14 AIR 1927 Nag 85 (86): 98 Ind Cas 679, Hardeo v Ramchandra, (Obstruc- 
tion from taking water from well is continuing injury — Where damage conse- 
quent on an act is actionable rather than the act itself, every damage is 
actionable.) 

3. (’18) 5 AIR 1918 Cal 422 (423): 41 Ind Cas 863 (DB), Kaseswar Mukherjee v. 
Annoda Prosad Patra, 

4. (’26) 13 AIR-1926 Lah 242 (243) : 92 Ind Cas 994 (DB), Chiranji Lai v. Shib 
Lai. 

5. See (’17) 4 AIK 1917 Bom 14 (15): 42 Bom 260 : 44 Ind Cas 913 (DB), Ram- 
Chandra Gangadhar v. Mahadev Moreshvar, 

ISee also (1928) 1 K B 421 (426) : 97 L J K B 263 r 138 L T 481 : 44 T L R 91, 
Konskier v. Goodman Ltd. (Building operation — Rubbish and debris falling on 
■ roof of next house — License permitting this — Failure to remove the rubbish 
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V 

<4) Obstmction caused by closing the main sluice of a tank through 
which the plaintiff takes'water to his lands.® 

13. Obstruction to right of way. — There is no distinction 
in principle between the obstruction to a watercourse and obstruction 
to a right of way so far as the applicability of this section is concerned.^ 
An obstruction to a right of way is, therefore, a continuing nuisance 
as to which a cause of action will be renewed de die in diem so long 
as the obstruction continues.^ 


At the same time, if the obstruction to the right of way amounts 

to a complete dispossession of the plaintiff as where a permanent 

building is constructed blocking the land which has been in the 

enjoyment of both the parties and which they have set apart for their 

common use as a pathway, the defendant’s act will not be a continuing 

wrong.® (see Note 16 .) In this view, the undermentioned decisions^ 
require re-consideration. 

In Khair Mohammad Khan v. Mt. Jannat^ Tek Chand, J., 
seemed inclined to think that the question whether an obstruction to 
a right of way amounted to a continuing wrong or not depended on 
whether the obstruction is of a permanent nature or not. It is 


within a reasonable time made it a continuing trespass and when the rubbish 

was washed down by rain and found its way into a gully in the basement of the 

next house and blocked the gully so that the basement became flooded in rain, 

an action for damages on the basis of the continuing trespass was maintain- 
able.)] 

6. (’25) 12 AIR 1925 Nag 1S9 (190): S2 lud Cas 432, Sona Fatil v. Laxman, 

Section 23 — Note 13 

1. (’16) 3 AIR 1916 Cal 733 (734): 29 Ind Cas 385 (DB). Na-imulla v. azidulla. 
(’96-97) 1 C W N 96, Soojan Bibi v, Shamed AH followed.) 

2. (’42) 29 AIR 1942 All 77 (78, 79) : 198 Ind Cos 532, Masooma Bibi v. Maham- 
mad Said Khan. 

( 34) 21 AIR 1934 Pat 34 (35) : 146 Ind Cas 40S, Bhagivan Dutt v. Asharfi Lai. 
(*27) AIR 1927 Pat 265, Jagroshan v. Madan relied on ) 

(’35) 22 AIR 1935 Cal 201 (202): 155 Ind Cas 75. Aptabuddin Khan v. Johar AH 
((’16) AIR 1916 Cal 733 (DB). Nazimulla v. ^Va^iduHa followed.) 

(’35) 22 AIR 1935 Cal 405(406) : 156 Ind Cas 390 (DB), Sarat Chandra v Kerode 
Chandra. ((’81) 6 Cal 394 (PC). Ilajrup v. Abdul relied on.) 

( 96-97) 1 Cal W N 96 (97, 98), Sreemati Soojan Bibi v. Shamed AH. ((’SI) 6 Bom 
20 (DB), Punja v. Bai Kuvar, followed.) 

(’09) 2 Ind Cas 410 (412) (DB) (Cal,), Nerode Kanta v. Bharat Chandra. 

(’23) 10 A I R 1923 Cal 356 (358) : 76 Ind Cas 328 (DB), Dwarkajiath Sen v. 

Taraprasanno Sen. (Cosharers —Common way— Obstruction by one— Section ->>3 
applied.) 

Chandra v. Prannath 

Chakraverty. (Article 144 applied.) 

V. Sain Ganian. 

(Obstruction to plaintiff’s access to high way.) 

^ ^ ‘ (1911) Lab 22 : I9l Ind Cas 42 (FB) 

Khair Mohammad Khan v. Mt. Jannat. 

4. (’23) 10 AIR 1^923 Cal 356 (358) : 76 Ind Gas 323 (DB), Dwarakanath Sen v 
Taraprasanno Sen. 

(’09) 2 Ind Cas 410 (412) (DB) (Cal), Nerode Kanta v. Bharat Chandra 

5. (’40) 27 AIR 1940 Lab 359 (362) : ILR (1941) Lab 22 : 191 Ind Cas 42 (FB). 

3.Lim.54. 


Section 23 
Notes 12-13 
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Note 13 


submitted that this view is not correct.® The true test is not whether 
the obstruction is permanent or not but whether the plaintiff has been 
ousted from possession. If the obstruction amounts to ouster, the 
defendant's act is not a continuing wrong. 

Where the plaintiff is not entitled to possession but only to a 
right of toay, there can be no question of dispossession. Hence in 
such a case, the obstruction to the right of way will be a **continuing 
wrong although it may be caused by an act which completely preventa 
passage, like the building of a wall or putting up a wire fencing.®^ 

In Biblmti Narayan v. Mahadeo Asramf the Patna High Court 
expressed the view that the obstruction of a watercourse which was 
in question in the Privy Council decision in Bajrup Koer v. Abdul 
Hossein^ was not analogous to the obstruction of a right of way and 

so the above decision of the Privy Council cannot rightly be cited as 

is usually done - as authority for the proposition that an obstruction 
to a right of way is a continuing wrong.® At the same time, it was 
conceded that an obstruction to a right of way which is continued by 
the wrongdoer will be a continuing wrong. But it was not accepted 
that there was any distinction between cases where the obstruction 
amounted to a dispossession of the plaintiff and those in which it did 
not amount to such dispossession. At the same time, it was pointed 
out that the right of suit under S. 23 cannot be perpetual and that 
where by virtue of the provisions of Part iv the defendant acquired a 
right by lapse of time, the plaintiff's right of action would come to 
an end.^® 

In considering the question whether the obstruction of a right of 
way is a continuing wrong, the question whether the right is a public 
or a private one is irrelevant. The section applies whether the right 
infringed is public or private. (See Note 1.) But at the same time it 
should be noted that in the case of a public way, there can be no 
question of dispossession of the plaintiff as the plaintiff would not be 
entitled to possession}^ 


6. See (’35) 22 AIR 1935 Mad 668 (668, 669) : 158 Ind Gas 987, Muthalagappa 
Chetiiar v. N avaneethesioara Guruhkal, (Even a permanent obstruction may 
be a continuing wrong — Case relating to watercourse.) 

6a. (’42) 29 A I R 1912 All 77 (78, 79) : 198 Ind Gas 532, Masoovia Bibi v. 
Mohammad Said Khan. (Obstruction of a public highway.) 

7. (*40) 27 AIR 1940 Pat 449 (454; 455) : 19 Pat 208 : 190 Ind Gas 46 (DB). 

8. (’81) 6 Gal 394 (405) : 7 Ind App 240 : 4 Sar 199 : 7 Gal L R 529 (PG). 

9. See (’40) 27 AIR 1940 Lah 359 (362) : I B R (1941) Lah 22 : 191 Ind Gas 42 
(FB), Khair Md. Khan v. Mt. Janyiat. (In this case also, the correctness of 
the view that there is no distinction between an obstruction to a watercourse 
and one to a way was doubted.) 

10. For a fuller discussion of the question whether dispossession is a continuous 
wrong, and also the question of the extinguishment of the plaintiff’s right of 
action by lapse of time in the case of continuing wrongs, see Note 16. 

11. See (’42) 29 A I R 1942 All 77 (78, 79) : 198 Ind Gas 532. Masooma Bibi v. 
Mohammad Said Khan, (Building of a wail etc. on a public pathway no dis- 
possession —Wi'ong is a continuing wrong.) 
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14. Obstruction to right of ferry. — The violation of a right Section 23 
of ferry by setting up another ferry is, on the same principle, a Notes 14-15 
continuing wrong so long as the latter ferry is allowed to remain.' 

15. Refusal of conjugal rights. — A husband or wife has a 
right to the society of his or her spouse. The duty of the latter is 
a continuing duty inasmuch as it is a duty to continue to give the 
society. A breach of this obligation is a continuing wrong within the 
meaning of this section and time will begin to run at every moment of 
the time during which the society is withheld.' 

Under the Acts of 1871 and 1877, there were two articles prescribing 
the periods of limitation for suits for the recovery of a wife and for 
suits for the restoration of conjugal rights.^ In the former class of 
suits, time ran from the day the possession was demanded and refused 
and in the latter from the day when the restitution was demanded and 
refused, the parties being of full ago and sound mind. There were 
differences of judicial opinion on the question whether S. 28 applied 
to suits falling within the scope of the said articles. In the under- 
mentioned cases^ it was held that the articles must be confined to suits 
m cases where a demand is an essential element of the cause of action 
and that S. 23 could be applied to other cases of restitution of conjugal 
rights, in other cases it was held that the articles were overridden by 
the provisions of this section.^ In a third class of cases it was held that 
S. 23 %vould apply normally to suits for restitution of conjugal rights 
not based on any demand and refusal, but not to suits based on such 
demand and refusal.® The conflict arose from the fact that the result 


iNoie 


oeciion 4^ — 

V. Dunne. (A cii.se under the Act of 

lo I « 

^ Chandra Roy Choudhary. 

(( 81) G Cal 391 (PC), Rajriii) v. Abdul followed.) 

Section 23 — Note 15 

1. (-22) 9 A I K Oudh 109 (111, 11 : 1 ) : 05 Ind Cas 452. Muhammad Hamtd- 
ullah Khan V. ML fakhri Jahan Begum. (But the cause of action for 
dissolution of marriage or for divorce is not a continuing cause of action.) 

2 See Articl^ 41 and 42 of the Limitation .Act. 1871 and Articles 34 and 35 of the 
Limitation Act, 1877. 

3 {-91) 13 All 126 (148. 149. 1.50. 151. 153) : 1891 All W 18 (JIB). Binda v 

Kaun8%l%a. (A case under the Act of 1877 ) ^ 

V. ML Budhi. (Do.) 

4 (’791 iSr p p (19 All 126 followed.)) 

lrtLle 35 ) “ No. 60. G'hLaai v. A/f. Mehran. (Section 23 overrides 

^San;r(Sr"eO]^“‘ ^-^‘^rgauda v. 

5. (’01)25 Bom Gli (648, 649, 654) : 3 Bom L R n? « -7 -t*. 

forth"^** tile Parsi filarriage and Divorce Act of ISGs"^ by a'^wife 

® restitution of conjugal rights is barred by lapse of time when resMtution 
L r ^ ^ ® (^^>- Basapa v. Ningi. ’ 

ml ^ ^ Khatun v. Bueloo 
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of giving section 23 its normal efifect was to render the articles entirely 
inoperative, a result assumed not to have been intended by the Legis- 
lature. The said articles have not been reproduced in the present Act, 
There is, under the present Act, no difficulty in holding that S. 23 read 
with Art, 120 would apply to a suit for restitution of conjugal rights. 

See also Note li. 

16, Trespass and ouster.— Where A is entitled to the posses- 
sion of a certain property and he is in such possession, there is a 
corresponding negative duty on all other persons to refrain from 
interfering with his possession. A trespass on the property is a breach 
of this duty and is a wrong. It may or may not be a coutiTtuiug wrong. 
If it is a fleeting act as where A walks across B’s flower garden, it is 
no doubt a trespass but is not a continuing wrong. ^ If on the other 
hand the trespass creates a state of affairs, every moment’s continuance 
of which is a wrong for which the trespasser is responsible, it is a 
continuing wrong. Thus, if A throws a heap of stones or builds a 
wall or plants posts or rails on b’s land and there leaves them, it 
is a continuing wrong. Where, however, the trespass amounts to a 
complete ouster or dispossession, it is not a continuing wrong.* The 

(’04) 28 Mad 436 (437) (DB), Saravanai Perumal Pillai v. Poovayi. ((’91) 13 All 
126 (OB), Binda v. Kaunsilia dissented from.) 

(’12) 17 Ind Cas 629 (631, 632) : 37 Bom 393 (DB), Mohammad Mehdi Faya v. 
Sakinahai, 

\_See (’01) 28 Cal 37 (45, 46): 5 Cal W N 195 (DB), Su7‘ajyamoni v. Kali Kanta.'i 
[See aZso (’10) 8 Ind Cas 412 (413, 414) : 34 Mad 398 (DB), Krishna Iyer 
Balammal.'] 

Section 23 — Note 16 

1. (’40) 27 AIR 1940 Pat 449 (454) : 19 Pat 208 : 190 Ind Cas 46 (DB), Bihhuti 
Narayan Singh v. Mahadeo Asram. (Single acts of obstruction or trespass are 
not continuing wrongs.) 

(’25) 12 AIR 1925 Nag 189 (190) ; 82 Ind Cas 482, So7ia Patil v. Laxnian, 

[See (’41) 28 AIR 1941 Pat 181 (182, 183) : 19 Pat 852 : 194 Ind Cas 243 (DB), 
Akhaufi Haliivant v. Deo Narain. (Trespass or nuisance may or may not be 
continuing wrong, according to circumstances.)] 

la. Addison on “Torts” 5th Edition, p. 50 and pp. 331, 332 cited in (*88) 10 All 
498 (504, 505) (DB), Baynphal Rai v. Raghunandan. 

[See (’75) 24 Suth W R 97 (98), Ramphtd Sahoo v. Misree Ball. (If no adverse 
possession is taken by the defendant then each act of trespass on plaintiff’s 
land would constitute a fresh cause of action.)] 

[See also (’50) 37 AIR 1950 East Punj 2i (Pr 10), Thaman Singh v. Sohna. 
(Defendants fixing Pei’sian wheel over well which was common property of 
defendant and plaintiff — It was held that it was only a trespass and not ouster 
of plaintiff.) 

(1928) 1 KB 421 (426) : 97 L J K B 263 : 138 L T 481 : 44 T L R 91. Konskier 
V. Goodinayi Bid. (Defendant throwing rubbish on the root of plaintiff’s house 
— It is a continuing trespass — In this case, the defendant was originally 
acting under the license of the occupier of the house -But it was held that the 
failure to remove the rubbish within a reasonable time made it continuing 
trespass.)] 

[But see (’40) 27 A I R 1940 Pat 449 (452) : 19 Pat 208 : 190 Ind Cas 46 (DB), 
Bihhuti Narayan Singh v. Mahadev Asram, (Building of wall on defendants’ 
land is not continuing wrong.)] 

2. (’49) 36 A I R 1949 Orissa 1 (9) : 14 Cut L Tim 73 (DB), Radhakrishna Das 
V. Radharamana Stoayni, 


Section 23 
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C45) 32 AIR 1945 Nag 78 (81, 82) : I L R (1944) Nag 753 (DB), Ambadas 
RvJihahji'v, Daitatraya Parashfam, (Person projecting eaves of bis roof on 

tenant’s occupancy bolding — Suit by tenant for removal of encroachment 

Limitation is governed by Seb. 2 Art. 1 of C. P. Tenancy Act — S. 23 not 
applicable — A by putting on bis wall a roof which projects on B's land commits 
trespass and B can sue for ‘pos^^ssion.) 

(H5) 32 A I R 1945 Sind 57 (70) : I L R (1945) Kar 40 (DB), Sliamdas v. Gur- 
mukhsingh. (Suit for declaration that certain properties were public, reli- 
gious and charitable trust properties— Defendant found to have entered into 
possession as trespasser — S. 23 held not applicable.) 

(’21)8 AIR 1921 Lab 242 (243) : 60 Ind Gas 20, Lai Singh v. Jliya Singh, 
(S. 23 would not apply to a ease where the defendant has erected a chhappar 

on plaintiff’s land and taken possession of the land adversely to the plaintiff 
as the cause of action is complete as soon as the chhappar is erected.) 

(’41) 28 AIR 1941 Pat 181 (183) : 19 Pat 852 : 194 Ind Gas 243 (DB), Akhauri 
Haliwant v. Deo Narain. (Dispossession can be of the public as well as that 
of a private individual.) 

(’40) 27 A I R 1940 Lah 359 (363) : I L R (1911) Lab 22 : 191 Ind Gas 42 (FB), 

Khair Mith/immad Khan v. Mt. Jannat. (Encroachment by joint owner by 

building chabutra on common land claiming it as his own is not continuing 
wrong.) 

( 39) 26 AIR 1939 Nag 145 (146) : 182 Ind Gas 613, S u pe rintendeni Leprosy 

Asylum v, /^a;ns<37^ai^;^r. (The decision proceeds on the ground that to hold 

otherwise would defeat the provisions of Arts. 142 and 144 — There are two 

Haws in this : (1) Under S. 3, the provisions of the schedule are controlled by 

Section 23 . (2) It is not a correct assumption that if dispossession were held 

to be a continuing wrong, a suit for possession would never become time- 
barred.) 

( 14) 1 A I-R 1914 All 53l (532) : 25 Ind Gas 185, Sheo Prasad Sonar v. Mangar 
Manhar. (Door opened in wall for passage to defendant’s house through 

plaintiff’s land — Each act of trespass gives new cause of action But it will 

not be so if the defeudant’s act amounted to dispossession of the plaintiff from 
any portion of the laud.) 


( 03) 27 Bom 515 (539, 540) : 5 Bom L R 274 (DB), Patesingji v. Bamanji, 

(’75) 24 Suth W R 97 (98), Ramphnl Sahoo v. Misree Lall. 

(’32) 19 A I K 1932 Lah 220 (221) : 135 Jnd Gas 681, Wadhawa v. Allah Ditta, 
(Ihe exclusive occupation of a building meant for common purposes.) 

( 96) 19 Mad 154 (156, 157) (DB), Municipal Commissioners, Madras v. Saranga- 
pani Mudaliar. (Gompleted trespass by adverse possession.)' 

(’12) 15 Ind Gas 285 (286, 287) : 1912 Pun Re No. 124. Achar Singh v. Badhawa 
Singh. ((’99) 1899 Pun Re No. 8, Narain Singh v. Ishar Shtgh, followed ) 
(’19) 6 AIR 1919 Gal 807 (807, 808) : 49 Ind Gas 93 (DB), AsJmtosh Sadukhan 
V. Corporation of Calcutta. (In this case however the right of the Corporation 
had been extinguished under S. 28 — So there was no need to refer to S. 23.) 
(’29) 16 A I R 1929 Pat 624 (625, 626) : 117 Ind Gas 536 (DB), Ram Lakhan 

Stngh V. Chathusahi. ((’19) AIR 1919 P G 44 (P C). Varada^Pxllai v. Jeevara- 
thnammal relied on.) 

[See also (’42) 29 Alli 1942 Cal 151 (153) : 200 Ind Cas 386 (DB), Dhajadliari 
Ohosh \..Vnxon Board of Kendragoria. (Suit for possession by Union Board 
constitute under Bengal Village Self-Government Act 1919 in respect of 
strip of land which it claimed as part of pubilc road — Defendant found in 
possession from before date of establishment of Board — Art..l44, held applied 
and not Art. 146-A_Suit, held barred— Section 23 held did not apply.) 

■■ Cas 254 (DB). Secretary 

of State y. Venkayya Garu. (Per Srinivasa Ayengar J. — Dispossession of 

lessee by landlord or person claiming paramount title is not a continuing 

breach of contract by the lessor _ His Lordship distinguishes between mere 

disturbances of the possession of the tenant and eviction of the tenant.)] 
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reason is this. Both trespass and dispossession are wrongs committed 
in respect of the plaintiff's possession. The wrong consists in the 
violation of the defendant’s duty not to interfere with the plaintiff s 
possession. In the case of a trespass not amounting to dispossession, 
the property continues to be in the possession of the plaintiff and at 
every moment during which the trespass continues it can be conceived 
of as a fresh wrong committed in respect of the plaintiff's possession. 
But where there has been complete dispossession, the defendant’s 
action cannot, thereafter, amount tc) a fresh wrong committed in 
regard to the plaintiff’s possession, for the simple reason that such 
IDossession does not exist. In some decisions, however, it has been 
held that a complete dispossession will be a continuing wrong.^ It is 

submitted that this view is not correct and is against the weight of 
authority. 

The principle that dispossession is not a continuing wrong applies 
whether the dispossession is from land in the exclusive possession of 
the plaintiff or from land which is in the joint possession of both the 
plaintiff and the defendant.^ Similarly, the principle applies whether 
the dispossession is of an individual or a community or the public^ or 
a Municipality.^ 

3. (’40) 27 A I Fv 1940 Pat 449 (455) : 19 Pat 208 ; 190 Ind Gas 46 (DB), Bibhuti 
Narayan Siiigk v. Mahadeo Asravi. (Where the trespasser goes on asserting 
acts of possession over the land by cultivation or the obstructionist continues 
inhabiting the house built, the wrong coniinues. But the right of suit gets 
barred by the plaintiff’s right to the property becoming extinguished by lapse of 
time under Part IV.) 

(’14) 1 A I R 1914 Gal 29 (31, 32) : 20 Ind Gas 910 (DB), Barhamdaf Missir v. 
Krishna Sahay. (Occupation of land coupled with denial of title of owner may 
be regarded as a continuing wrong.) 

(’83) 6 ^lad 176 (178) (DB), Natasimhacharya v. Raghupathyacharya. (Trespass 
and occupation ofawell to the exclusion of plaintiUs held to bea continuing WTong.) 
(’26) 13 A I R 1926 Nag 260 (261, 262) : 92 Ind Gas 75, Yado v. Ambashanhar. 
(Dispossession of tenant — Suit for damages —Wrong is a continuing one and 
damages can be claimed only up to date of suit and not prospective damages.) 

4. (’40) 27 AIR 1940 Lah 359 (361) : I L R (1941) Lah 22 : 191 Ind Gas 42 (FB), 
Kliait Muhammad Khan v. Mi, Jannat, (Defendant constructing chabutra on 
common land of both the parties and appropriating it to his exclusive use.) 

[_See also (*50) 37 A I R 1950 East Punj 21 (Pr. 10), Thaman Singh v. Sohna. 

(Gommon well belonging to plaintiff and defendant — Defendant fixing Persian 
wheel over well — Only trespass — No ouster.)] 

5. (’42) 29 A I R 1942 Pat 188 (189) : 197 Ind Gas 818 (DB), Kuseshtoar Jha v. 
XJma Kant. (Whether the wrong is a continuing one or not must depend upon 
the nature of the wrong and not upon the nature of the land over which it is 
committed.) 

(’41) 28 A I R 1941 Pat 181 (183) : 19 Pat 852 : 194 Ind Gas 243 (DB), Akhauri 
Haliicant v. Deo Karain. (Dispossession of the public is also not a continuing 
wrong.) 

(’39) 26 A I R 1939 Nag 145 (146) : 182 Ind Gas 613, Superintendent Leprosy 
Asylmn v. Bamsahaigir, (Whether the land belongs to a community or not, 
if one person takes sole and exclusive possession of it, or some jwrtion of it, and 
excludes all others who have a right to occupation from possession, then the 
trespass is not a continuing trespass.) 

6 . (’96) 19 Mad 154 (166) (DB), Muiiicipal Com^nissioners v. Sharangapan^ 
Mudaliar. 



CONTINUING BHKACHKS AND WRONGS 


855 


Even assuming that dispossession is a continuing wrong, this does 
not mean that the plaintiff will have a i:»erpetual right to sue in respect 
of it. Because, under s. 28, at the end of the period of limitation for 
a suit for possession calculated from the date of dispossession, the 
plaintiff”s right to the property will be extinguished and the defendant 
will acquire a right to the property, with the result that the defendant's 
act will cease to be a wrong from that moment." The reason is that 
S. 23 is based on the principle that there arises a fresh cause of action 
at every moment of the time during which the wrong continues and 
on the expiry of the period of limitation in respect of the cause of 
action whicli arises immediately on the disi)Ossession, the plaintiff’s 
right to the property will be extinguished and the defendant will 
acquire a right to it. 

Theoccui)ation for private residence of a balakhana over a mosque 
was held in the undermentioned case,’’ to be a desecration of a place of 
worship and a continuing wrong. The decision can be supported on 
the view that the occupation was only a trespass and nob a complete 
ouster. 

17. Procuring wrongful attachment under Section 146 
of the Criminal Procedure Code. — Where, by reason of the 
defendant s act in attempting to interfere with the plaintiff s posses- 
sion, the Magistrate is compelled to intervene and attach the property, 
the act of the defendant must, according to the High Court of Calcutta 
be taken to have created a state of affairs, every moment’s continuance 
of which is a new wrong against the plaintiff for which the defendant 
is responsible. The wrong is therefore continuinrj one and limitation 
for a suit for a declaration of title begins to run at every moment 

7. (*49) 36 AIK 1949 Orissa 1 (9) : 14 Cut L Tim 73 (DB), hadhalcrishna Das v. 
liadharamann Stcami. 

(’42) 29 A I K 1942 Pat 188 (189) : 197 Incl Gas 818 (DB), Kitseshwar Jha v. 
Ulna Kant. 

(’40) 27 A I li 1940 Pat 449 (455) ; 19 Pat 208 : 190 lud Cas 4G (DB), Bibhuti 
Narayan Singh v. Mahadeo Asrain. 

ISce also (’41) 28 AIR 1941 Pat 181 (183) : 19 Pat 852 : 194 Ind Cas 243 (DB), 
Akhauri ITailvmnt v. Deo Narain. (In this case it is held that in case of dis- 
IXMsession, a suit for possession will not lie under S. 28 after 12 years from 
the dispossession — But it is not clear whether this will be so even on the 
assumption that disjxjssession is a continuing wrong The trend of the judg- 

ment seems to be to the efiect that as the plaintiff’s right to the property will 
be extinguished under S. 28 after 12 years from the dispossession the dis^xisses- 
sion is not a continuing wrong— It is difficult to follow the reasoning.)] 

[But see (’40) 27 A I R 1940 U^h 359 (362) : I L R (1941) I.ah 22 : 191 Ind 

Cas 42 (FB), ' Khair Muha^umad Khan v. Mt. Jannat. (Submitted not 
correct.) 

(’39) 26 A I R 1939 Nag 145 (146) : 182 Ind Cas 613, Superintendent, Lei^rosy 
Asylum^ v. Ham sahaigir . (The assumption that if dispossession is hold to be a 
continuing wrong, a suit for possession would never become barred and Arts. 
142 and 144 would be reduced to a dead letter, if not correct.)] 

8, (’17) 4 A I R 1917 Lah 160 (161, 162) : 39 Ind Cas 116 : 1917 l^un Re No. 31 
(DB), Muhammad Ahamad v. Muhammad FazaL ( (’09) 1909 Pun Ke No. 53 
(DB), Yad AH v. Mtibarah Ali^ distinguished.) 
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of the time during which the wrong continues.^ The right to the 
declaration is based on the infringement of the negative duty of not 
interfering with the plaintiff s right to actual possession. The case 
must be distinguished from a ease where the defendant has ousted the 
plaintiff from possession and the plaintiff sues for possession as the 
effect of an attachment under s. 146 is not the dispossession of the 
rightful owner, the legal possession still continuing in him notwith- 
standing the attachment; so that the defendant’s act may be treated 
as amounting to a fresh interference with the plaintiff’s possession at 

e\ery moment of the time during which the attachment continues, 
(See Note 16 .) 

The High Court of Patna has also taken the same view as that 
of the Calcutta High Court.^^ 

The High Court of Madras has, however, held that the defendant’s 
act resulting in an order of attachment under s. 146, Criminal Procedure 
Code, is not a continuing wrong and that a suit for a declaration must 
be brought within six years of the date of attachment.^ The decision 
does not say why it is not a continuing wrong, and does not advert to 
the principles and tests applicable for finding out whether a wrong is 
a continuing one or not. As has also been obsex'ved in the undermen- 
tioned case,^ the decision of the Madras High Court leads to an obvious 
anomaly, namely, that if the suit is not brought within six years of 
the attachment, neither of the claimants can obtain a declaration of 
title, and yet the title continues unaffected in the true owner, the 
Magistrate thus continuing as a stakeholder for an indefinite period. 

In the undermentioned case^ where the facts did not show that 
the attachment of the property by the Magistrate was caused by the 
wrongful denial of the plaintiff's title by the defendants, it was held 
that the defendant was not guilty of any wrong and consequently no 
fresh i3eriod of limitation began to run under this section, and that 

Section 23 — Note 17 

1. (’22) 9 AIR 1922 Cal 419 (421) ; 49 Cal 544 : 65 Ind Cas 200 (DB), Panna Lai 

Bistcas V. Panchu Puidas. (Plaintiff dispossessed by defendant Subsequent 

attachment by ^lagistrate under S. 146 constructively restores possession to 
plaintiff — Case can be treated as one of continuing wrong.) 

(’16) 3 A I R 1916 Cal 751 (754) : 31 Ind Cas 242 (DB), Brojendra Kishote Roy 
V. Bharat Chandra Roy, 

la. (’22) 9 AIR 1922 Cal 419 (421) : 49 Cal 544 : 65 Ind Cas 200 (DB), Panna Lai 
Biswas V. Panchu Ruidas, 

(’16) 3 A I R 1916 Cal 751 (752) ; 31 Ind Cas 242 (DB), Brojendra Rishore v, 
Bharat Chandra. 

(’03) 26 Mad 410 (415) (DB), Rajah of V enhaiagiri v. Isakayalli Sid)biah. 

lb. (’38) 25 A I R 1938 Pat 212 (215) : 175 Ind Cas 256, Ghamandi Misser v. 
Jagarnath Misser, ( (’33) AIR 1933 Pat (224) (DB), Jurawan v. Ramsaralcht 
followed.) 

2. (’03) 26 Mad 410 (416) (DB), Rajah of V enkaiagiri v. Isakapalli Suhbiah, 
(*93) 20 Cal 906 (DB), Chukkun Lai v. Lolii Mohan, dissented from.) 

3. (’16) 3 AIR 1916 Cal 751 (753) : 31 Ind Gas 242 (DB), Brojendra Kishore Roy 
V. Bharat Chandra Roy, 

4. (’25) 12 AIR 1925 Nag 236 (236) : 20 Nag L R 195 ; 85 Ind Cas 631, Yeknath, 

V, Bahia, 
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the right to a declaration accrued on the date of the attachment by Section 23 
the Magistrate which gave rise to the cause of action for declaration. Notes 17—18 

18. Other cases of continuing wrongs independent of 
contract. — A wrongful seizure of moveable property under a legal 
process is not a continuing wrong. ^ So also, the withholding of the 
l^roperty seized is not a continuing wrong.* The contrary view taken 
in the cases cited below^ is not correct. 

Where Swetambari Jains x)laced charans or impressions of foot- 
prints of saints on a sacred hill, and such placing constituted the 
infringement of a right of the Digambari Jains, it was held by the 
Privy Council that the wrong committed was a continuing one within 
the meaning of s. 23.’^ The duty in the above case was to refrain from 
placing any such thing on the hill. The placing of it effected a change 
in the condition of things which was a continuing source of injury for 
which the Swetambaris were responsible, 

A wrong entry in the village papers against the rights of the 
plaintiff is not a continuing wrong. The wrong, if at all, is committed 
once and for all when the entry is made.^ 

Section 23 — Note 18 

1. (’40) 27 AIR 1940 Kang 276 (277) : 1941 Hang L K 1 : 192 Ind Gas 625 (FB). 

Eng Oim Moh Firm v. Chinese Merited Bankiyig Co. Ltd. (In execution of 
decree decree-holder wrongfully attaching property of stranger — Suit by stranger 

for compensation for wrongful seizure is governed by Art. 29 Such wrongful 

seizure is not continuing wrong within S. 23.) 

(’37) 24 AIK 1937 Mad 117 (117) : I L K (1937) Mad 491 : 107 Ind Gas 495, 

Comynissioner , Salem Municipality v. liakthavatsalu. ((1905) 1 Ch 205 
Harrington (Earl) v. Derby Cor poration relied on.) 

(*30) 17 AIK 1930 Mad 035 (637) : 53 Mad 621 ; 126 Ind Gas 721 (DB), Fannaji 
Devi Chand Co. v. Sanaji Kapiirchand, 

(’14) 1 AIK 1914 Mad 135 (130, 137) : 38 Mad 655 : 24 Ind Gas 754 (DB), 

N. VenkataramUr v. Vythilinga Thambiran. ((’02) 25 Mad 540 (DB), Pamu 
Sanyasi v. Zamhular of Jayaimr followed.) 

( 07) 29 All 615 (618) : 4 All L Jour 548, Tlajn Narain v. Umrao Singh. (Semble.) 

( (5) 24 Suth W K 298 (299) (DB), Ham Singh Mohapatiur v. Jihotiro Maiijee. 

See also Note 8 to Article 29. 

2. ( 02) 25 ilad 540 (542) (DB), I^amu Sanyasi v. Zamindar of Jayapur. ((’01) 

24 Mad 339 (DB), Yamuna Bai v. Solayya distinguished — But the distinction 
does not seem to be one which makes any difference in principle.) 

( <3) 19 Suth W R 339 (341) (DB), Hughes v. Municipal Commrs. Hoicrah. 

3. ( 25) 12 AIR 1925 All 131 (1321 : 81 Ind Gas 1038, Manga v. Ouxnga Mai. 

(The detention of property is a continuing wrong.) 

(’23) 10 AIR 1923 All 146 (148) : 45 All 208 : 73 Ind Gas 299 (DB), Jhabbu v. Mt, 

Batul. (Suit for damages for wrongful distraint— Limitation — U. P. Tenancy 

Act, S, 146 Unlawful distraint continues and is renewed every day that the 

distraint lasts Limitation must be calculated from the date when the distraint 
ends.) 

( 01) 24 Mad 339 (3411 (DB), Yamuna Bai v. Solayya Kavundan. (Detention is a 
continuing wrong.) 

4. (’33) 20 AIR 1933 P G 193 (197) : 60 Ind App 313 : 12 Pat 681 : 144 Ind Gas 
346 (P C), Hukum Chand v. Maharajah Bahadtcr Singh. ((’80) 6 Gal 394 (PG) 

Bajrupkoer v. Abdul Hossein relied on.) 

v. Bambaran. 

(06) 4 Cal L Jour 668 (572, 573) : 11 Cal W N 186 (DB), Shyamanand Das v. 

Jiaj Narain Das. (It is not a wrong at all.) 
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Section 23 
Notes 18-19 


f.„„ rj® °° ° f “siuea agsinst 4 restraining him 

he 1, tlf® “ ^ »' ‘I'* Of'ier beiWs up 

E 8^ C vil p'° ““‘“"'“S wrong, and an applieation under o. u, 

The i’ f ■ barred as long as the wail remains." 

intrin^meftTorninuL^ 

under the law to a water-connection to his 
house from the inunicipal main pipes and the municipality cuts off 

the connection, there is clearly a continuing wrong so lon« as the 
connection is withheld.® “ 

hoi. “ nuisance by throwing latrine-water through a 

hole in the wall is a continuing wrong.® 

The refusal of the public authority to follow the prescribed 
procedure under tire Land Acquisition (Mines) Act of 1885 and to pay 
compensation is not a continuing wrong.^® 

\\here Sikhs had acquired title by adverse possession over a 

mosque, it was held that all rights of the Muhammadans in the mosque 

including the right to pray, were extinguished and hence the refusal 

of the Sikhs to allow the Muhammadans to pray could not constitute 
a continuing wrong.^^ 

The defendant, a co-owner fixed a persian wheel over a well 

which was in enjoyment of the plaintiff. It was held that the fixing 

of the wheel amounted to a continuing wrong. Where the trustees 

under a trust continued to pay a certain monthly amount to the male 

heirs of the settlor for a long period to the exclusion of the female heirs 

It was held that the cause of action for a suit for declaration of title 

by the female heirs arose when effective denial of their right first took 

place and not upon the making of each payment and that this section 
did not apply. 


1 9. Successive breaches of contract This section does 

not apply to successive as opposed to continuing breaches of contract. 
Section 23 of the Act of 1871 did not provide for continuing breaches 
of contract, but for successive breaches of contract and continuing 

( 10) 5 Ind Gas 115 (116) (DB) (Gal), Mohamed Mehdi Hasan Khan v. Phul Knar. 
(’37) 24 AIR 1937 Oudh 291 (293) : 13 Luck 143 : 166 Ind Gas 774 (DB), Baa/;: of 
Upper India v. Mt. Hira Kuer. 

6. (’36) 23 AIR 1936 Lah 334 (334, 335) : 162 Ind Gas 303 (DB), Moti Bam v. 
Hans Baj. (Reversing (’35) AIR 1935 Lah 702, Moti Bam v. Hans Baj.) 

7 . (’12) 15 Ind Gas 116 (117) : 1913 Pun Re No. 97 (DB), Abdul Salam v. Hamid 
Ullah. 

8. (’29) 16 AIR 1929 All 870 (871) : 118 Ind Gas 713 (DB), Municipal Board, 
Allahabad v. Sardar Bahadur Johari. 

9. (*21) 60 Ind Cas 529 (529) (Lah), Ruktv-ud-Din r. AUaf Ahmad. 

10. (*36) 23 AIR 1936 Pat 513 (518) : 15 Pat 510 : 164 Ind Cas 860 (DB), Secy, 
of State V. Liodixa Colliery Co., Ltd. 

11. (’38) 25 AIR 1938 Lah 369 (385, 386) : 175 Ind Cas 945 (PB), Masjid Shahid 
Ganj V. Shiromani Qnrdxcara Parhandhah Committee, Amritsar. 

12. (*50) 37 AIR 1950 East Punj 21 (23), Thaman Singh v. Sohna. 

13 . (’44) 31 AIR 1944 Oudh 139 (147) : 19 Luck 515 : 216 Ind Cas 276 (DB), Md. 
Ata Husain v. Husain Alt. 
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wrongs and nuisances. As to successive breaches of contract, it \^as 
provided that a fresh right arose and a fresh period of limitation 
began to run upon every fresh breach,^ but it was also provided that 
this did not apply to suits for the breach of contracts for the ]myment 
of money by instalments, where, on default made in payment of one 
instalment, the whole became due.^ 

The provision as to successive breaches has not been re-enacted 
in the corresponding section in the succeeding Acts. This, however, 
cannot be taken to mean that successive bi'eaches of contract do not 
give rise to successive causes of action. Article 115 of the Act makes it 
clear that in the case of successive breaches of contract, time begins to 
l un upon every breach. Where, therefore, a party has recurring or 
successive causes of action under the terms of a contract, each cause 
of action will give a fresh start to the period of limitation and the 
mere fact that a party has not availed himself of the earlier cause of 
action will not prevent him from availing himself of a later one.'* 

A contrary view was, however held in the undormentioned case.^ 
In that case A, who purchased land from B, agreed to pay certain fees 
annually to B in respect of such land, and further stipulated that in 
default of payment as agreed to, B should be entitled to the possession 
of a portion of the land. A never made any payment and twelve years 
after the first default, B sued for possession of the said portion. It was 
held that time ran only from the date of the first default and that the 
suit was barred under Art. 143 of the Act. A similar view was held in 
the undermentioned case.^ The decisions, it is submitted, do not seem 
to bo supported on principle. See also the undermentioned case.® At 
the same time, it should be remembered that if a breach of contract 
gives the plaintiff a cause of action to sue for possession his right to 
the property will, under S. 28, be extinguished nothwithstanding that 
subsequent breaches may give him fresh causes of action. (See Note IC.) 

Where A stands surety for B, a judgment-debtor who has been 
arrested in execution of a decree, and according to the terms of the 
surety bond, a undertakes but fails to produce B on each date of hearing 
of the case, the case is one of succesnive breaches and is not one of a 
continuing breach.^ Similarly, where A executes an instalment bond in 


Section 23 — Note 19 

1. ( 75) i N W P H C K 53 (54, 55) ^DB), Sad)ia v. Mt, Jihagyani. (^loitoagee 
undertaking to pay annuity — Condition of forfeiture on default — Each de"fault 
gives a fresh cause of action.) 

2. (’75) 24 Suth W B 20 (20) (UB), Ilaghoo Nath Doss v. Jianee Shiromonee Pat 
Mahadebee. 


Ind Cas G09 : 11 Pat 112 (DB), 


3. (’31) 18 AIR 1931 Pat 285 (290, 291) : 134 
Mukhdeo Singh v. Harakh Narayan Sijujh. 

4. (’82) 4 All 493 (496) : 1882 All W N 125 (DB), Bhojraj v. Gxdshan Ali, 

5. (’97) 1897 Pun Re No. 28, Achhar Mai v. Iluhvian. (Plaintiffs cause of action 
arose on the date of the first default in paying interest ) 

6. (’16) 3 AIR 1916 Lah 403 (404) : 35 Ind Cas 235 (236), Locha Ram v. Jind- 
icadda Khan. (Denial of landlord’s title — Landlord can condone forfeiture of 
right— He is entitled to sue on subsequent act occasioning forfeiture.) 

7. (’35) 22 AIR 1935 Lah 174 (175) ; 153 Ind Cas 459, Jalaldin v. Mehanga Ram. 


Section 23 
Note 19 
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Q ^on i"^g“eQfc-creditor, stipulating that he will pay monthly 

INotes 19-20 a certain sum of money, and that if five consecutive instalments are 

not paid, B might call for payment of the whole amount and execute 
he decree, the case is one of successive breaches. The non-payment 
of instalments is a constantly recurring cause of action and the 
decree. holder B can treat as his cause of action aiiy of the defaults.® 
Where under a compromise the defendant undertook to deliver a 
certain quantity of grain to the plaintiff yearly, it was held that the 
failure to pay each year gave rise to a fresh cause of action and that 
the plaintiff could enfoi’ce his right to the grain for as many years 
back as were the period of limitation.® 

20. Successive wrongs independent of contract. The 

section does not apply to successive wrongs. Where there are successive 
infringements of an existing or continuing right, each infringement is 
a wrong thus giving rise to successive wrongs, affording successive 
causes of action. As in the case of successive breaches of contract, the 
mere fact that a party has not availed himself of an earlier cause of 
action will not prevent him from availing himself of a later one. Thus, 
each act of trespass gives a new cause of action for a proceeding to 
restrain the trespass.^ Similarly, where plaintiff sued for a perpetual 
injunction restraining the defendant from discharging rain-water on 
the roof of the plaintiff’s shop through a parnala^ it was held that 
on each occasion when the defendant discharged water through the 
parnala on the plaintiff’s roof, the plaintiff got a fresh cause of action 
and that the last occasion when this was done may be availed of as 
the cause of action for a suit.® In Jalandhar Thakur v. Jharula Dasi^ 
where X was appropriating for himself without any right the daily 
surplus income from the offerings made to a Hindu temple, and ten 
years after X had begun to do so the shebait of the temple sued X for 
a declaration that he was entitled to the said income, it was held by 
their Lordships of the Privy Council that the suit was not barred by 
limitation. Their Lordships observed: “On each occasion upon which 
Jharula Das received and wrongfully appropriated to his own use a 
share of the income to which the shebait was entitled, Jharula Das 
committed a fresh actionable wrong in respect of which a suit could 
be brought against him by the shebait.” 

See also the undermentioned cases.^ 

8. (’69) 12 Sufch W R 71 (72) : 3 Beng L R App 112 (DB), ML Khedu v. Kalu. 

9 . (’04) 1904 Pun L R No, 106, p. 393, Rattan Das v. Gopal Das, (Words ‘con- 
tinuing breach’ were however used. This is not correct.) 

Section 23 — Note 20 

1 . i*14) 1 AIR 1914 All 531 (532) : 25 Ind Gas 185, Sheo Prasad Sonar v. Maiigar 
Manhar. (Door opened in wall for passage to defendant’s house through plaintiU’a 
land.) 

2. (’20) 7 AIR 1920 Lah 195 (196) : 56 Ind Gas 1003, Nur Muhammad v. Gauri 
Shankar. ( (’14) AIR 1914 All 531, Sheo Prasad v, Mangar^ followed.) 

See also Note 10 to Article 120. 

3 . (’14) 1 AIR 1914 P G 72 (74) ; 42 Gal 244 : 41 Ind App 267 : 24 I. G. 501 (PG). 

4 . (*45) 32 AIR 1945 Nag 106 (109) : ILR (1945) Nag 273, Mahomedans of Lonar 
V, Hindus of Lonar. (Suit by Hindus against Muslims for declaration that 
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24. '^ In the case of a suit for compensation for an act Section 24 
Suit for compen- which does not give rise to a cause of 

sation for act not action unless some specific injury actually 
actionable without results therefrom, the period of limitation 
special damage. shall be computed from the time when the 
injury results. 

Illustrafion, 

A owns the surface of a field. B owns the sub-soil. B digs coal thereout 
without causing any immediate apparent injury to the surface, but at last the 
surface subsides. The period of limitation in the case of a suit by A against B 
runs from the time of the subsidence. 

• Act of 1877 : S. 24. 

Same as above except Illustration (b) (now repealed) which was as follows : 

(b) A speaks and publishes of B slanderous words not actionable in them- 
selves without special damage caused thereby. C in consequence refuses to eni 2 )loy 
B as his clerk. The period of limitation in the case of a suit by B against A for 
compensation for the slander does not commence till the refusal. 

Act of 1871 : S. 25. 

25 . In the case of a suit for compensation for an act lawful in itself, which 
Suit for compensa’ becomes unlawful in case it causes damage, the period 

tio7i fer act becoming of limitation shall be computed form the time when 
xinlaxvful. damages accrues. 

Illustration, 

A owns the surface of a filed. B owns the sub-soil, B digs coal thereout 
without causing any immediate apparent injury to the surface, but at last the 
surface subsides. The period of limitation runs from the time of the subsidence. 

Act of 1859. 

No corre.sponding provision. 

suit property was Hindu Devasthan in which Hindus had right to worship in 
their own way — Every time defendants dispute plaiutifis’ right there is recurring 
cause of action.) 

(■41) 28 AIR 1941 Mad 498 (500) : ILR (1941) Mad 544 : 198 Ind Cas 793 (DB), 

Srinivasa Ayyangar v. Rainanujachariar. (Plaintiff having right to perform 
festival in temple — Order under S. 144, Criminal P. C. obtained by defendant in 
1914— Festival not performed by plaintiff upto 1927 —Festival held again in 1930 
and defendant obtained order uiider S. 144— Suit by plaintiff for dejlaration in 
1930 held not barred.) 

( 99) 23 Bom 659 (665) : 1 Bom L R 118 (DB), Jugal Kishore v. Bakslima^idas, 

(Every breach of constructive trust gives a fresh cause of action.) 

(’20) 7 AIR 1920 Cal 558 (560) : 57 Ind Cas 805 (DB), Dhanpat Singh v. Mahesh 

Nath, (Every denial of the right to an account from a trustee will give rise to a 
fresh cause of action.) 

( 09) 1 lud Cas 289 (302) (DB) (Cal), Baroda Pi'osad Banerjee v. Gajendra Nath 
Boner jee. (Do.) 

(’18) 5 AIR 1918 All 102 (104. 105) : 44 Ind Cas 930 : 40 Ail 461 (DB), Debi 

Prasad v. Badri Prashad, (Each invasion of right to take fallen woed gives rise 

to a fresh cause of action and suit for declaration can be brought within six years 
of each invasion.) 

( 83) 7 Bom 323 (327) : 7 Ind Jur 613 (DB), Anandrao Bhikaji v. Shankar Doji, 

(Infringement of right of exclusive worship.! 

( 75) 24 Suth W R 97 (98), Ramphul Sahoo v. ^lisree Ijall. (A suit to have a 
drain closed on the ground that it passed through plaintiffs laud — Held that 
the claim was not barred by limitation.) 
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Section 24 Synopsis 

Note 1 1 , Scope of the section. 

2. Breach of contract. 

3. “Specific injury.** 

4. “Act.** 

5. Starting point of limitation. 

1- Scope of the section. — This section applies only where 
the act of the defendant does not, of itself, constitute a legal injury, 
but an injury subsequently results therefrom,^ In such cases, time will 
run only from the time when the injury I'esults. The illustration to 
the section makes this clear. B*s act in digging coal does not constitute 
a legal injury inasmuch as he owns the sub-soil and is entitled to dig 
coal. But the subsidence resulting from this act is itself an interference 
with a’s enjoyment of his jiroperty and is an injury.^ Where the act 
of the defendant itself constitutes a legal injury, this section has 
no application and the mere fact that the plaintiff suffers damage 
subsequently will not enable him to compute the period of limitation 
' for a suit for compensation in respect of such act, from the date of 

the damage. Thus, where A threw sulphuric acid on the face of B, as 
a consequence of which B, after some time, lost his eyes, and sued A 
for damages, it was held that the act of A in throwing sulphuric acid 
was an assualt, in itself constituting a legal injury; that S. 24 did not 
therefore apply, and that time would run, not from the date when 
the plaintiff B lost his eyes, but from the date when the act was 
committea.^ Similarly, where owing to the wrongful omission of the 
defendant District Board, the plaintiff’s trap dashed against a heap 
of road gravel and the plaintiff injured himself, as a result of which 
his leg had subsequently to be amputated, and he sued the District 
Board for damages, it was held that this section did not apply to the 
case, that the illustration made it clear as to the class of oases to 
which the section applied, and that time ran not from the date of the 
amputation of the leg, but from the date of the accident.* Where a 

Section 24 — Note 1 

1. (*24) 11 AIR 1924 Born 290 (292, 294) : 84 Ind Cas 796 (DB), Abdulla 
2Iahommed Jahli v. Abdulla Mahomed Zulaikhi, (It is only where it is neces- 
sary to consider the act plus the consequences as cause of action that the time 
runs from the consequences where those consequences are injurious.) 

ISee also (*27) 14 AIR 1927 Nag 85 (83) : 98 Ind Gas 679, Hardeo v. Ram- 
chandra. 

(*74) 1 N W P H G R 292 (293) (DB), Furookh Hoseiii v. Fuzul Uosein. (Mali- 
cious act — Time will run from the time when the act was committed, or at 
least from the time when damage resulting from the injury was actually 
suffered.)] 

2. (*9l) 18 Gal 91 (96) (DB), Dwarka Nath Gupto v. Corporation of Calcutta. 

3. (*24) 11 AIR 1924 Bom 290 (292) : 84 Ind Gas 796 (DB), Abdulla Muhammad 
Jahli y. Abdulla Mahomed Zulaikhi* 

4. (’20) 7 AIR 1920 Pat 324 (329) : 58 Ind Gas 749 : 5 Pat L Jour 359 (DB), 
Allan Matheivson v. District Board, Manbhum, (In cases of personal injury, 
fresh cause of action does notarise by reason of the mere aggravation of the 
original injury.) 

See also S. 23 Note 3. 
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person delivered certain goods to a railway company for carriage and 
the company allowed the goods to deteriorate due to rain water, etc., 
it was held that this section applied and no suit for damages could be 
brought unless and until specific injury occurred to him.^* Where a 
person was wrongfully restrained it was held that the wrongful restraint 
was actionable per se and it itself gave rise to a cause of action. The 
limitation started when the wrongful restraint took place and not when 
injury i. e. illness to such person, resulted from it.^^ 

The corresponding section of the Act of 1877 contained another 
illustration as follows : 


(b) A speaks and publishes of B slanderous words not action- 
able in themselves without special damage caused thereby, c, 
in consequence, refuses to employ B as his clerk. The period of 
limitation in the case of a suit by B against A for compensation 
for the slander does not commence till the refusal.’* 


A slander, in India, is clearly an act in itself constituting a legal 
injuiy, being an infringement of the legal right of reputation, (see 
Art. 25 and commentary thereunder.) In view of the discussion above, 
S. 24 will not apply to such cases and the illustration was therefore 
wiong, hence, apparently, it has been omitted from the present section. 
Before the amendment of s. 235 of the Companies Act by Act xxil of 
1936, it was held in the undermentioned case^’ that this section would 
apply to an application under section 235 of the Companies Act, 1913 , 
which was to be regarded as a suit) for compensation for misfeasance 
of the directors (being wilful neglect and breach of trust). It is 
submitted that this view was not correct. The misfeasance in the case 
was clearly itself a wrongful act and s. 24 could not apply to such 
cases. The undermentioned cases® were also cases of similar applica- 
tions, the limitation applicable to which had to be decided. In none 
of these cases, however, was the applicability of s. 24 considered or 
adverted to. Under the Companies Act. as amended above, limitation 

in the Act itself and under s. 29 , 

this section will not apply to them. 


The section does not extend or restrict any period of limitation 
but altera the date or time from which limitation has to bo computed 
fording to the third column of the articles of the first schedule, 
ihus, if the suit is for compensation for any malfeasance or mis- 


1942 Mad 539 (548) : I L R (1942) Mad 69G : 203 lud Gas 4 
(DB), Gurucharan Kaur v. Madras Prcnnnce, 

-2G : 127 Ind Gas 305 (DB 

Uov%nd Narayana v. Rangnath Gopal. ^ 

^DhimsL^h^ ® 907 (DB 

lintm b%ngh v. Basheshar Nath. ' 


Section 24 
Nnte 1 


% 
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Section 24 
Notes 1-2 


feasance, independent of contract, which is not actionable without 
specific injury, the period of two years prescribed by Art. 36 will run, 
not from the date of malfeasance or misfeasance, but from the time 
when the injury results.^ The eiBfect of this section on Article 36 is, 
thus to postpone the starting point of limitation to the date when the 
injury results. Similarly, where an act, not actionable without proof 
of specific injury resulting therefrom, is done by a local authority in 
pursuance of their powers under a statute, the commencement of the 
period of limitation under Article 2 will, by virtue of this section, be 
postponed to the time when the injury results.® 

2. Breach of contract. — It has been held -by the High Court 
of Allahabad that the section applies not only to suits based on toi'ts 
but also to suits based on contracts.^ Thus, where A entrusted a 
certain sum of money to B to be paid by the latter to A*s mortgagee 
and B failed to pay the amount \iithin a reasonable time, it was held 
by Ashworth, J., that the mere failure to pay did not give rise to a 
cause of action for compensation but that a cause of action arose 
when A suffered damages by being forced to pay an additional sum as 
interest to his mortgagee, and the suit was therefore governed by this 
section read with Article 116 of the Act.^ A contrary view, namely, 
that the section applies only to suits based on torts and not to suits 
based on contracts, has been held by the High Court of Rangoon.® The 
High Court of Patna has held that though in proper cases S. 24 can 
be applied to actions on contracts, in a suit for compensation for a 
breach of contract, the breach of contract per se gives rise to a cause 
of action and time runs from the date of the breach and to such a 
case S. 24 has no application. ** 

7. (*29) 16 AIE 1929 Pat 245 (246^ 8 Pat 776 : 120 Ind Gas 626 (DB), Jagan^ 
nath Mai'wari v. Kali Das Raha, 

See also Article 36 Note 4. 

8. (*09) 2 Ind Cas 819 (824) : 1909 Pun Be No. 72 (DB), Richard Watson v. 
Municipal Corporation, Simla, 

(’91) 18 Cal 91 (96, 97) (DB), Dioarlca Nath Gupto v. Corporation of Calcutta, 
(Construction of reservoir by Corporation of Calcutta - Subsidence of plaintiff’s 
house caused —Subsidence gives a cause of action.) 

See also Article 2 Note 8. 

Section 24 — Note 2 

1. (’26) 13 AIR 1926 All 605 (609) : 95 Ind Cas 913 (DB), Kedar Nath v. Har 

Govind, 

2. (’26)13 AIR 1926 All 605 (607, 608) : 95 Ind Cas 913 (DB), Kedar Nath v. 
Har Govind, (Kanhaiya Lai J., dealt with the case as falling under Article 83 
and did not advert to S. 24.) 

3. (’38) 25 AIR 1938 Rang 258 (259, 260) : 1938 Rang B R 457 : 176 Ind Cas 608 
(FB), Anamalai Chettyar v, N. M. Cowasjee, (Limitation applicable to a suit 
brought against an advocate for neglect or misconduct in his professional duties 
is that prescribed by Art. 90 and not by S. 24, as such suit arises on negligence 
arising out of contract between principal and agent and not out of tort — A I R 
1936 Rang 510, relied on.) 

(’36) 23 AIR 1936 Rang 510 (514) : 166 Ind Cas 48. V, M. Gany v. Leong Chye, 

( (’26) AIR 1926 All 605 (DB), Kedar Nath v. Har Govind, Dissented from.) 

4. (’51) 38 AIR 1951 Pat 348 (Para 8) : 28 Pat 974 (DB), Jagat Kishore v, 
Parmeshtvar Singh, (Judgment- debtor paying out of Court — Decree-holder not 
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3. ** Specific injury.*’ — The word “injury** in this section Section 24 
includes legal injury} The word “specific” means “that can be Notes 3-5 
specified.*’^ 

4. “Act.” — Under S. 3 cl. (2) of the General Clauses Act, 1897, 

“act** includes “illegal omissions.**^ 

5- Starting point of limitation. — The computation of time 
in cases coming under this section is to be made from the date on 
which the injury results and not from the date on which the jdaintiff 
becomes aware of the injury or loss.' 


Computation of All instruments shall, for the 

time mentioned in purposes of this Act, be deemed to be made 
instruments. with reference to the Gregorian calendar. 

Illustrations, 

(a) K Hindu makes a promissory note bearing a Native date only, and 
payable four months after date. The period of limitation applicable to a suit on 
the note runs from the expiration of four months after date computed according 
to the Gregorian calendar, 

(b) A Hindu makes a bond, bearing a Native date only, for the repayment 
of money within one year. The ixjriod of limitation applicable to a suit on the 
bond runs from the expiration of one year after date computed according to the 
Gregorian calendar. 

Synopsis 

1. Scope of the section. 

2. “Shall, for the purposes of this Act, be deemed.*’ 

3. Instrument fixing thirtieth of a Native month for 
payment — Month containing only twenty-nine days. 

1, Scope of the section. — The ordinary meaning of the 
word “month** in the English language is a lunar month and not the 
artificial month in the Gregorian calendar.' Until the year 1850 the 


• Act of 1877 : S. 25 ; Act of 1871 : S. 26. 

fk^me as above. 

Act of 1859. 

No corresponding provision. 


certifying payment but realising money over again by execution — Breach of 
contract occurs when decree-holder applies for execution contrary to implied 
contract and time begins to run from then and not from the time when the 
money is actually paid over again.) 

Section 24 — Note 3 

1. (’30) 17 AIR 1930 Bom 572 (585) : 54 Bom 226: 127 Ind Cas 305 (DB), Govind 
Narayan v. Rangnath Gopal. 

2. (’26) 13 AIR 1926 All 605 (608) : 95 Ind Oas 913 (DB), Kedar Ilath v. Bar 
Govind, 


Section 24 — Note 4 

1. (*26) 13 AIR 1926 All 605 (609) : 95 Ind Cas 913 (DB). Kedar Nath v. Bar 
Qovind, 

ISee (’91) 18 Cal 91 (96, 97) (DB), Dwarka Nath v. Corporation of Calcutta.'\ 

Section 24 — Note 5 

1- (’36) 23 AIR 1936 Kang 310 (313) : 164 Ind Cas 410, Tavoy Municipaliiu v. 
U Khoo Zun Nee. 

Section 25 — Note I 

1. (’09) 2 Ind Cas 673 (583): 36 Cal 516 (DB), South British Insurance Company 
V. Brajonath Shaha. 


Section 25 


# 


3.Lim.56. 
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Section 25 
Note 1 


word ‘ month” in an Act of Parliament meant only “lunar month," 
but since that date it is used in Acts of Parliament as meaning calendar 
month.^ The rule as to “month” meaning a lunar month in contracts 
still remains the law in England.® It has been held that the same 
interpretation must be given in this country also to the word “month” 
used in a contract in English.^ Thus, where an insurance contract 
provided that the lapse of six months after loss, without any suit or 
action being taken, should be regarded as conclusive evidence against 
the validity of any claim in respect of the loss, it was held that the 
word “month” must be taken to be “lunar month” of twenty eight 
days.® 

A year in English language means the period in which the 
revolution of the earth round the sun is completed. 

The Legislature in this country has, for certain purposes, modified 
the ordinary meaning of the words ‘year’ and ‘month’. Thus, in s. 3 
cl. ( 33 ) of the General Clauses Act, 1897, a month’ is defined as meaning 
a month reckoned according to the British calendar; and in cl. (69) of 
the same Act, a 'yea,r* is defined as meaning a year reckoned according 
to the British calendar. These definitions, however, apply only where 
such expressions have been used in a7iy Act of the Legislature.^ 
The present section enacts that all histruments shall for the purposes 
of this Act be deemed to be made with reference to the Gregorian 
calendar. 


As has been seen already, in cases not falling within the scope 

of these enactments a "month” and a “year” would still bear their 

ordinary meanings as explained above. 

2, ( 09) 2 Ind Cas 573 (583) : 36 Cal 516 (DB), South Sriiish Insurance Com- 
pany V. Brajonaih Shaha. 

’^^arton’s “Law Lexicon.” 

3, ( 09) 2 Ind Gas 573 (583) ; 36 Cal 516 (DB), South Hi'itish Insurance Com- 
pany V. Brajonath Shaha, 

4, (*09) 2 Ind Cas 573 (584) : 36 Cal 516 (DB), South British Insurance Com- 
pany V. Brajonath Shaha. 

5, ( 09) 2 Ind Cos 573 (584) : 36 Cal 516 (DB), South British Insurance Com- 
pany V. Brajonath Shaha, 

6, (’09) 2 Ind Gas 573 (581) : 36 Cal 516 (DB), South British Insurance Com- 
pany Y. Brajonath Shaha, 

(’84) 10 Cal 913 (914) (DB), Saroda Prashad Oanguli v. Paliali Mahanti, (The 
word “months” in S. 32 of Act X of 1859 should be computed, in calculating 
the period of limitation, according to the Baglish calendar.) 

(’79) 4 Cal 497 (497) : 3 Cal L R 398 (DB), Mahomed Elahee Bukhsh v. Brojo- 
hishore Sen, (The judgment in this case simply follows the decisions in 4 Beng 
L R App 53 and 9 Beng L R App 41.) 

(’70) 13 Suth W R 183 (183) : 4 Beng L R App 53 (DB), Maharaj Jay Mangal 
Singh Bahadur v. Bal Rang Pal Singh. (Year and month in the Limitation 
Act must be computed according to the English calendar.) 

(’72) 18 Suth W R 403 (403) ; 9 Beng L R App 41 (DB), Khasro Mandar v. 
Premlal. 

[But see (*24) 11 AIR 1924 Nag 216 (216) : 76 Ind Gas 44, Motiram y, Lakmi- 
chand. (A year calculated according to the Sambat calendar amongst Hindi 
speaking parties should not be considered to mean a year according to the 
British calendar.)] 
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2. “Shall, for the purposes of this Act, be deemed.” 

There was no provision corresponding to this section in the Act of 1859 
and it was held that when a Native date was borne by an instrument, 
and a debt made payable within a certain number of months, those 
months must be taken to be the Native months, and the period of 
limitation reckoned by the English year from the English date which 
may correspond with the Native date on which the stipulated period 
of payment calculated according to the Native months, may expire, 
the reason of the decision being that the parties having used Native 

dates must be presumed to have contracted with reference to Native 
and not to English calendar.^ 


After the introduction of the present provision in 1871 , tliero has 
been a conflict of opinions as to whether the words “month” and “year” 
used in any instrument must, for purposes of the Act, be reckoned 
according to the Gregorian calendar even in cases where the inten- 
tion of the parties to use a different calendar is clearly apparent. In 
Nilkanth v. Dattatraya,^ the High Court of Bombay held tliat the 
^ction means that the parties shall be deemed to have used the terms 
month’ and ‘year’ in the sense they bear in the Gregorian calendar 
In Rungo Bujaji v. Bahajx? the instrument contained a stipulation 
as follows : “In the month of Kartik Shake 1799,— that is to say 

in four months — we shall pay in full the principal and interest.” 
Wesfcropp, C. J., observed as follows : 


The Court thicks that the true construction of the note is 
that the maker was to pay within four (lunar) months from the 
date, which would expire in the month of Kartik. Four months 
according to the Gregorian calendar, would extend beyond that 
month, and expire in Margasheersh. But the legislation in S. 25 
of Act XV of 1877 is absolute. There is no saving of cases in which 
It appears on the face of the contract that lunar months were 
intended by the parties. This Court, must, therefore, be guided 
by S. 25, and hold the period of four months to be, for the 
purpose of ascertaining whether or not the suit is barred by 
lapse of time, four months according to the Gregorian calendar.” 


The view taken in Rungo Bujaji’ s case^ has been followed 
in the undermentioned cases.* In Latifunnissa v. Dhgn Kun- 

Section 25 — Note 2 

V. Marxnu Mohanji. 

varties H Lakshman v. Maroti Baghoji. (Where 

are Hindus, the presumption is that they intended to calc^ate the time 

^ •-*> 

3 . (*83) 6 Bom 83 (85) (DB). 

1924 Nag 208 (208) : 70 Ind Gas 838, Harbhagat v. Naravna 

ii rL J mentioned in a vernacuLr ^ntrtefthe 

decided by reference to calendar months— (’09) 2 Ind Gas 573 (DB), 


Section 23 
Note 2 
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Section 25 
Notes 2-3 


war,^ the question was regarded as one of intention of the parties, 
although jSttngo Bujaji's case^wsbs cited with approval by Beverley, J. 
It was also observed that a liberal construction should be given 
in cases of doubt. In that case the reckoning, according to the Gregorian 
calendar, gave a larger period to the debtor within which to repay the 
money and was accordingly adopted. The High Court of Allahabad has 
also held that the question is one of intention of the parties and if the 
intention of the parties is clear that the months should be reckoned 
in a particular manner, S. 25 will have no application.® The Judicial 
Commissioner's Court of Nagpur also seems inclined to this vie^V,^ 

Where a promissory note bore two dates, one according to the 
Native calendar and the other according to the British calendar and 
the two dates did not tally with each other, it was held that this 
section does not raise any presumption as to the date of the document 
but merely provides that the period of limitation should be worked 
out according to the Gregorian calendar and that the correct date 
should be ascertained on taking evidence.® 

3- Instrument fixing thirtieth of a Native month for 
payment — Month containing only twenty-nine days. — 
Where money advanced under an instrument is stipulated to be 
repaid on the thirtieth of a particular Hindu month and it happens 
that that month in that year contains only twenty-nine days, the 
cause of action has been held to arise only on the first oft he next 
month. Thus, where money was repayable on the 30th Pous 1283 B. S., 


South British Insurance Co v. Brajonath distinguished on. the ground that it 
referred to contract in the English language.) 

(’27) 14 AIR 1927 Mad 917 (918, 919) : 105 lud Gas 241 (DB), Venkatasubra- 
niania v. Bhiravaswami. (The intention of the parties is immaterial where 
Section 25 applies.) 

(’981 11 C P Ij R 91 (93), Bhaiyalal H'ani v. Jamnadas Potdar. (Money to be paid 
in twelve months, i. e., up to Baisakh 1302 Fasli — Months must be calculated 
according to Gregorian calendar.) 

(’36) 23 AIR 1936 Oudh 270 (274) : 12 Luck 109 : 161 Ind Gas 605 (DB). Baja 
Ram V. Rameshwar Bakhsh Singh. (Their Lordships however rely upon 
Section 3, el. (59) of the General Glauses Act which cannot apply to the case.) 

(*31) 18 AIR 1931 Oudh 357 (358) : 134 Ind Gas 601, Ptdai Ram Dubey r. 
Sanchit Misir. 

5. (’97) 24 Gal 332 (384, 385) (DB). 

See also Article 132 Note 23. 

6 . (’15) 2 AIR 1915 All 272 (273) : 29 Ind Gas 980 (DB), Dwarha Prasad v. Raja 
Ram. 

(’25) 12 AIR 1925 All 138 (139) : 82 Ind Gas 330 ; 47 All 66 (DB), Roshan Bal t. 
Bashir Ahmed. (Parties intending to give six months according to Hindu 
calendar for payment —Gregorian calendar not to be applied.) 

See also Article 132 Note 23. 

7. (’*27) 14 AIR 1927 Nag 259 (261) : 102 Ind Gas 588, Madhorao Narayan Rao 
v. Deepchand. 

8. (’41) 28 AIR 1941 Mad 587 (588), Achutkan Nayar v. Achuthan Nayar. (Pro- 
missory note bearing both English date and Malayalam date Inconsistency 
between the two — Computation of time for limitation — Evidence as to date ot 
note is admissible under Evidence Act, S. 96.) 
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and Pous in that year consisted only of twenty-nine days, the 29th Section 25 

Pom answering to the 12th January 1877, it was held that a suit Note 3 

brought on the 13th January 1880 was in time.' This decision has been 

followed by the High Court of Madras in the undermentioned case^ 

arising under similar circumstances. These decisions, however, rest 

on general principles of law and have nothing to do with s. 25 of the 

Limitation Act, 


Section 25 — Note 3 


1. (*81) 6 Cal 239 (240) : 6 Cal L R 553 (UB), Almas Sanes v. M ahomed Buya. 

2, (*94) 17 ^lad G1 (G2) (DB), Gnannsamman^la Pandaram v. Palaniyandi 
Pillai. 



Section 26 


part F V. 

Acquisition of Ownership by Possession. 

SG.*^ (/) Where the access and use of light or air to 
Acquisition of right and for any building have been peaceably 
to easements. enjoyed therewith as an easement, and 

as of right, without interruption, and for twenty years, 

and where any way or watercourse, or the use of any 
water, or any other easement (whether affirmative or negative) 
has been peaceably and openly enjoyed by any person 
claiming title thereto as an easement and as of right without 
interruption, and for twenty years, 

the right to such access and use of light or air, way, 
watercourse, use of water, or other easement shall be absolute 
and indefeasible. 

Kach of the said periods of twenty years shall be taken 
to be a period ending within two years next before the 
institution of the suit wherein the claim to which such period 
relates is contested. 

( 2 ) Where the property over which a right is claimed 
under sub-section (/) belongs to ^[the Crown], that sub-section 
shall be read as if for the words ‘"twenty years” the words 
“sixty years” were substituted. 

• Act of 1877 : S. 26. 

Same as Section 27 of the Act of 1871 below. 


Act of 1871 : S. 27. 

27. Where the access and use of light or air to and for any building has 

been i)eaceablj enjoyed therewith, as an easement, and >33 
Ac^juisition of of right, without interruption, and for twenty years, and 
right to eatenient. where any way or water-course or the use of any water, or 

any other easement, whether aflirmative or negative, has 
been peaceably and openly enjoyed by any person claiming title thereto as an 
easement and as of right, without interruption, and for twenty years, 

the right to such access and use of light or air, way, water-course, use of 
Nvater, or other easement, shall be absolute and indefeasible. 

Each of tlie said periods of twenty years shall be taken to he a period ending 
within two years next before the institution of the suit w'herein the claim to 
which such period relates is contested. 

Kxylanafion, — Nothing is an interruption within the meaning of this 
section, unless where there is an actual discontinuance of the possession or 
enjoyment by reason of an obstruction by the act of some pei'son other than the 
claimant, and unless such obstruction is submitted to or acquiesced in for one 
year after the claimant has notice thereof and of the person making or autho- 
rising the same to be made. 

Illustrations. 

(a) K suit is brought in 1871 for obstructing a right of way. The defendant 
admits the obstruction, but denies the right of way. The plaintiff proves that the 
right w’as peaceably and openly enjoyed by him claiming title thereto as an 
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Explanation, — Nothing is an interruption within the Section 26 
meaning of this section, unless where there is an actual 
discontinuance of the possession or enjoyment by reason 
of an obstruction by the act of some person other than the 
claimant, and unless such obstruction is submitted to or 
acquiesced in for one year after the claimant has notice 
thereof and of the person making or authorising the same 
to be made. 

Illustrations. 

(a) K suit is brought in 1911 for obstructing a right of way. The defendant 
admits the obstruction, but denies the right of way. The plaintiff proves that the 
right was peaceably and openly enjoyed by him, claiming title thereto as au 
easement and as of right, without interruption from Ist January 1890 to 1st 
January' 1910. The plaintiff is entitled to judgment. 

(b) In a like suit the plaintiff shows that the right was peaceably and openly 
enjoyed by him for twenty years. The defendant proves that the plaintiff, on one 
occasion during the twenty years, had asked his leave to enjoy the right. The suit 
shall be dismissed. 

a. Substituted for the word “Government’* by the Governmeut of India 
(Adaptation of Indian Laws) Order, 1937. 


1. History of the law of acquisition 

of easements in India. 

2. Extent of applicability of the 

Easements Act and the Limi- 
tation Act. 

3. Acquisition of easements by 

prescription. 

4. Other modes of acquisition not 

barred. 

4a. Acquisitions of rights other 
than easements. 

5. Who can acquire easements. 

6. Easements of light and air. 

7. Right of way. 

8. Right to watercourse or to the 

use of any water. 

9. “Any other easement.*' 

9a. “Enjoyed.” 


“Peaceably.” 

11. Enjoyment should be open. 

12. As an easement. 

13. “As of right.” 

14. “Without interruption.” 

15. “For twenty years.** 

16. Sixty years' user necessary 

against Government, 

17. Flea of easement. 

18. Onus of proof. 

19. Suit in respect of easements 

Parties. 

20. “Shall be absolute and inde- 

feasible.” 

21. Custom, if can override the 

Limitation Act. 

22. Unity of title or possession of 
dominant and servient estates 

f in the same person — Effect. 


Synopsis 
10 . 


easement and as of right, without interruption, from l.st January 1850 to 1st 
January 1870. The plaintiff is entitled to judgment. 

(bj In a like suit also brought in 1871, the plaintiff merely proves that he 
enjoyed the right in manner aforesaid fiom 1848 to 18G8. The suit Bhitll be dis- 
missed, as no exercise of the right by actual user has been proved to have taken 
place within two years next before the institution of the suit. 

(c) In a like suit, the plaintiff shows that the right was peaceably and 
openly enjoyed by him for twenty years. The defendant proves that the plaintiff 
on one occasion during the twenty years had asked his leave to enjoy the right, 
*The suit shall be dismissed. 


Act of 1859. 

See Note 1 to this Section. 



872 


ACQUISITION OP BIGHT TO EASEMENTS 


TOPIC Indicator 

Abandonment and discontinuance. See Note 14. 

Artificial watercourse. See Note 8# 

Belongs” in sub-section (2) refers to ownership and not to 
possession. See Note 16. 

Enjoyment for twenty years by same person not necessary. 

See Note 15. 

Mere non-user for some time— Not interruption. See Note 14. 
Permissive user — Not user as of right. See Note 13. 

User ‘as of right’ — Presumption, See Notes 13 and 18. 

1. History of the law of acquisition of easements in 
India. — The origin of servitudes seems to have been as ancient as 
that of property. They seem to have been well known both to the 
Hindu and Mahomedan law as well as to the English law. After the 
advent of the British rule in India, the development of the law of 
easements in this country prior to the passing of the special Acts 
relating to easements was marked by the application of the principles 
of English law. In districts outside the Presidency Towns where the 
law was to be administered according to the principles of justice, equity 
and good conscience, the principles of English law were applied as being 
the measure of justice, equity and good conscience but subject to such 
modifications as were suited to the usages and habits of the people. In 
tbe Presidency Towns, the English law was administered by virtue of 
the provisions contained in the charters constituting the High Courts. 
By Regulation v of 1827 the acquisition of easements by prescription 
was provided for so far as the mofussil in Bombay Presidency was 
concerned, the period necessary for such acquisition being thirty years. ^ 
In other Presidencies, sometimes, a user for a period of twenty years, 
and sometimes for a p)eriod of twelve years was held necessary to 
acquire an easement^ and in some cases the question -was regarded as 
one to be decided on the facts of each case whether the enjoyment 
was of sufficient length as to enable the Court to hold in favour of 
acquisition.'^ 

Section 26 — Note 1 

1. (1865) 2 Bom H C R 333 (333), Hambhaii Bapushet v. Bho,\ Babushet, 

(’73) 10 Bom H G R 399 (400), Savalgiapa Virbasapa v, Basvanapa Basapa. 

(1865) 2 Bom H C R 334 (337), Anaji Dattuahet v. Morukshet Bapushet , 

2. (’69) 12 Sutb W R 76 (77) : 3 Beng L R 211 (DB), Kristo Chunder Chucker- 
butty V. Kristo Chunder Biirnick, (A user for the period of twelve years gave a 
person a legally prescriptive right.) 

(’69) 11 Suth W R 522 (523, 524, 525) : 3 Beng U R A C 166 (D B), Kartick 
Chunder Sircar v Kartick Chunder Dey, (Twelve years sufficient.) 

(’69) 5 Mad H C R 6 (21), Ponntisami Tevar v. Collector of Madura. (Period of 
user should be for at least the period of adverse possession which is prescribed 
by S. 1, cl. 12 of the Limitation Act of 1859.) 

3. (*69) 5 Mad H C R 6 (25, 26, 28) (DB), Ponnusami Tevar v. CoUector of 
Madura. (Per lunes, J.) 

(’69) 12 Suth W R 274 (274, 275): 3 Beng L R A C 325 (DB), Roop Chunder Ghose 
V. Roop Moonjuree Dossee. (Long user is enough but no specific number of 
years necessary.) 

(*70) 14 Suth W R 199 (200) (DB), Imantbundee v. Sheo Dayal, (Proof of well- 
established and fixed user is sufficient.) 


Section 26 
Note 1 
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In the year 1859 an attempt was made to insert in the Limitation Section 26 

Bill of that year, the following provisions relating to the acquisition, Note 1 
by prescription, of easements : 

i‘(iv) Subject to the exceptions and to the qiialifications hereinafter 
mentioned, whoever has enjoyed, mediately or immediately, any 
benefit, liberty or privilege derived out of immovable property 
or any right of ownership over the same for the space of twelve 
years without interruption, shall acquire by prescription both 
at law and in equity, a right to the enjoyment of such benefit, 
liberty or privilege as against the owner of such immovable 
property, unless such benefit or privilege shall have been enjoyed 
by some consent or agreement expressly given or made for that 
purpose by some deed or writing. 

'Hv) If the perpetual right to any such benefit, liberty or privilege as 
in the last preceding section mentioned, whether acquired by 
prescription or otherwise, shall have been disused for twelve 
years when it was capable of being used, the same shall be 
extinguished.” 

These sections were, however, omitted wlien the bill was passed 
into law and the old system of administering the law of easements in 
the Presidency Towns and in the mofussil continued. 

The Limitation Act of 1871 introduced for the first time provisions 
relating to easements in sections 27 and 23 thereof corresponding to the 
present S3. 26 and 27. The provisions were confined to the acquisition 
of easements by prescription. The acquisition of easements in other 
ways than by prescription, the extent, incidents and extinction of 
easements were all matters to which the principles of Lnglish law 
continued to be applied. The Act repealed the Bombay Regulation v 

of 1827. 

The Limitation Act of 1877 simply reproduced the sections 
relating to easements in the Act of 1871. 

In 1882 the Indian Easements Acf* was passed codifying the law 
of easements and licenses in India, It however extended only to the 
Provinces of Madras, Central Provinces and Coorg, and so far as such 
Provinces were concerned the provisions of the Limitation Act as to 
easements were repealed. 

By Act VIII of 1891 the Easements Act 1882 was extended to what 
now is the United Provinces, and the Province of Bombay, It applies 
to Sind also ® 

(’70) 13 Suth W R 440 (441) : 5 Beug L R 174 (DB). Mallick Kurim Baksh v. 

Harrihur Mandar. (Long user is enough.) 

( 67) 7 Suth W K 271 (272) (DB), Bhugwan Chiinder Choxodhry v. Shaikh Khosal , 

(Do.) 

also (’68) 10 Suth W B 452 (453) (DB),- Mohiin Chunder Chuckerhutty v. 

Chundee Churn Oooho,] 

4 . See pages 19 to 85. 

5. (’39) 26 AIR 1939 Sind 39 (42) : 179 Ind Gas 884, Abdulla Haroon v. Muni- 

c%pal Corporation, Karachi. (NOTB. — By Act VIII of 1891 the Easements Act 
was extended to the territories administered by the Governor of Bombay Siud 
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The present Act has reproduced the provisions as to easements in 
the Act of 3877 with the following changes : 

(1) Sub-section ( 2 ) of S. 26 is new and enlarges the period of prescrip- 

tion to sixty years where the servient tenement belongs to the 
Government. 

( 2 ) The words “the Crown** were substituted for tlie word “Govern- 

ment** in sub-s. ( 2 ) by the Government of India (Adaptation of 
Indian Laws) Order, 1937. 

( 3 ) Illustration (b) to the section was omitted apparently on the 

ground that it was not correct, no actual user being necessary 
to be shown within two years of the suit. See Note 15. 

As to the applicability of the Limitation Act to Himachal 
Pradesh see the undermentioned case.® 

2. Extent of applicability of the Easements Act and 
the Limitation Act — As has been seen in Note 1 the Easements 
Act now applies to tlie Provinces of Madras and Bombay, the United 
Provinces, the Central Provinces, Sind and Coorg. Sub-section (4) of 

5. 29 of this Act provides that nothing in ss. 26 and 27 and the definition 
of easement in S. 2, cl. ( 5 ) shall apply to cases arising in territories to 
which the Easements Act may, for the time being, extend. Thus, it is 
clear that in the said Provinces, the law of easements in all the 
aspects is solely governed by the Easements Act.^ 

In all the other Provinces in India, the law, so far as the 
a-cquisition of easements by prescription is concerned, is that pres- 
cribed by the Limitation Act. The extent^ incidents, extinction and 
disturbance of easements as well as oth-er modes of acquisition of 
easements, are not affected by this Act and are governed by the 
principles of English law as it stood before the Prescription Act in 
England where the application of such principles is suited to the 
usages and habits of the people.® 

was one of such territories —Sind was made a separate Province under the Gov- 
ernment of India Act, 1935 but the laws in force there previously continued to 
be in force after the separation.) 

6. (’49) 36 AIR 1949 Him Pra 4 (4, 5), Haroo v. Man Das. (Easements Act and 
Limitation Act were made applicable in Jubbal State (Himachal Pradesh) from 
17th September 1946. But they were not made applicable to pending actions. 
Hence, in suits instituted prior to this date, easements such as right of way 
could be claimed only on Lasis of grant and not on the ground of prescription.) 

Section 26 — Note 2 

1. (’39) 26 AIR 1939 Sind 39 (42) : 179 Ind Gas 884, Abdulla Haroon v. Muni- 
cipal Corporation, Karachi. 

. 2. (*12) 12 Ind Gas 60 (61) : 39 Cal 59 (DB), Paul v. WiUiam Robson. 

(’95) 19 Bom 797 (801), Municiimliiy of Poona v. Woman liajarain. (Easement 

of necessity — Acquisition.) 

(’94) 18 Bom 616 (623, 628, 629) (DB), Chuni Pal Mancharam v, Mayiishankar 
Atmaram, 

(’87) 14 Cal 839 (855), Delhi and London Bank Ltd. v. Hem LaU Duft. 

(’27) 14 AIR 1927 Lah 492 (493) : 102 Ind Gas 447, Karam Jlahi v. Ohulam 
Mustafa. (Alteration of easement not increasing burden furnishes no cause of 

action.) 
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The Easements Act has generally adopted the principles of English Section 26 

law in such matters except in certain particulars, and consequently Notes 2—3 

decisions in cases arising under the Easements Act may usefully be 
referred to in dealing with similar cases arising in the Provinces to 
which the Easements Act does not apply.** 

3. Acquisition of easements by prescription. Under 

the early English law, prescription was not regarded as a mode of 
acquiring an easement. Where long user of a particular right was 
proved, it was regarded as evidence that the servient owner acquiesced 
in or consented to such user being made, from which acquiescence or 
consent, a grant or covenant on the part of the servient owner could be 
■presumed,^ provided the nature of the user was what it would have 
been if the person claiming the right had been a grantee or a person 
in whose favour a covenant had been entered into by the servient 
owner. A grantee or a covenantee would exercise the right obtained 
by him openly and peaceably and without fear of interruption. It was 
therefore a user of this nature for a long time that gave rise to the 
presumption of grant or covenant in his favour.- In the course of the 
development of the law, imviemorial user, which at first was regarded 
as necessary to raise the presumption of grant, was changed to user 
for the period of legal memory which reached back to 11S9 A. D. and 
no farther. This was the result of the Statute of Westminster, 3 Edw. 

I, c. 39. Later still, user for the period of living memory came to be 
regarded as sufbeient to raise the presumption of grant. Lastly, user 
for a period of twenty years was regarded as sufficient to raise the said 
prcsurtiption. This was based on tlie analogy of the provisions in the 
Statute of James I, c. 16, whicii limited the period for possessory actions 
to a period of twenty years. But wliatever tlie length of the user was, 
it did not by itself create a right of easement, but was merely regarded 
as raising a presumption of a grant having been made or a covenant 
having been entered into. It was under the blnglish Prescription Act, 

2 & 8 will. IV, ch. 71,^® that a user for a xmrticular period, created by 
its own force, a right which was non-existent.^ But notwithstanding 
that prescription was thus made a mode of acquisition of easements, 
the principle that prescription lies in grant which in its turn is 
based upon the acquiescence or consent of the servient owner has never 

3. See (’39) 26 AIR 1939 Haug 421 (422) : 1940 Rang E K 93 : 185 Ind Gas 605, 

TanSitShan-w. U Po Nyun. (Althoagh Easements Act does not apply to Burma, 

Court must have regard to that Act in considering the question of the acqui- 
sition of a right of way under S. 26, Limitation Act — (’36) AIR 1936 Rung 58 
(DB), Date Cyan v. U Maung, followed.) 

Section 26 — Note 3 

1. Sea Peacock on “Easements,” 3rd Edition, ijages 414, 421, 422, 425. 

[See also (’16) 3 A I R 1916 Sind 29 (31) : 33 lud Gas 615 : 9 Sind L R 101, 

Premji Padha v. Visram A7nul,^ 

2. Peacock on “Easements” 3rd Edition, page 425. 

2a. See pages 17 to 19. 

3. (’76-78) 1 Mad 336 (337, 338) : 1 Ind Jur 802 (DB), Subramania Ayyar t. 

Pamchandra Pao, (English law surveyed.) 

(*69) 5 Mad H C R 6 (20, 21), Pontmsami Tevar \. Collector of Madura. (Do.) 
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been lost sight of^ and is found in the requirement that the user must 
be nec vi, nec clam, nec precario, i. e., peaceable, open and without 
interruption.^* 

This section has followed the general principles of English law 
as to the acquisition of easements by prescription in that it prescribes 
that there must be user for twenty years and that such user must be 
open, peaceful, as of right and without interruption.® Although, thus, 
this section contains the elements which have come down from the 
times when long user was treated as raising a presumption of a grant 
or covenant, the acquisition of an easement under this section is 
independent of the capacity or incapacity of the servient owner to 
make a grant of the easement. Thus, where a person claimed a pres- 
criptive right to the flow of rain water from his compound to a 
municipal drain it was held that whether the municipality could grant 
such an easement was immaterial for deciding the question of 
acquisition of the easement under this section.® 

4. Other modes of acquisition not barred. — The leading 
case on the point is Rajrup Koer v. Abdul Ilossein,^ where the plaintiff 
had enjoyed a right to an artificial watercourse for more than twenty 
years prior to the obstruction complained of, which was, however, more 
than two years before suit. It was held by the High CJourt of Calcutta 
that the claim to establish his right was barred- under section 27 of the 
Act of 1871 {now S. 26). It was held by their Lordships of the Privy 
Council that the Act did not exclude other modes of acquisition, that, 
independent of the Act, a grant could be presumed from long user and 
that on the facts of that case a presumption should be made. Their 
Lordships observed as follows : 

“But the statute is remedial and is neither prohibitory nor 
exhaustive. A man may acquire a title under it who has no other 
right at all, but it does not exclude or interfere with other titles 
and modes of acquiring easements.’* 


4 . See (1861) 1 Sutb W K 230 (230), Moonshee Zumer AH v. Mt. Durgabun. 
(Grant is implied in prescription.) 

(1865) 4 Suth W R 49 (50), Qoluck Chunder Chotvdhury v. Tarinee Churn 
Chukerhutty. (An easement by prescription presupposes a grant.) 

(’26) 13 A I R 1926 Gal 647 (647) : 91 Ind Gas 348 (DB), Ma^nin Khan v. Moiz 
ttddin Khan. 

4a. (’17) 4 AIR 1917 Lab 382 (383): 37 Ind Gas 788: 1917 Pun Re No. 4, Sundar 
V. Nag, (Enjoyment should be nec ri, nec clam^ nec precario,) 

(’31) 18 AIR 1931 Lab 395 (398) : 12 Lab 741 : 135 Ind Gas 51 (DB), Ram Sarup 
V. Abdul Hag. 

5. See (’25) 12 AIR 1925 Gal 788 (789): 87 Ind Gas 19 (DB), Dehari Lai Mukerjee 
V. Asutosh Danerjee. 

6 . (*38) 25 AIR 1938 Pat 423 (424) : 177 Ind Gas 315, Dioarha Prasad v. Patna 
City Municipality . 

Section 26 — Note 4 

1 . (’81) 6 Cal 394 (403, 404) : 7 Ind App 240 : 4 Sar 199 : 7 Cal L R 529 : 4 Ind 
Jur 530 : 3 Sutber 816 : 4 Sbome L R 7 (PC). (Long enjoyment— Legal origin, 
grant or agreement to create the rigbt of easement must be presumed.) 
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It has consequently been held in numerous cases® that a grant or Section 26 
other legal origin could be presumed from long user and relief granted Note 4 

2. {’48) 35 A I R 1948 Mad 222 (225) : (1947) 2 Had L Jour 492 (DB), Venkata- 
ratanam v. Maharaja of Pithapuram. (Right to water.) 

(’46) 33 A I R 1946 Gal 444 (447, 448) : 223 Ind Gas 470, Bholanath Ghose v, 

Momena Khatzin. (No particular period has been prescribed and can, therefore, 
be said to be essential for the establishment of such right but where it is based 
on a claim of continuous or uninterrupted user alone, proof of enjoyment for any 
period not exceeding 20 years will ordinarily be considered insufficient to 
establish immemorial user so as to justify any presumption of easement by lost 
grant.) 

(*41) 45 Gal W N 486 (488), Abdul Hamid v. Ahmed Ali. (In such case enjoyment 
w'ithin two years of suit need not be proved.) 

(’24) 11 AIR 1924 Cal 369 (370) : 69 Ind Gas 183, Amfitnaih Bisivas v. Jogendra 
Chandra Dhaltacharjee. (Immemorial user—Grant may be presumed.) 

(*23) 10 AIR 1923 Cal 291 (291) : 67 Ind Gas 244, Gurzi Prasamia Hoy v. Fnl- 
chand MondaU (The provisions of S. 26 are not applicable where plaintiff sues 
for a declaration of a right of easement on the basis of lost grant.) 

(’23) 10 AIR 1923 Cal 200 (201) : 70 Ind Gas 263 (DB), Ali Mohained t. Sheikh 
Katu. (The right claimed in this case was customary right of —Held it was 
not necessary to rely on S. 26, if the existence of such a right could be other- 
wise established.) 

(’75) 15 Beng L R 361(366,367), Modhoosooden Dey v. Bissonaih Dey. (Partition 
of common property of joint Hindu family many years back — Grant of easement 
may be presumed.) 

(*83) 8 Cal 956 (958) : 10 Cal L R 577 : 7 Ind Jur 86 (DB), Charu Surnokar v. 

Dakouri Chunder Thakur, (Relief was given on the basis of implied grant though 
the case did not fall under S. 26.) 

(’18) 6 AIR 1918 Cal 212 (213); 46 Ind Gas 970 (DB). Nagendra Nath Uazumdar 
V. Bamvari Lai Das. (Section 26 of the Limitation Act has nothing to do with 
an ancient village pathway used by the inhabitants of a particular village from 
time immemorial.) 

(’08) 35 Cal 851 (857) (DB), Eshan Chandra Samanta v. Nil Moni Singh. (Cus- 
tomary right and right by vicinity can be acquired apart from 8. 26.) 

(’20) 7 AIR 1920 Gal 940 (941): 62 Ind Gas 633 (DB), Surendra Nath v. Girdhari 
Singh. (Acquisition of right by immemorial user.) 

(’ll) 9 Ind Gas 846 (847) (Cal), Abdul Khoytat v. Hem Chandra Boy. (Ferry 
right is a right in the nature of an easement and can, therefore, be acquired in- 
dependently of S. 26, Limitation Act.) 

(’09) 2 Ind Gas 410 (411) (DB) (Cal), Nerode KatiXa Chakravarthy v. Bharat 
Chandra Chakrabarthy. (Path set apart on partition of joint lands for use by 
both branches of the family — Section 26, Limitation Act, held inapplicable as 
there was no question of easement there being no dominant or servient tenement.) 

(’25) 12 AIR 1925 Pat 748 (749, 750) : 90 Ind Gas 356 (DB), Abdul GJtani v. 

Harnam Singh. (Long user may be attributed to implied grant.) 

(’26) 13 A I R 1926 Cal 507 (507) : 63 Gal 1016 : 91 Ind Gas 712 (DB), Bhabadee 
Chatter jee v. Bhusan Chandra Mukerjee. (Customary right can be acquired by 
long user.) 

(*81) 7 Cal 132 (136) : 8 Cal L R 281 : 5 Ind Jur 642 : 4 Shome L R 144 (DB), 

Koylash Chunder Ghose v. Sonatun Chung Barooie. (Right of passage for boats 
over another’s land when it becomes covered with water during the rainy season 
can be acquired by Immemorial user.) 

(’19) 6 AIR 1919 P G 52 (54): 43 Mad 529 : 46 Ind App 302 : 54 Ind Gas 154 
(PO), Secretary of State v. Maharajah of BobbUi. (Easement enjoyed over a 
long course of years — Grant naay be presumed.) 

(’82) 1882 All W N 76 (76), Sheikh Bhusai v. Mata Prasad. 

(’81) 1881 Bom P J 822 (DB), Ramcluindra v. Narayan. (No obstruction by 
owner of unoccupied ground to falling of plaintiff’s eaves --No grant can be 
presumed.) 
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Section 26 on that basis though the plaintiff is unable to establish his right to an 
Notes 4-4a easement under 8. 26 of the Limitation Act. 

An easement such as a right of way may be acquired, as regards 
a portion of the way, by grant and as regards another portion by 
prescription.^ 

4a. Acquisition of rights other than easements. This 

section only deals with the acquisition of easements. For the meaning 
of “easement**, see Notes under section 2, clause (5). 

A right to a way claimed by the public or a right to a village 
pathway claimed by the residents of a village is not an easement. 
(see Note 7.) Similarly, the right claimed by the Mahomedans of a 
certain locality to bury their dead in a particular piece of land is not 

(*89) 1889 All W N 133 (134), Shankar Lai v. Moiar Mul. (A well and chabutra 
iitanding neither on the land of plaintiff or of defendant used by inhabitants of 
mohulla for bathing purposes for upwards of fortyone years — Interference with 
plaintiff^B right though two years prior to the institution of the suit for disturb- 
ance of the right —Plaintiff’s suit was decreed.) 

(’21) 8 AIR 1921 Bora 430 (432) : 45 Bom 1027 : 62 Ind Gas 65 (DB), Ramhhai 
T. Vallabha Jhaverhkai. (Limit of time from which immemorial user may be 
inferred depends upon the circumstances of each case— But in any case such user 
must be in excess of twenty years.) 

(’81) 6 Bom 20 (23) (DB), Punja Kuvarji v. Bai Kuvnr. (Immemorial user must 
be referred to legal origin.) 

(*89) 4 0 P L R 16 (19, 20), Amritnatli v. Moti Lall. (Thirty years user before the 
Easements Act came into force — Plaintiff's claim for easement was decreed.) 

(’16) 3 AIR 1916 Mad 1001 (1005) : 31 Ind Gas 528 (DB), Muthu Goundatt v, 
Anantha Qoundan. (Where open enjoyment has taken place for a long series 
of years, title by prescription can be acquired independently of the statute and 
a suit to establish that right can be brought within twelve years after the 
obstruction.) 

(’36) 23 AIR 1936 Mad 682 (687): 164 Ind Gas 764 : 59 Mad 979, Nagarethna 
Mudaliar v. Sami Pillai. (Prescription at Common law as such is not appli- 
cable to India — Three methods of acquiring easeraen'.s by prescription under 
the Indian law pointed out.) 

(’29) 16 AIR 1929 Mad 819 (820, 821) : 122 Ind Gas 497 (DB), Ramakrishna Iyer 
V. Ramanatha Paitar. 

(’22) 9 AIR 1922 Mad 5 (6) : 66 Ind Gas 11 : 45 Mad 633 (DB), Kunjammal v. 
Rathanam Pillai. (In the case of long enjoyment of a right, legal origin should 
be presumed.) 

(’82) 5 Mad 226 (223, '229) (DB), Srinivasa Rau v. Seofetary of State. 

(’82) 5 Mad 253 (255) : 6 Ind Jar 465 (DB), Zamindar of Kurupam v. Zamindar 
of Merangi. 

(’81) 6 Cal 812 (S14) (DB), Achitl Mahta v. Rajun Malita (The case was 
remanded for finding on the issue whether there was evidence of enjoyment of 
the right of such character and duration as to justify the presumption of grant 
independent of S. 26, Limitation Act.)] 

[See also {’49)36 AIR 1949 Him Pra 4 (4, 5), Haroo v. Man Das. (Case before 
Limitation Act was made applicable to Jubbal State —Easement such as right 
of way could be claimed ouly on basis of grant and not on ground of presen- 
tation.) 

(*39) 26 AIR 1939 Nag 193 (195) : 183 Ind Gas 341 (DB). Ganpat liao v. Radar 
Parid. (Right of Mahomedans to bury their dead — Grant was presumed from 
long user — (’81) 6 Cal 394 (PC), Rajrwp v, Abdul, relied on.)] 

3. (’20) 7 AIR 1920 Cal 600 (601) : 57 Ind Cas 852 (DB). Kala Chand Muklia^ 
padhya v. Jotindra Nath Chakerhuity. 



ACQUISITION OF RIGHT TO EASEMENTS 


879 


an easement, (see Notes 4 and 5 under section 2 (5).) Such rights can 
be based on custom raising a presumption of grant.^ Immemorial user 
is not necessary, as in English law, to prove such custom.^ See the case 
cited below for the essentials of a valid customary right to a village 
pathway.® A right to pasturage cannot be claimed by an indefinite 
body of persons on the basis of a lost grant.^ But such a right can be 
based on custom.® 

5. Who can acquire easements. — An easement may be 
acquired in respect of a tenement either by the owner of such tenement 
or on his behalf by any person in possession thereof.^ Thus, a tenant 
of the owner can acquire an easement for the benefit of the dominant 
tenement in his possession and the owner may thus gain a prescriptive 
right.® One of tw'o or more co owners of immovable property may, 
as such, with or without consent of the other or others, acquire an 
easement for the beneficial enjoyment of such in*operty.® 

At the same time, as seen in s. 2 (5) Note 4, an easement implies 
that the servient tenement does not belong to the person claiming the 
easement.^ (See also section 4 of the Easements Act.) Hence, a tenant 
cannot acquire either for himself or for his landlord an easement on 
land which belongs to himself,® So also, one co-owner cannot acquire 

Section 26 — Note 4a 

1. (’45) 32 AIR 1945 Pat 118 (119) : 220 Ind Gas 511 (DB), Baisnath Barik v. Sk. 

Nasifuddin. (Cuebomary right — Right of way over village pathway Inference 

of dedication from long user.) 

(’39) 26 AIR 1939 Nag 193 (195) : 183 Ind Gas 341 (DB), Gan'pat Bao v. Badar 
Farid, (Right to bury dead in a particular piece of land.) 

2. (’39) 26 AIR 1939 Nag 193 (195) : 183 Ind Gas 341 (DB). Gan j^t Rao v. Badar 
Farid, 

(*38) 25 AIR 1936 Gal 20*2 (204) : 175 Ind Gas 252, Harisadhati De v. Radhilca, 

3. (’38) 25 AIR 1938 Cal 202 (2(M): 175 Ind Gas 252, Uarisadhan De v. BadhUca. 

4 . (’33) 42 Cal W N 1102 (1104), Abdul Hosain v. Sadai Gobinda. (Essentials of 
custom to establish such right indicated.) 

5. (’38) 42 Cal W N 1102 (1104), Abdul t. Sadai QoHnda. 

Section 26 — Note 5 

1 . See Peacock on “Easements,” 3rd Edition, p. 317. 

Compare also Section 4 of the Easements Act. 

See also the cases cited in foot-note 2. 

2. (’15) 2 AIR 1915 Cal 403 (404) ; 31 Ind Gas 549, Malan Mohan v. Sashi 
Bhusan. (Note that even though this case is from Bengal where Easements Act 
does not apply yet the principle of S. 12 of Easements Act has been applied.) 

( 34) 21 AIR 1934 Mad 5i5 (578) ; 152 Ind Gas 216, Chinnasa^ny Goundar v. 

Balasundra, (Possession as occupier can be tacked to enjoyment as owner.) 

(*18) 6 AIR 1918 Oudh 296 (299) : 45 Ind Gas 585 : 21 Oudh Cos 78, Ganesk 
Brasad v. Khuda Baksh. (The enjoyment of the right may be by successive 
tenants of the dominant heritage.) 

3. See Section 12 of the Easements Act, 1882. 

4 . (’39) 26 AIR 1939 Lah 28 (29) ; 182 Ind Caa 498, Onkarnath v. Munilal. 

(Section 26 assumes that the dominant and servient tenements belong to different 
persons.) 

5. (’39) 26 AIB 1939 Rang 431 (423) ; 1940 Bang L R 93 : 185 Ind Cas 605, Tan 
Si$ Shan v. U Po Nyun, (Case relating to right of way — (*75) 15 Beng L B 361, 
Madhooaoodun v. Bissonauth and (’26) AIR 1926 Mad 720 (FB), Subba Rao v. 
Ijokshmana Rao^ followed.) 


Section 26 
Notes 4a-5 
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an easement over the joint property.® See also Note 12. 

As to whether a tenant may acquire an easement against his own 

landlord (or against another tenant under the landlord) in respect of 
the tenement demised, see Note 13 . 

See also Note 9a and section 12 of the Easement Act. 


6. Easements of light and air. _ Every owner of land has 
a natural right to so much light and air as pass vertically thereto- 
(see Easements Act. S. 7.) But he may have acquired an additional 
right the enjoyment of which is a restriction of the enjoyment by the 
neighbour of his natural rights. The additional right to light and air 
is an easement, and if acquired will be a legal right that the servient 
owner shall not by any act on the servient tenement diminish the 
quantity of light and air to which the dominant owner is so entitled. 
(See Note 2 to s. 2, sub-s. (s).) It is thus a negative easement. 

Where a right to light and air is enjoyed through an aperture 
in a wall, it is not necessary that the aperture should belong to the 
dominant owner. The aperture may belong even to the servient owner. 
The ownership of the aperture is not an essential matter.^ 

As to the extent of the right to the access of light and air that can, 
under law, be recognized as an easement, see Note 9a to s. 2, sub-s. (5). 


7. Right of way. — In Chuni Lall v. Bam Kishen Sahu,^ 
Wilson, J., observed as follows : 

“It may be useful to premise that by the Common Law of 
England there are three distinct classes of rights of way and 

6« ( 39) 20 AIR 1939 Lah, 28 (29) ; 182 Ind Cas 498, Orikdr v. Muni Ltdl. 

(Wall erected by one co-owner on top of joint wall is joint property — He cannot 

acquire an easement in respect of ventilators in the top wall NOTE. The 

facts of this case are not clear but if the co-owners of the wall are owners of the 
properties on either side of the wall there does not seem to be any difficulty in 
holding that one of them can acquire an easement of light and air through the 
ventilators in the common wall, as in such a case the owners of the dominant 
and servient tenements will be different persons notwithstanding the common 
ownership of the party wall — For such a case, see (*23) AIR 1923 Lah 249, 
Nandu Shah v. Sant Rarriy where one of the co-owners of a common wall was 
held entitled to an easement against the other co-owner in respect of the 
ventilators in the common wall.) 

Section 26 — Note 6 

1. (*32) 19 AIR 1932 Cal 249 (252) : 59 Cal 260 : 131 Ind Cas 193 (DB), Jotindra 
Mohan v. Prohodh Kumar. 

(’23) 10 AIR 1923 Lah 249 (250), Nandu Shah v. Sant Ram. (Where the domi- 
nant owner had an easement right in respect of ventilators in a wall of his 
house, the fact that the adjoining servient owner acquires by agreement a joint 
ownership in the wall will not operate to extinguish the easement — It would 
have been otherwise if the former had acquired the joint ownership of the whole 
house of the servient ownerd 

[But see (*39) 26 AIR 1939 Lah 28 (29) : 182 Ind Cas 498, Onkar Nath v. Muni 
Lai. (One co-owner of a wall cannot acquire as against another co owner an 
easement in respect of ventilators in the wall.)] 

Section 26 — Note 7 
1. (*88) 15 Cal 460 (464, 465) : 12 Ind Jur 425 (FB). 
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other similar rights. First, there are private rights in the stricst 
sense of the term vested in particular individuals or the owners 
of particular tenements, and such rights commonly have their 
origin in grant or prescription. Secondly there are rights 
belonging to certain classes of persons, certain portions of the 
public, such as the freemen of a city, the tenants of a manor or 
the inhabitants of a parish or village. Such rights commonly 
have their origin in custom. Thirdly, there are public rights in 
the full sense of the term which exist for the benefit of all the 
Queen’s subjects; and the source of these is ordinarily dedication. 
It is unnecessary to enquire whether the mode of acquiring 
each of these classes of rights is necessarily the same in all: 
cases in England and in India. But it is, I think, important 
to remember that these three classes of rights exist in the one 
country as well as in the other.” 

This has been followed in the undermentioned cases. ^ 


A right for passage of boats through another man’s channel is 
analogous to a right of way.’* 

As to the extent of a right of way that can be acfiuired, see 
Note 9a to section 2 sub-section (o). 


An easement as to a right of way necessarily implies that the 
right is vested in a determinate individual or individuals. (See Note 8 
under S. 2 (5).) Hence, a right of way belonging to the public in general 
or a particular section of the public cannot be claimed as an easement. 
Thus, a customary right to a village pathway is not an easement. 

See also the undermentioned case.^ 


8. Right to watercourse or to the use of any water. — 
As has been seen already in the Notes to S. 2, sub-s. (o), where water 
flows in a natural defined channel, each successive riparian owner 
is prirna facie entitled to the unimpeded flow of the water in its 
natural coarse and to its reasonable enjoyment as it passes through 
his land as a natural incident to his ownership of it. It has also been 
pointed out that a right, which is an interference with the natural 


2. (’38) 25 AIR 1938 Gal 202 (203): 175 lud Gas 252, Harisadhan De v. Radhika. 

(’30) 17 AIR 1930 Gal 236 (287): 57 Cal 52G: 125 Ind Gas 600, Pran Nath Kicndu 

V. Kmperor, (A public right of way in the full souse of the term is uucouuected 
with any dominant tenement.) 

3. (’81) 7 Cal 145 (147) : 8 Cal L R 375 (DB), Doorga Clntrn Dhur v. Kally 
Kumar Sen. (A right of way is ordinarily a right of passing in a particular 
line, or direction and not a right to vary it at pleasure.) 

4. (’45) 32 AIR 1945 Pat 118 (119) : 220 Ind Gas 511 (DB), Baisnaih BariJc v. 
Sic. Nasiruddhi. 

(’38) 25 AIR 1938 Gal 202 (203, 204): 175 Ind Gas 252, Harisadhan De v. 
Radhika Prosad. 

5. (’49) 36 AIR 1949 Him Pra 4 (4, 5), Haroo v. Man Das. (Case before Limita- 
tion Act was made applicable to Jubbal State — Easement such as right 

of way could be claimed only on basis of grant and not on ground of prescrip- 
ti on.) 


Section 26 
Notes 7-8 




3.Lim.66. 
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rights of riparian owners to use the river 
can be acquired by prescription.^ 


water for ordinary purposes. 


But the said principles do not apply to artificial watercourses. 

In the case of artificial watercourses any right to the flow or the use 

^ water must rest on some grant or arrangement proved or presumed 

Where the artificial watercourse is found to have been for a temporary 

purpose and liable to variations (e. g., where it is created for running 

a mill), no grant of right to an easement in the water (which, must be 

of permanent character), can be presumed from long enjoyment. In 

such a case, therefore, there can be no prescriptive right also to the 

use of the water.* Where, on the other hand, the watercourse though 

artificial is intended to be a permanent one, e. g., channels constructed 

as part of a permanent system of irrigation, a long enjoyment of the 

water can certainly give rise to a presumption of a grant. A prescrip. 

tive right to the use of the water in such a channel can be s,cquired 
by prescription.® 


An easement may be established of the right to cause river water 

to flow across the servient tenement on to the dominant tenement for 

the purpose of irrigation by means of an embankment erected on the 
dominant tenement.^ 


Section 26 — Note 8 

1 . ( 08) 35 Cal 851 (857) (DB), Eshan Chandra Samanta v. Nil Moni Singh, 

[Sec also ('48) 35 AIK 1948 P C 23 (25) : I L R (1947) Ear (PC) 388 (PC), Rama- 

siuami Ayyar v. Hariram. (Water from pond naturally flowing southward into 

^'s land— B erecting bund and making it flow eastward and fill his irrigation 

tank — B enjoying right for more than twenty years without interruption gets 
right to the water by prescription.)] 

la. (’79) 4 Cal 633 (637) ; 6 Ind App 33 : 3 Sar 856 : 3 Ind “Jur 179 : 2 Shome 
L R 194 (PC), Bamessur Persad v. Koonj Behary, 

(*23) 10 AIR 1923 Lah 257 (258) ; 73 Ind Gas 489. Bela Singh v. Bali Ram, 

2. (1839) 8 L J Ex 201 (215) : 52 R R 671. Arkioright v. GelL 

. (1848-49) 18 L J Ex 305 (313) : L R 3 Ex 748 ; 13 Jur 472 : 77 R R 809 Wood 

V. Waud* 

3 . (’79) 4 Cal 633 (638, 639) : 6 Ind App 33 : 3 Sar 856 : 3 Ind Jur 179 ; 2 
Shome L R 194 (PC), Ramessur Persad v, Koonj Behary, 

( 84) 7 l^iad 530 (534), Rayappan v. Virahhadra. (The right to artidcial water- 
courses as against the party creating them depends upon the character of the 
watercourse and upon the circumstances under which it was created.) 

(’01) 14 C P L R 145 (146, 149) (DB), Chakradhar Singh v. Tikaram Saw, 
(Following (1839) 8 L J Ch 201, Arkwright v, Gelh) 

(’03) 30 Cal 281 (284), Madhub Dass Bairagi v. Jogesh Chundef Sarkar, 

[See also (’48) 35 AIR 1948 Mad 222 (225) ; (1947) 2 Mad L Jour 492 (DB), 
Venkataratanam v. Maharaja of Pithapuram, (Inam land registered as wet 
— Zamindar’s registers showing land as single crop wet — Second crop raised 
for 40 years without demand for extra charge for water — Presumption that 
Inamdar was given right to all water conveyed by channel free of any charge— 
Acquisition of right of easement by prescription to water for second crop- free 
of charge held established.)] 

4 . (*03) 30 Cal 1077 (1082) (DB), Budhu Mandal v. MaliaVMandal, 

[See also (*27) 14 A I R 1927 Lah 216 (217) ; 100 Ind Gas 498, Tunnan v. Tota. 
(Right to take water through another person’s property is an easement within 
the meaning of S. 26, Limitation Act.)] 
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9. “Any other easement- “ — The expression “any other 
easement” includes a variety of rights which can be acquired as 
easements but not falling within the classes of easements specified in 
the section.^ For instances of such easements, see Note 9 to S. 2, cl. (5). 

9a. “Enjoyed.** — For the acquisition of an easement under 
this section it must have been enjoyed by the claimant or some 
person on his behalf. Where a scavenger, who is a municipal servant, 
passes over A*s land for conserving B’s latrines it has been hold by the 
Rangoon High Court that it cannot bo said that B enjoys the right of 
way as contemplated by this section.^ A different view has, however, 
been held by the Bombay High Court.^* See also the case cited below. ^ 

A right may be “enjoyed” during a certain period although there 
may be no actual user of the subject-matter of the right at that time. 
See Notes 14 and 15. 

10. “Peaceably.” — It is only where the user is nec viy nec 
clam and nec precario that a prescriptive right to an easement can 
be acquired. The qualification “peaceably” lies in the word nec viy 
that is, without violence.^ The word “peiceably” therefore means that 
the dominant owner has neither been obliged to resort to physical 
force himself at any time during the period of enjoyment, nor had he 

Section 26 — Note 9 

1. (*47) 34 AIR 1947 Lah 79 (SO) : 224 Ind Cas 286, Ladha v. Mchi, (The words 
‘or other easement’ in S. 26 imply that the sejtion is not exhaustive and other 
easements not specifically mentioned in the section can as well be acquired by 
prescription. The right of storing manure on the land of another is a right which 
is beneficial to enjoyment of the property of the persons enjoying that right over 
the land of another. Such a right would nob destroy completely the subject- 
matter of the easement and can, therefore, be acquired by way of easement if 
the user has continued for the prescribed period : A I R 19*27 All 115, Dhane- 
shwar Tewari v. Ayxtu Texvari\ AIR 1930 All 410, Ramphal Singh v. Bachchu 
Hamy Rol. on ; AIR 1931 Siud 1 : 25 Sind L R 257, Jamaitrai v. Goumal, 
Disting.) 

Section 26 — Note 9a 

1. (’39) 26 AIR 1939 Rang 34 (41) : 180 lud Gas 477 (DB), Mtirugappa Chettyar 
T. K, S, A. K. Chettyar Firm, ((’86) 13 Cal 136 (PC), Jadulal v. Gopalchandra 
and ( 26) AIR 1926 Bom 282 (DB), Ramchandra v. Ana?tt distinguished. Per 
Braund. J. —“Enjoy” in^S. 26 means “exercise” — In this ease the claimant of 
the easement never had any right to say when or how o.r over what land or by 
what method the municipal scavenger should carry out his work.) 

la. (’22) 9 AIR 1922 Bom 79 (79) : 76 Ind Gas 754, Yosef David Varulker v. 
Moses Solomon Talker. (Right of passage for scavenger can be acquired by 
twenty years’ user.) 

(’*26) 13 AIR 1926 Bom 282 (283) : 95 Ind Gas 170, Ram Chandra Wasudeo v. 
Annant Lazman. (Passage for sweeper can be acquired by prescription though 
sweeper is a municipal servant.) 

2. (’38) 42 Cal W N 1102 (1104), Abdul Hosain v. Sadat Gohuida. (Right to 
pasturage claimed by villagers — As all the villagers could not have enjoyed the 
right during the statutory period, the right could not be acquired under this 
section — The decision does not refer to the point that an indefinite body of 
persons cannot acquire an easement — See Section 2 (5) Note 8.) 

Section 26 — Note 10 

1. (*10) 8 Ind Gas 1196 (1196) (Low Bur), Kyinan v. Set Ban, 


Section 26 
Notes 9-10 
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Section 26 been prevented by the use of physical force by the defendant in his 
Notes 10-1 1 enjoyment of such right.^ In the undermentioned case® it was held 

that the words “peaceable enjoyment’’ within the meaning of s. 15 
of the Easements Act. corresponding to this section, mean enjoyment 
without interruption’’ by the servient owner sufficient to defeat the 

enjoyment. A mere protest, it is conceived, would not render the 
enjoyment otherwise than peaceable. See Note 14. 

11. Enjoyment should be open — The qualification “openly” 
lies in the words “nec clam”^ which is found in the expression nec vis. 
nec clam, nec precario. The words “nec clam” mean “without stealth” 
and the reason of the requirement that the user must be open lies 
m the fact that acquiescence lies at the root of all prescription, and 
where the enjoyment is not open it cannot be said that the owner 
o the servient tenement, actually or constructively acquiesced in or 
consented to the easement. In Angus v. Dalton,^ Thesiger, L. J., 
observed that a user which is secret raises no presumption of acquies- 
cence on the part of the servient owner, and as a consequence, no 
presurjption of right on the part of the dominant. In Sturges v. 
Bridgman,^ the same learned Lord Justice observed as follows : 

A man cannot, as a general rule, be said to consent to or 
acquiesce in the acquisition by his neighbour of an easement 
through an enjoyment of which he has no knowledge, actual or 
constructive, or which he contests or endeavours to interrupt, 
or which he temporarily licenses. It is a mere extension of the 
same notion, or rather it is a principle into which by strict 
analysis it may be resolved, to hold that an enjoyment which 
a man cannot prevent can raise no presumption of consent or 
acquiescence. Upon this principle, it was decided in Webb v. 
Bird, that currents of air blowing from a particular quarter of 
the compass and in Cliaseinore v. Richards^ that subterranean 
water x^ercolating the strata in no known channels could not be 
acquired as an easement by user; and in Angus v. Daltonf a 

2. (*16) 3 AIR 1916 Mad 1001 (1001) : 31 Ind Gas 528 (DB), Muthu Goui^dan v, 
Anantha Goujidan, (Thus oral opposition or oral expressions of dissent cannot 
prevent the enjoyment being peaceful.) 

(*31) 18 AIR 1931 Lah 395 (398) : 12 Mi 711 : 135 Ind Cxs 51 (DB), Ram Sarup 
V. Abdul Haq. (Mere denial by the defendant of pLintifi’s right and an un- 
successful attempt to have it negatived in Courts of law does not prevent the 
plaintiff acquiring the right.) 

3. (’19) 6 AIR 1919 Bom 91 (95) : 49 Ind Gas 963 (DB), Kurvarbai v. Jamsedji. 
(Protests in this case were made by giving written notices.) 

Section 26 — Note 11 

1. (’10) 8 Ind Gas 1196 (1196) (Low Bur), Kyinan v. Set Lan, 

2. (1878) 27 W R (Eng) 623 (628) : 4 Q B D 162 : 48 L J Q B 225 : 40 L T 605. 

3. (1880) 28 W R (Eng) 200 (200, 203) : 48 L J Ch 785:11 Ch D 852 :41 L T 219. 

4. (1861) 4 L T 445 (447) ; 10 C B (NS) 268 : 30 L J C P 384 : 9 W R (Eng.) 899. 

5. (1859) 7 H L C 349 : 29 L J Ex 81 : 5 Jar (NS) 873 : 7 W R (Eng.) 685. 

6. (1878) 4 Q B D 162 (181, 187) : 48 L J Q B 225 : 27 W R (Eng.) 623 : 40 L T 

605. 
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case of lateral support of buildings by adjacent soil, which came Section 26 
on appeal to this Court, the principle was in no way impugned. Notes 11-12 

It is a principle which must be equally appropriate to 

the case of aflirmative as of negative easements; in other words, 
it is equally unreasonable to imply consent to your neighbour 
enjoying something which passes from your tenement to his, or 
subjecting your* tenement to something which comes from his 
when in both oases you have no power of px’evention. 

“But the affirmative easement differs from the negative ease- 
ment in this — that the latter can in no circumstances be 
interrupted except by acts done upon the servient tenement; 
the former constituting as it does a direct interference witli 
, the enjoyment by the servient owner of his tenement, may be 
subject of legal proceedings as well as of physical interruption. 

To put concrete cases the passage of light and air to your 
neighbour's windows may be physically interrupted by you but 
gives you no legal ground of complaint against him. The passage 
of water from his land on to yours may be physically inter- 
rupted, or may be treated as a trespass and made the ground of 
action for damages or for an injunction, or both.” 

Actual knowledge is, how'ever, not necessary o^ the part of the 
servient owner of the right enjoyed by the dominant owner. ^ The 
requirement that the user should be open shows, however, that it must 
be of a nature from which a presumption that the owner of lands had 
knowledge and had acquiesced in the right, might be drawn. ^ 

12. As an easement. — The right claimed must have been 
enjoyed an an easement. If the acts done by the person claiming the 
easement are only referable to a purported character of owner, they 
cannot sustain a subsequent claim for an easement in respect of the 
property.^ The mere fact, however, that in litigation the claimant 

7. (*39) 26 AIR 1939 Rang 31 (39) : 180 Ind Gas 477 (DB), Murugappa Chetiyar 
V. K, S. A. K, Chetiyar Fir^n. (Per Mackney, J., in the judgment appealed from 

■ — 10 Cal 214 referred.) 

(*84) 10 Oal 214 (218) (DB), Arzan v. Rakhal Chunder Roy Chodhury, 

(’89) 1889 Bom P J 19G, Ganpat Rao v. Baji Shamraj, (The section only re- 
quires that the right should be exercised openly 10 Cal 214 followed.) 

(’16) 3 AIR 1916 Mad 1001 (1004) ; 31 Ind Cas 528 (DB), ^futhu Goundan v. 

Anantha Goundan. (Lunacy or imprisonment of the servient owner cannot pre- 
vent acquisition of easement under the Easements Act.) 

8. ( 39) 26 AIR 1939 Rang 34 (39) : 180 Ind Cas 477 (DB)., M iirugappa Chetiyar 
V, K. S. A. K. Chetiyar Firm, (Per Mackney, J,, in the judgment appealed 
from — (*84) 10 Oal 214 (DB), Arzan v. Rakhal Chunder referred.) 

(*29) 16 AIR 1929 Bom 144 (146) : 116 Ind Cas 231 (DB), Ramchandra Trimbak 
V. Hari Martand. (Case under Easements Act.) 

Section 26 — Note 12 

(’26) 13 AIR 1926 ilad 728 (732) : 49 aiad 820 ; 96 Ind Cas 968 (FB), Subba 
Rao V. hdkshmana Rao. (The question to what purported character are the 
acts of user to be ascribed is one which the Court must answer— (’16) AIR 1916 
Mad 718 (DB), Konda Reddi v. Ramasawami overruled; (*06) 34 Cal 61 (FB), 

Narendra Nath Y. Abhoy Charan and (1911) 1 M W N 95 (DB), Venkata v. 
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Section 26 
Note 12 


puts forward a claim of ownership, which is found to be not true is 

not conclusive on the question whether the right was enjoyed as an 

easement or not and will not necessarily entail the dismissal of 
the suit.* 


It has been seen in Note 4 to s. 2, sub-s. (5) that the essence of an 
easement is that there should be two tenements jjelonging to different 
persons, the maxim being “None can have land and also an easement 
over it.’’ Where therefore there is unity of possession or ownership in 
the same person of both the tenements, there cannot be any enjoyment 
as an easement during the period of unity.^ 


Subharoya dissented from; (’15) A I U 1915 P C 131 (PC), A. G. of S. NigeHa r. 

J. H, & Co, and (1914) L R 3 K B 911, Lyell v. Lord - Hoth field followed.) 

(’39)26 AIR 1939 Rang 34 (35, 36) : 180 Ind Cas 477 (DB). Murugaypa Chettyaf 

y. K, S. A. K. Chettyar Linn, (Per Mackney, J,, in the judgment in S. A, 

No. 275 of 1937— The words “as an easement” qualify the words “claiming title 
thereto*’ and not the word “enjoy.”) 

(’39) 26 .AIR 1939 Sind 110 (110, 111) : ILR (1939) Kar 307 : 181 Ind Gas 961 
(DB), Khanchand J eihamal y, Naraindas Pahlajrai, 

(’32) 19 AIR 1932 Bom 513 (514, 515) : 56 Bom 427 : 139 Ind Cas 571. Margha- 
bhai Vallavbhui v. M oiibhax J^ithabhai. (A person cannot acquire an easement 
unless he acts with the knowledge that it is a case of dominant and servient 
tenement and that he is exercising right over property which does not belong to 
him : NOXa— This view is criticised in AIR 1939 Bora 149.) 

( 92) 16 Bom 592 (595) (DB), C}iU7iilal Lulchand v. Mangaldas Govardhayidas. 
(’27) 14 AIR 1927 Nag 386 (386) ; 104 Ind Cas 503, T ulsiram v, Oanpat, (User 
as owner cannot be made basis of easement.) 

( 30) 1 i AIR 1930 Pat 7 (9, 10):124 Ind Cas 385 (DB), Kartic Alatijhi v. Lantnoli 
Mukerji. (AIR 1926 Mad 728 (FB) followed.) 

[See (’10) 8 Ind Cas 502 (503) (DB) (Mad), Venkata Varahia DiksJiitar v. 
baroya Pillcii. (A false plea of ownership would not necessarily preclude the 
acquisition of right of easement.)] 

iSee also (*39) 26 AIR 1939 Bom 149 (150) : ILR (1939) Bom 140 : 183 Ind Gas 
139 (DB), llau Ilayna v. 'T'ukaratn, (In this case it is held that while acts done 
under a definite claim of ownership cannot establish an casement a conscious 
assertion of an easement is not nece^isary.)] 

[But see (’33) 20 AIR 1933 Bom 122(123) : 144 Ind Cas 998 (DB), Tamanbhat 
Sha^ikarhhai v. Krishtacharya Tamanacharya, (Obiter.) 

(’22) 9 AIR 1922 Bom 199 (200) : 46 Bom 200 :64 Ind Cas 517 (DB), Dharamdas 
Kaushalyadas y. Panchhodji Dayabhai, (Per Maoleod, C, J.)] 


2. See the cases cited in foot-note 1 above. 

(’20) 7 AIR 1920 Gal 940 (940) : 62 Ind Cas 633 (DB), Surendra Nath Singh r. 
Girdhari Singh. ((’91) 16 Bom 592 (DB), Chunilal v. Qovardhandas not follow- 
ed; (’16) AIR 1916 Mad 718 (DB), Konda Peddi v. Pamasaxcami and (*06) 34 
Cal 51 (FB), Narendra v. Abhoy Charayi followed.) 

(’39) 26 AIR 1939 Sind 110 (112) : ILR (1939) Kar 307 : 181 Ind Cas 961 (DB), 
Khanchand Jethamal y. Naraindas Pahlaj Pai. (But if plaintiff in witness 
box leads evidence to show that he has been the owner of the land over the 
statutory period he clearly destroys his case as to easement.) 

ISee also (’39) 26 AIR 1939 Bom 149 (150) : ILR (1939) Bom 140 ; 183 Ind Oaa 
139 (DB), Pau Payna v. Tukarain, (Ownership and easement can be claimed 
in the alternative — 34 Cal 51 (FB) followed.)] 

3. (’75) 15 Beng L R 361 (365, 366), Modhoosoodhun v. Bissonath Dey. 

(’93) 15 All 270 (282) : 1893 All W N 151 (DB), Wutzler v. Sharpe, 

(’83) 1893 All W N 66 (67), Jalaluddin v. Asad AH. 

[See (*37) 24 AIR 1937 Nag 38 (39) : 168 Ind Cas 921, Nago v. Mt. La?iani. (A 
right of easement and a right of ownership are mutually exclusive.)] 
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Where the ownership of a property vests jointly in several 
persons, they are all owners having a right to use the property in 
whole or in part (per my et per tout) and the mere fact that each is 
exclusively enjoying some portion which is undivided from the rest 
cannot enable the one to acquire a right of easement over another plot 
held exclusively by other cosharers. ** See also Note 6. 

An casement can be claimed only by a determinate person or 
persons. A right claimed by the public in general or a section of the 
public, such as a public right of way is not an easement, (see Note 7.) 
See also s. 2 (5) Note 8. 

Where an exclusive right of user is claimed by a member of the 
public who commenced to exercise that right originally as a member 
of the public, it mifst be shown that the right has been exercised by 
that person so as to exclude from its enjoyment all persons claiming 
to be entitled to it in the same capacity. If this is not shown a mere 
right of user cannot crystillise into an easement by prescription.^** 

An act done in the exercise of a statutory duty or right cannot 
be relied on to create an easement.^ 

13. **As of right.” — The qualification “as of right” lies in the 
words “wee precario** which are found in the expression “nee nec 
clamy nec precario" and mean “without permission or favour.”^ A user 
as of right docs not therefore mean a rightful user or a user without 


[See also (1863) 2 Bom H C R 176 (178), Lalji Hatanji v. Gayiga Ham Tulja 
Ham. (In a suit brought to establish a right of ownership over certain land it 
is not competent to the Court to enter into and decide upon the pjaiutitl's right 
to an easement over the same.)] 

4. (*25) 12 AIR 1925 Pat 492 (493) : 87 Ind Cas 736 (DB), Kayneshwar Narain 
Siyigh y. Jar. ardhayi Prasad Narain Singh. (A person cannot claim right of 
easement over any portion of the village of which he is a co-owner.) 

(*30) 17 AIR 1930 Sind 34 (35) : 120 Ind Cas 497 : 24 Sind L R 208 (DB), Gir- 
dharidas Hadhakishandas v. Thirthadas Gokaldas. ((*05) 32 Gal 837, Mahesh 
y. Nowbat followed.) 

aZso (’26) 13 AIR 1926 Bom 545 (546) : 97 Ind Cas 691 (DB), Hajubhai 
Afohanbhai y. Lalbhai Mulchand» (Joint property — Right of easement does 
not arise.)] 

4a. (’46) 33 AIR 1946 Cal 12 (14) : ILR (1945) 2 Cal 581 : 224 Ind Cas 175 (DB), 
Province of Bengal y. Jndra Kumar. (To acquire an exclusive prescriptive 
right of fishery in a public navigable river as an easement the user must be in 
assertion of a right higher than the general right of the public to fi.6h in such 
rivers.) 

5. (’89) 26 AIR 1939 Bang 34 (40, 41) : 180 Ind Cas 477 (DB), Murugappa 
Chettyar v. K. S, A. K. Chettyar Firm. (The passage of scavenger across 
another’s land to plaintiff’s latrine was an act done in the exercise of the sta- 
tutory right under the Burma Municipal Act and could not give rise to an 
easement.) 

Section 26 — Note 13 

1. (*10) 8 Ind Cas 1196 (1196) (Low Bur), Kyinan v. Set Lan. 

(’18) 6 AIR 1918 Oudh 296 (299) : 21 Oudh Gas 78 : 45 Ind Cas 585, Oanesh 
Prasad v. Khuda Baksh, (Non-permissive user is as of right.) 


Section 26 
Notes 12-13 
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Section 26 
Note 13 


trespass- but simply means a user in the assertion of right, ^ as if the 
claimanfi was the true owner of the right.^ In other words, it means 
an adverse exercise of a growing right against the servient tenement.^ 
In the undermentioned case® it was held that an enjoyment in such a 
manner as not to involve the admission of any obstructive right in the 
owner of the servient tenement was an enjoyment as of right. As will 
be observed in Arts. 142 and 144 Note 18 it is a fundamental principle 
that where a possession can be referred to ^ lawful title it will not be 
considered to be adverse, under similar principles an act which is 
traceable to a statutory right will not be deemed to be adverse so as 
to create a prescriptive right under this section.®^ A permissive user 
is not a user as of right and cannot be the basis of any prescriptive 
right.^ Whether a user was as of right or not mus t be decided on a 

2. (-39) 26 AIR 1939 Rang 34(41) : 180 Ind Gas 477 Uurugappa Chettyar 
V. K., S, A. iT. Chettyar Firm, 

(’38) 25 AIR 1938 Pat 423 (425) : 177 Ind Cis 315, Dwarka Prasad v. PatnaCitu 

Municipality. (23 Suth W R 52 and (’31) A I R 1931 Lah 395 (DB), Ram Sarup 
T. Abdul Haq relied on.) 

( ^ 5) 23 Suth W R 52 (53), Alitnooddeeit v. tizeer Ali. 

3. ( 39) 26 AIR 1939 Rang 34 (41) : 180 Ind Gas 477 (DB), Murugappa Chettyar 
T, K, S. A, K, Chettyar Firm, 

(’38) 25 AIK 1938 Pat 423 (425) : 177 Ind Gas 315, Dwarka Prasad v. Patna City 
Municipality . (There should be the assertion of a right to act against the will 
of the servient owner— 23 Suth W R 52 and AIR 1931 Lah 395, relied on.) 

(*75) 23 Suth W R 52 (53), Alirnoodeen v. Wtizeet Ali. 


( 31) 18 AIR 1931 Lah 395 (397) : 12 Lah 741 : 135 Ind Gas 51 (DB), Ram Samp 
V. Abdul Haq. ('As of right’ is not synonymous with ‘rightfully’ — (*75) 15 Beng 
L R 361, Madhoosoodhun v. Bisso7tath Day followed.) 

4 . (’17) 4 AIR 1917 Lah 382 (383) : 1917 Pun Re No. 4: 37 Ind Gas 788, Sujidar 
V. Nag. 

5. (’70) 13 Suth W R 344 (344) : 5 Beng L R App 12 (DB), Askar v. Ram 
Manik Roy. 

( 75) 15 Beng L R 361 (3G5, 3G6), Modhoosoodhun Dey v. Rissonath Dey. 

\_See also (’09) 3 Ind Gas 271 (273) (DB) (Lah), Sahib Ditta v. Daya Sifigh.] 

6. ( 83) 7 Boin 522 (524) (DB), Mathuradas v, Bai Amthi, (Enjoyment of light 
and air through apertures in wall.) 

6a. ( 39) 2G AIR 1939 Rang 34 (40) ; 180 Ind Gas 477 (DB), Murugappa Chettyar 
V, K. S, A. K, Chettiyar Firm. (Right of municipal scavengers to enter on any 
land for the purpose of conserving latrines is a statutory right under the Burma 
Municipal Act and no question of easement can arise in regard to such right.) 

7 . (’38) 25 AIR 1938 Pat 423 (425) : 177 Ind Gas 315, Dwarka Prasad v. PaUia 
City Municipality. (Right to use of municipal drain — Municipality being enti- 
tled under the Municipal Statute to enlarge, lessen, close up or remove drain — 
Plaintiff’s use of drain held only permissive.) 

( 70) 13 Suth W R 449 (449) (DB), Aukhoy Coomar v. Mollah Ndbee Nowaz, 
(Servient owner resuming the exclusive user of his land occasionally — Dominant 
owner’s user is permissive.) 

(’17) 4 AIR 1917 Lah 382 (383) : 1917 Pun Re No. 4 : 37 Ind Gas 788, Sunder v. 

Nag. (Annual payment for user — User was not as of right.) 

(*93) 16 Mad 304 (304, 305) (DB), Nagappa v. Subba. (Kumki right of landholders 
in South Ganara is a right exercised over Government waste by the permission 
of the Government and is not an easement right.) 

(’70) 13 Suth W R 344 (344) : 5 Beng L R App 12 (DB), Asloar v. Ram Manik 
Roy. (Possession in case of easements must be exercised adversely to the owner 
of land over which the easement is claimed.) 
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conaideration of the character of the ground (in the case of a right of 
■way), the space for which the right is claimed, the relations between 
the parties and the circumstances in which the user took place.® It 
can, generally, only be established indirectly as a matter of inference 
from circumstances.® "Where long open user is proved, the presump- 
tion^^ however is, in the absence of other circumstances, that it has 
been as of right. This is the general trend of opinion though it has 

(’24:) 11 AIR 1924 All 50 (50) ; 74 Ind Gas 481 (DB), Panna Lai v, Bohra Fanna 
Lai. 

(’89) 1889 Bom P J 196 (DB), Oaiipatrav v. Baji Shamraj. 

(*72) 17 Sutb W R 11 (11) (DB), Futteh Ali v. Asgicr Ali. (To constitute a 
light of way, the right must not be exercised at the will and favour of the other 
party.) 

(’37) 24 AIR 1937 Lah 320 (321) ; 171 Ind Cas 40, Asmat Ulla v. liahynat 
\_See also (’34) 21 AIR 1934 Pesh 96 (93) : 152 Ind Cas 141 (DB), Galun Shah v. 
Natoab Ali. (Where the grant is in the nature of a license and not of an ease- 
ment, right of user cannot bo acquired by prescription.) 

(1900) 24 Bom 156 (165) : 26 Ind App 184 ; 2 Bom L R 518 : 7 Sar G09 (PC), 
Sultan Nawaz Jung V. liusLumji Nanahhoy Byramji Jijibhoy. (Case under 
the Easements Act — Right enjoyed in pursuance of an agreement.) 

(’33) 20 AIR 1933 Cal 639 (541) : 145 Ind Cas 427 (DB), Brajendra Kishore v. 
Iswar Kaibarta. (Every act of fishing by license -There is no enjoyment as of 
right 80 as to give rise to the customary right of fishing.)] 

8. (’29) 16 AIR 1929 Bom 144 (147): 116 Ind Cas 231 {DB),Iiamac}uindra Trimbak 
T. Bari Martand. 

(’39) 26 AIR 1939 Sind 39 (42) : 179 Ind Cas 884, Abdulla Ilaroon v. Municipal 
Corporalion^ Karachi. (The mere fact that plaintiS must liave erected build- 
ings on the property with the permission of the defendants does not make the 
enjoyment of light and air through the windows of that building penniss^aive.) 
(’38) 25 AIR 1938 Pat 423 (425): 177 Ind Cas 315, Dwarka Prasad v. Pati\a City 
Municipality. (Municipality empowered to enlarge, lessen or close up a drain 
under S. 223 (1) of the Bihar and Orissa Municipal Act — Rain water from 
plaintiff’s compound flowing into the drain for more than twenty years — Held 
plaintiff was not acting in assertion of a private right against statutory rights 
of the Municipality, hence the enjoyment was not “as of right” and the drain 
could be closed by the Municipality — (’ll) 16 Ind Cas 893 (DB), Bhagavatula 
y. Bhagavatula, referred.) 

(*22) 65 Ind Cas 509 (510) (DB) (Cal), M ahomed Nural Hug v. Baksu Mandal. 
(Fact that land is waste land does not necessarily show that no easement can be 
acquired over it — (’03) 8 Cal W N 359, Khida Buksh v. Tajuddin^ followed.) 
(’ll) 9 Ind Cas 965 (965) (DB) (Gal), Meser Mullich v. Hefizuddin Mullick. 
(Because the exercise of the* right of way is not proved to be permissive, it can- 
not be presumed to be exercised ‘as of right.’) 

9. (*06) 1906 Pun L R No. 26, p. 95, Mir Mansab Ali v, Muhammad AJcbar. 

9a. (’26) 13 AIR 1926 Oudh 237 (238, 239) : 91 Ind Gas 987, Majid Hussain v. 
Faiyaz Hussain. (Rebuttable presumption is used.) 

10. (’26) 13 A I R 1926 Lah 622 (522) ; 95 Ind Cas 269 (DB), Piare Lai v. Ishaq 
Lai. (An open user continued without interruption for a long time and not 
shown to be attributable to any permission on the owner’s part is prima facie 
evidence of enjoyment as of right —The presumption is that the user is as of right.) 

(’75) 24 Suth W R 228 (229), Poor no C/i under Chatter jee v. Shurut Chunder 
Bhuttacharjee. (User for upwards of twenty years proved.) 

(’17) 4 AIR 1917 Mad 386 (388, 389) : 35 Ind Cas 749 (DB), Swaminatha Mudaly 
V. Velu Mudaly. (Case of right to water — (*03) 8 Cal \V N 359, Khoda Buksh 
y,Tajuddint distinguished on the ground that that case referred to right of way.) 
(*26) 13 AIR 1926 Pat 460 (460, 461) ; 96 Ind Cas 1010 (D B), Nazir Hussain v. 
Aulad Haider. (The rule that presumption from user should be that it is as of 
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been held in some cases^^ that such a presumption, though applicable 
under the ^English law, is not applicable in this country where the 
conditions are different- 

The words **a9 of right** clearly indicate that there must be two 
tenements belonging to different persons. Hence a co-owner cannot 

right must depend not only upon the circumstances of each case but also of each 
particular country — 8 Cal W N 359, followed.) 

(’21) 8 A I R 1921 Nag 127 (128) : 61 Ind Cas 569, Hari v. Mdhadeo, ((’70) 14 
Suth W R 124 (DB), Mahomed Ali v. Joogul Ram^ followed.) 

(’20) 7 AIR 1920 Lah 354 (355) : 1 Lah 206 : 56 Ind Gas 728, Diwan v. Jagta* 
(’23) 10 AIR 1923 Lah 594 (594) : 83 Ind Cas 538, Bali Earn v, Bela Singh. 
(Thirty years user without permission or not in pursuance of any arrangement 
— Enjoyment of easement is as of right.) 

(*25) 12 AIR 1925 Lah 344 (345) : 86 Ind Cas 595, Ishag Ball v. Piyari Lah 
(AIR 1922 Mad 5 followed.) 

(’22) 9 A I R 1922 Mad 5 (6) : 66 Ind Cas 11 : 45 Mad 633 (DB), Kunjammal t. 
Rathnam Pillai, (User proved — Presumption is as of right — The distinction 
made between case of right of way and right to water in A I R 1917 Mad 886 
not approved.) 

(’34) 21 AIR 1934 Pat 11 (13) : 148 Ind Cas 215 (DB), Radha Kiskun v. Sunder 
Mai, (Long enjoyment in a particular way proved — It is the duty of Court to 
clothe such enjoyment with right.) 

(’22) 9 A I R 1922 Upp Bur 23 (23) : 4 Upp Bur Rul 90 : 70 Ind Gas 915, Maung 
Po Hla v. Maung Po Sein. 

(’25) 12 AIR 1925 Nag 270 (271) ; 85 Ind Cas 81, Karaiyx v. Ikram. ((’20) AIR 
1920 Nag 26, Ramchandra v. Venkat Rao, followed.) 

(*28) 111 Ind Cas 196 (197) (Lah), Laba Singh v. Sunder Singh, (When a right 
of way has been used peaceably and openly without interruption for 20 years its 
user as of right may be legally inferred.) 

(’35) 22 AIR 1935 Lah 937 (938, 939) : 157 I. C. Qll.Bishan Das v. Behari Lai, 

. (’32) 19 A I R 1932 Cal 249 (251) : 59 Cal 260 : 138 Ind Cas 193 (D B), Jotindra 
Mohayi Mitter v. Probodh Kumar Dutt, 

(’37) 24 AIR 1937 Pat 589 (591) : 172 Ind Cas 516, Balakrishna Das v. Shyam 
Sunder. 

£See however (’38) 25 A I R 1938 Gal 202 (204) : 175 Ind Cas 252, Harisadluxn 
De v. Radhika Prosad, (Customary right to village pathway — Evidence of 
user of pathw’ay as of right is necessary — Mere evidence of user openly and 
without obstruction is not enough — Such user is consistent with its being 
permissive.)] 

11 . (’29) 16 AIR 1929 Pat 124 (125) : 115 Ind Cas 884 (DB), Nasiruddin v. Deo- 
kali, (Mere period of long user does not give rise to a presumption that the user 
was ‘as of right* — Hence one who claims a right by reason of long user must 
plead and prove that the user was under a claim of right.) 

(’23) 10 A I R 1923 Nag 192 (192) : 71 Ind Gas 831, Sonba v. Dattatraya, (Long 
user may not always raise a presumption of grant.) 

(’13) 18 Ind Cas 211 (211) (DB) (Cal), Baroda Kant Karmakar [v. Sreenath Sil, 
((*03) 8 Cal W N 359, Khoda Buksh v. Tajuddin, followed.) 

(’29) 16 AIR 1929 Cal 542 (543) : 56 Cal 927 : 119 Ind Cas 293 (DB), Siti Kania 
Pal v. Radha Qohinda Sen, 

(’2^) 10 A I R 1923 Lah 257 (258) : 73 Ind Cas 489, Bela Singh v. Bali Ram, 
(Long user — No proof of user as of right - Held easement not established.) 

also (*89) 2 G P L R 34 (35), Hira v. Ehushalgir, (The fact that the plain- 
tiff’s cattle passed over defendant's banjar, does not show that the way was 
as of right.) 

(*13) 19 Ind Cas 66 (67) (DB) (Gal), Rameshur Mitra v. Nut Behari Quin, (Pre- 
sumption to be drawn from user must always be a question of fact depending 
on circumstances of each case.)] 
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acquire an easement in respect of the joint property. See Note 6. 

This section differs from the corresponding provisions of the 
English Prescription Act and of the Indian Easements Act in that, it 
requires the user as of right in the case of all easements. Under the 
English Act, the words “as of right’* are omitted in respect of easements 
of light and under the Easements Act the words are omitted in respect 
of easement of light and air and of support. The result is that 
under the said Acts a tenant can under certain circumstances, acquire 
for his own benefit as against the landlord, certain easements. 

Under this Act a teyiayit cannot acquire by prescription any 
easement against his landlord, because he cannot be said to use it as 
of right}^ Similarly, where two tenements are owned by the same 
person and are in the occupation of different persons as lessees, one of 
them cannot prescribe against the other. This is based on the principle 
that the possession of the tenant is in law the possession of the land- 
lord and to allow a right to be acquired b^^ X^rescription under such 
circumstances would be to allow the landlord to acquire an easement 

11a. (’44) 31 AIR 1944 Pat 201(208, 209): 23 Pat 115 (DB), Traders and Miners 
Ltd, V. Dhxrendra Nath, 

(’39) 20 AIR 1930 Lab 28 (29) : 182 lud Cas 498, Oyikar Naih v. Murii Lai. (No 
easement can be acquired in respect of ventilators in wall which was jointly 
owned. NOTE. — 'But see (*23) .\1U 1923 I, ah 249, Nandu Shah v. Sant Ram.) 

12. (’19) G AIR 1919 Bom 94 (95) : 49 Ind Cas 903 (D B), Bai Kuvarhai v. -Jam- 
sedji Rustomji» 

13. See Pea-^ock on ‘‘Easements,” 3rd Edition, page 457. 

14. (’47) .34 A I R 1917 Nag 175 (170) : ILR (1947) Nag 254, Dcma Matadin r. 
Bagho liarna. 

(’92) 14 All 185 (188) ; 1892 All W N 38 (FB), Udit Sirgh v. Kashi Ram. 

(’02) 29 Cal 363 (300, 307) (DB), Maui Chandra v. Biihanta Nath. (Tenant 
derives his right from the lessor, and as the latter cannot have an easement as 
of right against himself ro also the tenant cannot have it.) 

(’30) 17 AIR 1930 Lah 110 (119, 120) : 119 Ind Cas 418, Vuraa v. Ghif^yigar. (The 
presumption always is that possession or user is permissive.) 

(’17) 4 AIR 1017 Cal 081 (G85) : 34 Ind Gas 450 (D B), Sital Chandra v. Alleti 
Delanny. (But he can acquire it by grant.) 

(’2S5 10 AIR 1923 Cal 8 (9) : 70 Ind Cas 663 : 50 Cal 356 (OB), Tinkori Pathak 
V. Ram Qopal. (But he can acquire such an easement by other modes such as 
by immemorial user — (’13) 20 Ind Cas 359 (DB) (Cal), Bhupendra Nath v, 
An7iada Prosad, followed.) 

(’17) 4 AIR 1917 Pat 530 (531) : 41 Ind Cas 577 (DB), Krishna Chandra Mandal 
▼. Ram Sahai Katari. 

(’34) 21 AIR 1934 Pat 11 (12) : 148 Ind Gas 215 (DB), Radha Kishen v. Sunder 
Mai. (There cannot be x)rescription as between tenants of same landlord.) 

(’07) 6 Cal L Jour 218 (222) (DB), Sitab Rai v. Dubai Nagesia. 

(*30) 17 AIR 1930 Pat 7 (10) : 124 Ind Cas 385 (DB), Kartic Manjhi v. Banamali 
Mukherji. (But be can claim a right of easement based on immemorial user.) 
(’96) 1 Cal W N 151 (152) (DB), Jeenab Ali v. Allabuddin. (But he can acquire a 
way of necessity by implied grant.) 

(’13) 22 Ind Gas 379 (380) (All), Bahadur v. Khushi Ram. 

(’36) 28 A I R 1936 Sind 61 (62. 63) : 30 Sind L R 32 : 163 Ind Cas 137 (D B), 
Mowloo Nanji v. Rochiram. (Tenant holding temporary lease cannot acquire 
right of way by user over land in possession of other tenant under same landlord 
— Enjoyment of easement is not as of right.) 
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right in his own soil.|= But where A is a tenant of a certain land under 

® on such land A can acquire an easement of 

ght and air in regard to such building as against c who is a tenant 
of another piece of land under the same landlord. The reason is that A 
13 not a tenant in regard to the building. As to whether a permanent 
tenure-holder can acquire an easement against the owner or another 
permanent tenure-holder, see the undermentioned cases. 

Where an enjoyment has begun as of right, a mere interruption 

for less than a year cannot affect it though constant interruptions, 

even if not acquiesced in for a year, may show that the enjoyment 
was not as of rmht.^® 


14 -Without interruption.” - The enjoyment necessary to 

qualify for a right of easement is something very different from actual 
user. A discontinuous easement such as a right of way, or a right to 
use a piece of land at particular intervals or a right to go by boats in 
times of flood or in the rainy season, cannot be actually used every 
moment of the period of prescription but only at intervals. There may 
be days and weeks and months during which the right may not be 
exercised at a,ll and yet during all these days and weeks and months 
the person claiming the right may have been in full enjoyment of it 
when necessary.^ But no easement can be acquired where there has 


15. ( 39) 43 Cal W K 636 (633) (DB), Nagendra Nandini v. Priya Nath. 

16. (’39) 43 Cal W N 636 (639) (DB), Nagendra Nandhii v. Priya Nath 

[See also (’39) 26 AIR 1939 Sind 39 (44) : 179 Ind Cas 884, Abdulla Havoon r. 

Municipal Corporation, Karachi. (Easement of light and air for building 

owned by tenant but standing on leased land can be acquired against the land- 

lord ( 38) AIB 1938 All 293 (FB), Abdul Rashid v. Braham Saran followed 
— Case under Easements Act.)] 

17. (’24) 11 AIR 1924 Cal 363 (3G4) ; 70 Ind Cas 173 (DB), Kali Pada Bose v. 

iani Bhusan Roy. (In this case the user of thirty years was traced to a lost 
grant.) 

(*29) 16 AIR 1929 Pat 124 (126) : 115 Tnd Gas 884 (DB), Nasiriuldin v. DeoJcali. 
(Obiter may acquire.) 

(’20) 7 AIR 1920 Mad 125 (125) : 54 Ind Cas 948 (DB), Narayan v. Lingappa, 
(A permanent tenant cannot acquire an easement against his landlord — ^’02) 
29 Cal 363, Mani Chander v. Baikanta Nath followed.) 

(’15) 2 AIR 1915 Cal 403 (404, 405) : 31 Ind Cas 549, Madan Mohan v. Sashi 
Bhusan. (The point was left undecided in the case but it was doubted whether 
casement could be acquired by prescription in such a case.) 

18. (1851) 20 L J Q B 482 (485) : 17 Q B D 267 : 85 R R 455 : 15 Jour 675, 
Eaton V, Swansea W^aterworks Co. 


Section 26 — Note 14 

1. (’46) 33 AIR 1946 Cal 444 (448) : 223 Ind Cas 470, Bholanath Ghosh v. 
Momena Khatun. (In case of claim of easement for use of water for irrigation 

or rights of analogous nature proof of absolute continuous user is not necessary. 

The right can be established by proof of periodical user.) 

(’24) 11 AIR 1924 All 97 (98) : 74 Ind Gas 922, jSri Ram v. Mani Ram. (Right 
to irrigate from certain wells— There may have been no irrigation because of ex- 
cessive rainfall or because land was allowed to lie fallow— Hence in the absence of 
proof of interruption by defendants, plaintiS’s right was decreed.) 

(’16) 2 AIR 1915 Cal 594 (695) : 26 Ind Cas 485 (DB), Ram Oopal Sen v. Abhoya 
Charan Ohose. (Where a plaintiff sues for obstructing the right of way for boats 


0 
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been no user at all}^ 


The section requires that the enjoyment should be ‘without 
interruption and the explanation thereto enacts that nothing is to 
be considered as an interruption unless 

1. firstly : there is an actual discontinuance of the possession or 

enjoyment ; 


2. secondly : such discontinuance is by reason of the act of some 

person other than the claimant himself, and 

3. thh (lly . such obstruction is submitted to or acquiesced in for 

one year after the claimant has notice thereof and of 
the person making or authorizing the same to be made. 

It follows that the exercise of the right need not be continuous* 
and tliat a mere non-user of an easement for a time is not an 
interruption of the enjoyment.^ Thus, where the owner of a house 


in the rainy season, the non-user of the way within two years previous to the in- 
stitution of the suit is no bar under Section 26 of the Limitation Act.) 

Tfil) 7 Cal 132 {135) : 8 Cal L U 281 : S lud Jur 612 : 4 Sbome L U 114 (DB), 
ICoylash Cliunder Ghose v. Sondntiin Chtcug Bcirooie. (Do.) 

(*36) 40 Gal W N 222 (224), Mangulal Agar walla v. Chayidi Charan Muhhevji. 

(’19) 23 Cal W N \xxxn. ((1919) 1 Ch 24, Level y. Gas Light and Coke Com^ 
pany criticised.) 


( 19) 6 AIR 1919 Cal 357 (358) : 51 Ind Cas 372 (DB), Gopal Chandar Sen v. 

Bankim Behary Boy. (Cessation of user is not always inconsistent with continu- 
ance of enjoyment of a right.) 

(’29) 16 AIR 1929 AH 497 (497): 118 Ind Cas 521, Partap Singh v. Hemraj, (The 

mere failure to exercise the right lor a period of two years does not extinguish the 
right of easement.) 

la. (’90) 1890 Bom P J 184, Patel V alahhbhai v. Valabhai, (Mere proof of exis- 
tence of gutter for the statutory period is not sufficient to establish easement to 
discharge the water of a sink through it on to another’s land— Actual passage of 
water must be proved.) 

2. (’03) 30 Cal 1077 (1033) (DB), Budhu Mandal v. Maliai Mandal. (An ease- 
ment, to cause the water of a river to flow, by means of bunds erected on the 
claimant’s laud, across the servient tenement, on to the dominant tenement may 
be established by twenty years’ user during the periods of draught, when it 
could be taken advantage of, although the exercise of the right may not be 
continuous.) 

(’ll) 9 Ind Cas 69 (70) (DB) (Cal), Ghasiratn v. Asirbad. (Proof of substantial 
enjoyment of the right for the requisite period is enough.) 


(’35) 22 AIR 1935 Cal 282 (283) : 155 Ind Cas 833, Jogesh Chandra Boy v. Sm, 
Sachchhandra, (A person may be said to be in enjoyment of a right of way 
during a period of time, though he does not use tin; way every moment.) 

{See also {^-29) 16 AIR 1929 Cal 286 (287) : 56 Cal 161 : 110 Ind Gas 422, Bepin 
Behary v. Bamnath QhaLah. (Where a person is taking water during monsoon 
through an artificial channel for nearly 32 or 35 years into his own field for 
irrigation purposes by cutting an ail of another’s field at a particular place 
during the monsoon, such user cannot be said to be of a temporary nature and 
the right to take such water can be acquired by prescription.)] 

3. (’41) 45 Cal W N 486 (487), Abdul Hamid v. Ahmed Ali. (But user of a path- 
way only once in the period of twenty years is not enough to establish the ease- 
ment under this section.) 

(’29) 16 AIR 1929 All 497 (497) : 118 Ind Gas 521. Partah Suigh v. Heniraj. 
(Mere failure to exercise right within two years before suit does not extinguish 
easement.) 
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ceases to use the way to it because the house is for a time unoccupied, 

or where a farmer desists for a time from exercising a right to pasture 

because he happens to have no pasturable cattle or because by reason 

of draught or some other cause the herbage is scanty or unwholesome, 

it cannot be said that the enjoyment has been “interrupted" within 
the meaning of the section,** 


A non-user of the right may be an interruption if it is caused by 
reason of an obstruction of a person other than the claimant himself.® 
In other words, the non-user must be the effect of a prevention of the 
user by some person acting adversely to the claimant.® In the case 
of affirmative easements, such adverse act must consist in doing some 
act on the servient tenement or in taking legal proceedings for the 
direct interference with the servient owner*s rights of ownership. In 
the case of negative easements, it must consist in doing some act on 
the servient tenement. Proof of circumstances which merely negative 
assent on the part of the servient owner to the enjoyment of the 
easement claimed, or evidence of dissent such as a protest unaccom- 
panied by actual obstruction, is not sufficient to support a plea of 
interruption.^ Where in the process of acquisition of an easement of 
light and air through certain windows the dominant tenement was 
burnt down and was rebuilt with windows corresponding to the old 
windows, it was held that the temporary discontinuance of the 
enjoyment was not an “interruption" as it was not by reason of any 
obstruction by the servient owner or other person.® In the undermen- 

(*35) 22 AIR 1935 Cal 282 (283) : 155 Ind Gas 833, Jogesh Chandra Roy v. Sm, 
Sachchhandra. 


(*74) 22 Suth \V R 340 (341), Sheikh Muhammad Ansure v. Sheikh Sefatoollah, 
(Temporary non-user daring rainy season.) 

(’18) 5 AIR 1918 Oudh 296 (298) ; 45 Ind Gas 535 : 21 Oudh Gas 78, Ganesh 
Prasad v. Khuda Baksh. (To establish right of way it is not ne3e3sary to show 
that the right was exercised at every moment of time during the statutory period.) 

4 . (’75) 1 Cal 422 (430) : 25 Suth W R 228 (DB), Sham Churn Auddy v. Tariney 
Churn Banerjee, (The term ‘interruption’ in the section is altogether inapplic- 
able to any voluntary discontinuance of the user by the claimant himself.) 

(’19) 6 AIR 1919 Cal 357 (358) : 51 Ind Gas 372 (DB), Oopal Chandra v. Bankim 
Bihari. 


5 1*75) 1 Cal 422 (429) 25 Suth W R 228 (DB), Sham Churn Auddy v. Tariney 
Churn Barter jee, 

6 (*75) 1 Cal 422 (429) : 25 Suth W R 228 (DB), Sham Churn Auddy v. Tariney 
Churn Batter jee, 

(*35) 22 AIR 1935 Cal 282 (283) : 155 Ind Gas 833, Jogesh Chandra Roy v. Sm, 
Sachchhatidra. (The term ‘interruption* refers to an adverse obstruction and 
not to a mere discontinuance of user.) 

7 . (*19) 6 AIR 1919 Bom 94 (95, 96) : 49 Ind Gas 963 (DB), Kuvarhai v. Jam- 
sedji Rustamji, (Legal notices by servient owner.) 

(*31) 18 AIR 1931 Lah 395 (398) : 12 Lah 741 : 135 Ind Gas 51 (DB), Ram Sarup 
V. Abdul Hag, 

(’16) 3 AIR 1916 Mad 1001 (1004) : 31 Ind Gas 528 (DB), Muthu Ooundan v. 
Ananta Goundan. 

S. (’22) 9 AIR 1922 Bom 3 (4) : 46 Bom 448 : 67 Ind Gas 250 (DB), Ratan Lai 
Bhola Ram v. Qtdam Husen Abdul Ali, 
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tioned case®* it was held that the more filling up of a channel would 
not necessarily constitute obstruction if no water for purposes of 
irrigation was required at that time and there was no refusal by the 
defendants to re-open the channel when wanted. 

A discontinuance of enjoyment, oven though it may be by reason of 
an obstruction by a person other than the claimant, is nevertheless not 
an interruption unless such obstruction is submitted to or acquiesced 
%n for one year after the claimant has notice thereof and of the person 
making or authorising the same to be made.® In order to negative 
acquiescence in, or submission to, obstruction, it is not necessary for 
the party obstructed to have brought a suit or taken any active steps 
to remove the obstruction; it is enough if he has communicated to 
the party obstructing that he does not submit to or acquiesce in it.'® 

The word “interruption,” (not acquiesced in), is hot confined to 
the case of intermediate obstructions in the course of the period of 
enjoyment of twenty years mentioned in the statute, but is capable of 
being applied to the case of an obstruction or hindrance at the latter 
part of the period of twenty years so as to prevent tho^actual enjoyment 
for the full period of twenty years without interruption from taking 

j enjoyment has lasted nineteen years seven months 

and then there is an obstruction, and eight months thereafter a suit 
18 filed the enjoyment must be deemed to have continued up to date 
of suit. In Flight y. Thomasf^ Tindal, C. J., referring to the word 
interruption used in the English Prescription Act, observed as follows; 

_ “There is nothing in the word itself which necessarily confines 
Its moaning to an obstruction in the middle or course of the 
enjoyment; and no authority has been cited to show that an 
interruption for the last three months of the period of twenty 
years is to be considered as different in itself, or in its legal 


25 Ind Gas 38G, Kanai Lai Mandal v,. 


8a. (’14) 1 AIR 1914 Cal 907 (907) 

Jadablal Gangopa/lhya. 

^ r.uch,nee Pershad v. Ml. Fu^eelutro- 

egress of" watt of user of a channel to permit the 
egress of water collecting on plainfcifl’s land would not necessarily destrov 

''SLk MiW.il V 

■t^-naixi \U Hah%man. (Ac juiescenco not proved Exolan'ilinn 9 c i ^ x,. 

10°8, ’ote, 1 . Cots i 2S W B (Eng) 103 (161) . 11 L J 0 P 06 i L E 10 O P- 

the obstruction mav fop fho period of obstruction is loss than one year 

be ignored.) calculating the period of twenty years 

12. (1839) 52 R E 468 (478) : 11 A & E 688 : 3 P & D 442 
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consequences, from an interruption of the same duration in the 
middle of the twenty years.” 

A contrary view, namely that the explanation does not apply to 
an interruption at the end of the period of twenty years has been held 
in the undermentioned cases. It is submitted that this view is not 
correct. 

The explanation does not, however, apply, where there has been 
no interruption before suit. Thus, where the servient owner files a suit 
nineteen years and some months after the dominant owner has begun 
to enjoy the easement, the latter cannot say that under the explanation 
he can add the period subsequent to suit as interruption not acquiesced 
in for more than a year.^* 

Although a mere non-user of an easement is not, as has already 
been seen, an interruption of the enjoyment, it may, under particular 
circumstances, show that the right has been abandoned^ and the 
easement thus destroyed.^® No hard and fast rule could, however, be 
laid down as to what would or would not constitute a discontinuance 
of the enjoyment or abandonment where there has been no user of it 
for a particular period. Obviously, the question must depend upon 
the circumstances of the particular case and the nature of the right 
claimed.^® A mere non-user for a time, if the circumstances are not 
such as to indicate an intentional abandonment of the right would 
not, even if such non-user extends to two or throe years, be suflficient 
to destroy the right. In the undermentioned case^® the non- user of 


13 . (’27) 14 AIR 1927 Mad 238 (239) : 98 Ind Gas 886, B/xina Krishnayya v. 
Batiaya, 

(*05) 1905 Pun L R No. 203, p. 680 : 1905 Pun Re No. 73, A^nir Haidar Shah v. 
Fajja. (The word ‘interruption* applies only to cessation of enjoyment followed 
by a further period of enjoyment.) 

14 . (’24) 11 AIR 1924 Lah 628 (628) : 75 Ind Gas 608, Chiragh Dm v. Ghulavi 
Muhammad, 

15 . (*25) 12 AIR 1925 Rang 137 (139) : 2 Rang 534 : 84 Ind Gas 1003 (DB), S. A, 
Christopher v. J. A. Coheii, 

(*86) 1886 Pun Re No. 38, Ghulam Muhammad v. Gulsher Mohamed Khan, 

16. (’99) 26 Gal 593 (597) : 3 Gal W N 610 (DB), Jaiihavi Choiodhurani v. Bindu 
Bhashmi Choudhurani, 

(’10) 7 Ind Gas 813 (813, 814) (Gal), Poran Ghosh v. Netai Su7idar Boy. 

(’19) 6 AIR 1919 Pat 185 (187, 188) ; 49 Ind Gas 752, Mewa Sao v. Nasiruddin, 
(Non-user during the time the old building was pulled down and a new one con- 
structed in its place— HeZd there was no abandonment.) 

(’73) 20 Suth W R 188 (188) (S B), Baj Behari Boy v. Tara Pershad Boy, 

(’69) 12 Suth W R 519 (520) (DB), Jugutbundhoo Chuckerbutty v. Jagut Chimder 
Choiodhury, 

(’04)6 Bom L R 287 (288) (DB), Vhiayah v. Martand, 

17 . (’80) 1880 Pun Re No. 68, Churrut Singh v. Simboo, 

(’86) 1886 Pun Re No. 38, Ghulam Muhammad v. Gulsher Muhammad Khan. 
(Non user may a mount to abandonment when considered with other circumstances.) 
(’10) 7 Ind Gas 813 (814) (Gal), Poran Gosh v. Netai Sundar Boy. 

(’19) 6 AIR 1919 Pat 185 (187, 183) : 49 Ind Gas 752, Mewa Sao v. Nasiruddin. 

(Mere non-user does not amount to abandonment.) 

[But see (’05) 1905 Pun D R No. 203, p. 680 : 1905 Pun Re No. 73. Amir Haidar 

Shah V. Fajja. (Submitted not correct.)] 

18 . (’70) 14 Suth W R 79 (80) : 5 Beng L B App 66 (DB), Haridas Nandi v. 

Jadufiath Dutt. 
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a right of way for six years was held to show that the right was 
abandoned. Where the dominant owner himself created an obstruction 
of a permanent character thus incapacitating himself from using the 
right, and this happened at a time when the dominant owner hod not 
yet acquired by prescription the easement, it was held thit his act did 
not amount to an abandonment of an easement inasrauoh as abandon- 
ment implied that the easement had already been acquired. At the 
same time, it was held that the act amounted to a discontinuance of the 
enjoyment of the right so that daring the period that the obstruction 
existed it could not be said that the x^erson was in the enjoyment of 
the right within the meaning of this section.^'* Where there is a right 
of way between fixed termini and the servient owner points out a 
different pathway, there is no interruption of the easement, the right 
being one to pass from one point to the other, nob necessarily by the 
shortest route or by a particular route. See also Note 9a to section *2 
sub-section (5). 


In April 1892, n, the servient owner, dispossessed A, the dominant 
owner from the dominant tenement. A thereupon sued B for possession 
of the dominant tenement under section 9 of the Specific Relief Act 
and obtained possession in June 1895. Between 1892 and June 1895, A 
could not, and was not, enjoying the easement (which was a right 
of way over b’s land) though there was no obstruction by B by any 
act done on the servient tenement. After A obtained possession, B 
obstructed A in the exercise of the right of way and A bhereux)on filed 
a suit for a declaration of the right in November 1895. It was held that 
the cessation of the user from 1892 to 1895 was not consistent wuth the 
idea of continuance of tlie enjoyment and that consequently he did not 
acquire any right of way.^^ 

15. “For twenty years.” — A right to an easement is not 
indefeasibly cstablislied by an enjoyment for less than twenty years.^ 


19. (*76) 1 Cal 422 (429, 430) : 25 Suth W R 228 (DB), Sham Churn Auddy v. 
Tariney Churn Banerjee.{ As the discontinuance of the enjoyment was voluntary, 
it was not an interruption within the meaning of the section.) 

20. (’29) 18 AIR 1929 Pat 124 (125) : 115 Ind Cas 884 (DB), Nasirud^Hn t. 
Deokali. (A case of discontinuous, noa-appareut positive easement.) 

21. (’99) 26 Cal 593 (597) : 3 Cal W N 610 (DB), Jaiihavi Choivdhurani v. Bindu 
Bashini Choudhuratii. (At whatever time the suit is brought the enjoyment 
must be found to have continued till within two years of that time.) 

Section 26 — Note 15 

1. (*75) 7 N W P H C R 293 (295) (DB), Jogal Kishore v. Mulcha}id. 

(’99) 1899 Pun Re No. 68 ; 1900 Pun L It No. 5, Sharaf Husain v. Bam Kishen 
Das. 

(’18) 5 AIR 1918 Lah 23 (25) : 1918 Pun Re No. 48 : 46 Ind Cas 17, Saivan 
Singh v. Chattar Singh. 

(’78)2 Bom 660 (662) : 3 Ind Jur 278 (DB), Sarubai Jitmal v. Bapu Narhar 

So)umi. (Where there has been no appropriation ol light and air through an 

aperture for the statutory period of 20 years, no right of easement is created 
thereby.) 
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At any time within that period the owner of the servient tenement 
may sue for redress and the claimant to the easement cannot rely on 
a plea of prescription in answer.^ But though an enjoyment by the 
dominant owner for less than twenty years does not Jve hha any 

sufficient interest as against 
trespassers to maintain a suit against them for relief.^ 

The period of twenty years or more of enjoyment must end 

ck mL To t h"'' T" institution of the suit.^ Otherwise, the 

claimant to the easement cannot succeed.^ If the period o f twenty 

^'IVse - Obhoy Churn 

je.,?' is li ‘ *“■> ““J 

(’73) 20 Suth W E 283 (283), Juggessur Singh v. Nund Lall Sinnh lTh\^ 
as regards both rights of way and rights of water ) 

also ( 21) 8 AIE 1921 ,^iad 627 (629) : 70 Ind Gas 367 (DB). Siva, lan Hah 
\.Sithay Goundar. (A mere user which has not ripened by prescription'^ fin 

this case by 60 years’ enjoyment against Government wouT not give any 
right upon which an action could be founded.)] ^ ^ 

Miham^^ad Din v. Ohulam 

^ So™ 827 (DB) Kashi Bai 

Kahdas v. Vallabai. (Redress by way of injunction.) 

i’- 

^'JvC)^EUiolt r m ^ ^ L E 406 ; 3 Sar 236 

0 T 2 O fears ) Bonner jee. (Building commenced before expiry 

[S^ (’28) 15 AIE 1928 Nag 91 (91) ; 109 Ind Gas 281, Abdul Raheman v Mul- 

p-esTptSnTv'' easeme^by 

piescnption by neighbour is not actionable.)] ^ 

^cb2mr^ O.si&r- 

trespasser.) ^ AT^tdafy. (Injunction can be claimed against the 

(’95) 5 Mad L Jour 24 (25) (DB), Acchanna v. Venkanima. (He can, in the pro- 

c^s o acquisition, claim as against a person not the servient owner that he 
SQ&ll not be obstructed in liis enjoyment#) 

(’10) 6 Ind Gas 266 (266) : 34 Maa 173 (DB), Koyidappa Rajan v. Divara Konda 
^uryanarayana. 

(’14) 1 AIE 1914 Sind 24 (25) : 8 Sind L R 218 : 27 Ind Gas 999 (DB), Gdiind 

liam V. Saberhatullah. (6 Ind Gas 266 and (’93) 20 Gal 834 (PG), Is, nail v 
Mahomedf followed.) 

4 (-14) 1 AIR 1914 All 68 (69) : 24 Ind Gas 126 (DB), Muhammad Maroof v. 
oliZca?! Ahmad, (Case under basements Act.) 

(75) 24 Suth W R 295 (296) (DB), Babo:> Luchmee Pershad Narain Singh v 

Txluckdharee Singh, 

( 74) 23 Suth W R 401 (411), Gopee Chand Setia v. Bhoohun Moliuh Sen. 

(’15) 2 AIR 1915 Bom 284 (285) : 40 Bom 401 : 33 Ind Gas 192, Bai Bhicaji v. 

Perojshaw Jiwanji. (Case under Easements Act.) 

( /8) 1878 Pun Re No. 25, Fatteh v, Himmat, i 

^ 1819 Cal 357 (357): 61 Ind Cas 372 (DB), Gopal Chandra Sen v. 

Bankini Behary Ray, (Mere proof of enjoyment for 20 years is not enough.) 

5, (»19) 6 AIR 1919 Cal 357 (357) : 51 Ind Cas 372 (DB), Gopal Chandra Sen v. 
Bankim Behary Ray. 
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years has ended within two years of the siiii, it does not matter if 
there has been a subsequent interruption for more than a year.^ A 
title to an easement under the section is not complete by the mere 
effluxion of the period of twenty years. However long the period of 
enjoyment may have been, no absolute or indefeasible right can be 
acquired until the right is brought in question in some suit.® In other 
words, it is the filing of the suit that enables the easement to be 
acquired.^ 

Since the enjoyment referred to in the section is not by actual 
user,® it is not necessary that there should have been actual user 
within two years next before the institution of the suit.® In this view 
illustration (b) to the corresponding sections of the Acts of 1871 and 
1877 which indicated that actual user within two years next before 
the suit was necessary®* was against the terms of the section^® and 
was consequently omitted in the present Act. 

The same easement must have been enjoyed for the period of 
twenty years referred to in the section. ^Yhere during the course 
of enjoyment the easement is altered so as to impose additional or 
new burden on the servient tenement, a fresh period of twenty years’ 
enjoyment is necessary to acquire the right. The principle is that 
the owner of a dominant tenement cannot, by increasing the burden, 

5a. (’38) -25 AXU 1938 Pat 423 (425) : 177 lud Gas 315, Dwarlza Prasad v. Pahia 
City M uyiicipality. 

6 . (’29) IG AIR 1929 Cal 542 (543) : 5G Cal 927 : 119 Ind Cas 293, SUi Kaiiia 
Pal V. Padha Govinda Seyi, 

(’20) 7 AIR 1920 Mad 541 (541, 542) : 60 Ind Cas 171 (DB), Nacliiparayan v, 
^arayana Goundan, 

7. (’44) 31 AIR 1944 Pat 261 (2G8, 269) : 23 Pat 115 (DB). Traders^and Miners 
Ltd, V. Dhiretulra* Nath. 

(*16) 3 AIR 191G Mad 1001 (1003) : 31 Ind Cas 528 (DB), Muthu Goundan v. 
Anantha Goundan. (Case under Easements Act.) 

(’16) 3 AIR 1916 Sind 29 (31) : 33 Ind Cas 615 : 9 Sind L R 101 . (DB), Pretnji 
Ladha v. Visravi Amul. (The period of 20 years is not a period ‘in gross* but 
the 20 years immediately preceding the institution of the suit or ending not 
more than two years before suit.) 

(’23) 10 AIR 1923 Oudh 29 (30) : 72 lud Cas 909, Basdeo Singh v. Bhagioat 
Prasad. 

8 See Note. 14. 

9. (’19) 6 AIR 1919 Cal 357 (353) : 51 Ind Gas 372 (DB), Gopal Chandra Sen v. 
Bankun Behary Pay. 

(*10) 9 Ind Cas 69 (70) (DB) (Gal), Ghashiram v. Asirbad. 

9a- (’73) 20 Suth W R 283 (283), Juggessur Singh v. Nundlal Singh . ' 

10. (’81) 7 Cal 132 (135, 136) : 8 Cal L R 281 ; 5 Ind Jur 642 : 4 Shome I> R 144 
(DB), Koylash Chunder Ghose v. Sonatun Chung Barooie. 

\_S£€ also (*99) 26 Gal 593 (596, 597) i 3 Cal W N 610 fDB), Jayihavi Chowdhu- 
rani v. Bindu Bashini Choudhurayii. (Though proof of actual user is not 
necessary, yet the cessation of user must be consistent with continuance of 
enjoyment,)] 

11. (’02) 26 Bom 374 (377, 378) : 4 Bom L R 34 (DB), Bai Hariganga v. 
Tricamlal Kedareshwar, 

(’26) 13 AIR 1926 Nag 474 (475) ; 96 Ind Cas 546, Badri v. Jafarlhai, 
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by moreaso tas right." Thus, where new windows were 

the eminent claimed in respect of the new windows was dWeretJ 
from olsimed in resect of the old windows, and can 

spread the b^ranches or the roots of a tree on the neighbonrTland 
without liability to have them cut.“ The reason is that a growing 
tiee is always m a state of change in ertent and space by the growth 

leng^®oftlme“ 


■The question whether the same easement has been enjoyed during 
a_pa_^ci^j,eriod IS ajjnostmn of fact. Where the light received 

12. (’20) 7 .AIR 1920 Cal 208 (268) : 58 Ind Gis 854 (DbI r-; 

( f dominant teaement.) 

n 5i9(o/9;(DB)(Cal), Jiam Kumar Majumdar v. Mohivi Chandra 

I^utta. (When a particular mode of user is not heivipr fv. r 

proved, the plaintiff may be allowed to use it in that particular e g The 

“7 lead^maTi a.rm^;is fs’ wel! 

nut not larger animals or loads.) 

(’13) 19 Ind Gas 984 (986) (All), Jamna Prashad v. Gopinath. (Passage used lor 
the sweepers, mauls and ladies of a household could not be used af a p^age 

/'.r/t f rn 7 iimounted to an aggravation of the easement.) 

(Where defendant had acquired the right to use the roof over plaintiff’s room as 

an open space, he will not be justified in building over that portion and increase 
the burden on the servient tenement.) 

(’26) 97 Ind Gas 169 (169) (DB) (All), Oajadha> v. Kishori Lai 

ako (’15) 2 AIR 1915 Sind 12 (12, 13) ; 28 Ind Gas 169, Ayoob Ismail r. 

^ ur Muhammad Sileman. (If he increa-ses burden, proper remedy is 
injunction.) c j 

193 (DB), Joti7idra 

oiuing premises— Construction 
of dram with consent —liight limited bj jjarticular purpose— Additional 
burden cannot be imposed.)] 

13. (’02) 26 Bom 374 (377, 378) : 4 Bom L B 34 (DB), Bai Hariganga t. 
rncamlal Kedareshicar, 


14. (’25) 12 AIR 1925 Bom 446 (447) : 89 Ind Gas 191 (DB), Keshav Krishna r. 
Shankar Mahadeo, (19 Bom 420 followed.) 

( 95) 19 Bom 420 (427) (DB), Hari Krishna v. Shankar Vithal. 

( 04) 31 Cal 944 (948) : 8 Gal \V N 710 (DB), Lakshmi Narain Banerjee v. Tara 
Prosonna Banerjee, 

( 09) 2 Ind Gas 230 (232) : 5 Nag L R 62, Udesingh v. Ganeram, 

(’02) 24 All 499 (500) : 1902 All W N 169, Behari Lai v. Ghisa Lai. 

[See (’18) 5 AIR 1918 Bom 68 (70) : 43 Bom 164 : 47 Ind Gas 629 (DB), Vishnu 
Jagannath v. Vasudeo Baghunath.'\ 

[See also (’29) 114 Ind Gas 512 (512) (Oudh), Abdul Hag v. Shahamat AU. 
(Quisre — Whether easement can be claimed to collect fruits falling upon 
neighbour’s land from a growing tree.)] 

[But see (*93) 17 Bom 745 (747) (DB), Naik Parsotam Chela v. Qandrap 
Patelal Gokiildas. (Assumed to ba an easement right.)] 

15. (’09) 2 Ind Gas 280 (232) : 5 Nag L R 52, Udestng v. Ganeram. (1 Bolle 393, 
No7'ris V. Baker; 1895 A G 1, Lenion v. Webb and ('95) 19 Bom 420 (DB). 
Haj'i V, Shankar^ followed.) 
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through certain new apertures is. the same or a substantial part of 
the cone of light received through the old windows, the easement 
cannot be considered to have been altered so as not to constitute the 
same easement.^® Where A had enjoyed easement over b’s lane for 
allowing a’s sweepers to walk and cleanse A’s privy for a certain 
number of times a year, and during the course of enjoyment tlie 
Municipality made a rule that municipal servants should clean the 
privies daily and such servants began thereafter to cleanse a’s privy 
daily, it was held by the Privy Council that the easement did not 
become materially different so as to prevent the periods prior and 
subsequent to the change being tacked on.^^ Similarly, where the 
same channel was used to take water from a tank, but the water 
was taken through different openings, it was held that the easement 
was not different.^® So also, an easement of way cannot be deemed 
not to be the same easement where the termini are fixed, tliougli the 
servient owner can point out the route from time to time.^® 

It is not necessary that the same person or iyidividiuil should 
have enjoyed the easoinont for the whole of the twenty years. Where 
A, B and c have been successively in possession of the dominant 
tenement and have enjoyed an easement right over the servient 
tenement, c can tack on the period of his own enjoyment to the 
I^eidods of enjoyment of the easement by A and B in order to make 
up the statutory period of twenty years.^*^ The principle that one 
trespasser cannot tack on his posses'iion to that of another for claim- 
ing a prescriptive title to the ownership of the property does not 

apply to easements which are appurtenant to the land and are not 
pei'sonal rights.*'^* 

Under the Law of Jamnagar no one can acquire any right of ease- 
ment against the Government. Therefore the period during which a 
dominant owner has been discharging water from his house on the 
servient tenement, when it is of State ownership, cannot be tacked on 
to the period during which he is in the process of acquiring the right 
of easement against a [)rivabe person after the transfer of the servient 
tenement by the State to such person. 

Where a right of jiasturago was claimed by aU the villagers over 
certain land wliich they alleged they had enjoyed as a pasture for over 

16. ('04) 7 Bom L R 73 (75), Framji Shapur ji v. Framji Kdtilji. 

17. ( 86) 13 Cal 136 (142) ; 13 Ind App 77 (1>0), Jadulal v. Oopala Chandra. 

18. ( 11) 9 Ind Cas 69 (70) (DB) (Cal), Ghashiram v. Asirbad. 

19. See Note on “Exteutstjf easements” in Note 9a to S, 2 sub-section (5). 

20. (*37) 24 AIR 1937 Nag 38 (39): 168 lud Cas 921, Nago v. Mt. Lahaiii. ((‘17) 
AIR 1917 Nag 7, Ganno v. Heni distinguished.) 

(’22) 9 AIR 1922 Upp Bur 23 (24) : 4 Upp Bur Rul 90 : 70 Ind Cas 915, Maung 
Po Hla V. Maung Po Sein. 

(’18) 5 AIR 1918 Oudh 296 (299) ; 45 Ind Cas 585 : 21 Oudh Cas 78, Ganesh 
Prat^ad y. Khuda Baksh. (Periods of enjoyment by successive tenants of 
dominant heritage can be tacked.) 

20a. (*37) 24 AIR 1937 Nag 38 (39) : 168 Ind Cas 921. Nago v. Mt. LahayU. 

20aa. (’51) 38 AIR 1951 Sau 5 (Pr 4) (DB), Chhotalal v. Bahulal Sunderlal. 
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Notes 15-16 


Lm R ^‘■‘*“■■'1;“^' >>“* i‘ “Old not be the case with all of 

them. Henoe such right could not be established under this section.*'"’ 

easem?„l ”■>* “PPHn^We ‘o 

easements that may be acquired in other ways than by prescrintion 
e. g., by contract*! or custom.** prescription, 

of the enjoyment is once “interrupted” within the meaning 

must years 

must be shown in order to establish a right of easement : the user 

against Government.— 

to s^b ^ provision corresponding 

to sub-s. (2) and there was a conflict of opinions whether the twentj 

y ais lule applied to rights of easement claimed by prescription 

. According to one view the Crown was not 

that “th^l^' principle 

that the law is prima facie made for subjects only : at all events 

the Crown is not reached except by express words or by necessary 

^nn'r^r^ '' 'Ti?" v. Sadai Gobinda. (There is 

referen^ee m the judgment to the question whether an easement can be 

acquired by an indefinite body of persons like the inhabitants of a villa<Te -As 
P^son^!^™.)"^ !“ •! deter^nate 

^menfr ' s 1 ^“ 'T ^ A Sihi v. Shamed AH. (Ease- 

;"rr:robsTrue^ '-‘hin two 

oo;i ^ ® Nathubhai v. Choksi Chaganlal. 

fixid peHod^^ 2Vm« y. Puthirangouda Nadan. (No 

Jai Jai liamy. Samval Singh. (A right to graze 
cattle can be subject of a customary right.) ^ v s I'U graze 

ISee also (’46) 33 AIR 1946 Cal 444 (448) : 223 Ind Cas 470, Bholanath Ghose 

V. Momena Khatun. (Prescriptive right on basis of immemorial user — No 

particular period prescribed _ Proof of user for Jess than 20 years would not 
ordinarily be sufficient.)] 

425) : 177 Ind Cas 315, DwarJca Prasad v. 
rafna City Municipality . (But ‘interruption* for a year or more will not nullify 
a right already acquired by twenty years* enjoyment where the period of twenty 
years has ended within two years of the suit.) 

(■14) 1 AIR 1914 All 323 (324) : 25 Ind Cas 405 (DB), Kedar Nath v. Sohan Lai. 

{Case under Easements Act.) 

Section 26 — Note 16 

1. ( 90) 14 Bom 213 (220) (DB), Secretary of State v. Mathurabhai. (NOTE — The 

head-note to this report is misleading as observed in (’10) 5 Ind Cas 621 (626) 

(DB), Government of Bombay v. XJ&ufali.) 

(’27) 14 AIR 1927 Sind 270 (271, 272) : 86 Ind Cas 757 ; 21 Sind L R 195 (DB), 
Ganga Ram v. Secretary of State, 

LSee also (*11) 11 Ind Oas 180 (181) ; 39 Cal 53 (DB), Abhoy Charan Jelia v. 
Dtvarka Nath MaloA 
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implication in any case -where it -would be ousted of an existing 
X'trerogative or interest.”^ According to another view the section would 
apply even against the Crown.'^ Sub-section ( 2 ) of the present section 
now makes it clear that an easement can be acquired even against 
the Crown by an enjoyment for sixty years. 

But in order that that sub-section may apply, it is necessary that 
the pi*operty over which a riglit is claimed "belongs” to Government. 
It has been held by the High Court of Allahabad in a case arising 
under the corresponding section of the Easements Act that the words 
"belongs to Government” mean belongs to Government at the date 
the eaaevient is claimed in suit and not at some anterior period. Thus, 
if at the date of the suit the Government is not the owner but has 
transferred the property to X, the sub-section will not apply. ^ The 
High Court of Lahore also holds the same view.**** But the High 
Court of Madras has held that the words "belongs to the Government” 
refer to the period during which the easement is enjoyed and not to the time 
of the suit.^ In that case tliero w’as an enjoyment for forty years of 
land belonging to Government, after which the Government transferred 
the same to a private person. A suit was brought against the Idtter to 
establish the easement. Their Lordships observed : 

"We think the words ‘belongs to Government’ in the last 
piaragraph of S. 15 must refer, not to the time of suit^ but to 
the time during wliich the easement is enjoyed. An easement 
can only be acquired by twenty years’ enjoyment against a 
private person or by sixty years’ enjoyment against Government. 
Here neither condition is satisfied.” 

The word "belongs” refers to ownershi p and not to possession. 
If therefore the property is in the ownership of the Government at 
the date the claim is made', sub-section (2) will apply, even though the 
jH’operty may be in the possession of a tenant or other person with a 

2. Maxwell, Gth Edition, page 244 cited in (’27) AIK 1927 Sind 270 (271), Ganga 
Barn V. Secretary of Slate, 

[See also (’74) 1 Bom 7 (9) (DB), Oanpat Pitiaya v. Collector of Karara. 

(’10) 5 Iiid Gas G21 (G2G) : 34 Boin G18 (DB), The Government of Bombay v. 
Vsufali Salabhai.'] 

3 . (’84) 10 Cal 214 (218) (DB), Ar 2 a)i v. Bakhal Chunder Roy. (Assumed.) 

(’85) 8 Mad 4G7 (471) (DB), Viresa v. Tattayya. (Do.) 

4. (’29) 16 AIR 1929 All 382 (383, 384); 116 Ind Gas 80G, Mtinicipal Beard, 
Pilibliit V. Khalil-ul-Rahman. 

4a. (’42) 29 AIR 1942 Lah 124 (125) : ILR (1943) Lab 129 (DB), Saya Ram v. 
Lahore Electric Supply Co., Ltd, (The word “belongs” should be given its plain 
meaning and should not be interpreted by a forced construction as equivalent 
to “has belonged.” Where, therefore, an casement is claimed over some pro- 
perty in the bands of a transferee from the Crown, the right would be acquired 
against the transferee to whom the property belongs by the expiry of a period 
of 20 years within two years next before the suit brought. The 60 years* rule 
has no application.) 

5 . (’18) 5 AIR 1918 Mad 120 (121) : 41 Mad 622: 45 Ind Gas 98 (DB), Srinivasa 
Upadhya v, Ranganna Bliatta. 
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^ oMai^ reason is that the easement attaches to one piece 

of land or building over another piece of land and not against A or 

tenemelT^LT't alternative claims to ownership of the servient 

enement, and to an easement thereon.^ This does not affect in any 

Qaurt unless the party is actually found by the 

srbULarrrreat "" “ 

A plea that the party has been using water from a particular 

:rarjr.:;“^ — - setting^uV/S 

by thtSt^Wn prescription should not be converted 

y the Cxjurt into one by custom, as what may suffice to prove the 

_ne may not suffice to establi sh the other.® Similarly, where a suit 

ynX^LnSr^Mul^Ua^'’ '' Ind Cas 216, Chinnasa,ny Goundan 

(•SI 15 Im KaJuir. 

KaSr ‘ S44. .Yaraia Das v. BeJ.ari 

Section 26 — Note 17 

^ Gulab Bao v. Man- 

^(DB?’ R 140 : 1S3 lud Cas 139 

(DB), Bau Bama V, Tukaram. (34 Gal 51 (FB) followed ) 

= (1939) Kar 307:181 Ind Cas 961 (DB) 

Khanchand Jethamal v. Naraindas Pahlaj Bni, ' 

(’07) 34 Cal 51 (56) : 4 Cal L Joar 437 : 11 Cal W N 20 : 1 Mad L Tim 364 (FB) 

pTaiSi tf '■■ Ckattovadhya. (It is POt inconsistent 

^ ^ \ c'lami right in a pr6perty and in the alternative a 

right of easement over the same.) a 

‘’(sit^ SI f D^^oamani Debya v. Avtbil<a Charan. 

TQR^^n^r plaintiaf cannot set up an inconsistent case — See 1’71) 16 Suth W R 
198 (DB), Bajah Bijoy Keshub Boy v. Ohhoy Churn,) 

(■08^8 Cal L Jour 289 (291) (DB). Purnenda Narain Roy y. Dwijendra Narain 

^’chcMdra^ Bisiaas v. Jogetidra 

^ •’ ®'' Ball M-ukherjee y 

AstUosh Banejee. 

(’^) 17 AIR 1930 Pat 7 (9) ; 124 Ind Cas 385 (DB), Kartic Manjki v. Banamali 

Mukerjx. (If however he claims right by ownership he cannot per se claim as 
an easement,) 

3 . See Note 12. 

4 . (’23) 10 AIR 1923 Eah 605 (606) : 80 Ind Cas 197, Uansa Ram y. Kalu Ram. 

5 . (’24) 11 AIR 1924 Lah 275 (276) : 69 Ind Cas 528 (DB), St^araTn v. Ohaniio. 
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is merely to establish a right of ownership of property, it is not 
competent for the Court to enter into and decide the question of 
a right to an easement over such property.® 

Since an easement is only a privilege, the claimant can, when 
obstructed, only claim that his right should not be encroached upon 
and not that the pai'ty in possession of the servient tenement, \vhe^hGr 
owner or trespasser, should not enjoy the tenement at all.^ 

18. Onus of proof. — The onus is on the claimant to an 
easement to prove all the points necessary to establish an etisement 
under this section.^ But where a long open user of a right is proved, 
there will arise a presumption^ in the absence of circumstances 
negativing it, that the user was as of right.® 

Where an obstruction is proved to have taken place, the burden 

is on the person obsti’ucted to show that he did not submit to or 
acquiesce in it.® 


19. Suit in respect of easements ~ Parties. — A suit for a 
declaration of a right to an easement should be instituted against all 
the owners of the servient teneme nt whore there are several of them^ 

also ( 38) 42 Cal W N 1102 (1104, 1105), Abdul liosain v. Sadai Gobitida. 
(In thia caae, on the conntruction of the pleadings the Court held that the plea 

of customary right was not a new plea— (’21) AIK 1921 Cal 569 (DB), Gopal 

Krishna v. Abdul Samad distinguished.)] 

6- (’92) 15 Mad 489 (i90) : 2 Mad L Jour 257 (DB), Sambbayya v. Onijolakrish- 

namma. (In this case neither pleadings nor the issues suggested a right of 
eiisemeut ) ^ ^ 

Cas 610, Shimbu Daxjal v. Gajjn 

Mai (An easement like right of way over a tenement is a right running with 
the land and is not a personal right,) 

1 /,on\ f Section 26 — Note 18 

( d9) 26 AIK 1939 Sind 39 (42) ; 179 Ind Cas 884, Abdulla bbaroou v. MtinicU 
pal Corporation, Karachi. 

r25) 12 AII{ wjr. I,ah 297 (298) : 91 lad Cas 485. Uija Ham v. HriJ Lai. 

■ 105 500. Duni Chand v. Hizam-ud.din. 

( 90) 1890 Bom I> J 184. Patil Valabhbhai v. Valabhai. 

/•o^i ^ Mir Mansab Ali v. Aluharnmad Akbar, 

(3o) 22 AIK 1935 Pat 188 (190) : 155 lad Oas 9G6, J atujhahadur v. TInthar 
otngh. 

( 04) 8 Cal W N 359 (361), Shaikh Klwda Huksh v. Shaikh Tajuddin. (Clainmiit 
to easement must prove that the user was “as of right “) 

71 15 Suth W K 401 (402) (DB). Heera Lall Koocr v. Vurmessur Koaer. 

V. Sheo Dyal 

\ Sahai v. Shib Charan. 

{U).l Cal 422 (423) : 25 Buth W K 228 (DB), Sham Churn Auddy v. Tariney 
Churn Barter jee, 

2. See Note 13. 

3. (’20) 7 AIK 1920 Nag 26 (28) : 16 Nag L K 76; 54 Ind Cas 936, Rama Chandra 
Jiao V. Venkat ftao. (This is so, because, whether a person submitted or not 
necessitates inquiry into the state of mind of that person and is a matter within 
his special knowledge : See sections 103 and 106, Evidence Act.) 

Section 26 — Note 19 

1 . (’24) 11 AIR 1924 Cal 369 (360) : 69 Ind Cas 183. AmrUandth JHswas y. 
Jogendra Chandra. 


Section 26 
Notes 17-19 
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ACQUISITION OF EIGHT TO EASEMENTS 

though for a suit to remove an obstruction created by one of such 
owners only, the others are not necessary parties.® 

A bejiamidar for the dominant owner can sue for removal of an 

obstruction to access to light and air to the dominant tenement.^ 

• ^ 

Where A carries water by a drain on B’s land which then goes on 
to c s land, A cannot sue c to allow the water to flow to c’s laud. The 
most that a can do is to sue B for a right to discharge water on B *s 
land. If B wants in turn to discharge it upon c's land, he must sue c.* 

A decision in a suit for the declaration of a right to an easement 

over certain property will not be binding on a mortgagee where mortgage 

was of a date prior to the suit and who was not impleaded in the 
suit.® 

20. “Shall be absolute and indefeasible.’’ It has been 

seen in Note 15 that a right to an easement is established only in a 
suit, W^here the right is so established, it becomes absolute and 
indefeasible. The mere fact that the dominant owner is not incon* 
venienced by the obstruction does not affect the right so acquired. 
Thus, the fact that A who has established a right of way over B*s land 
to go to plot c, has another way by which he can go to plot c, cannot 
affect the right of A to enjoy the easement established.® Similarly, 
the fact that light from other sources exists than that which is acquired 
by prescription, is no answer to a suit for infringement of a prescrip- 
tive right to light and air which has been established.® "Where A has 

(’21) 8 AIK 1921 Cal 622 (622) : 62 Ind Cas 425, Haran Sheikh v, Raviesh 
Chandra. (Suit for declaration of right of way as village road — One of the 
persons interested in servient tenement not made party to suit— Court will not 
p roceed to make a decree.) 

2. (’15) 2 AIR 1915 Cal 403 (403) : 31 Ind Cas 549, Madan Mohan v, Sashi 
Blmshan. ((*10) 5 Ind Cas 23 (DB), Madan Mohan v. Akshoy Kumar, explained 
— All the “servient owners’* means all the servient owners who had raised 
objections to the plaintiff’s right of way and against whom there was a cause 
of action.) 

(’23) 10 AIR 1923 Pat 65 (70) ; 2 Pat 110 : 69 Ind Cas 947 (DB). Mt. Sarban v. 
Phudo Sahu. (Easement claimed over lands of several proprietors one of whom 
obstructs — Other proprietors not necessary parties.) 

3. (’21) 8 AIR 1921 Cal 560 (561) : 64 Ind Cas 581 (DB), Panchiv Gopal v. 
Matangxfii Debi, (Benamidar though he has no beneficial interest in the property 
yet in fact represents the owner.) 

4. (*30) 1930 Mad W N 611 (612), Srvtivasa Chettiar v. Aravamutha Iyengar, 

5. (’44) 31 AIR 1944 Pat 261 (268, 269) : 23 Pat 115 (DB), Traders and Miners 
Ltd. V. Dhirendra Nath, 

Section 26 — Note 20 

1. (’44) 31 AIR 1944 Pat 261 (268, 269) : 23 Pat 115 (DB), Traders and Miners 
Ltd. V. Dhirendranath. (But the right so established is not enforceable against 
a mortgagee whose mortgage is prior to the suit.) 

(*78) 3 Bom 174 (176) : 1878 Bom P J 257 (DB), Mohan Lai Jechand v. Amratlal 
Bechardas. 

2. (’66) 6 Suth W R 222 (223), Sha7n Bagdee v, Fuheer Chand Bagdee. 

(’74) £2 Suth W R 302 (303), Mokoondonath Bhadoory v. Shib Ohunder Bhadoory, 

3^ (’ll) 12 Ind Cas 60 (63) : 39 Cal 59 (DB), Paul v. William Robson, 


ACQUISITION OF NIGHT TO EASKMENTS 


907 


eetablished a right of easoment but makes an excessive user of it to 
which user he has not acquired a proscriptive right, the servient owner 
can obstruct and prevent the excessive user but ho has no right to 
obstruct and prevent the rightful user.'* 

21. Custom, if can override the Limitation Act. It was 

held in the undermentioned case^ that a custom cannot l)e allowed to 
override the positive provisions of the Limitation Act. Thus, where a 
prescripti%e right is allowed by the Limitation Act, no custom to the 
effect that no such right shall be acquired is admissible. 

22. Unity of title or possession of dominant and servient 
estates in the same person — Effect. _ “ The unity of the 
dominant and servient estates in the same person extinguishes the 
easement appurtenant to the dominant estate, for no person can have 
an easement in land which he himself owns. But unity of title of the 
two estates will not extinguish an easement, unless the ownership of 
the two estates be co-extensive, equal in validity, quality and all other 
ciicumstanccs of right. If one estate is held in fee and the other for a 
term of years there is no unity of possession that will extinguish an 
easement of one estate as against the other; but the unity of possession 
in such case, will only suspend the easement during the time of such 
unity of possession. Consequently, an easement may be revived, after 
it has been extinguished by the union of the dominant and servient 
tenements in one owner, by their subsequent severance, provided the 
easement is apparent, continuous and essential to the enjoyment of 
the dominant tenement.”* 

See also Notes 5 and i;j. 



.* Where 
Exclusion in favour 
of reversioner of ser- 
vient tenement. 


any land or water upon, over or from 
which any easement has been enjoyed or 

derived has been held under or by virtue 

of any interest for life or any term of 


• Act of 1877 : S. 27. 

Same as S. 28 of the Act of 1871 below, except that the words in 
parenthesis “(other than the access .and use of light and air)’’ 

after the word “easement” were omitted. 

Act of 1871 : S, 28. 

28 Provided that, when any land or water upon, over or from which any 
Exclusion in Javour easement (other than the access and use of light andair) 

Iteen held under or by 

iient tenement. virtue of any interest for life or any term of years 

— excee ding three years from the granting thereof 

' «i. * 

4. (’29) 16 AIK 1929 Cal 350 (352) (DB), Raman Chandra v. Rhola Nath. 

I nrrox Section 26 — Note 21 

^ V. Amratlal 

• Section 26 — Note 22 


Section 26 
Notes 20-22 


Section 27 



Section 27 
Note 1 


908 


RIGHT OF REVERSIONBB OF SERVIENT TENEMENT 

years exceeding three years from the granting thereof, the 
time of the enjoyment of such easement during the continu- 
ance of such interest or term shall be excluded in the 
computation of the period of twenty years in case the claim 
is, within three years next after the determination of such 
interest or term, resisted by the person entitled, on such 
determination, to the said land or water. 

Illustration, 

A sues for a declaration that he is entitled to a right of way over B’s land. 

A proves that he has enjoyed the right for twenty-five years; but B shows that 

during ten of these years C, a Hindu widow, had a life interest in the land, that 

on CPs death B became entitled to the land, and that within two years after C’s 

death he contested A's claim to the right. The suit must be dismissed, as A, 

with reference to the provisions of this section, has only proved enjoyment for 
fifteen years. 

1. Scope. — This section must be read with s. 26. It provides for 
exclusion of certain periods in reckoning the twenty years or sixty 
years referred to in S. 26. In order that this section may apply 

(1) the servient tenement must, during the period of user by 
the dominant owner, have been held under or by virtue of 
life interest or for any term exceeding three years, and 

(2) the person entitled to the servient tenement on the deter- 
mination of such interest or term, must have resisted the 
enjoyment within three years of such determination. 

Where a Hindu widow is in possession, and makes a transfer of 
the land in favour of X by virtue of her powers as representing the 
estate, it cannot be said that the transferee is a “person entitled on 
the determination of the interest*' of the widow, within the meaning 
of this section.^ 

The deduction referred to in the section can be claimed only when 
the claim is contested within three years next after the termination of 

the time of the enjoyment of such easement during the continuance of such 
interest or term shall be excluded in the computation of the said last- mentioned 
period of twenty years, in case the claim is, within three years next after the 
determination of such interest or term, resisted by the person entitled, on such 
determination, to the said land or water. 

Tllustratioyi. 

*4 sues for a declaration that he is entitled to a right of way over B*s land. 

A proves that he has enjoyed the right for twenty-five years; but B shows that, 
daring ten of these years, C, a deceased Hindu widow, had a life-interest in the 
land; that, on CTs death, B became entitled to the land; and that within two 
years after C*s death, he contested A's claim to the right. The suit must be 
dismissed, as A, with reference to the provisions of this section, has only proved 
enjoyment for fifteen 3’ears. 

Act of 1859. 

No corresponding provision. 

Section 27 — Note 1 

1. CIS) 5 AIB 1918 Cal 1028 (1034) : 41 Ind Gas 47 (DB). Fralijool Tea Co„ Ltd, 

▼. Nagendra Nath Chotvdhury. (Obiter.) 
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the term or interest. The fact that the owner did not determine the 

tenancy at the expiry of the term and allowed the tenant to hold over 

does not affect the question. Thus, where A enjoyed the ea.sement for 

twenty-two years from 1877 to 1899, but during the period from 1887 to 

1899 the land was in the possession of a kanomdar under a kanom 

executed by the servient owner B, but B allowed the kanomdar to hold 

over till 1905, and obstructed the easement only after 1905, it was held 

that the fact that B obstructed after 1905 will not prevent the right 

becoming indefeasible in favour of A inasmuch as the obstruction was 

not made within three years of 1899 which was the expiry of the term 
or the kanom r 


2S.* At the determination of the period hereby limited 
Extinguishment of to any person for instituting a suit for 
right to property. possession of any property, his right to 

such property shall be extinguished. 


Synopsis 


1. Principle of the section. 

2. “At the determination of the 

period.” 

2a. Applicability of section to cases 
where there is a continuing 
wrong. See Section 23 Note 10. 

3. “Suit for possession.” 

4. “Any person.” 


5. “Any property.” 

6. “Shall be extinguished.” 

7. Inalienable property — Acquisi- 

tion of title by adverse posses- 
sion. See Notes to Articles 142 <t 
144. 

8. Plea of title. 

9. Onus of proof. See Notes to 

Articles 1 12 & 144. 


aUi'lU INDICATOR 


Attachment under Section 116, Crimi- 
nal Procedure Code. See Note 2. 

Dootrine of remitter. See Note 6. 

Equity of redemption. See Note 2. 

Local or epeoial laws. See Note 3 . 

Personal actions. See Note 1. 

Principal right extinguished— Accessory 

rights aJsoextiuguished. See Not 2 6. 


Retrospective extinguishment of rif^ht 
See Note 6. ® ' 

Section not applicable to defence.s. See 
,^ofee 2. 

Suit for declaration— Not suit for ijos- 
session. See Note 3. 

Suit for re-ititution of conjugal rights 
See Note 3. 


• Act of 1877 : S. 28^ 

Same as above. 

Act of 1871 : S. 29. 

At the determination of the period hereby limited to 
he Jr"" ^ suit for possession of any land or 

Act of 1859. 

No corresponding provision. 


Extinguishment 
of right to land or 
hereditary office. 


2. (-ig) 6 air 1919 Mad 339 (341, 342) : 42 Mad 567 : 50 Ind Cas 291 fnpi 
nxparambtl Parkum v. Kutti Ammoo. (Case under Easements Act.) 


Section 27 
Note 1 


Section 28 
Note i 
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Section 28 
Note 1 


itself. This section is an exception to this general principle so far as 

Section 28 — Note 1 

1. See Note 14 to Section 3 and Note 16 to the Preamble, 

See also the following cases : 

(’50) 37 AIB 1950 All 7 (Para 7) : ILR (1950) All 564, Baljii v. Ohand Kiran. 
(Right of a reversioner to challenge an alienation by a Hindu widow is not 
destroyed hut continues to exist even after the period of limitation for a suit to 
challenge it has expired.) 

(*49) 36 AIR 1949 All 195 (196) : ILR (1949) All 331 (DB), Bhagioati Prasad v. 

Shiro7no7ii Sugar Mills. (Suit by company for recovery of share money from 

share. holder does not fall under S. 28 —Notice of forfeiture of shares including 

items recovery of which is barred by limitation — Notice is not illegal on that 
account.) 

(’49) 30 AIR 1949 East Punj 29.(32) : ILR (1948) East Punj 365 (DB), Ram Samp 
V. Ramchandar. 

(’47) 34 AIR 1947 Bom 375 (377) : ILR (1947) Bom 143 (DB), Muppanna v. 
Shree Gajanayi Urban Oo.-Op. Bank. (Remedy of party on award under S. 59 (1) 
(a), Bombay Co-operative Societies Act barred — Award does not become infruc- 
tous — Remedy under S. 59 (1) (b) may still be available.) 

(’38) 42 Gal W N 758 (759), Bhupendra Nath v. Trinayani Debt, 

(*29) 16 AIR 1929 Nag 145 (146) : 25 Nag L R 74 : 116 Ind Gas 421 (DB), 
Naraindas v. Nenu. { (’05) 2 Nag L R 42, Mohomed Share// v, Ckaitu dis- 
approved.) 

(’86) 9 All 23 (25, 26) : 1886 All W N 279 (DB), Chunni Lai v. Banaspat Singh. 
(Lease — jMortgage for securing payment of rent — Decree by Revenue Court for 
arrears of rent time-barred — Suit for sale of the mortgaged property not time- 
barred.) 

(’24) 11 AIR 1924 All 551 (554, 556) : 46 All 775 : 80 Ind Gas 684 (FB), Gaja- 
dhar v. Jagan7iath. { (’22) AIR 1922 All 402 (DB), Iia77i Kishen v. Chhedi Rai 
followed.) 

(’30) 17 AIR 1930 All 41G i4l7) : 52 All 539 : 122 Ind Gas 411 (DB), Jokhu 
Bhujija V. Siila Baksh Singh, ((’15) AIR 1915 All 480 (DB), Kesar Kunivar v. 
Kashi Ram dissented from.) 

(’30) 17 AIR 1930 All 858 (8G0) : 52 All 979 : 132 Ind Gas 21 (DB), Muhammad 
Raza Ahmad v. Zahoorahmad. (It was a suit for partition.) 

(’67) 8 Suth W R 51 (54) (DB), Mt. Janee Khanum v. MU Amatool Fatima 
Khanum. (A lien is a right of defence, uot a right of action and consequently can 
be claimed in respect of a statute- barred debt.) 

(’80) 5 Cal 897 (899) : 6 Cal L R 489 : 3 Shome L R 154 (DB), Nursing Doyal v. 
Hur7-yhtir Saha. 

(’81) 6 Cal 340 (349) : 7 Gal L R 121 (DB), Mohesh Gal v. Busunt Kumaree, 
((’77) 1 :Mad 228 (DB), Valia Tamburatti v. Vira Eayaii, followed.) 

’82) 7 Cal 91 (95) : 9 Gal L R 53 (DB), Muhammad Hossein v. Kokil Singh, 
(Decree remains whether execution can be taken out upon it or not.) 

(’18) 5 AIR 1918 Gal 933 (937, 938) : 44 Cal 425 : 37 Ind Gas 277 (DB), Priya- 
sakhi Debi v. Bireshicar Sha7nanta. (Dispossession of mortgagor in simple mort- 
gage does not extinguish title of mortgagee by lapse of time.) 

(’21) 8 AIR 1921 Cal 67 (68) : 66 Ind Gas 209 : 48 Cal 817, Nareiidra Lai Khan 
V. Tarubala Dassi. (If the creditor has any form of lien upon property, he can 
exercise it notwithstanding that he could not bring a suit, it being time barred.) 
(*13) 21 Ind Gas 716 (718) (DB) (Gal), Ramdhari SiJigh v. Parmajiund Singh. 

( (’05) 32 Cal 576 (DB), Sheo SaraJi v. Mohabir Pershad relied on.) 

(’21) 8 AIR 1921 Lah 170 (171) : 65 Ind Gas 642 (DB), Nathzoa v. Kanhiya. 

(AIR 1915 All 480, disapproved and distinguished.) 

(’21) 8 AIR 1921 Lah 351 (352) : 67 Ind Gas 348 (DB), Akbar Hussa%n v. 
Rag 7 ia 7 idan Das. ((’90) 1890 Pun Re No. 147 (PB), Kamra v. B^shainbar Das, 

followed.) 
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(‘22)9 AIR 1922 Lab 264 (266, 267) : 3 Lab 200 : eCIudCas 771 (FB), Afo/an Afai 
V. l^aJcsli, (Post diem interest can be claimed as damages for entire 

period if mortgagee is defendant and for six years if be is plaintiff.) 

( 26) 13 AIR 1926 Bah 633 (638, 634) : 96 Ind Gas 844 (DB), Sultan Jiluliatnmctd 
V. Ladha Singh. (AIR 1915 All 480, dissented from.) 

(‘31) 18 AIR 1931 Lab 668 (670) : 132 Ind Gas 661 (DE), Dalip Singh v. Sikh 

Gurdwara Parbandhak Committee^ Aviriiaar. (A petition under S. 5, Sikh 
Gurdwaras Act.) 

(’70) 6 Mad H C R 3*2 (33) (DB), Mooneappah v. Venlcatacharyudoo. (An unappro- 
priated payment is to be applied to the earliest debt, although the debt is barred 
by the act of limitation ) 

(■77) 1 Wad 267 (275, 276) : 1 Ind Jur 367 : 1 Wad L E 343 (DB), AdmUiistrator 

General of Madras v. HaivkMis. (The Administrator of ^Madras is authorised to 
pay a barred debt,) 

(’79) 2 Mad 400 (406) : 4 Ind Jur 229 (DB). Nallatambi v. Pounusami. (Foreign 
judpient 13 not open to the objection that the suit was barred by the law of 
limitation applicable in the country where the contract was made.) 

(*83)6 Mad 293 (294) : 7 Ind Jur 357 (DB), Narayanasaini v. Sainidas. (Hindu 
law— The son is liable to pay barred debt acknowledged by his father.) 

( 83) 6 Mad 351 (353, 354) (DB), Samuel Pillai v. Ananthanatha PHllai (The 
administratrix of an estate agreed to pay S his share of the estate-S gavea pro- 
missory note for a barred debt claimed by A from h(^r-llcld that there was con- 
sideration for the promissory note.) 

(’90) 13 Mad 189 (190) (DB). Kondappa v. Suhha. (It is competent to the widow of 

a deceased Hindu to bind the reversion by a mortgage executed to secure such 
debts though they were barred.) 

(’90) 13 Wad 490 (492) (DB), Kanharankultij v. U thotti. (Walabar law— Right of 
pre-emption under otti— Not barred under S. 28.) 

CIO) 7 Ind Gas 898 (898, 899) : 33 Wad 303 (DB). Snbramama Aiyar v. Oovala 

rehed oi 50 (DB), Anando Kishore Dass v. Anamlo Kishore Bose 

* (I'Jad), Muthusawmi Chelhjar v. Sulramaniua 

ufshe'd ) V. Venkalaramana disting- 

39 Wad 305 (DB). Chidavi- 

r (Limitation cannot be pleaded to 

i.f q! f adjustment which the right to account gives.) 

( 8) 5 AIR 1918 Wad 657 (058, 659) : 40 Ind Gas 353 (DB), Nalhamuni Pillai 
V. Vengammal. (A I R 1915 All 480, distinguished.) 'icimuui Ulai 

(■33) 20 AIR 19,33 Nag 190 (191)-: 144 Ind Gas 716, Narhar Ramchandra Gude v 

Giig^hVd ) ' ' -Plaineranf disi 

(■33) 20 air 1933 Nag 241 (242, 243) : 144 Ind Gas 736 : 30 Nag L R 142 Ram 

is'not extl;gutbed.f' - s’aeurity 

a money secured where the debt was evidenced bv 

prior promote the claim under which was barred.) ^ 

'IH- sF 

- Sri ~ iriiB 


Section S8 
Note 1 
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Section 28 suits for possession of property are concerned^ and provides that the 

Note 1 bar of the remedy shall operate to extinguish the right.®® But the 

section enacts no new principle not recognized before. Before the Act 
of 1871, there was no provision corresponding to this in the Bengal 
Limitation Eegulations III of 1793 and II of 1805 or the Bombay Eegu- 
lation V of 1827 or the Limitation Act of 1859. The Eegulations and 
Act, in reference to suits for the possession of land, in terms limited 
the remedy only and did not expressly extinguish the right or title. 
But it was nevertheless settled as a general principle that upon the 
expiry of the prescribed period of limitation for such suits the title was 
extinguished in favour of the person in possession.^ In Gunga Gohind 

(’37) 24 AIR 1937 Sind 273 (275, 278) : 172 Ind Gas 520 : 31 Sind L R 180 (DB), 

Preinomal Daomal v. Khndabux, ( (*23) AIR 1923 Sind 14 (DB), Sakar Chand 

V. Yacooby relied on.) 

[See (’39) 26 AIR 1939 Cal 163 (166) : I L R (1938) 2 Cal 328 : 182 Ind Cas 389 
(DB). Nakul Chandra v. Kalipada Ghosal, (Limitation does not bar defence 
— A I R 1916 P C 172 (PC), Sri Kishan v. Kashmito followed.)) 

2. (’50) 37 A I R 1950 All 7 (Para 7) : I LR (1960) All 664, Bal Jit v. Chand 
Kiran. (Limitation bars remedy but not the right unless a case is of the des- 
cription provided for by S. 28.) 

(30) 17 A I R 1930 All 858 (860) : 52 All 979 : 132 Ind Cas 21 (DB), Mahomed 
Baza Ahmad v. Zahoor Ahmad. (It was a suit for partition and not for pos* 
session.) 

(’24) 11 AIR 1924 All 551 (556) : 46 All 775 : 80 Ind Cas 684 (FB), Oajadhar v. 
Jaganyuith. (Per Daniels J.) 

(*18) 5 A I R 1918 Mad 657 (658) : 40 Ind Cas 358 (DB), Nathamuni Pillai v. 
V engammnU ( (’18) AIR 1918 Mad 1332 (DB), Athan v, Sutarjanamy dis- 
tinguished.) 

('31) 18 A I R 1931 Lah 668 (670) : 132 Ind Cas 661, Dalip Singh v, Sikh Gurd 
trara Parbandhalc Comrnitteey Amritsar. ( (’07) 1907 Pun Re No. 140 (DB), 
Hakim Singh v. W aryamaut referred.) 

(’30) 17 A I R 1930 All 416 (417) : 122 Ind Cas 411 : 52 All 539 (DB). Jokhu 
Bhunja v, Sitla Baksh Shigh. ( (*28) AIR 1928 All 99 (DB), Bam Kishore v. 
Ram Handauy relied on.) 

(*37) 24 AIR 1937 Sind 273 (277, 278) : 172 Ind Ca8*620 : 31 Sind L R 180 (DB), 
Premomal Daomal v. Khtidahux. ( (*24)AIR 1924 PC 198 (PC), Lachmi Narayan 
V. Balmakund explained.) 

2a. (*40) 27 AIR 1940 Nag 49 (53): I L R (1940) Nag 348 : 186 Ind Cas 731 (FB), 
Punjaram Jagoba v. Ramu Chintoo. 

3. (’41) 28 A I R 1941 Cal 223 (227) : I L R (1940) 2 Cal 393 (DB). Bajnandini 
Debi V. Manmatha Pal. (Per Nasim Ali J. — Even before 1877, the law of limi- 
tation was regarded not simply as barring the remedy but also as conferring 
title on the adverse possessor.) 

(’67) 11 Moo Ind App 345 (359, 361, 363) : 7 Suth W R P 0 21 : 1 Suther 676 : 
2 Sar 284 (PC), Gunga Gohind Mundal v. Collector of 24‘Pergunnas. ( (1828) 
1 Moo Ind App 305 (PC), Freeman v. Fairlie, recognized and supported.) 

(*69) 12 Suth W R 192 (193, 194) : 3 Beng L R A G 343 (DB). Barodakant Roy 
Bahadur v. P^'ankrishna Paroi. 

(*73) 20 Suth W R.114 (115, 116) : 11 Beng L R 237 (DB), Brindabun Chunder 
Roy V. Tarachand. 

i’69) 11 Suth W R 382 (386, 388J (DB), Booa Bussoolee v. Nawab Nazim of 
Bengal. 

(’69) 11 Suth W R 139 (140) (DB), Radha OobindRoy v. Ram Kishore Dutt. 

(’70) 13 Suth W R 466 (466) (DB), Mt. Bee Bee-Chummun v. Mt. Cm Koolsoom, 
(The rule of limitation applies to the case of a proprietor claiming malikana.) 
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Mandid v. The Collector of the 24-Purgunnahs,* their Lordships of 
the Privy Council observed as follows : 

The title to sue for dispossession of the lands belongs, in such 

a case, to the owner whose property is encroached upon; and if 

he suffers his right to be barred by the law of limitation the 

practical effect is the extinction of his title in favour of the 

party in possession; .... As between private owners contestin'^ 

inter se the title to the lands, the law has established a limitation 

of twelve years; after that time, it declares not simply that the 

remedy is barred, but that the title is extinct in favour of the 
possessor.” 

The law of lumfcation as regards possession and dispossession of 
property, has thus always been a law of j^rescripiioaf 

In Kutch there was no law of limitation to title by acts of 
adverse possession and title was not extinguished by any lon«th of 
adverse possession. This Act now applies to Kutch as it applies to 
the whole of India except Jammu and Kashmir, (see S. i). 

“ a determination of the period.” _ The words 

at the determination of the period hereby limited to any person fo r 

^ Agra Rev 38 (40) (DB), Bkagoutee Charun v. Shiva Pershad. (In this 
case a rent tree holder had encroached on the adjoining land and enjoyed it 

, „ " - ^'amindari right tor more than twelve ye.ars.) 

''K®™ 

(•70) 1 Bo™ S52 (366, 3C7) (DB). Oolfcoloo o/ Th,M DaiMai Bo„„»„ ;i 
(Case under liombay Regulation V of 1827 ) * 

r.:, ioi,i:2’, “ =■“ 0). 370(0.0;; :: 

(•7a) 17 Suth W 11 119 (120) : 8 Reng R R 540 (DB). Ameeroonissa Begum v 
Aimr Khan. (Cose under Act XIV of 1859.) 

W Ghuekerbutty v. Bam Soondar 

( 71) 15 Suth W K 80 (82) (DB), Ham Sahoy Singh v. Kooldeep Singh. 

also (-18) 5 A I H 1918 Mad 183 (187, 188) : 44 Ind Gas C30 (DB). Raman 

v.°Si‘ dlient^‘rrom.)“" ^ Mod II 0 R 258.(DB). iC.saoa 

(■29) 16 A I R 1929 Cal 149 (154) : 118 Ind Gas 566 (DB), Khantamoyee Debt v 
Hrtdayanand Bhattacharjee. ( (1837) 1 M I A 446 (P C), Ohulam Russool 
V. Mughlo and (’77) 3 Gal 224 (DB), Gossain Das v. Issur Chunder followed )1 

he Limitation (Act XIV of 1859) as to realty was Wd to bar 

the remedy, but not to extinguish the right.) 

*'f(W ^ (598 599) (DB), Rambhat Agnihotri v. Collector of Poona. 

(Gaae under Bombay Regulation V of 1827.)] ^ 

^2847pGr '' W R 21 ; 1 Suther 676 : 2 Bar 

%^ZiLtld '' Debi V, 

See also the cases cited in Foot Notes (2) and (3) above. 

6. (*50) 87 AIR 1950 Kutch 69 (Pr 18), Bhura Dhana v. Kala, 

d.Ijim,58. 
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Section 28 
Note 2 


Illustrations, 

1. A person in possession of property has obviously no need to sue 

for possession thereof. The section, therefore, cannot apply where, as a 
defendant, he seeks to rely upon his possession as a defence to a suit.^ 

Section 28 — Note 2 

1. (*36) 22 A I R 1935 Bom 326 (330) : 59 Bom 502 : 159 Ind Gas 213, Oopal 
Bhaurao v. JagannaVi Wasmleo. 

(’20) 7 AIK 1920 Lah 504 ^507), Bcisduta v. Indar Singh. (Puisne mortgage of 
property in possession of prior usufructuary mortgagee— Puisne mortgagee given 
right under bis mortgage, to redeem prior mortgage and take possession of 
mortgaged property — Puisne mortgagee not bound to claim redemption within 
twelve years of his mortgage and his failure to do so does not extinguish his 
right under this section ; Article 135 does not apply to such a case ; (’19) AIK 
1919 Lah 402, Budha v. Mul Baj, followed.) 

iSee (’44) 31 AIK 1944 Nag 250 (255, 257): ILU (1944) Nag 473 (FB), Tulsiram 
Jiyamlal v. Hyder Lalkt. (Tenancy right extinguished by exclusion by tres- 
I'asser for over three years under Sch, II Art. 1, C. P.Tenancy Act —Trespasser 
does not become tenant — Landlord is entitled to eject him.)] 

[See also (’44) 31 AIR 1944 All 243 (245) : ILR (1944) All 612, Avadesh Kumar 
V. Zakanl tllusnain. (So long as the person whose rights have been infringed 
remains in possession limitation does not begin to run against him.)] 

2. (’46) 33 A I R 1946 Oudh 213 (218) : 224 Ind Gas 537 (DB), Lait Mohan v. 
Bachrni BaJ Kuar. (Failure of Hindu widow to institute civil suit within 3 
years of Magistrate's order under S. 145,''Gri.P.O, — S. 28 bars only widow’s right 
and not that of the reversioner.) 

(’43) 30 AIR 1943 Oudh 296 (297) ; 206 Ind Gas 274, lliilalv. Ram Oudh. (Sec- 
tion refers to a suit by a person ^Yho is capable of instituting a suit and is not 
one suffering under any disability.) 

(’35) 22 AIR 1935 Mad 914 (917) : 59 Mad 51 : 161 Ind Gas 447, Ramalingam v. 
V eerabhadradu. (Suit for iwssession during adverse possession not capable of 
being brought in civil Gourt but only in revenue Gourt.) 

t’29) 16 AIK 1929 Mad 38 (41, 42) : 111 Ind Gas 152 (DB), Alagarswami Thevan 
V. Bamabhadra, (Need not have sued for possession.) 

(’90) 13 Mad 490(492) (DB), Kanharankutti v. Uihotti. (Do.) 

3 . (’49) 36 AIR 1949 East Punj 29 ^32): ILR (1948) East Punj 365 (DB), Ram 
Saruy v. Ram Chandar. (Transfer of occupancy rights — Gonsent of landlord 
not obtained — Landlord in possession — Suit by transferee for possession — Land- 
lord can set up plea under S. 60, Punjab Tenancy Act, in defence and avoid 
transfer although he has not brought a suit under S. 60 within limitation.) 

(’39) 26 A 1 R 1939 Cal 163 (165, 166) : I L R (1938) 2 Cal 328 : 182 Ind Gas 389 
(DB), Nakiil Chandra v. Kalipada Ghosal. (There is no bar .of limitation to 
defence under S. 53A of the Transfer of Property Act — Right of defence is not 
lost even if there is no present right to enforce contract — S. 28 does not api^ly 
to right of defence under S. 53A.) 

(’90) 14 Bom 222 (226, 227) (DB), Hargovindas Lakshmidas v. Baji Bhai Jijibhai. 

(’35) 22 AIR 1935 Bom 326 (330) : 59 Bom 502: 159 Ind Gas 213, Gopal Bhaurao 
V. Jagannath Wasudeo, 

(’16) 3 AIR 1916 Lah 229 (220): 1916 Pun Re No. 1 : 32 Ind Gas 485 (DB), Gokul- 
chand v. yaidarmal, , 


instituting a suit for possession*' imply that limitation has begun to 
run against the person for instituting the suit referred to and has 
expired.^ It follows that where a person could not or need not have 
sued for possession, there is no question of any determination of 
the x^eriod limited to him for instituting a suit for possession and 
conseqiiently no question of the applicability of this section.® 
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2. Where property is in the possession of a usufructuary mortgagee 
and a third person trespasses on such property the mortgagor cannot 
sue the trespasser till on redemption he becomes again entitled to the 
possession of the property."* Hence the mortgagor’s right cannot be 
extinguished iindor this section by advei’se possession against the 
mortgagee. Similarly, if property is subject to a simi)le mortgage and 
the possession continues with the mortgagor, adverse possession against 
the mortgagor cannot affect the rights of the mortgagee, (see Note 0 .) 

3, A reversioner of a Hindu widow cannot sue for possession from 
an alienee from the Hindu widow until her death, and Ids right will 
not be extinguished by tlie alienee continuing in possession for any 
period shorter than twelve years after the death of the widow. ^ 


4. Where a person such as a tenant is entitled to be in possession 
for a particular period, the person entitled to the property after the 
expiry of the period cannot siie for possession before such expiry 
merely because the tenant claims to be in possession by virtue of a 
higher right. The right of the person entitled to the prof erty after 
the expiry of the period cannot be extinguished in such a case by a 
failure to sue for possession before the expiry of the term.® In Mumtaz 

(’07) 1907 Pun L R No. 2G. p. 75 : 1907 Pun W R No. 3. Baldeo v. Gajwa. 

(’04) 27 Mad 28 (29, 30) (DB). Huhramaniya Ayyar v. Poovan. (The vendor’s lieu 
is not extinguished by Section 28. Uiniitation Act, even though the right to sue 
to enforce the lien U barred hy Article 111.) • 

( 94) 17 Mad 255 (256, 257) (DH). Orr v. Sundra Pandia^ 

(’16) 3 A I K 1916 Mad 350 (357) : 19 Ind Cos 596;: 38 Mad 321 (DB), Rajah of 

Ramyad v. Arunachallavt Chettiar, ((’06) 30 Mad 169 (SB), Lakshmi Doss v. 
Hoop Lai followed.) 

(•31) 18 A I K 1931 Lah G68 (G70) : 132 Ind G.is GGl (DB), Dalip Simjh v. Sikh 
Otirdwara Parhindhak Committee, 

( 23) 10 AIR 1923 Lah 247 (247) : 70 Ind Gas 966, Chauhar v. Mansha Singh. 

(’26) 13 AIR 1926 Nag 99 (106) : 89 Ind Cas 762, Banau v. Ran jit Singh. (Sec- 
tion 28 does not apply to G. P. Tenancy Act even in principle.) 

(■21) 8 AIR 1921 Bom 257 (25S. 259); 45 Bom 45: 59 Ind Cos 118 (DB), Mahadev 

Narayan V. Sadashiu Keshav. ((’07) 30 Mod 444 (DB), Venkatachaloixithi v. 
Robert Fischer, followed.) 

4 . (’35) 22 AIR 1935 All 542 (543):!l59 Ind Caslol.Sflh’g Ram v. Qaxuri Shanker. 

Samlasiva v. Baghaia. ( {’7o) 5 :\rad H C R 428 
(DB), Atchamma v. Suhfjarayiidii, followed.) 

iSee also (’99) 23 Bom 725 (736) : 1 Bom L E 607 : 3 Cal W N 621 : 26 Ind 

App 71 : 7 Sar 543 (PC), Ranchordas Vandrawandasv. Parvatihai. (Adverse 

possession against widow — Suit by heir after widow’s death S. *>8 is not 

applicable.)] 


^ ^ Cas 231 : 45 All 

419 : 74 Ind Cas 476 (PC), Muhammad Mumtaz AH Khan v. Moha 7 i Singh. 

^ Jour 226 (228) (PC), Raja Muhannna l Mumtaz Ali Khan v 
Dhanna Singh. (AIR 1923 P C 118, followed.) 

(■27) U AIU 1927 Cal 913 (914) : 104 Ind Ca? 812 ( DB). Rajani Kanta Ban^rjee 

y. Raj Kjiviar, Dan. ((’24) AIR 1924 P 0 G5 (PC). Nainapillai v. Ramanathan, 
followed.) 

^ A.IR 1923 Mad 661 (G62) ; 72 Ind Cas 690 (DB), Sundararajachariar v. 

Kthehar Khan Sahib, 
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Section 28 v. Mohan Singh/ their Lordships of the Privy Council observed 

Note 2 as follows : 

This section appears to have no application to the present 
case, for the appellant through his counsel did not maintain that 
lie could institute a suit for possession of the village in question, 
or treat the plaintiff's as if they had merely been squatters, and 
the Board were not referred to and are not aware of any other 
section which would have the effect of extinguishing a right of 
property which is vested in one person and transferring it by 
the meie lapse of time to the person actually in possession.” 

5. c as agent of A let certain lands to B and was for sometime 
collecting the rents from B on behalf of A. He then began to collect 
the rents and to appropriate them for his own use asserting that the 
land was his own. It was held that a’s right to the land could not, by 
reason of such assertion and appropriation, be extinguished by the 
operation of this section. So long as B was in possession, he was so a,s 
tenant of A and could not have been sued by A for possession.® 

e. A and B nsufructuarily mortgaged certain property to o but A 
alone received and appropriated the whole of the rent payable by the 
mortgagee under the morcgage. It was held that the receipt by A could 
not be considered to be the possession of the property by A, that it was 
at the best equivalent to non-payment of the rent by the mortgagee 
himself and that* his right to redeem was not aft'eeted by this section.® 

7. Where the possession of the defendant is, in law, the possession 
of the jdaintiff, the latter is not bound to sue for possession and there 
is no ‘‘determination of the period limited for instituting a suit for 

possession.” The plaintiff’s right to the property cannot be extinguished 
under this section.'® 

8. Where the plaintiff' is legally in possession, as where his 
property is under attachment under s. 146 of the Criminal Procedure 
Code, his title cannot be extinguished, however long the attachment 
may continue." 

[Sf ^ (*28) 15 AIR 1928 Pat 63 (64) : 104 Ind Gas 124 (DB), Sheoriandan Singh 
T. Keshao Prasad Singh. ( (*12) 16 Cal \V N 235 (DB), Taran Chandra v. 
Gancndra Nath^ distinguished.)] 

[But see (*05) 9 Oal W N 292 (299, 300) (DB), Bagdu Majhi v. Baja Sri Sri 
Durga Prosad Singha. (He can acquire such right if his claim of higher right 
Is a repudiation of the tenancy or worked a forfeiture and the landlord failed 
to sue for possession for twelve years.)] 

7. (’23) 10 AIR 1923 P 0 118 (121) ; 50 Ind App 202 : 26 Oudh Gas 231 : 45 All 
419 : 74 Ind Gas 476 (PC). 

8. (’14) 1 AIR 1914 Bom 296 (297. 298) : 21 Ind Gas 763 (764) : 38 Bom 53 (DB), 
Krishnadixii Baldixit v, Baldixit Wamandixit. 

9. (’84) 7 Mad 26 (28. 29) (DB), Chathu v. Aku. 

10. (*15) 2 AIR 1915 Cal 653 (654) : 28 Ind Gas 22 (DB), Faizuddin Khan v. 
Beju Akab. (Co-tenant’s possession cannot become adverse until there is an 
ouster or the equivalent of an ouster of the other oo-tenaiit.) 

11. (’02) 26 Mad 410 (415) (DB), Baja of Venkatagiri v. Isakpalli SzMayya, 

% 



EXTINGUISHMENT OF RIGHT TO PROPERTY 


917 


The full period preaoribed for a suit for possession must have 
expired; otherwise, the title of the true owner is not extinguished in 
favour of the wrongdoer.^^ Thus, an owner of property does not lose 
his right to it merely because he happens not to bo in i)ossession of it 
for twelve years. His right is extinguished only when somebody else 
is in i>ossession against whom a suit for possession could have been 
filed but had not been filed within the time prescribed. 

The institution of the suit itself within the power of limitation is 
sufficient to bar the operation of this section though the decree for 
possession is passed beyond the period.'^ 

The words “hereby limited” show that the section does not apply 

to cases where the period of limitation is prescribed by some other Act. 
(see Note 3.) 

2a. Applicability of section to cases where there is a continuing 
wrong. — See Section 23 Note IG. 


3. “Suit for possession. 


I » 


The section, in terms, applies 


only where suits for possession of property become barred by liinita- 

(’29) 16 AIR 1929 .Mad 38 (41. 42) : 111 Ind Gas 152 (UB), Alagarswami Thevan 

y. Raviahhadra h^aidu. ((’77)1 :\rad 309 (DB), AkilamlamynaL v. Peria^ainL 
relied on.) 

12. (’79) 7 Ind App 73 (80, 81) ; G Cal L R 249 ; 4 Sar 127 : 3 Sutber 370 (PC), 
Wise V. Amirooyiissa Khatooyx, (Possession for three years under order made 
under Act 1\ of 1840 does not create title against Government.) 

(’68) 9 Sutb W R 283 (283) (DB). Durga Churn Paul v. Pearee Moliuyi. 

( 35) 22 AIR 1936 Pat 164 (165, 166) : 14 Pat 424 ; 155 Ind Gas 1094 (DB), 
Nando Kahar v. Sri Phu2) Narain Siyigh. (A I R 1922 P C 184 (PC), Tihagwayi 
V. Ram Krishna, relied on.) 

(’34)21 AIR 1931 Pat 485 (489) : 154 lud Caa 1032 (DB), 3It. Dhari^chhna 

Kuarx v. llamyad Kuar. (A I R 1929 p C IfJG : 5G I A 2G7 : 51 All 439 (PC) 
daggo Bai v. Utsavalal, relied on.) * 

[See also (*4l) 28 AIR 1941 Pat 577 (581) : 20 Pat 346 : 192 Ind Gas 451 (DB), 

'* acquiring khortx)sh rights in village in 

lano without obtaining ixjs^ession uncle B suing A^s widow in 

1908 in respect of all his properties, obtaining decree in 1911 and taking out 
delivery of possession in 1912 — Subsequently D sued khorposhdars for khas 
possession, obtained decree in 1915 and took out delivery of possession in same 

decree in suit of 1903 reversed and widow declared entitled to 
As self-acquired property including kharposh rights in village ^ B in suin- 
khorposhdar held represented widow -Widow’s right to village held not 
extinguished under S. 28 (Per Meredith J.))] 

13. (-21) 8 AIR 1921 Bom 3G8 (3G9) : 45 Bom 1020 : G2 Ind Gas 101 (DB) 

bwamirao v. Bhimahai. ^ ' 

V. Ali 

192G Oudh 313 (315) : 29 Oudli Gas 131 : 92 Ind Gas 825, S«7.-7< Deo 

’’J' P C 21 : 39 Mad 617 : 43 I A 192 (PG), Secy, 

of State V. Ra/yyia Rao, followed.) 

‘ Sanlcar v. Satyen- 

dra Prasanna. ( (1847) 10 Ir L R.604, McDonnell v. McKinty, followed.) 

14. (-42) 46 Gal W N 651 (553), Maharam Ali v. Moharalc Ali. 


Section 28 
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Section 28 
^ote 3 


fcion.^ It does not apply to applications for possession.'* Thus, the 
fact that an application for execution of a decree for possession is 
barred by limitation will not extinguish ipso facto the right of the 
applicant to the property.^ But it has been held that the word ‘suit’ 
would include an application under S. 144. Civil P. 0., an order under 
which is deemed to be a decree as provided in s. 2 (2), Civil P. C.** 

The suit for possession” referred to in the section is a suit in 
respect of which the period of limitation is prescribed by schedule I, 
Limitation Act.^** This is clear from the words “period hcrebij limited” 
in the section. The section, therefore, does not apply to suits for 
ixjssession to be brought in the revenue Courts for which no limitation 

Section 23 — Note 3 

1 . (*1S) 5 AIR 191S Pat 492 (493) : 4G Ind Cas 5G9 : 3 Pat L Jour 478 (DB), 
Bhaiga Parida v. Gannath Khandai. (Section 28 provides ouly the extinctiou 
of the rights upon the termination of the period of limitation for a suit and 
not that at the termination of the period of limitation for an application^ any 
right shall be extinguished.) 

(’30) 17 AIR 1930 All 866 (8GS) : 129 Ind Cos 375 (DB), Abdul Alim v. Abdul 
Hamid. 

(’29) 16 AIR 1929 Nag 145 (145) : 25 Nag L R 74 : 116 Ind Gas 421 (DB), 
N araindas v. Nenn. 

{’09) 2 Ind Cas 981 (981) : 1909 Pun Re No. 69, Aruramal v. Kesar Singh. 

la. (’51) 38 AIR 1951 Cal 481 (Para 6) : I L U (1949) 1 Oal 378 (DB), Govordhon 
Banerjee v. Sukhomog Bhavani l^rasad. (In such a case the remedy would be 
barred but the right would not be extinguished, with the result that if a person 
who had not made an application for possession within the time limited by the 
proper article of the Limitation Act, somehow or other gets possession and is 
thereafter dis^wssesscd by a third person his suit against the third person 
would not be defeated on the ground that he had no title at the date of the 
institution of that suit for possession.) 

('44) 31 AIR 1944 Cal 328 (328) : 218 Ind Cas 144 (DB), Arjan Lai v. Banbchari. 
(Failure to apply for delivery of possession under O. 21, R. 95 within statutory 
period does not extinguish title.) 

2. (’02) 25 M’ul 300 (327) : 12 iMad L Jour 128 (FB), Vedapuratfi v. Vallabha 
Valiya Baja. 

(’10) 8 1. C. 639 (643): 35 Boin 79 (DB), Vasudeo Aimaram v. Kknath Balkrishna. 
(*09) 4 Ind Cas 246 (248, 249) (DB) (Bom), Bala Kushaba v. Amriia Vaghmode. 
(’95) 1 Cal W N 569 (571) (DB), J agabandhu Bhattacharjee v. Havimo'ian Roy. 
(’66) 1 N W P H C K 154 (156), J mjur Nath v. BalgobUul. (When a right to 
property has been established by a declaratory deeree the b.irring of the right 
of execution by limitation does not extinguish the right.) 

(’87) 1867 Pun Re No. 3, Gayida Mai v. Nanak Chand. ( (’80) 5 Cal 897 (DB), 
NtiJ'sing v. Hurryhur, referred to; (’83) 9 Gal 651 (DB), Gaily Nath v. Koofijo 
Behary, dissented.) 

2a. (’48) 35 AIR 1948 All 400 (401) : 1948 All L Jour 53G (DB), Aniba Prasad v. 
Uumtaz Ali Khan. (Where the landlord whose property has been sold in 
execution of a deeree for theka money does not apply under S. 144, Civil P. C., 
for recovery of his property within three years of the date of the order.setting 
aside the execution s:ile as provided by Art. 181, Limitation Act, his right to 
file such application is lost by lapse of time and his title to the property is also 

extinguished under S. 28, Limitation Act.) 

2b. (’43) 30 AIR 1943 Oudh 296 (297) ; 206 Ind Cas 274, Hit Lai v- 
(Section 28 not applicable to suits for which limitation is provided in u 

Rent Act.) 
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is provided in this Act.® But the principle of the section, which, as Section 28 
has been seen in Note 1, is of general applicability, has been applied Note 3 

to such cases.^ The section has been expressly made applicable to cases 
arising under the Central Provinces Tenancy Act by virtue of the 
provisions of s. 104 thereof.^ 

The following have been held not to be suits for possession of 
property for the purposes of this section : 

(l) Suit for sale on a mortgage.*^ 

3. (*35) 22 AIR 1935 Mad 914 (917) ; 59 Mad 51 : 161 Ind Gas 447, Hama- 
liiigam v. Veerabhadradu. (A holder of a servi -e inam, who iy out of [Kyjsessiou 
of the lands attached to his office must, under the Mairas Hereditary Village 
Oifices Act, sue for possession in the revenue Court within three years — 

Section 28 does not apply to such suits.) 

(’98) 21 Mad 134 (135) : 7 Mad L Jour 19G (DD), Pichuvai/yan v. V' ilakhtidayam 
Asari, (Rights to property which cannot be enforced in civil Courts by reason 
of the Regulation VI of 1831 are not extinguished under S. 28 of the Limita- 
tion Act XV of 1877, as the latter Act does not prescribe any period of limita- 
tion for suits under the Regulation aforesaid.) 

4. {'49) 36 AIR 1949 East Punj 414 (416). G^kal v. Haria. (Sale by widow-Suit 
by collaterals of husband for declaration and decree that sale by widow would 
not affect reversionary rights of collaterals after de;ith of widow passed — Pro- 
perty alleged to be ancestral qua x)laiutitTs in such suit — Punjab Limitation 
iCnstom) Act held ai^plied as suit was brought on basis of custom — Principle of 

S. 28 held applied and title of reversioners held extinguished as no suit for 
possession was brought within limitation after death of widow.) 

(’ll) 11 Ind Cas 465 (467, 468) (UB) (Cal), Nand Kumar D<A>ey v. Ajodhya Sahu. 

(Cases governed by Article 3 of Schedule III of the Bengal Tenancy Act.) 

(’33) 20 AIR 1933 Pat G (15) : 11 Pat 701 : 111 Ind Gas 157 (DB), Chaturhhu j 
Singh v. Sarada Charan, (Do.) 

(’99) 21 All 204 (205, 206, 208) : 1899 All W N 30 (DB). Daliy Rai v, Deoki Rai. 

(Cases under Act XII of 1881 (N \V V Rent Act), S. 95 (?i).} 

(’35) 22 AIR 1935 Lah 787 (789) : ILU (1937) Lah 517 : 160 lud Cas 1000 (DB), 

Kartar Singh v. Kharhha. (Section 28 does not in terms apply to cases under 
special or local laws, but the principle underlying it is of general apxdication 
and has been applied to cases governed by local laws.) 

(’30) 17 AIR 1930 Cal 225 (227) : 127 Ind Cas 51 (DB), Kalini lihusau v. HiraXal 
Roy. (Where a landlord keeps a ryot out of possession of his holding for the 
periods speciGed in Art. 3 of Sch. Ill of the Bengal Tenancy Act, the ryot’s 
title in the holding is extinguished by adverse possc.ssion.) 

(’04) 27 All 372 (373, 374) : 2 All L Jour 69 : 1901 All W N 281, Ram Lai v. 

Ghuni Lai, (Case under Agi'a Tenancy Act II of 1901.) 

[But see (*30) 17 AIR 1930 Pat 476 (478, 479) : 126 In I Cas 858 (DB). Dankey 
Rehary Lai v, Crudo Choudhury. (11 Ind Cas 465 distinguished.)) 

5. (’40) 27 AIR 1940 Nag 49 (55. 56) : ILR (1940) Nag 348 : 186 lud Cas 731 
(IB), Punjara77i Jagoba v. RamucJiintoo, (The extinguishment spoken of by 
8. 28 occurs at the end of the period specified in the second schedule to the 
lenancy Act and not at the end of the x)eriod x)reacribed»bj the Liznitation Act.) 

(’28) 15 AIR 1928 Nag 281 (281) ; 109 lud Cas 403, Dadoo v. Sukha. 

(’34) 21 AIR 1934 Nag 61 (62) : 30 Nag L R 208 : 148 Ind Cas 733, Sujalkhan v. 

Kazafali. 

( 27) 14 AIR 1927 Nag 352 (352) : 107 Ind Cas 522, Dhannu \. Dal Singh. ((’26) 

AIR 1926 Nag 99, Banau v, Ranjit&ingh dissented from.) 

6. (’30) 17 AIR 1930 All 416 (417) ;T22 Ind Cas 411 ; 52 All 539 (DB). Jokhu 
Bhunjav.Sitla Bakhsh Singh, {{•28) AIR 1928 All 99 (DB), Ramkishore v. 

Ram Najidan relied on.) 
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Section 28 
^ Note 3 


( 2 ) Suit to enforce maintenance/ 

(3) Suit for the restitution of conjugal rights.® 

(4) Suit for a declaration,® 

(5) Suit for setting aside an order rejecting a claim to 

attached property/® 

(e) A suit to levy assessment of rent-free land/®** 

(7) A suit to recover the share money due from a share- 
holder by a Company/®*^ 

A suit for pre-emption is a suit for possession within the meaning 
of this section/®* 


Where a person is hound to set aside a document before he can 
sue for possession, as in the case of a minor whose iDi'operty has been 
alienated by his guardian on his behalf, a failure to sue to set aside 
the alienation within the time prescribed will extinguish his I'ights 
to the property under this section/^ The reason is that the suit for 


(’35) 22 AIR 1935 Oudb 139 (141) : 10 Luck 531 : 153 Ind Gas 808 (DB), Earn 
Adhar v. Shankar Baksh Singlu 

(’18) 5 AIR 1918 Cal 933 (938, 940) : 44 Cal 425 : 37 Ind Cas 277 (DB), Priya 
Sakhi Debt v. Bireshtoar Samanta, 


[See also C35) 22 AIR 1935 Oudh 213 (216) : 10 Luck 481 ; 153 Ind Cas 307 
(DB), Sarada Nand v, Daya Shanker SinghJl 

7. (’24) 11 AIR 1924 Cal 364 (366) : 73 Ind Cas 235 (DB), Qopal Chandra v. 
Kadaynhini Dasi. ((’78 79) 3 Bom 415 (P C), N arayanrao v. Eamabai and (’02) 
29 Cal 557 (SB), Siddessury v. Janardan followed.) 

8. (’01) 25 Bom 644 (657) : 3 Bom L R 371 (FB), Dhanjibhoy Bornanji v. 
Hirabai. 


(’12) 16 Ind Cas 124 (124) : 34 All 412 (DB), Ayesha v. Faiaz Ilusaiyi. 

9. (’48) 1948 Bur L R 402 (406) (DB), A. L. M. Chettyar Firm v. Ma Sint. 

(’10) 6 Ind Cas 881 (883) : 3 Sind L R 228 (FB), Goverdhandas v. Naraindas. 

(Suit for declaration of right to the flow of water and for injunction restraining 
defendant from obstructing it.) 

(’09) 2 Ind Cas 981 (981) : 1909 Pun Re No. 69, Aruramul v. Kesar Singh, 

(’28) 15 AIR 1928 Bom 383 (384) : 113 Ind Gas 378 (DB), Chhttaman Balwant 
V. Bhagwan Ganayati. (^lortgage by Hindu father — Mortgagee not put in 
possession —Sale to mortgagee —Suit by son to set aside sale and recover his 
share.) 

10. (’36) 165 Ind Cas 84 (85) (DB) (Cal), Bama Pada v. Eama Nath. (Claimant’s 
right to property is not extinguished by his failure to get order set aside within 
period of limitation by regular suit.) 

lOaa. (’42) 29 AIR 1942 Bom 174 (176j : ILR (1942) Bom 326 : 201 Ind Cas 120 
(DB), Balkrishna Khanderao v. Anantahaji. (A right to recover assessment is a 

mere right in action.) 

lOab. (’49) 36 AIR 1949 All 195 (197):ILR (1949) All 331 (DB), Bhagwati 
V. Shiromani Sugar Mills Ltd. (The notice intimating to the share-holder of 
the forfeiture of shares on account of non-payment of allotment money 
be valid even though the notice included some items whic were arre y 

limitation, no steps having been taken to recover t em wi m c ime x 

for limitation.) , ^ rr » ^ 

lOa. (’34) 21 AIR 1934 Ondh 303 (306) : 9 Luck 476 : 149 Ind Cas 2o8. Salamat 


AH V. Nur Muhammed Khan. 

11. (’33) 20 AIR 1933 Bom 42 (44) : 141 Ind 


Gas 806 (DB), Jhaverbhai Hathibha 


V. Kabliai Becher Patel, 


$ 
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possession in such cases will be governed by the same article which 
governs the suits to set aside such alienations. 

A suit for recovery of possession on redemption of a mortgage on 
the property is virtually a suit for possession and on the expiry of the 
period of limitation for such suit, the mortgagor's title to the property 
will be extinguished.^^ (See also Art. 148 Notes 2 and 2.5.) 

As to whether the section applies to a suit for possession under 
S. 9 of the Specific Belief Act, see Note 2 under Article 3 . 


4. '‘Any person.” — A title by adverse possession can be 
obtained against a 'tnnth. The fact that during the period of prescrip- 
tion the math had no lawful manager will not atfcct the operation of 
this section.^ 

5. “Any property.” _ Section 29 of the Act of 1S71 corres- 
ponding to this section referred only to “land or hereditary otlice."^ 
The present section is wider than s. 29 of the Act of 1871 and refers to 

any property. ^ It \vould seem to include all property in respect of 
which a suit for possession can be filed. It is, however, necessary that 
the property must be one recogni/ced by law.^ The following have 

been regarded as property for which a title can be acquired by the 
operation of this section : 


(l) An exclusive right of fishery. 

( 19) 6 AIR 1919 Cal 40A (401) : 52 Iiid Ciia 269, Kcmolc Dasi v. Srihciri Goswciini, 
(Suit to set aside invalid alienation by certificated guardian.) 

(’18) 5 AIR 1918 Mad 724 (72G) : 41 Mad 102 ; 40 Ind C»is 661 (DB), Kandasaniy 
Naicken v. Irusappa Naicketi. 

( 12) 12 Ind Gas 695 (697, 700) (DB) (JIad), Doraisicamy Serumadani v. Nandi- 
samy Selavan. (A suit by a minor to set jtside a sale by his guardian and to 
recover property is governed by Arts. 44 and 144 and also by S. 28.) 

. *14) 1 AIR 1914 OudU 338 (339) ; 17 Oudh Cas 52 : 23 Ind Gas 406, Mt, 

Sheonatha v. Sheoraj Singh. ((1900) 23 Mad 271 (PC). Gnanasamhanda y.Velu 
Pandaram relied on.) 

[But see (’40) 27 AIR 1940 Cal 589 (5001 : 193 Ind Cas 168, haUt Kumar Das 

x. hogendra ImI. (Article 44 is not concerned with suits for possession 

Ward’s failure to sue within period prescribed by Art. 44 bars only his right to 
set aside transfer - It does not extinguish right to property under S. 28. f] 

See also Note 2 to Article 44. 

12 (-25) 12 AIU 1925 Bom 339 (340) : 87 I, id Cas 099 (DB), Inchirai IShaurai v. 

Shxvlal A abhubhai. 

Section 28 — Note 4 

1. ( 94) 18 Bom 507 (511, 512) (DB), Vitkalbowa v. Narayan Daji Thite. 

Section 28 — Note 5 

1. (^1) 3 All 435 (436) : 1881 All W N 9 : 5 Ind Jur 652 (DB), Jagram Bibi 

x. Ganeshx. (Trees growing upon land are “land” within the meanin'T of S. 29 
Limitation Act, 1871.) * 

2 ('79) 4 Cal 283 (297) : 3 Cal L R 336 : 2 Shome L R 2 (DB), Ramchunder 

Cihosaul V. Juggut Monmohiney Uabee. 

3. (’04) 28 Bom 399 (407) ; 6 Bom L R 428 (DB), Jethabhai v. Nathabhai. 

Cas 279, Krishna 

Nandi v. Lokenath Moo^ erjee. 


Section 28 
Notes 3-5 
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(2) A right to maintain a projection over the neighbour’s land. 
The right is a right to the occupation of space belonging 
to the neighbour and thei'efore of property.® 

(3) A right to levy assessment on rent-free lands.® 

(4) A right to a Buddhist monastery.' 

(5) A I'ight to hirt jajmani.^ 

(6) A nanl'ar allowance when that allowance forms part of 
a larger estate which has been divided and enjoyed in 
severalty for a long time.® 

(7) A right to an office of profit.^® It must be noted that where 
land is attached to the office as appurtenant to it and the 

(’23) 10 AIR 1923 Pafc 58 (60, 62) ; 1 Pat 674 : 67 Ind Gas 954 (DB), Henry Hill 

d Co. V. Sheoraj liai, {(*17) AIR 1917 Pat 528 (DB), Baker Husain v. lianjit 
Koer followed.) 

( 30) 1/ AIR 1930 ^lad 679 (080, 683) : 125 Ind Oas 545, Secretary of State v. 

District Hoard of Tanjore. ((1911) 14 Cal L J 572 (DB), Lokenath v. Jahania 
Bibi followed,) 

See also Note 10 to Section 2 (5), Note 10 to Article 39 and Note 7 to Articles 142 
& 144. 

5. (’25) 12 AIR 1925 Bom 335 (335, 337) : 87 Ind Gas 1008, Bahadarmal Guru- 
niukhrai v, Molianlal Surchand. ((’78-79) 3 Bom 174 (DB), Mohanlal v. Amrat 
Lai and (1904) 28 Bom 428 (DB), Hanchod Shamji v. Abdullabhai^ followed.) 

{^See also (*10) 7 Ind Gas 571 (572) (DB) (Mad), Adinarayanayntna v. Murtuza, 

(A person constructing a buttress over a site belonging to another and enjoying 
its iK)3session for the statutory period gets title to the site by adverse possession 
and not only an easement.)] 

6. {*21)8 AIR 1921 Bom 803 (306, 307) : 45 Bom 694:61 Ind Gas 40 (DB), 
Sakharavi v. Tri^nbakrao. ((*80) 5 Gal 949 (DB), Abhoy Churn Pal v. Kally 
Pershad and (’77) 1 Bom oS6 {DB), Keval Kuber r.Tahikdari Settlement Officer 
followed.) 

See also Note 5 to Article 130. 

7. (*23) 10 AIR 1923 Rang 40 (40) : 79 Ind Gas 273, IJ Wiseikla v. U Parama, 

8. (*08) 1908 Pun Re No. 34 : 1908 Pun L. R No. 163 : 1908 Pun W R No. 96. 
Hohan Ijal v. Janki. 

9. (’16) 3 AIR 1910 Oduh 129 (132) : 33 Ind Gas 461 : 19 Oudh Gas 49, Deputy 
Co7nmissioner, Fyzabad v. Jagjiwan Bakhsh Singh. 

10. (1900) 23 Mad 271 (279) : 27 Ind App 69 : 4 Gal W N 329 : 10 Mad L Jour 
29 : 2 Bom L 11 597 : 7 Sar 671 (PC), Onanasay/ibanda Pandara Sannadhi v. 
Vela Pajidaram. (Hereditary office.) 

(’03) 26 Mad 113 (115) (DB), V. Tirumalai Asari. (Nou-heredi- 

tary office.) 

(’09) 3 Ind Gas S (8, 9) (DB) (All), Dharma Hand v. Khema. (Hereditary office.) 

(*98) 21 ^lad 278 (287) (DB), Alagii-isamy Naicker v. Sundareswara Iyer. ((’82- 
• 83) 10 I A 90 (PC), Balwant Bao v. Piirun Mai followed.) 

(’09) 3 Ind Gas 408 (414) (DB) (Gal), Sital Das Babaji v. Par tab Chandar Sarma. 
(The right of any person who might be regarded as lawfully entitled to the 
bhebaitship may be extinguished by adverse possession.) 

(’20) 7 AIR 1920 Cal 800 (803) : 6QInd Oas 165 (DB), Kassim Uassan v. Hazara 
Begum. (Hereditary office of mutawalli.) 

[But see (’30) 17 AIR 1930 All 866 (868) : 129 Ind Gkb Sib, Abdjil Alim v. 
Abdul Hamid. (Non-hereditary office — Suit for possession of office is not suit 
for possession of property.)] 
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right to the office is barred, not only the right to the office 
but the right to the land aleo will be extinguished.^* 

(3) A right to cut, appropriate and sell timber in a forest.*** 

(9) A jagir (right to collect rent). This is an interest in 
immovable property.**** 

A “right to property’* would include a right to the joint enjoyment 
of the property as well as a right of survivorship to the property.’’*' 


It has been held in tlie undermentioned cases*'* that this section 
is oontined to ivimovable property. This is obviously incorrect.*'* 


It has been held that the property referred to in the section must 
be property capable of being physically possessed and that consequently 
a right to redeem a usufructuary mortgage is not property for the 
l)urposes of this section.*'* So also a suit to recover assessment of 


11. (1000) 23 Mai 271 (279) : 27 Ind App 69 : 4 Gal W N -329 : 10 Mid L Jour 
29 : 2 Bom L R 597 : 7 Sir 671 (PC), Gun lasambanda Pamlara Sannadfii v. 
Vela Pandafam. (lleredita<y office.) 

(’20) 7 AIR 1920 Cal 800 (803) : 60 Ind Cii-s 165 (DB), Kassivt Ifa^i^an v. Hazara 
Jieyuin, (Do.) 

(’98) 21 Mad 278 (287) (DB), .ilajirisaaiy Nalcker v. Sandaresicara Iyer. 

(’03) 26 Mad 113 (115) (DB), Ilajhara diariar v. Tirumalai .Isarh (Xon-heiedi- 
tary oltice.) 

(’05) 28 Mad 197 (200, 201 ) (DB), Pydiijantha}n J ayannatha Pair v. Hama Doss 
Patnaik. (Herediary oflice with property,) 

(’17) 4 AIR 1917 All 49 (51, 52) : 39 All 636 : 42 Ind Gas 77 (DB), Ram Piari v. 
Nand Lai. (Hereditary office.) 


[Bat see (’30) 17 AIR 1930 All 866 (868) : 129 Ixid Cjlh 375 (DB), Abdul Alim v. 
Abdul Hamid (Where action for possession of offiic of matsv.illi is statute- 
harred, riglit to a particular wikf property is not necessarily extinguished 
under Section 28 —The decision proceeds on the view that a suit for possession 
of an office of inutwalli is of a parson il character and is not a suit for posses- 
sion of a property.)] 

See also Note 11 to Article 124. 


1 la. (’39) 90 .MU 1939 Pat 387 (.590) : ISl Ind Cia 777 (UBI, Jaijadish Chandra 
V. Pratap Chandra. 

lib. (’41) 23 AIR 1941 Pat 219 (221) iDB), Padma Kumari v. Na ida Padhan. 

12 . ('-21) 8 AIR 1921 Mad 24 (25, 27) : 44 .Mad 131 : 00 Ind Gas 583 (UB), Atch. 
amnia v. Bainah. ((’01-63) 9 M I A 539 (PC). A'. NaUhiar v. S. H. M . V. 
Jiaganadha B. G, Taver followed.) 

(’37) 24 AIR 1937 All 300 (302, 303) ; 169 Ind Gas 125, Mf. Jaideri Kuari v. 

Dakshini Din. ((’02) 20 Bom 146 (DB), Bhimappa v. Irappa dissented from ) 

13. (’39) 26 AIR 1939 Bom 494 (496); 1 L R (1939) Bom 685 ; 185 Ind Gas 366, 
Surat Borough Municipality v. Sari/a Karunnism. 

(’21) 9 AIR 1922 Pat 346 (349) : 63 Ind G.is 849: 6 Pat L Jour 408 (DB), Niamat 
AH V. Yari Ali Shah. 


14 . SVe (’10) 7 Ind Gas 131 (138) (DB) (Bom), liamdas Chabildas v. Chabildas. 
• (Suit for recovery of oruameuts barred -Right is extinguished.) 

15 . (’97) 20 Mad 305(309, 310, 311) (DB). ffris/iua Meujn v. Kesavan. (Defen- 

dant in possession of laud in Malabar, as ottidar — Plaintiff purchasing the 

jonmi right — Defendant not suing for pre-emption within the period prescribed 

Plaintiff subsequently suing for redemption — Defendant can assert his right of 
ixre-emption and such right is not existiuguished by his failure to sue within 
the period of limitation —(*84) 7 Titid 2d (DB), Pattathil Ckathu Nayar v 
Pattaihil Aku and (’90) 13 l^Iad 490 (DB), Kanharamkutti v. Uthotti followed.) 
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Section 28 
Notes 5-6 


rent-free land is not a suit for possession of propei'ty.^® 

A suit to recover a debt or legacy is not a suit for possession of 
any ijroperty.^^ 

See also Articles 142 & 144 Notes 6 and 7. 


6, Shall be extinguished.’* — Where a person who could 
have sued for possession of property, allows the period of limitation 
l^rescribed for the suit to expire, his title is, under this section, 
destioyed. The extinguishment of the title of the rightful owner will 

[But see (’02) 6 C W N 601 (612) (DB), Lalla KanJwo Lai v. ManJd BibL (Title 
to immovable property may be affected by S. 28 although the physical posses- 
sion is not in question — Equity of redemption is capable of being extinguished 
by adverse possession )] 

See also the Article in (’92) 2 Mad E Jour 283 (286, 287). 

16. (’42) 29 AIR 1942 Bom 174 (175) : I E R (1942) Bom 326 : 201 Ind Gas 120 
(DB), Balkrishna v. Aiiant Abaji. (Although a right to assessment may, for 
certain purposes, be regarded as immovable property, it is quite impossible to 
say that a suit to recover assessment is a suit for possession of any property. 
A right to recover assessment is a mere right in action.) 

17. (’45) 32 AIR 1945 Pat 368 (369) ; 24 Pat 249 (DB), Balesioar Prasad v. 
Latafat Karim. 

Section 28 — Note 6 

1. (’49) 36 AIR 1919 Mad 826 (927) . (1949) 1 Mad E Jour 314, Tulasamma v. 
Nandula Bnehiramaxh. (Prescriptive right to project eaves on neighbours* land 
can be acquired by 12 years* possession.) 

(’45) 32 AIR 1945 Bom 63 (64) : 219 Ind Gas 166, Rachappa v. Madivalawa. 

(’42) 29 AIR 1942 Bom 13S (141) : 200 Ind Gas 839, Narasinhji v. MadJiavsing. 
(’41) 28 ATH 1941 Pesh 76 (78) : 196 Ind Gas 648, Tila Mohd. v. Peshawar 
Municipality. (Muuicii)ality not filing suit for possession of land encroached 
ujjon for 30 years loses its right to demand removal of encroachment and posses- 
sion of land.) 

(’39) 26 AIR 1939 Lah 4 55 (457, 458) : 185 Ind Gas 858, Banwari Lai v. Mt, 
JTnssaini. (Eessee continuing in ix>ssession after expiry of term of lease — No 
payment of rent — Nothing to show landlord’s assent— Tenant’s possession is 
adverse and landlord’s title will be extinguished if he doas not sue for posses- 
sion within tw'elve years from expiry of lease.) 

(’39) 26 AIR 1939 Pat 587 (590) : 181 Ind Gas 777 (DB), Jagadish Chayidra v. 
Pratap Chandra. (Eessee adversely and openly enjoying timber of adjoining 
jungle belonging to grantor for mere than twelve years — Grantor held lost his 
right to timber by adverse possession.) 

(’24) 11 AIR 1924 P C 121 (122) : 51 Ind App 171 : 5 Eah 192 : 80 lud Gas 788 
(PC), Mt. Lajioanti v. Safa Chand. 

(’37) 24 AIR 1937 Cal 305 (307, 303) : I E R (1937) 2 Gal 242 : 172 Ind Gas 315 
(DB), Sri Baghunathjie u v. Ganga Gohinda. 

(’20) 7 AIR 1920 Gal 852 (852) : 59 Ind Gas 719 (DB), Ilarish Chandra v. Kir- 
pendra Coomar, (P imrchasing benami in name of D and remaining in i)03se3- 
sion for more than tw’o years but dispossessed by Z) — P sued for possession — 
D’s title had become extinguished by Sch. 3, Bengal Tenancy Act of 1885.) 

(’15) 2 AIR 1915 All 90 (91) : 27 Ind Gas 914, BaWhaddar Chouhe v. Somaru 
Bai. (Failure to sue under section 79 of the Tenancy Act on dispossession exting- 
uishes right.) 

(’22) 9 AIR 1922 All 124 (125, 126) : 66 Ind Gas 856, Bhikhari Singh v. Jokhan* 
(Do.) 

(’•27)14 AIR 1927 All 551 (552): 101 lud Gas 591, Bhairo Lohar v. Abdul 
Wahab. (Do.) 
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opei-ate to give a good title to the wrongdoer.^ In Giinga Gohind Section 23 
- — Note 6 

(*15) 9 AIR 1915 Cal 931 (234) : 27 Ind Oas 250 (DB), Sachindra Kishore Dey 
V, liajnni Kanta, 

(’77) 1 Bom 586 (590): 1 lad Jur 819 (DB), Keval Kuber v. Taluqdari Settlement 
Officer. 

(’37) 24 AIR 1937 All 300 (302, 303) : 169 Ind Cas 125, Mt. Jaidevi Knari v. 

Dakshini Din. 

(’26) 13 AIR 1926 All 62 (63) : 48 All 145 : 92 Ind Cas 414 (DB), Mt. Ham ICuer 
V. Gocind Bam. (Mortgagee remaining in jjossession after the redemption of 
mortgage with possession — Right of mortgagor to recover possession is barred.) 

(’83) 1883 All W N 178 (178) (DB), Jaipal Rai v. Illahi Bnkhsh. (Redemption 
of mortgage by perjon claiming under title adverse to mortgagor — Adverse 
possession by such person extinguishes mortgagor’s right.) 

(’29) 16 AIR 1929 PC 228 (231) ; 51 All 675 : 120 Ind Cas C51 : oG Ind App 330 
(PC), Abdul Jalil Khan v. Obaid Ullah Khan. (Benami purchaser allowing true 
owner to be in adverse possession for twelve years — Latter gets a good title.) 

(’89) 11 All 438 (445, 450) ; 1839 All W N 155 (DB), Pannanand Misir v. Sahib 
AU. 

(’01) 24 ;Mad 387 (396) : 23 Ind App 81 : 3 Bom L R 303 : 5 Cal W N 545 : 7 Sar 
819 (PC), Vamdeva Padhi Kka langat Gara v. Majuni Decan Balcshi Maha~ 
patrulu Garu. 

(’77) 1 Mad 343 (348) : 2 Ind Jur 210 (DB), Chenna Kesavaraya v. Mangadu 
Vaidelinga. 

(’20) 7 AIR 1920 Nag 51 (51) : 55 Ind Cas 499 : IG Nag L R 87. Laxman v. 

Gocind. ((’01) 23 All 175 (OB), Bishan Dial v. GhaA-iid-din relied on.) 

(’19) 6 AIR 1919 Oudb 404 (405) : 53 Ind Gas 1005, Paramestoa}’ Dhi v. Ba7n 
Nath, 

(1900) 27 Cal 1004 (1011) : 27 Ind App 103 : 4 Cal W N 565 : 7 Sar 718 (PC). 

Fa^imatubinissa Beijam v. Sundar Das. (Suit for redemption of usufructuary 
mortgage barred by limitation —Right of mortgagor is extinguished.) 

(’87) 1887 All W N 103 (104) (DB), Birangi v. Bamsaran. 

[See (’33) 20 .4.IR 1933 Oudh 462 (464) : 146 Ind Gas 987, Bam Shankar v. 

Sheo Dm//.] 

[See also (*23) 10 AIR 1923 Rang 40 (40):79 Ind Gas 273, Wiseikla v. Parama.'\ 

2. (’421 29 AIR 1942 P C 64 (67) : I L R (1942) Kar (P G) 166 : 69 Ind App 137 
(PC), Ilemchaiul v. Peary Lai, (Provision in will creating charitable trust 
inoperative in law — Executor holding property adversely to heir on behalf of 
charity for 12 years — Title vests in charity —Title of heir becomes extinguished.) 

(’42) 29 AIR 1942 All 42 (43): 198 Ind Cas 496, Mahomed Yusnf v. Sarju Singh. 

(The quality and extent of the right acquired by the person who has established 
his adverse possession dei^ends upon the intention with which the person setting 
up the statute has been in possession.) 

(’41) 28 AIR 1941 Pat 181 (183); 19 Pat 852 : 194 Ind C is 243 (DB), Akhauri 
Jliliivant V. Deo Narain. 

(’40) 27 AIR 1940 Nag 49 (53) ; I L R (1940) Nag 343 : 186 Ind Cas 731 (FB), 

Pitnjaram J agoba v. Bamu Chintoo. 

V39) 26 AIR 1939 Gal 50 (62) : 180 Ind Cas 721 (DB), Jitendra Kumar v. Deben- 
dra Chandra. (Reason is that title to land cannot be in a state of suspense.) 

(’38) 25 AIR 1938 Lah 369 (373. 385, 886) : 175 Ind Gas 945 (FB), Masjid 
Shahid Oanj v. Shiromani Gurdioara Parbandhak Committee, Amritsar. 

(Mosque adversely possessed by Sikhs for the statutory period — Sikhs become 
owners of the building —All rights of Muhammedans including right to pray are 
lost.) 

(’97) 21 Bom 509 (514, 516) (DB), Budesab v. Hanmantha. 

(’77) 8 Oal 224 (226, 227) (DB), Gossain Dass Chunder v, Issur Chunder Nath. 

(*66-67) 11 Moo Ind App 345 (PO), Gunya Oobind v. Collector of Twenty-four 
Pergunnahs, followed.) 
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S^tion 28 Mundul v. The Collector of 24.PargimnaJis,^ Lord Eomilly observed 
iNote o as follows : 

The title to sue for dispossession of the lands belongs, in such 
a case, to the owner whose property is encroached upon; and if 
he suffers his right to be barred by the law of limitation, the 
practical effect is the extinction of his title in favour of the 
party in possession The High Court had decided that 

(’87) 1887 All W N 92 (92) (DB), Pir Bdkhsh v. Mukhan Lai, 

(’81) 3 All 435 (436, 437) : 1831 All W N 9 : 5 Ind Jur 652 (DB), Jagrani Bihi 
V. Ganeshi. 

(■06) 28 All 743 (746) : 1906 All W N 216 (DB), Yakub Ali Khan v, Kishun Lai. 

(’06) 29 All 133 (136, 137) ; 3 All L Jour 760 : 1906 All W N 305 (DB), Bhadder 
V. Kliair-ud-Din Husain, 

(’26) 13 AIR 1926 All 697 (698) : 96 Ind Cas 687 (DB). Sajjad Hussain v, Qiirbon 
Ali Beg, ^ 

(’28) 15 AIR 1928 All 45 (46) : 49 All 713 : 102 Ind Cas 175 (DB), Bikhdeo Tewari 
V. Sukhdeo Teicari, 

(’31) 18 AIR 1931 All 635 (649) : 54 All 299 : 136 Ind Cas 145 (FB), Bam Karan 
Singh v. Bam Das Singh, 

(’90J 14 Bom 222 (226, 227) (DB), Hargovindas Lakshmidas v. Bajibhai Jijibhai. 
(*12) 17 Ind Cas 148 (149): 37 Bom 37 (DB), Maganchand Fulchand v. Vithalrao. 
(’20) 7 AIR 1920 Bom 9 (10) : 58 Ind Cas 326 (DB). Tayahali Abdullabhai v. 
Dohad Mrinicipality. 

(’79) 4 Cal 327 (331) : 2 Sbomo L R 106 (DB), Bejoy Ghunder v. Kally Prosonno 
Hooker jee. 

(’97) 24 Cal 244 (248) (DB). Siija Hossein v. Moyiahur Das, (Where an insolvent 
has been in i)ogsession of laud from before the date of insolvenoy and for more 
than twelve years after the insolvency the Official Assignee not having taken 
possession, the insolvent will have acquired a right by adverse possession.) 

(’10) 6 Ind Cas 392 (395) (DB) (Cal), Naivab Bahadur^ Murshidahad v. Gopinath 
Mandal, 

(’22)9 AIR 1922 Cal 193 (194) : 69 Ind Cas 7 (DB), Satyendra Hath v, Krishna- 
sakha Kar, 

(’86) 1886 Pun Re No. 16, Daya Bam v, Badri Mai, 

(’72) 1872 Pun Re No. 48, Kurhyi Khan v. Bahadur Khan. 

(’22) 9 AIR 1922 Lah 102 (103) (DB). Lala v. Khalas, 

(’19) 6 AIR 1919 Pat 447 (451) : 53 Ind Cas 114 (DB), Badri Ghaiidhuri v. Har. 
bansJha. (Fraudulent transferor continuing in possession for more than twelve 
years is entitled to declaration or recovery of possession even if fraud is carried 
out.) 

(’35) 22 AIR 1935 Pat 164 (165) : 14 Pat 424 : 155 Ind Cas 1094 (DB), Hando 
Kahar v, Bhup Narain Singh. 

(’14) 1 AIR 1914 Mad 708 (710) : 38 Mad 1064 : 24 Ini Cas 369 (DB), Prasanna 
Venkatachala Beddiar v. GoVector of T richinopoly . 

(’15) 2 AIR 1915 Mad 345 (348) : 25 Ind Cas 109 (DB), Ganapathi Mudali v. 
Venkatalakshmi Narasayya. ((’05) 15 Mad E Jour 368 (DB), Usmankoya v. 

Chi dr iamokka usa, f ol lowed . ) 

(’16) 3 AIR 1916 Mad 415 (416) : 29 Ind Cas 163 (DB). Batna Bai y, Official 
Assignee of Madras. 

(’17) 4 AIR 1917 Cal 369 (370) : 36 Ind Gas 11 (DB), Chandra Ghosh v. 
Nilkamal Mukhopadhyaya. (Qumre — W'^hether Section 28 of the Limitation Act 
operates only to extinguish the interests of the dispossessed owner and not to 
assign that interest to the adverse possessor.)] 

[But see (’83) 1883 All W N 100 (100) (DB), Dilsukh Rai v. Tika Bam.] 

3. (1866-67) 11 Moo Ind App 346 (360, 361) : 7 Suth W R 21 : 1 Subher 676 : 

2 Sar 284 (PC). 
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the Prince’s title is barred; and the effect of tlmt bar must 
operate iu favour of the party in possession." 

The acquisition of the title by the wrongdoer is thus the 
corresponding effect of the right to the property being extinguished; 
if the one does not take place, the other does not."* That this is so is 
also clear from the words “whereas it is also expedient to provide 
rules for acquiring by possession, the ownership of easements aioL 
other property'* occurring in the preamble of this Act. 

Where the title of a person is under this section extinguished in 
favour of the wrongdoer, it is not revived by that person again getting 
into possession. In other words, there is “no remitter to the old title."* 


Section 28 
Note 6 


4 . (’43) 30 AIll 1943 Bom 205 (206) : 209 Ind Gas 251, Fakirappa v. Ningappa- 

(’28) 15 AIR 1928 All 025 (025) : 115 Ind Gas 613, Oudh Behari Lai v. Collector 
of Etah. 

(’31) 18 AIR 1931 AH 035 (649) : 54 All 299 ; 130 lud Gas 145 (EB), Bam Karan 
Singh v. Ram Das Singh. 

(’10) 6 Ind Cas 881 (883),: 3 Sind L K 238 (FB), Oovenlhan Das v..Narain Dass. 
(’97) 21 Bom 509 ‘(514) (JIB), Bndesab v. Hanmanta. ((1858) 27 L J Ex 297 
Brassington v. Llewellyn, followed.) 

5. (’42) 29 AIB 1942 All 42 (431 : 198 Ind Cas 490, Mahomed Yusuf v. Sarju 
Singh. 

(’35) 22 AIK 1935 Pat 104 (105) : 14 Pat 424 : 155 Ind Gas 1094 (DB), Nando 

Kahar v, Bhup Narain Singh. (There cannot be a revival of title of which 
there has been a statutory extinguishment ) 

(’20) 7 AIR 1920 Cal 800 (803) : 00 Ind Gas 165 (DB). Kassim Hassan v. Basra 
Begum, 

(’99) 21 All 204 (208. 209) : 1899 All W X 30 (DB), DaUp Rai y. Deoki liai. 

(rorcible entry by tenant after his right of occupancy of land is extinguished, is 
not €L6 t€naiit but as trespAssor.) 

(1878) 20 Suth W R 114 (115) : 11 Beng L R 237 (DB), lirindabun Chunder v. 
TaracMnd Brudopadhya. ((■06-67) 11 M I A 345 (PO), Gunya Oobind Mundul 
V. Collector of T wenhj-four Pergunnahs, followed.) 

127 Ind Cas 51 (DB,, Xalini Dhusan Roy v. 

^ f i n Vl f M ° V. Nanhi. ( (’20) 

/■nTfoV^rr Banau v. Banjitsingh, distinguished.) 

35) 22 AIR 1935 Lah ,87 (789) : I L R (1937) Lah 517 : 160 Ind Cas 
Kartar Singh v, KharJeha. 

a'tfue ) ’■' possession again for twelve years he may get 

(’25) 12 AIR 1925 Oudh 20 (23): 84 Ind Ca=; Oft /iiRi ir i 7 
Zahid Baza. (A I R 1920 Cal 800. followed^ ^lahmudunnisa v. 

(’26 13 AIR iXf r'' ^oy. 

Si - - 

SIS’ 

property' "on Another 

. revived.)] ® ® Possession after the period of limitation - His title is not 

Also see Note 93 to Articles 142 & 144 


1000 (DB), 



928 


$ 

Section 

Note 


EXTIJsGUlSHMENT OP RIGHT TO PROPERTY 


28 


In Brasstngton y. Lleicellyn,^ a leading case under the English 
statute of limitation, which has been followed in this country also, 
Sir William Channel observed as follows : 




The title to which, according to the doctrine of remitter, a 
party can be deemed to be remitted, must be a title on which 

rnamtained an ejectment. But in 1842 could 
W illiam have maintained an ejectment before his re-entry ? It 
must be admitted that he could not have done so. Then, how 
could his re-entry operate by way of remitter ? To hold that it 
could, would be quite at variance with the true doctrine of 
remitter, and would practically repeal the statute. 


> f 


Where a title has been acquired by the operation of this section 
a suit can be maintained by the person so acquiring it for a declaration 
ot his title' or for possession of the property if he is dispossessed of it.** 


The right that is extinguished cannot he anything more than 
nhat the rightful owner had in the property^ Thus, where the 
person prescribed against is only a person with a limited interest, it 
is only that interest that will be extinguished. In other words, no one 
can iirescribe for more than what the person against whom he is 
prescribing is entitled to.“> Thus, where A mortgages by a simple 
mortgage his property to -X, and A is thereafter dispossessed by B who 
remains in adverse possession for twelve years, a’s title is extinguished. 
But; A s title is only to the equity of redemption in the property and 


6. (1858) 114 R R 1038 (1040) : 27 L J Ex 297. 

^ Shiro Kumari Debi v. Gotind Shaw Tayiti, 

(( 70-71) G JNlad H C R 420, Tirtimalasami v. Bamasami dissented from.) 

(’73) 20 Suth W H 104 (105) (DB), Bain Lochun Chackerbntty v. Bam Soonder 
Chaclcerbufty. ((’66-67) 11 M I A 345 (PC), Gunga Gobind v. Collector of Twenty- 
four Bargunnnhs followed.) 

(’19) G AIR 1919 Pat 447 (451) : 53 Ind Cos 114 (DB), Badri Chaudhuri v. Haf. 
t>nns Jha, ((*01) 28 Cal 370 (DB), Govinda Ktiar v. Lala Kishtin followed.) 

(’15) 2 A I R 1915 Sind 4 (C, 7) : 9 Sind L R 1 ; 30 Ind Cas 13 (DB), Karachi 
Municipality v. Shamoo Ladha. 

{See (’72) 17 Suth \V R 490 (492) (DB). Bailee Singh v. Mt. Arit Kooer.] 

[See also (’42) 29 AIR 1942 Bom 138 (141) : 200 Ind Cas 889, Narasinghji v. 
Madhavsing . (If there is litigation between the adverse holder whose title is 
complete under S. 23, and the successor of the real owner the former can plead 
his title based on adverse possession,)] 

8. (’20) 7 A I R 1920 Pat 538 (540) : 58 Ind Cas 880. Bam Brich Singh v. ML 
Sonjharo Koer. (AIR 1919 Pat 447 (DB), Badri v. Harbans followed.) 

9. (’39) 26 A I R 1939 Cal 50 (62) : 180 Ind Cas 721 (DB), Jitendra Kumar v. 
Dehcndra Chandra. (Right acquired by adverse possession is equal in orbit to 
that extinguished.) 

(’37) 24 AIR 1937 All 300 (303);169 Ind Cas 125, ML Jaidevi Kuari v. Dakshini 
Din* 

(’16) 3 A I R 1916 Mad 990 (997, 998, 999) : 89 Mad 811 ; 31 Ind Cas 412 (FB), 
Vyapuri v. Son^xmma Boi. 

10 . (’46) 33 A I R 1946 Oudh 213 (218) : 224 Ind Cas 537 (DB), Lalit Mohan v. 
Bachmi Baj Kuar* 

(’15) 2 A I R 1915 ^lad 539 (540) : 25 Ind Oas 692, V enkataratnam v, Venkata^ 
ramiah. ((’90) 13 Mad 512 (DB), Sambasiva v. Bagava followed.) 


r 


( 
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it is only that right that will be extinguished. The right of x in the 

property cannot be extinguished.” As was observed by their Lordships 

in Samhasiva v. Tiaghava^^ the title ac^juired by adverse possession 

for twelve years is only equivalent to that given by a parliamentary 

grant of the interest vesting in the party affected by the adverse 

possession.” Where an order under s. 145, Criminal Procedure Code, is 

passed declaring one of the two parties to bo entitled to and in exclusive 

possession of the property in dispute and no suit for possession by the 

other party is filed within the time limited by Art. 47 of the Act, his 

right is extinguished whether such right is for exclusive possession or 
for joint possession.*^ 

'The right that is extinguished c-annot also le anything more 
than the wrongdoer purports to prescribe for. Thus, where, though 
t he owm er has absolute title to the proiorty the ad\erse possessor 

11, (’16) 3 A I R 1916 Mad 990 (997, 998, 999) : 39 Mad 811 : 31 Ind Cae 412 
(FB), VynTpuri v. Sonamma Boi, ( (’65) 4 Suth W R 37 (PC), Prannaih Bay v. 
Roohea Begum distinguished.) 

(’12) 17 lud Cas 63-2 (634, 636) : 34 All 640 (DB), Nar.dan Singh v. Jumman, 
(( 11) 9 lud Gas 791, Partkasarathi v. Lakshmana followed.) 

(’18) 5 AIK 1918 Cal 933 (935, 937, 938) : 44 Cal 4J5 : 37 Ind Cas 277 (DB), 

Priya Saki Debi v. Bireshicar Sanuxnta. ((’06) 33 Cal 1015 (UB), Aimadar 
Mandal v M akhanlal followed.) 

12, (’90) 13 Mad 512 (516) (DB). 

13, (’48) 35 A 1 K 1948 Nag 382 (385) : ILR (1948) Nag 50 (DB). VishuaTiaih t. 
Mt. DeokAlax. (PosBession not given to vendee under sale deed Subdeguent 
order under S 145 (6), Criminal P. C., against vendee Suit by vendee for pos- 
session filed after 3 years from order — Suit dismissed as barred by Art. 47 — 
Su^equent suit by vendee after six years from sale deed for compensation for 

failuie to deliver ixjsee&sion held barred — Vendee’s right to recover possession ia 
also lost.) 

(’46) 33 AIR 1946 Oudh 213 (218): 22i Ind Cos 537 (DB), Lalit Mohan v. Lachmi 

J.aj Kvar. (Failure of Hindu widow to institute civil suit within 3 years of 

Magistrate’s order under S. 145, Cr. P. C.-S. 28 bars only widow’s right and 
not that of reveibioncr.) 

(’43)80 AIK 1943 Cal 67 (70. 71); I L R (1943) 2 Cal 332 : 205 Ind Cas 441 (DB) 
Netoaz Khan v. Labibuddin Ahmed. 

^ (^lad), Devasikhamani Natoraja Desihar y 

Muthiah Chetty, 

Jioil (*286)(DB)(Mad), Gangadharam Aiyar v. Sayikarappa Naidu. 

n 300(303): 169 Ind Cos 125, Mt. Jaidevi Kuari y. 

Dakskxm Dm. 

(’35) 22 AIR 1935 Pat 164 (166, 167) : 14 Pat 424 ; 155 Ind Cas 1C94(DB), Nando 

Kahar y Bhup Narain Singh. ((’80) 6 Cal L B 93, Aukhil Chunder v. Delawar 
liossexn dissented from.) 

(’ 3 ol 17 ^ ^ 2'^°' '^^ 9 alram t. BUai. 

liussaxn m%a, 

(’20) 7 A I E 1920 Mad 545 (545) : 66 I C. 675 (DB), Solai Ammal v Jogi Chetty. 

^ ^ ^31 : 319 Ind Cas 115 

( B). Amjadx Begam v. Syed Hasan (Owner failing to sue within 3 years of 
order restoring possession under S. 145, Cr. P. 0. Successful party claiming 
p ^^sion under license _ Licensee’s right does not ripen into full owner’s 

party asserting adverse title to prove that conditions 
necessary under Art. 47 and 8. 28 are satisfied.)] 

Also see Note 10 to Article 47, 

fi.Lim. 59. 


Secttoa 28 

Note 6 
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Section <28 claims to be entitled only to a limited interest, it is only such interest 

Note .6- of the owner that is extinguished by the operation of the section, and 

acquired by the wrongdoer.^^ On the det ermination of such interest 

14. (*46) 33 AIR 194G 193 (200): 224 I. C. 169, Punduypo, v. ShivulingcLppci, 

(A widow bj adverse possession acquires only a widow’s estate after 12 years.) 
(’44) 31 AIR 1944 Oudh 250 (254) : 19 Luck 531 : 219 Ind Gas 115 (DB), Amjadi 
Begani \. Syed Hainan. (Owner failing to sue within 3 years of order restoring 
possession under S. 145, Cr. P. C. — Successful party claiming possession under 
licence — Licensee’s right does not ripen into full owner’s right _ Onus is on 
rarty assorting adverse title that conditions necessary under Art. 47 and S. 28 
are satisfied.) 

(’42) 29 AIR 1942 All 42(43) : 198 Ind Gas 496, Mahomed Yasuf v. Sa^-ju Singh. 
(Where a person goes into possession in a spejiai capacity such as Hindu widow 
or a mortgagee the possession must necessarily be attributed to that Bi>ecial 
capacity unless there is the strongest evidence to the contrary —But when 
stranger is in adverse possession, possession must be presumed to be with inten- 
tion to claim full rights of owner.) 

f’42) 29 AIR 194 2 Gal 233 (234) : I L R (1941) 2 Cal 298 : 201 Ind Gas 134 (DB), 
Hemanta Kiimari v. Midnapore Zamindary Co., Ltd. (If claim is restricted to 
tenancy right in the property, possession is adverse to the extent of that limited 
interest only. There can be no question of abso.ute title by adverse possession 
when only a limited interest has been asserted.) 

(’39)26 AIR 1939 Pat 587 (590) : 181 Ind Gas 777 (DB), Jagdish Chandra v. 
Pratap Chandra. (Adverse possession of the right to the fruits and timber i>ro- 
duced in a forest.) 

(’30) 17 AIR 1930 Lab 504 (505) ; 11 Lab 424 : 123 Ind Gas 276 (DB). Mahajan 
V. Mt. Purhho. (Widow forfeiting widow’s estate but continuing to be in posses- 
sion for over twelve years after forfeiture — Possession after forfeiture completes 
her title to widow's estate only.) 

(’28) 15 A I R 1928 Cal 130 (134) : 55 Cal 448 : 105 Ind Gas 647 (DB), Ruk&ya 
Banu V. Isazira Bami. (If a person takes possession as mutwalli and holds pos- 
session on that basis he cannot afterwards turn round and say that the wakf 
being void he was in possession in his own right and claim the i)roperty as bis 
own os against the beneficiaries.) 

(’27) 14 .4.1 H 1927 All 274(276):99 Ind Gas 578, Tarif v. Phool SUigh, (Forfeiture 
of widow’s estate on remarriage —Widow continuing in possession after forfeiture 
- Her adverse possession can create title only to limited estate.) 

(*29) 16 AIR 1929 Lah 327 (323) : 119 Ind Gas 238, Desa v. Dani. (Do.) 

(*25) 12 AIR 1925 All 369 (370) : 86 Ind Gas 4 45, Uftirao Singh v. Pirthi. (Do.) 

(*08) 35 Cal 47u (476, 477) : 7 Cal L Jour 499 : 12 Cal W N 636 (DB), Icharan 
Singh v. NiUnoney Balidar. 

(’U5) 2 Cal L Jour 125 (136) (DB), Ishan Chandra v. Baja Ramranjan. 

(’94) 18 Bom 507 (512) (DB), Vithal Boxca v. Rarayan Daji. (Mirasdar on i;?am 
estates in Bombay Presidency is only a tenant and adverse possession for the 
statute ry period by person claiming to be sueb mirasdar confers on him only the 
position of such a mirasdar and does not absolve him from liability topiv rent.) 
(*25) 12 A I R i925 Cal 1189 (1191, 1192) : 89 Ind Gas 747 (DB), Swarnamoyi v. 
Souriudra Nath. 

(’12j 16 Ind Gas 960 (960) (DB) (Mad), Sundara Guruhhal v. Svbramaniya 
Atchahar . (The office of arebaka of a temple and the properties appended thereto 
were usufructuarily mortgaged and the mortgagee continued in possession for 
the piescriptive j.eriod — Held that the morigaf-ee acquired only a usufructuary 
mortgagee's right by adverse possession and not the absolute ownership.) 

(’33) 20 AIR 1933 Oudh 92 (93) : 7 Luck 320 : 141 Ind Gas 83l(DB), Mt. Parhati 
v. Ram Prasad. (Possession of former husband’s property continuing for more 
than twelve years - No assertion of absolute ownership — Only widow s estate is 
obtained by adverse possession.) 

(’14) 1 AIR 1914 Nat, 61 (82) : 10 Nag L R 35 : 23 Ind Gas 719, Sheo Lai v. Sheo 
Rajia. (Person entering into possession as heir which is necessarily a limited 
title Very cogent evidence is necessary to show that she claimed to be in pos- 
session as absolute owner.) 

(*16) 3 A I R 1916 Oudh 156 (158) ; 34 Ind Gas 416, Sheo Narain Singh Yr B%sai 
Singh. (Under-proprietor of one land being in adverse possession of neighbour. 
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the right of the true owner to possession will again come into opera- 
tion.^® The question whether the person in possession prescribes for a 
limited interest or for a full estate must bo gathered from the facts 
of the particular case. 


Where the right to property is extinguished under this section, 
rights (xr<T^55or?/ thereto and inseparable from it would also be exting- 
uished.^'***" Thus, a right to property includes a riglit to its joint 
enjoyment'®® and a right of survivorshij) is incidental to the right to 
joint possession of property, and where the latter right is extinguished 
by limitation the right to survivorship also will ho lost.'” A right to 
partition and recovery of a share cannot bo claimed where the right 
to sue for joint possession is lost.-”® Similarly, where the riglit to 
reco\ or possession of land from a tenant is lost by the failure to sue 
for twelve years after the termination of tlie lease, the landlord 
cannot recover rent for any period after tlie exfcinguidimcnt of his 
right to the property.'”** It has been hcdcl that where the right to 
immovable proi^erty is extinguished under this section the right to 
recover rents and profits of the property even for a period prior to 
such extinguishment will he lost'^ and that the extinguishment 


ing land — Character of the posstwaion must bo taken to be that of under- 
proprietorphip.) 

[See also (’21) HAIR 1924 P 0 121 (122) : 5 Lab 102 : 51 Ind App 171 : 80 
Ind Cas 788 (PC), LajwanH v. Safa Chand. (Adverse jxjssession of property 
belonging to third person, by Hindu widow claiming as her husband’s heir -1 
Adverse posRcsBion enures to benefit of her busbind’s estate and after her death 
the property acquired by such adverse possession passes to her husband’s heirs )] 

557 (559, 5G0) (DB). Raktoo Singh v. S udhram Jhir. 
(When tenant takes possession of land outside his tenancy, and professes to do 
HO in his character as tenant, landlord is dispossessed in a limited*” sense — 
Landlord cannot eiect him from a possession, but he is not deprived of 
proprietary possession by receipt of rent.) ^ 

15aa. (’40) ->7 A I U 1910 P C IIG (r>3) ; 07 Infl App :>61 : ILR (1940) Kar fPD 
251 : I L R (1940) Lah 493 : 189 Ind Gas 1 (PC), SkaMd Oanj ^ S G P Co,„ 

mxtlee (Pt^rson holding adversely to wakf and every iuterent thereunder and 
perfecting title— Right of worshippers also lost.) 

15a (’80) 17 AIR 1980 Nag 142 (143) : 26 Nag L R 160:122 Ind Gas 270 Jaiat- 
ram v. Pitai. ((’21| AIR 1921 Mad 24 (DB.I, AtchanDna v. Bapiah relied on.) 

16. (*21) 8 A I R 19 >1 Mad 24 (25, 27) : 44 Mad 13l * GO Ind Gas 583 (DB) 
Atchamma v. Bapiah. ((’61*63) 9 M I A 539 (PC), K. Nafchiar v. S. R V 
Raganadha B. G. Taver^ followed ) 

17 A I R 1930 Cal 612 (614) : 128 Ind Cas 106 (DB). Atale Su„ani v 
falib Hussain. 

See also Article 47 Note 7. 

arupplr P^ria 

nf Venlatagiri v. IsakapaUi Stibbiah. 

L R 160 : 1-22 Ind Cis 270, Jagatram 

[See also (1863-66) 10 Moo Ind App 214 1218, 219) : 5 Suth W R (PC) 1 ; 2 Sar 

119 1 Suther 602 (PC), ( hundrabulUe Debia v. Luclchee Dehia. (Suit for po 9 - 

fioesion barred -Suit for- damages for use and occupation also barred althoueh 

‘’™® the suit for possession became barrrf- 
,'"“9 one relating to the construction and applioation of 

based on the cSLider^“on 
aiisiDg from the absenoo of any provision corresponding to S. 28, that unless it 


Section 23 
Note 6 
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Section 28 operates retrospectively in such cases. 

Notes 6—8 Where A and B were reversioners of a Hindu widow and A filed 

a suit against the alienee from the widow within twelve years of the 
death of the widow impleading B as a party defendant, but B filed a 
written statement after twelve years claiming his share also against 
the alienee, it was held that S. 28 did not apply to the case, and that 
b's right was not extinguished by his not filing the suit for his share 
within twelve years. 

The possession necessary to found a title by adverse possession 
under this section is not different in character (though it may be in 
duration) from possession required to prevent limitation from running 
under Art. 142 or 144.^® 

7. Inalienable property — Acquisition of title by adverse possession* 
— See Notes under Articles 142 & 144. 

8. Plea of title. — Where a plaintiff pleads title, it is not 
necessary for him to say that the defendant has lost his title by 
adverse possession inasmuch as it is a matter of evidence.^ It has, 
however, been held in the undermentioned case* that a party pleading 
a prescriptive title must state all the material facts on which the 
plea has been based. See also O. 6 R. 2 of the Code of Civil Procedure. 

9. Onus of proof. — See Notes under Articles 144 & 142. 


was held that a suit for damages for use and occupation could be barred if a 
suit for possession was barred oy time the result would be that a person might 
go on suing year after year for damages for use and occupation although his 
right to sue for possession had become barred by limitation, because, (there 
being no provision corresponding to 8. 28) hia title to the property wooW 
continue although his right to sue for possession had become barred —It is 
doubtful if the decision can be held applicable to cases arising after the enact- 
ment of Section 28.)] 

I7a. (’03) 26 Mad 410 (417) (DB). Raja of Venkatagiri v. Isaka%>alli Suhbiah. 

18. (’29) 16 AIR 1929 Bom 345 (347) : 53 Bom 472 : 119 Ind Gas 656, Eayegavda 

Hanmantraya v. Bamlingappa Shidgavdappa, . t , i. 

[See also (’09) 4 Ind Gas 249(251) : 34 Bom 91. Narsintha v, Taman > enhaUsh. 
(The right of a person, who did not himself bring a suit within the prescrib^ 
period cannot be extinguished by the operation of 3. 28 of the Limitation Act if 
he has been made a party (defendant) to a suit instituted by some other person 
within the period in which his right to the property in suit can be edectually 

determined.)] 

See also Note 21 to Article 141. 

19. (’48) 35 AIR 1948 P G 76 (80) : 1948 All L Jour 221, Ha/iz Mohammad t. 

Sv>arup Chand. 

Section 28 — Note 8 

1 . (’01) 24 Mad 8S7 (896) ; 28 Ind App 81 : 5 Cal W N 615 ; 3 Bom B R 303 : 7 

Bar 819 (PC), Vasudeva Paihi Khadangat Oaru v. Magunt Devan Baksh% 


Mahapatrulu Oaru. 

2. (’49) 36 A I R 1949 Nag 265 (267) : I L R (1948) Nag 978. Xammul^ v. 

Bhanupratapsingh. (A p)ea in defence that plaintiff’s suit is barr y 

without stating facts is vague.) 



PART V. 

Savings and Repeals. 


Section 29 


29-^ *((/) Nothing in this Act shall affect section 25 of 
Savings, thi Indian Contract Act, 1872- 

(2) Where any special or local law prescribes for any 
suit, appeal or application a period of limitation different from 
the period prescribed therefor by the first schedule, the 
provisions of section 5 shall apply, as if such period were 
prescribed therefor in that schedule, and for the purpose of 
determining any period of limitation prescribed for any suit, 
appeal or application by any special or local law — 

(a) the provisions contained in section 4, sections 9 
to 18, and section 22 shall apply only in so far as, 
and to the extent to which, they are not expressly 
excluded by such special or local la-v; and 

{b) the remaining provisions of this Act shall not apply ) 

*^1(3)1 Nothing in this Act shall apply to suits under the 
Indian Divorce Act. 

®((4)1 Sections 26 and 27 and the definition of “easement" 
in section 2 shall not apply to cases arising in territories to 

• Act oi 1877 : S. 6. 

6. When, by any special or local law now or hereafter in force iu British 
Special and local India, a period of limitation is specially prescribed for any 

of limit ation. suit, appeal or application, nothing herein contained shall 
a^ect or alter the period so prescribed. 

Act of 1871 : S. 6. 

6. When, by any law not mentioned in the sohodalo hereto annexed, and 

now or hereafter to bo in force in any part of British 
Different periods India, a period of limitation ditlering from that prescribed 
of limitation pres- by this Act is ospoolally prescribed for any suits, appoitis 
cribed by local laws, or applications, nothing herein oontaiued shall afleot 

such law. 

And nothing herein contained shall aflect the periods of limitation prescribed 
Appeals from de~ for appeals from, or applications to review, any decree, 
orees of High Courts order or judgment of a High Court in the exercise of its 
on Original Side. original jariediotion. 

Act of 1859 : S. 3. 

3. When, by any law now or hereafter to be in force, a shorter period of 
Shorter periods of limitation than that prescribed by this Act is specially 
limitation^ if pres* prescribed for the institution of a particular suit, such 
cribed by particular shorter limitation shall be applied notwithstanding this 
Acts, to prevail Act. 


Section 

Note 


29 
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SAVINGS 


which the Indian Easements Act, 1882, may for the time 
being extend. 


a. Sub-sections (1) and f2) were substituted for the original sub-section 

of S. 29 hy S. 3 of the Indian Limitation (Amendment) Act, X of 1922.- 
The original sub-section fl) was as follows : — 

29. f 1) Nothing in this Act shall : — 

Savings, (a) affect the Indian Contract Act, 1872, section 25; 


(b) affect or alter any period of limitation specifically prescribed 
for any suit, appeal or application by any special or local 
law now or hereafter in force in British India. 

b. The original sub-section (2) was re-numbered as (3) by S. 3 of the Indian 

Limitation (Amendment) Act, 1922 (X of 1922). 

c. The original sub-section (3) was re numbered as (4) ibid. 


Synopsis 


1. History of the section. ^ 

2. Sub-section (1). 

3. Sub-section (2), 

4. “Expressly excluded.’* 

’5. “The remaining provisions of 
this Act shall not apply.** 


6. Special or local law. 

6a. Applicability of the Act to 
periods fixed by the Civil 
Procedure Code. 

7. Applicability of the Act to suits 

under the Indian Divorce Act 
— Sub-section (3^. 


Topic indicator 


Ap^)Oa]s from decrees in suits under 
Divorce Act - Prohibition in sub-s. (3) 
not applicable. See Note 7. 

Special or local law 

Civil Pro. Code. See Note G. 

• English statutes. See Note G. 


Letters Patents. See Note G. 

Provincial Insolvency Act. See Note 0. 

Rules m;ide by High Court, See Note 6. 

Suit for dissolution of marriage of 
person not governed by Divorce Act — 
Suo-8. (3) not applicable. See-Note 7. 


' 1. History of the section — Section 3 of the Act of 1859 provided 

that where a shorter period than that prescribed by that Act was 
specially prescribed by any law in force for any suit, such shorter 
l>eriod should be applied and not the period provided by the Limitation 
Act. See the undermentioned cases^ where the provisions of the 


Section 29 — Note 1 

1. (’13) 19 Ind Cas 387 (389) : 37 Bom 231 (DB), Rangacharya Appacharya v. 
Dasacharya Sanhhalpacharya. (Section 1 of Bombay Regulation V’ of 1327 not 
affected by Limitation Act of 1859.) 

(18641 1864 Suth W R Act X Rul 13 (13)(DB), Roy Kally Prosonno Sein v. Kisto 
Nund Dundee^ 

<1864) 1864 Suth W R Act X Rul 116 (117) (D B), SreemxUty Dabee v. Nulice 
Sunnissa Bcbee. 

(1864) 1864 Suth W K Act X Rul 120 (121) (D B). Poorneema Ckoicdhrain v. 
Rajehunder Rot/, 

(1864) 1 Suth W R 349 (349) (DB), Ranee Asmedh Kooiiwur v. Joykurun LaU. 
(1864) 1 Suth W R 67 (68) (DB). Ravi Sunkur Savaputty v. Gopaul Kiahen Deo. 
(*73) 5 N W P H C R 30 (31) (DB), Mt. Nona v. Dhooviun Dass. 

(1864) 1864 Suth W B (G-ap) 140 (141) (D B), Modhoosoodun Singh v. Rajah 
Peertee Bullub Paul. 

1864) 1 Buth W R 265 (265) (DB), U*. Stephen v. Gasper. 

(1864) 1 Suth W R 131 (131) (DB), NtiUoo Nushyo v. Soodh Beioa. 

(*73) 10 Bom H C R 204 (206) (DB). Hari Ramchandra v. Vishnu Krishna ji. 
(*74) 21 Suth W R 318 (320) : 1 Ind App 167 : 13 Beng L R 292 : 3 Sar 363 (PC), 
JU ohummed Buhadoor Khan v. The Collector of Bareilly, 
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Lin:itation Act v.cre held inaMdicublo in view of the special provisiouB 
of other laws. 

Section G of the Limitation Act of 1871, wliich corresponded to 
s. 3 of the Act of 1850, provided that where by any law not mentioned 
in schedule thereto annexed and in force in any part of l^ritish India, 
a period of limitation different from that prescribed by that Act was 
specially prescribed for any appeals or applicatioyis, nothing 

contained in the Limitation Act should affect such law. That section 
also contained another paragraph providing that nothing contained in 
the Act sltould affect the periods of limitation for appeals from, or 
applications to review, any decree, order, or judgment of a Tlich Court 
in the exercise of its original jurisdiction. 


StK^tion G of the Act of 1877 omitted the second iniragraph of s. 6 
of the Act of 1871, but re-enacted the other provisions of the section in 
a somewhat modified form. It prov’ided that where by any special or 
local law in force in British India, a period of limitation was specially 
jirovided for any suil, api>eal or a|>plication, nothing contained in that 
Act should alTect or alter the period so prescrib(;d. 

Section ‘iO sub-section (l), cl. (b) of the Act of lUOs substantially 
re enacted the ])rovisions of section G of the Act of 1877. Clause (a) of 
sub-s. (l) and sub-ss. (2) and (:0 (corresponding to tlie sub-ss. (l), (3) 
and (4) in their present form) were newly introduced. ^ 

In the infcer[)retatioii and a[iplication of the provisions of S. G of 
the Acts of 1871 and 1877, and of sub-s. (l) (b) of S. 29 of the Act of 1908 
before its amendment in its present form, there was a conflict of 
judicial opinions. According to one view the general sections of the 
Limitation Act could not be applied to the periods of limitation flxed 
by the si)ecial or local laws.“ The reason given in some cases for the 

(16G4) I8GI SuUi W K (Gip) Act X Kul 138 (134) (U B), Hanec Surnomoyee v. 
Singhroop liebee, 

(’73) 19 Suth \V U 5 (7) : 1‘. Hcng L U G0« (P C). fhinoda Pcrsciud Mookerjee v. 
Krislilo Moitro. 

2. (’91) 18 Cal 3GS (372) (I'B), Nagendronath v. Mathura Mahu7i. (Bengal lieu. 

Act X of 1859 — Section 11, Limitation A -t of 1877, not appUoablo ) 

(’97) 20 Mad 470 (478) (l)B), Akkappa Nayaiiim Bahadur v. Sithala Naidu. 

(Madrati lleiit Becovery Act, 1805 — Se:;tion 12 of Act of 1887 not applicable.) 
(’99) 22 Mad 179 (181) : 8 Mad L Jour 2G5 (DB), Sambasivachari v. Itamasami 
Beddi. (Aladraa Bent Uecovery Act — Section 4 not applicable.) 

(’17) 4 AIR 1917 Pat 555 (570) : 40 Ind Cas 13 : 2 Pat L Jour 402 (KB), Krishna 
Dayal CJir v. Abdul Gaffur. (liengil Land Bevenuo Sales Act, XI of 1859 — • 
Section 5 not applicable.) 

(’09) 4 Ind Cas 70 (71)(Cal), Panchhouri Ghosh v. Pran Gopal Maker jee, (Bengal 
Land Revenue Sales .Act — Section 7 not applicable ) 

(’15) 2 AIU 1915 Mad 1211 (1212) : 39 Mad GlGrt : 21 Ind Gas 595 (03), Haja of 
Pittapnre Venkata Subba Rao* (Madras Estates Land Act, 1908 — Section 7 
does not apply.) 

(’01) 4 Oudh Cas 182 (188) (DB), liaghubar Dayal v. Shea Charan. (Oudh Rent 
Act, 1886 — Section 5 not applicable.) 

(’20) 7 AIR 1920 Cal 70 (70) : 54 Ind Cas 228 (DB), Khagendra Narayan Roy 
Bamni Baimani. (ladian Registration Act, 1903.) 


Section 29 
Note I 
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Section 29 ; — 

Note 1 7 A I B 1920 Cal 14 (15) : 47 Cal 300 : !{4 Ind Oas 705 (F B), Kalimudditt 

Mollah V. Sahibuddin Molla. (Do.) 

(’03) 30 Cal 532 (535) : 7 Cal W N 650 (D B). Abdul Hakim v. Latifunnessa 
Khatun, (This case held correctly decided by AIR 1920 Cal Z4 (PB).) 

(*95) 18 Mad 99(103)(FB), Veeramma v. Abbiah. (ladian Registration Act, 1877.) 

(*96) 20 Mad 249 (250) : 7 Mad L Jour 94 (DB), Appa Rau San'tyi Aswa Rau v. 
Krishnamurthi, (Do.) 

(’15) 2 A I R 1915 Mad 442 (443) ; 23 Ind Cas 23 (DB). Subramaniau Pattar t. 
Krishna Iyer, (Do.) 

(*26) 13 AIR 1526 Nag 126 (127) : 89 Ind Cas 831. Fatelal v, ML S%tu (Do.) 

(’18) 5 A I R 1918 Mad 213 (216) : 41 Mad 169 : 44 Ind Gas 805 (FB), Lingayya 
V. Chinna Narayana. (Provincial Insolvency Act, 1907.) 

(’15) 2 AIR 1915 Mad 360 \360) : 25 Ind Oas 610 (OB), Duraisami Aiyangar V* 
Meenakshisundara Aiyar, (Do.) 

(’16) 3 AIR 1916 Mad 376 (377); 39 Mad 593: 30 Ind Oas 703 (DB). Sivaramayya 
V. Bhujanga Raxo, (Per Oldfie'd, J.; Sadasiva Aiyar. J., dissenting.) 

(*15) 2 AIR 1915 Mad 1053 (1054) : 39 Mad 74 : 27 Ind Oas 144 (DB), Deva Rao 
V. Pa^ameshraya, (Provincial Insolvency Act, 1907.) 

(’19)6 AIR 1919 Oal 949 (950) : 47 Ind Gas 534 B), Oangadaf Nanda v. 

Janakimoni Dasi. (Beng<al Tenancy Act, 1885.) 

(*19) 6 A I R 1919 Cal 819 (821) : 46 Oal 199 ; 47 Ind Gas 503 (DB), Secretary of 
State V. Sahib Narain Hazra, (Do.) 

(’19) 6 A I R 1919 Cal 1001 (1002) : 46 Ind Cas 899 (DB). Secretary of StaU v. 
Bakhi Narain Das, (Do.) 

(*18) 5 AIR 1918 Gal 278 (279) : 45 Gal 934 ; 45 Ind Gas 238 (DEO. Secretary of 

State V. Qangadhar, (Do.) 

("21) 8 A I R 1921 Cal 661 (671) : 66 Ind Cas 287 (DB). Secretary of State v. 
Ananda Mohan, (Do.) 

(*14) 1 AIR 1914 Cal 46 (47) : 20 Ind Gas 760 (DB), Radhe Shyam Kar r, Dina 
Bhandhu Bisxcah (Do.) 

(’19) 6 AIR 1919 Oudb 349 (350) : 52 Ind Cis 643 ; 23 Oudh Cas 147 (DB), Ram 
Deo V. Dy, Commissioner, Sultan pur, (IT. P. Land Revenue Act, 1901.) 

(’18) 6 A I R 1918 Oudh 99 (100) : 43 Ind Cas 473, Nurul Hassan v. Sarju 
Prasad. (Do.) 

(*10) 5 Ind Cae 884 (886) : 34 Mad 605 (FB), Abu Baker v. Secretary of State. 
(Madras Forest Act, 1883.) 

(’81) 3 Mad 92 (94) : 5 Ind Jar 243 (DB), Thir Singh v. V enkataramier* (Madras 
Boundary Act, I860,) 

(’76) 1 All 254 (255) (DB), Timdlkuari v. Ablakh Rii, (Section 15 of Act of 1871 
does not affect period fixed by Act XVIII of 1873.) 

(’SO) 1889 Pun Re No. 86, Buia v. Ralla Ram, (Punjab Courts Act, 1884, as 
amended in 1888.) 

(’ll) 11 Ind Cos 34 (35) (Lah), Katara v, Arjan Singh. (Punjab Land Alienation 
Act. 1900.) 

(’23) 10 AIR 1923 Nag 306 (307) : 73 Ind Cas 1031 (D B), Lakshman v. Keshao 
Bao, (Central Provinces Land Revenue Act, 1917.) 

(’18) 5 A I R 1918 Sind 50 (52) : 11 Sind L R 106 : 45 Ind Oas 168, Mossaji 
Ahmad <t Co, v. Asiatic Steam Navigation Co,, Ltd. (Karachi Port Trusts Act, 

1886.) ^ „ 
(’80) 4 Oal 50 (52) : 2 Gal L R 543 (DB), Purran Chundjr Oh^se v. Mutty Lall. 

(Bengal Rent Act, 1869.) 

(*21) 8 AIR 1921 Pat 365 (366) : 59 Ind Gas 179 (DB), De^ki Lai v. Ramanand 

Lai. (Patna Letters Patent.) , 

("21) 8 AIR 1921 Lah 26 (27' : 61 Ind Cas 337 : 3 Lah 137 (DB), Dyal Singh v. 

Budha Sxngh. (Lahore Letters Patent and High Court Rules.) 

("98) 21 All 22 (24): 1898 All W N 151, Muhammad Husen v. Muzaffer Husen. 

(N, W. P. Rent Act, 1881.) 
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said view was that where the special or local law was a complete Ckxic, Section 29 

recourse could not be had to the sections of the Limitation Act ; other Note 1 

cases supported the view on the ground that, independent of the 

question whether the special or local law was a complete Code or not, 

the effect of the application of the general provisions of the Limitation 

Act would be to “affect or alter” the period so prescril>ed. According 

to the second view, the general provisions of the Limitation Act would 

be applicable to periods prescribed by the special or local law if such 

laws were not complete Codes in themselves, the reason given being 

that the words “affect or alter” related only to the period prescribed 

and not to the computation of such period.® 

(*10) 6 Ind Cftfl 752 (753) : 10 Oudh OaB 103 (DB), Iqbal Narain Pandit v. Babu 
Singh. (Oudh Rent Act, 1886.) 

(’09) 4 Ind Gas 872 (873) (Mad), E. I. Distilleries it Sugar Factories TAd. v. 

Tinnevelly Sarangapani Sugar Mills Co,, Ltd. (Indian Companies Act, VI of 
1882.) 

(’02) 24 All 402(412, 419): 1902 All W N 99 (FB), Vdit Upadhia v. Imam Bandi 
BUii. (Indian Registration Act, III of 1877.) 

iSee (’74) 22 Suth W R 17 (21) : 13 Beng L R 445 (DB), Thahoor Kapilnath v. 

The Oovernment.'\ 

[See also (’16) 3 A I R 1916 Mad 415 (420) : 29 Ind Gas 168 (DB), Ratna Bai v. 

Official Assignee of Madras. (Limitation Act ha^ no application to special 
procedure provided by Presidency Towns Insolvency Act.)] 

3 . (’12) 16 Ind Gas 149 (153) : 34 All 496 (FB), Dropadi v. Hira Lai. (Appeal 
under the Provincial Insolvency Act, 1907 — Section 12 applied — Overruling 
(1911) 11 Ind Gas 197 (DB) (AD), Jugal Kishore v. Gur Narain.) 

(’13) 20 Ind Cos 258 (259): 9 Nag L R 91, Gunga Ram v. R' mchandra. (Appeal 
under Provincial Insolvency Act, 1907 -Sections 5 and 12 applied.) 

(*16) 3 AIR 1916 Lah 307 (308) : 33 Ind Gas 730, Ram Kishen v. \It, Umrao 
Bibi. (Do.) 

(*80) 5 Cal 314 (316, 317) (DB), Oo/nchuHii Noxolukha v. Kristo Chunder Dass. 

(Bengal Rent Act, YIII of 1869.) 

(*80) 5 Cal 303 (308) (DB), Parbuttinath Roy v. Tejomoy. (Do ) 

(*8l) 7 Cal 690 (093) (DB), Khoshelal Mahton v. Gunesh Dull. (Do.) 

(’05) 9 Cal W N 1025 (1026) (DB), Bari Bar I^al v. Gunedar J^ershad. (Bengal 
Tenancy Act, YIII of 1885.) 

( 80) 5 Cal 110 (112): 4 Cal L R 371 (DB), Beharilall Mocker jee v. Mungola Bath 
Mo-ketjee. (Bengal Rent Act, VIII of 1869.) 

(’16) 3 AIR 1916 Mad 1093 (1097) : 38 Mad 92 : 18 Ind Can 617 (DI5), Srinivasa 
Iyengar v Secretary of State, (r^tadras Revenue Recovery Act. 11 of 1864.) 

(’18) 5 AIR 1918 Lah 372 (373) : 40 Ind Gas 588 : I9l8 Pun Re No. 89, Waryam 
Sixigh V. Wadhava. (Provincial Insolvency Act, 1907, is not a complete Cofle.) 

(02) 1902 All W N 34 (34, 35), Joti Sarup y. Ramchandar Si> gh (N. W, P. 

Rent Act, XII of 1881, is not a complete Code— Section 19 applied.) 

(’01)23 All 277 (279.281): 1901 All WN 72 (DB). Beni Prasad Kauri v. 

Dhardka Rai. (N. W. P. Rent Act, XII of 1881, is not a complete Code.) 

( 93) 20 Oal 264 (268) (DB), Girjanath Roy v. Ram Narain Das. (Bengal Public 
Demands Recovery Act, VII of 1880.) 

(’87) 10 Mad 210 (211) (DB), Reference under Section 39 of Act V of 1882, 

Forest Act. (Appeal under S. 14of Madras Forest Act, 1882 -Section 5 applied.) 

( 88) 12 Mad 1 (5) (DB), Seshama y. Sankara. (Suit under Section 25, Madras 
Boundary Act, 1860— Benefit of S. 14 allowed.) 

( 88) 12 Mad 467 (471) iDB), Kullayappa v. Ldkshmipathi. (Suit under S. 78 of 
Madras Bent Recovery Act, VIII of 1865 - Benefit of S. 14 given.) 
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Section 29 
Notes 1-2 


By the ludian Limitation (Amendment) Act, X of 1922, siib-as. (l) 
and (2) were substituted for the old sub-s. (l), and sub-ss. (2) and (s) 
were renumbei’ed as i'S) and (4). This amendment has now set the 
conflict at rest. The words “affect or alter*' have been deleted, and 
the extent and applicability of the E^|||tral general provis’ons of the 
Act, to the periods prescribed hy the sj^roial or local laws, specifically 
laid down.** 


2. Sub-section (1). — Section 20 of the Act of 1371 corresponding 
to the present S. 19, provided inter alia that no i^roinise could take the 
case out of the operation of the Act unless it was, before the expiration 
of the prescribed period, made in w'riting signed by the person to be 
charged therewith or by his agent. Section 25, sub-s. (3) of the Contract 
Act which was enacted in 1872 provided, however, that a promise to 
Xjay a hatred debt was good and enforceable.^ This would seem to 


(’93) 3 Mad L Jour 255 (258) (DB), Isxoara Patter v. Karuppaji. (Sait under 
Madras Revenue Recovery Act, 11 of 1864 —Section 18 applied.) 

(’91) 14 Mad 305 (372) (DB), Mahadevi v, Vikrama, (.\ppeal to Governor-in- 
Council under Madras Act, XXIV of 1839 —Benefit of S. 12 given.) 

(’92) 2 Li Jour 217 (219) : U' Mad 344 (DB), N. Pam Row v. A’, R. Fernand, 
(Appeal to District Judge under Madras Rent Recovery Act, Vlll of 1865 — 
Benefit of Section 12 given.) 

(’84) 8 Bom 529 (531) (DB), Gnrucharya v. President of the Belganm Town 
Municipalises. (Sejtiou 14 applied to a suit under S. 8G, Bombay District 
5Iunicipil Act, VI of 1873.) 

(’81)8 Cal 910 (911): 10 Cal L R 333 : 7 Ind Jur 84 (DB), NijabiUoolla v, 
H aiir AH. (Registration Act, III of 1877.) 

(’05) 28 All 48 (49) : 1905 All W N 175 : 2 All L Jour 714 (DB), Suraj Bali 
Prasad v. H. K. Thimas. (Do.) 

(’90) 1890 Pun Re No. 74 (FB), Nigahya v. Ballun Mai. (Do.) 

(’93) 1893 All W N 117 (117) (DB), Pem Kunxoar v. Imrat Kunwar Zemindar. 
(N. W. P. Rent Act, XII of 1881.) 

(’91) 14 Mad 404 (405) (DB), Abdool v. Mahamed. (Appeal under Insolvency Act 
filed on day when Court reopened .after vacation — Held^ appeal was not time- 
barred.) 

ISee (’19) G AIR 1919 All 274 (275) : 51 Ind Cas 113 (DB), Bhairao Prasad v. 
S. P. C. Dass. (Question not decided but principle approved )] 

ISee also (’14) 1 AIR 1914 Oudh 255 (255) : 17 Oudh Gas 254 : 25 Ind Caa 703, 
Binda Parshad v. Ram Bhajayi. (Section 4 .ajjplies to api)eals .under Oudh 
Kent Act by virtue of S. Il9.\ of that Act: NOTE— After the amendment S. 4 
would apply for another reason also viz., that its application has not been 
expressly excluded by the Act.)] 

4. (’50) 37 AIR 1950 :Mys 13 (Prs 9, 10) (DB), Adinaranappa v. Mallamma, 
(After the amendment of the section certain sections of the Limitation Act are 
npijlicable unless excluded and other sections are not applicable unless included, 
whether the sxjeeia! or local laws provide or do not provide a Bej)arate or self- 
contained body of provisions with regard to limitation of suits, apj^eals or 

applications.) 

(’46) 1946 Bang L 11 270 (274) (DB). A.R.O.V.R, Chettyar y. Th^7%axmna% 

Achi. • , 

[See (’39) 26 AIR 1939 All 403 (410) : 183 lad Caa 242 : I L R (1939) All 647 

(FB). Durag Pal Singh v. Pancham Singh. (Per Iqbal Ahmad, J.— Necessity 
for amendment ex^iIaineJ.) 

Section 29 — Note 2 
1 . See the undermentioned cases: 
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have given room for the contention that the two jn’ovisions wt rf* 
contradictory to each other. Section 19 of the Act of 1S77 deleted tlie 
word “promise” from the section. But it w'as still f)03sible to argue 
that that section contradicted S. *25 of the Gjntract Act, inastnuch as a 
promise to pay a barred debt, was valid while an acknowledginent 
(which lias been hell to imply a jiroinise to pay), would not bt* valid if 
made after the prescribed iieriod. This sub-section has been introduced 
in order to make it clear that the substantive provision in s. 25, 
sub-s. (b) of the Contract Act is not affected by any provisions of this 
Act. At the same time, this sub-section does not preclude s. 25 of the 
Contract Act from being con^t r n/^d in such a way as not to conflict 
with the provisions of this Act. 

See also section 19 Note 9. 


3. Sub-section (2). — This sub-section is only an enactment of 
the general principle enunciated by tiie maxim generalia specialibu^ 
non dr.rogant — general words di> nob derogate from the 9 i)ecial. It 
accordingly provides that where a special or local law provides for any 
suit, apptral or application a perio'l ditfereni from the perio*! p^scribed 
therefor by tiie first schotlule, the provisiojis of the 1 ji mitaUoft Act 
will nob ap[>ly except to tiie extent expressly specified in this sfsotioad 


(’78) 4 Oil 500 (508): J Oil Li li 5ri4 (UB), Heera ImiU yTohhooadiiya v. Ohu-nput 

(’21) 8 AIK 1921 Pat 29 (29. 30) : GO lad G.id 514 ; (i Pat L Jour 121 (DB). Him 
iJahadur SingJi v. I) dji )dar Prasad Singh. 

(’77) 1 Bom 590 {5<)2) : 1877 Bom P J 7l (DB), Jiajhoji lihikaji v. Abdul Karim, 

(’08) 30 All 208 (270) : 5 All L Jour 274 : 1908 All W X 129 (DB). "Gubind L)as 
V, Sarju Das. (lu order to come under Seirtioii 25 (3), tliere must be a distinct 
proinise to pay and n >t a mere jukiiowledgmeut wbieii m ly imply a promise.) 

(’15) 2 AlH 1915 Cal 18G (187) : 25 Ind Cas 89 (DB). Deli Pro^sad y. Ham 
Ghulam. [Sorkhnl sliowiiig merely balance due and not (.■outainina promise to 
pay within the meaning of s. 25 (3) cannot be relied on to re 'over timc-b.irred 
debt entered therein.) 

See also Note 9 to Section 19. 

Section 29 — Noie 3 

1. (’42) 29 AlH 194 i All 429 (131. 432) : I B U (191 J) All SI: 201 Ind fas 1 (PB), 
Itaja Pande v. Sheotyujaii Paude. (Petition for insolveucy under S. 9 or S. 13, 
I roviiji.’ial Insolvency Act id not an application and thefof 4 .>re cm not attract 

S. 29(2)(i). Limitation Act ~ Ou'y Ss 5 and 12 of Limitation \ u apply to 
insolvency proceediuga ) 

(’40) 37 AIH 1940 Pat 47G (477) : 187 Lid Gas 539. Mi. Deorati Kuer v Dasa~ 
rath Diibey. (Holding originally belon^'ing to certain te:iant purchased by A^ 
Suit for rent by landlord against origin il tenant _ Landlord in execution of 
decree obtaining dikhal dehani -Landlord taking advantage of A's conviction 
in criminal case dispossessing him —Suit by ,1 for possession held governed by 
Art. 3, Bihar Tenancy Act, and not by Art. 142, Limitation Act.) 

(’40) 27 AIH 1940 Gal 113 (113) : X L U (1939) 2 Cxi 358 : 187 lud Cas 301 (DB), 
Smt. Bajroga Khatun v. Province of Bengal. (Suit to recover possession of 
land claimed by plaiatiS as raiyat is governed by S. 184, Bengal Tenancy Act 
and not by S. 3 or S. 29 of this Act.) 

( 40) 27 AIK .1940 ilad 819 (820), Venkata Suryanarayana v. Tinipatayya. 
(Madras Local Boards Act — Suit for recovery of ce.ss under S. 89 — Suit falls 
under S. 77, Madras Estates Land Act — Limitation for suit is governed by 
bch. A, Art. 8, Madras Estates ILtand Act — Limitation Act does not apply.) 


Section 29 
Noies 2-3 
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Section 29 
Note 3 


Section 3 is expressly mentioned as being applicable to such cases* 
and conseqaently every suit, appeal or application for which a period 
of limitation is prescribed by a special or local law, must be dismissed 
if it is made or filed after the prescribed period, even though limitation 
is not set up as a defence.® Sections 4, 9 to 18 and 22 would apply to 
such cases only in so far as and to the extent to which they are ftot 
expressly excluded by such special or local Iaw.®“ (See also Note 6.) 


(’38) 25 AIR 1938 All 213 (215) : 175 Ind Oas 20, Fakhruddin Husain v. Abdul 
W ahid, (Provisions of tlie IndiSiD Limitation Act do not govern suits and appli* 
cations provided for by the Agra Ten-may Act.) 

(’87) 24 AIR 1937 Cal 587 (539) : 173 Ind Cas 540 : I L R (1937) 3 Cal G31 (0B), 
Munshi Alauddin Aliammed v. Tomizuddin Ahammed. 

(’36) 23 AIR 1936 Rang 501 (502) : 14 Rang 728 : 166 Ind Gas 148 (DB), Rattilal 
Jamtiadis y. Prag/ee. (Special rule of limitation held ultra vires; hence 
Limitation Act applied.) 

( 31) 18 AIH 1931 Sind 55 (55) : 131 Ind Oas 181, Sscr etary of State v. Jkfunici* 
pality of Karachi, (Suit Secretary of State against Municipality for damages 
- B. 167, Bombay District Municipal Act, III of 1001, applies in preference to 
Article 149.) 

[See also ('01) 30 All 44 (46) : 4 All L Jour 713 : 1907 All W N 282, TSanioari 
Lai V. Oopi, (Section 199, Agra Tenancy Aot, II of 19J1.)] 

2. (*19) 16 AIR 19J9 Nag 135 (190) : 116 Ind Cas 427 (DB). Katodu v. Berar 
Ginning Co, Ltd, 

[See a so (*50) 37 AIR 1950 Gal 356 (Para 16) ; 54 Cal W N 297 (DB). 
of Bengal v, Amolya Dhon, (Where the local or special law is silent on the 
matter of limitation and some article of Schedule I of the Limitation Aot 
would cover the ca^e the whole of S. 3 would be applicable ) 

(*29) 16 AIR 1929 Mad 490 (491) : 119 Ind Cas 318, ChandramauLestcara 
Prasad v, Fapayya, (Provisions of Limitation Act made applicable by 3. 211 
(2) Madras Estates Land Act, are subject to operation of S, 210 and the 
periods limited by the schedule in Madras Act.)] 

3. (’33) 20 AIR 1933 Cal 132 (133) : 60 Cal 618: 142 Ind Cas 280: 34 Cri L Jour 
299 (DFJ), Mauviatha Sath Bisxcaa v. Emperor, (Section 33 (2), Bengal Emer- 
gency Powers Ordinaure, 1931 ) 

(*24)11 AIR 1924 Oudh 127 (123) : 26 Oudh Cas 324 : 73 Ind Cas 127 (DB), 
Samuel Bu ge v. Impr ovement Trusty Lucknow. (U. P. Land Acquisition Act, 
S. 13 — A waiver of the question of limitation under any special or locanaw is 
no longer permissible.) 

See also Note *23 to Section 3. 

3a. (’48)35 AIR 1918 Oudh 49 (51) : 231 lud Cas 132, Baunak Ali^,Vfiao 
Municii>ality, (flection 15 (2) applies to period of limitation prescribed by 
8. 326 (3), U. P, Municifalitiea Aot.) 

(’49) 53 Cal W N 159 (163), Fatema BM v. Ilota* Khuki, (Section 14 of the 
Limitation Act applies to cases governed by the Bengal Tenancy Aot— A I K 
1929 Cal 325 : 56 Cal 806, Sati Prosad v. Oobinda Chandra, Rel. on.) 

(’45) 32 AIR 1945 All 35 (37) : I L R (1944) All 703 (DB), Mumtaz-un nissa v. 
Abu Sayeed, (Section 18 of the Limitation Act is applicable to proceedings 
under the U. P. Encumbered Estates Act.) 

(’42) 29 AIR 1942 All 429 (433) : 1 L R (1943) All 84 : 204- Ind Cas 1 (FB), Baja 
Paude V, She 'pujan Pande, (Phraseology of the sections mentioned in S. 29 
(2), Limitation Act, except 8. 12 makes those sections wholly inapplicable to 
petitions of insolvency under Provincial Insolvency Aot, Henoe application of 
those sections most be deemed to have been expressly excluded — Per Iqbal 
Ahma4 G, J. and Plowden J,, Das J., dissenting.) 


4 



SAVINGS 


f 


941 


' Section 29 

(*42) 29 AIR 1943 Oudh 316 (317) : 18 Luck 66 : 199 Ind Gas 712. Shao DuUiri Note 3 

V. Chandrabhal. (Section 12 (2), Limitation Act, applies to application for leave 
to appeal under S. 12 (2) of Oudh Courts Act.) 

(’42) 46 Oal W N 706 (711), Chunni Lai v. Amluk Chandji. (Sartion 14 (2), 

Limitation Act. nsaumei to apply to application under 3. 167, Bengal Tenancy 
Act, by virtue of S. 29 (2).) 

(’39) 26 AIR 1939 All 542 (544), Chunni Lai y. Chandan Oopal. (Section 18 
applies to proceedings under U. P. Encumbered Estates Act.) 

(’39) 26 AIR 1939 Oudh 227 (228) : 14 Luck 691 : 183 Ind Gas 382 (DB), KaAm 
Husain v. Mt. M ubarak Jahan J3egam. (Do.) 

(*2S) 25 AIR 1938 Oal 324 (324): 177 Ind Gas 793 (DB), Dhtesh Chandra t. 

Rajendra Chandra. (Section 22 applies to application under S. 26F of Bengal 
Tenancy Act.) 

(’38) 25 AIR 1938 Nag 454 (455) : 178 Ini Cis 479 : I L K (1939) Nag 377, 

Ralhisan Seth v. Bhanuprasad. (Section 4 applies to application under S. 54, 

Provincial Insolvency Act.) 

(’38) 25 AIR 1938 Oudh 186 (188) : 177 Tnl Gas 48 : 14 Luck 138 (DB). Ram 
Dass V Chhedi Lai. (Section 4 applies to application under Section 12 (2) of the 
Oudh Courts Act.) 

(’32) 19 AIR 1932 Bom 259 (266): 56 Bom 135: 137 Ind Gas 545 (DB), Chhaganlal 
Sakerlal v. M unicii^ality of 'Rhana. (Section 167, Bombay District Municipal 
Act, 1901— S. 15 (2) applies.) 

(’33) 20 AIR 1933 Cal 782 (784) : 60 Cal 970 : 148 Ind Gas 15 (DB), Midnapore 
^amhidari Co. Ltd. v. Priyabala Dasee. (Section 18 applies to application 
under S. 174 (3), Bengal Tenancy Act, as amended in 1928.) 

(’29) 16 AIR 19 i9 Lab 170 (170) : 117 lad Gas 831 (DB), Mahomed Hayai Haji 
M uhammad Sardar v. Commiasioner of Income taz^ Punjab und N. W. F. P. 

(Application under S. 66 (3), Income-tax Act, 1922— S. 12 applies.) 

(’30) 17 AIR 1930 Pat 14 (18) : 122 Ind Gas 810 : 9 Pat 172 (DB). Mohan Lai 
flardeo Das v. C<^m/7iissioner of Income taz, Bihar and Orissa. (Do.) 

( 30) 17 AIR 1930 Lah 800 (801) : 132 Ind Ofcs 377 (D3), ‘Jivan Singh v. Manag- 
ing Committee, Onrdwara Tahli Sahib, (Sejtion 4 applies to a suit under S. 28 
of the Sikh Gurdwaras Act, 1925.) 

(’31) 18 AIR 1931 Rang 209 (200. 210) : 9 Rang 150 : 134 Ind Gas 223 (DB). Ma 
Than Mey v. Bailiff of Town-ship Court of Kyaunj lon. (Section 4 applies to 
an application under S. 68 of the Provincial Insolvency Act, 1920 ) 

(’30) 17 AIR 1930 Oudh 371 (374) : 6 Lu:k 93 : 127 Ind Gas 23, Mt. Dhanpati 

Kuer V. Kandhaiya Saksh Si'igh. (Section 4 applies to a suit under S. Ill (b), 

U. P. Land Revenue A :t, HI o( 1901.) 

(’23) 10 AIU 1923 Mad 95 (95) : 71 Ind Cas 217 ; 24 Gri L Jour 89 (DB), In re 

Mittoof Muiaeen llajee. (Section 12 applies tc Martial Law Ordinance 1 of 
1922.) 

(’23) 10 AIR 1923 Mad 652 (658) : 73 Ind Gas 106 : 46 Mad 488, Secretary of 

State v, Ghellasani Venkata atnam. (Madras Irrigation Cess Act. 1865. 3. 1 

Time under S. 15 (2) can be deducted as per Schwabe, 0. J., and Venkatasubba 
Kao, J., Krishnan, J., dissenting held that the case was under Section 69. 

Madras Revenue Recovery Act 1864, and hence Limitation Act did not apply.) 

(’26)13 AIR 1926 Pat 260 (262) : 5 Pat 404 : 94 lad Gas 624 (DB), Mathura 
Prasad Singh v. Jageswar Prasad Si,ngh. (Section 15, Limitation Act. applied 
to a suit under Ohota Nagpur Encumbered Estates Act. VI of 1876, before 
amendment by Bihar and Orissa Act, VIII of 1922.) 

(’30) 17 AIR 1930 All 193 (196, 200, 205) : 124 Ind Gas 540 : 53 All 601 (FB), 

Ananti ». Chhannu. (Section 14 applied to suits under the Agra Tenancy Act, 

(*34) 21 AIR 1934 Mad 294 (296) : 1933 Mad W N 1049 (1053) ; 150 Ind Oaa 
339, Narayan Ayyar v. Official Receiver, South Malabar. (Provincial Insol- 
vency Act, V of 1920 —Section 4 applies.) 
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Section 29 
Notes 3^4 


This section has no application to the enforcement of a registered 

agreement before the Debt Conciliation Boax’d under the C. P. Debt 
Conciliation Act.® 

Section 13 of the Bombay Khoti Abolition Act 1949 (g of 1950) 
provides that S3. 4, 5, 12 and 14 of the Limitation Act, shall apply to 
the filing of an appeal to the Bombay Eevenue Tribunal under that 
Act. Similar provision is made also in S. 10 of the Bombay Talnqdari 
Tenure Abolition Act 1949 (62 of 1949) and in s. 7 of the Panch Mahals 
Mehwassi Tenure Abolition Act 1949 (63 of 1949 ), 

4, Expressly excluded.’’ — The expression *expressly excluded’ 
means an exclusion by express woi’ds, that is, by expi’ess reference 
to the section and not exclusion as a result of a logical process of 
reaso ning.^ Thus, s. 167 of the Bombay District Municipal Act, III of 

[But see (*27) 14 AIR 1927 All 181 (182) : 98 Ind Gas 1050, naynlochan Bam v. 
Jagat Barain. (Special rule of limitation in S. 71 (2), U. P. Village Panchayat 
Act. VI of 1920, must derogate from general rule embodied in S. 14, Limitation 
Act — Decision is incorrect in view of the present section.)] 

3b. {’50) 37 AIR 1950 ^lys 13 (Prs. 12, 1.3) (DB), Adinaro-nappi, v. ^Inllarmna. 
(Suits under S. 24, Mysore Agriculturists’ Relief Act— Only period of limitation 
stated but commencement not stated — No period is “prescribed”— Hence Sa. 19 
and 20, Limitation Act apply with modification of extended period— Suit filed 
within 6 years of endorsement for interest is in time.) 

(’43) 30 AIR 1943 All 291 (293) : ILR (1943) All 569 ; *201 Ind Gas 541 (DB), 
Hulas Singh v. Data Bain, (Section 29 does not apply to c;ises under U. P, 
Kneumbered Estates Act wliich does not prescribe a period of limitation ) 

4. (’41) 28 AIR 1941 Oudh 276 (277) ;192 Ind G.is 840, Bam Sagar v. Bavi Nath. 
(Provision in U. P. Village l^anchayat Act of 1920, S. 71 (2), for exclusion of 
period abrogates, in cases coming under it, S. 14 of the Limitation Act — S. 14 
cannot be applied by invoking S. 29 as the U. P. Act djes not prescribe any 
period of limitation.) 

5. (’48) 35 AIR 1948 Nag 147 (Prs 10, 12) : ILR (1943) Nag 63, Rulchadu v. 
Krishnarao. (Article 181 of the Act applies.) 

Section 29 — Note 4 

1. (’50) 37 AIR 1950 Assam 101 (Paras 5, 7. 8, 9) : ILR (1950) 2 Assam 181 (DB), 
Tinsuhia Municipal Board v, Bankim Chandra, (Per Ram Labhaya, J. — 

8. 320 of the Assam iMunicipal Act (1 of 1923) covers a' suit for malicious pro- 
secution against a municipality and is subject to S. 15 (2) of the Limitation Act 
by virtue of S. 29 (2) of the latter Act as the operation of S. 15 (2) has not been 
excluded by anything contained in the Assam Act.) 

(’42) 29 AIR 1942 Cal 544 (545) : 202 Ind Gas 762, Faina Municipalityy . Nirode 
Sundarx. (Words “and not afterwards” in S. 535 (2), Bengal Municipal Act 
do not amount to express exclusion— S. 15 (2), Limitation Act applies to period 
prescribed by that section.) 

(’40) 27 AIR 1940 Cal 805 (306) : 188 Ind Gas 705, District Board Chittagong 
r. Emdadal Hague, (Section 15 (2), Limitation Act, is not expressly excluded 

by S. 146 of Bengal Local Self-Government Act.) 

<*80) 17 AIR 1930 Sind 93 (95) : 122 Ind Gas 398 : 24 Sind L B 344 (DB), Bewa^ 
chand Fatehchand v. Karachi Municipality. (Reversing AIR 1925 Sind 322, 
Jifftrachatid v. Karachi M unidpaliiy on appeal.) 


This sub-section only applies where the special or local law 
prescribes a period of limitation.^b It doss not apply where the special 
or local law only provides for a mode of computing the period of 
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1901, which provides that no suit shall bo a)Diinencefl without one 
month’s previous notice in writing, nor after six months from tin- 
date of the act complained of, has been held not to expressly exclude 
the applicability of S. 15 (2) of this Act, in respect of a suit against a 
municipality.^ It has however been held by a Full Bench of the 
Allahabad High Court that if a special or local law is a complete Code 
in the matter of limitation, or if the phraseology of tlie sections enuiiie- 
rated in S. 29 (2) makes those sections inapidicable to lu’oceedings under 
a special or local law, the application of those sections to proceedings 
under the special or local law must be deemed to have been expressly 
excluded.^ 


5. '‘The remaining provisions of this Act shall not 
apply/* — It is provided in cl. (b) of siib-s. (2) of this section that the 
provisions of the Act other than Ss. 4, 9 to 18 and 22 do not apply for 
the purpose of determining any special period of limitation prescribed 
for any suit, appeal or application by a special or local law.^ Where 

(’29) 16 Aia 1029 Cal 825 (327) : 56 Cal 805 : 121 Ind Ca« 673 (1)B), Sati Prosad 
Garga v. G n:inda Chandra. 

(’82) 19 AIR 1932 Bom 259 (261, 266) : 56 Bmh 135:137 Ind C;is 545 fDB), 
Chhagantal Salccrlal v. Muiiidijality of Ttiana. (Atli 19.30 Sind 93 and A 1 iC 
1929 Cal 325 followed.) 

2. (*32) 19 AIR 1932 Bom 259 (261, 266) ; 56 Bom 135 : 137 lud Gas 545 (DB). 
Chhajanlal Sakerlal v. MuyncipaUty of Tha ia, 

(’30) 17 AIR 1930 Sind 93 i95) : 122 Ind Cas 39d : 24 Sind B R 344 (DB). Peica- 
chand 1' atehchand v. K a' achi Municipality, 

3. (’42) 29 AIR 1912 Ail 429 (433) : ILR (1943) All 64:204 Ind Cas 1 (FB), 
J:a,a J'ande v. Sheoxjujan Vaade. (Per Iqb:il Ahmad, C. J. and Plowden, J. 

— I’er Dav J. contra.) 

Section 29 — Note 5 

1. (’49) 36 AIR 1949 Fast Puuj 299 (300, 301) : 51 Pun B R 50, Harbana Sirujh 
Karam Chand. (Section 5 does not apply to Letters Patent Api-eil vinder 
Cl. 10, Letters Patent (Bah) — Rules framed hy High Court under CL 27, Letters 
Patent are a special law witliin S. 29.) 

(’46) 33 AIR 1946 Mad 351 (352) : (1946) 1 Mad L Jour 271 (DB), Venhafa- 
raniayua v. Venhatasubl ayya. 

(’■15) 32 AIR 1915 Bom 200 (205, 206) : ILR (1945) Bom 167 : 220 Ind Cas 67 
(FBp Janardan Klcna'h v. Ganesh Sadashiv. (Suit under S. 72, Dekkhau Agri- 
culturists' Relief Act, 1879— S. 19, Limilatioo Act cannot bo talmu advantage 
of by the pbuntiJi hy virtue of S. 29 (2) - A I R 1911 Bom 89; JLR (1944) Born 71. 
KisJiorelai Stores v. J ajannath Baya i overruled — AIR 1942 Bom 131, Approved.) 

( 42) 29 AIR 1942 Bom 131 (1J2) : 2J0 Ind Cas 12, Keshav Krishna v. lihajican 
Sambhu, (Suit under 8. 3 (w), Dekkhan Agriculturists* Relief Act (XVII of 1879) 
—Section 20 cannot be availed of by plaiutiil in view of S. 29.) 

(’41) 28 AIR 1941 Mad 693 (694):200Iad Caa 38, Krishna lieddiy. Peda Sat yam. 

^^tion 6 does not apply to suits under Ss. 13 & 14, Madras Village Horeditary 
OlEces Act.) ^ o J 

(’41)28 AIR 1941 All 207 (208) : 194 Ind Caa 404 (DB), Chheda Lai v. Com- 

manding Officer Meerut Cantonment. (Section 5 does not apply to appeal 
^under Cantonments (House Accommodation) Act.) 

( 36) 163 Ind Gas 623 (625)(Nag), Mish^ilal Oswal v. llatanlal Alaheshri. (Central 
Provinces Land Revenue Act, U of 1917.) 

(*^) 10 AIR 1923 Mad 95 (95) : 71 Ind Caa 217 ; 24 Cri L Jour 89 (DB), In re 

Mtttoor Moideen Hajee. (Section 6 not applicable to proceedings under Martial 
Law Ordinance, I of 1922.) 


Section 29 
Notes 4-5 
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Section 29 
Note 5 


DO period of limitation different from that prescribed by Sob. i of the 
Limitation Act is indicated by the special or local law the provisions 
of s. 29 (2) will not apply so as to exclude the provisions of s. 6 from 
being applied. The phrase shall not apply” only means that the 
remaining provisions shall not apply by virtue of this Act and is not a 
provision prohibiting a special or local law from making those sections 
applicable by express reference.^ To hold otherwise is to hold that it 


(’33) 20 AIR 1933 Cal 124 (126) : 60 Cal 671 : 143 Ind Cas 802 : 34 Cri L Jour 
633 (DB), A'll Eatan Ganguli v. Emperor. (Section 5 is inapplicable to appeals 
from special Magistrates under S. 39 (2) of Ordinance II of 1932.) 

( S3) ?0 AIR 1933 Mad 521 (523) : 144 Ind Cas 963, V enhatadri Ap^ Hao v. 
Chckrapani Bao, 

la. (M6) 33 AIR 1946 Mad 351 (352) : (1946) 1 Mad L Jour 271 (DB), Venhata- 
tamayya v. Venhatai^uLhayya. (Appeal under S, 25A, Madras Agriculturists* 
Relief Act 1938 as amended in 1943 — S. 5, Ldmitation Act applies.) 

2. (’46) 1946 Rang L R 270 (274) (DB), A. R, O. V. R. Cheityar v. Thenammai 
Achi. (Section 78 (1) of the Burma Insolvency Act covers an application under 

8. 68 of the Act and S. 5 of the Limitation Act is applicable to an application 

under S. 68— S, 78 permits in explicit terms the application of the provisions 

of Ss. 6 and 12 of the Limitation Act to appeals and applications under the 
Burma Insolvency Act.) 

{ 44) 31 AIR 1944 Pat 310 (311) : 23 Pat 437, Bamendra Kumar v. Brajamohan, 
(The general provisions of the Limitation Act including Ss. 19 and 20 except 
Ss. 6 to 9 apply to all suits, appeals or applications mentioned in 8. 238 of the 
Orissa Tenancy Act, 1913 by virtue of S. 239 of that Act.) 

( 4l) 28 AIR 1941 Pat 499 (501) : 196 Ind Cas 609, Jagdeo Singh v. Bobu Bed. 
(Section 184 of the Bihar Tenancy Act applies all provisions except Ss. 7, 8 and 

9, Limitation Act to periods of limitation mentioned in Soh. 3 of that Act ) 

(*41) 28 AIR 1941 All 207 (208) : 194 Ind Cas 404 (DB), Chheda Bed v. Com- 
manding Officer Meerut Cantonment, (Expression ‘ the remaining provisions 
of this Act shall not apply” Meaning explained — 8. 6, Limitation Act, does 
not apply to appeal under S. 29, Cantonments (House Accommodation) Act of 
1923.) 

(*26) 3 3 AIR 1926 Nag 236 (237) : 91 Ind Cos 563, Madho Boo Qhatate v. Balaji 
Baiayan. (Section 6 applies to a suit under S. 160 (3) of the Central Provinces 
Land Revenue Act, 1917.) 

(’33) 20 AIR 1933 Cal 124 (125) : 60 Cal 571 : 143 Ind Cas 802 : 34 Cri L Jour 
633 (DB), Bit Batan Ganguli v. Emperor, 

(*36) 163 Ind Cas 623 (625) (Nag), Mishrilal Oswal v. BafanJal MahesHri, 
(Section 160 (3), Central Provinces Land Revenue Act, 1917, applies all provisions 
of Limitation Act.) 

(’33) 20 AIR 1933 Cal 90 (92) : 141 Ind Cas 716 (DB), Wazed AH Khan v. Brojen- 
dar Kumar, (Sections 19 and 20, Limitation Act, apply to suits under S. 184, 
Bengal Tenancy Act, 1885, by virtue of S. 185 therein.) 

(’30) 17 AIR 1980 Pat 301 (304) : 9 Pat 747 : 126 Ind Cas 299 (DB), Bassan 
Imam v. a?if7;cfro Sir. (Section 185, Bengal Tenancy Act, 1685, makes 
Es. 19 and 20 ap{.licab]e to proceedings under that Act.) 

(’34) 21 AIR 1934 Pat 198 (198):148 Ind Cas 717 (DB), Susif Chandra Muhherjee 
V. Mian Mchammad Ahtan, (Bengal Tenancy Act, 1885 Section 19 applies.) 

ISee also (*33) 20 AIR 1983 Mad 621 (628) : 144 Ind Cas 963. Venkatadii Appa- 
ra > V. C hakraj ani Eao. (Under 8, 211, Madras Eatales Land Act, some specific 
sections of the Limitation Act are declared to be not applicable to suits and 
applications mentioned in 8. 210 — Other provisions of the Limitation Act 
would apply subject to the provisions of Chap. 16, Estates Ltand Act.)J 
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is a prohibition of the future as well as the past application of these Section 29 

provisions by a special or local law which is obviously im[xj33iblo anil Notes S— c 

it is not the intention of this section to restrict the power of the 
Legislature to apply those sections. 

6. Special or local law, — A local laiv as defined in Penal 
Code is a law applicable only to a particular part of British India. The 
meaning of the words “special law" is not so clear. The words have 
not been defined except in the Penal Code and it is not permissible 
to use that definition as a guide to the meaning of that expression in 
this Act.^ In Dropacli v. Ilira Lal^" where the question was whether 
S. 12 of the Limitation Act applied to applications under the Provincial 
Insolvency Act, HI of 1907, Richards, C. J., observed as follows ; 

“It may bo that the expression (viz., special law) was intended 
to cover only laws like the Rent Act, X of 1859, whiclx was held 
by the Privy Council to be a complete Code in itself, but it 
seems more likely that the words were intended to be under- 
stood in their ordinary sense as meaning an Act dealing with 
a particular subject. Even so the expression is not free from 
difficulty. The Civil Procedure Code is a general law (see 
PhooJhaa Koomvitr v. Lalla Jogc^hur Saliog^), tlumgh it 
purports to deal only with procedure. The Forfeited Property 
Act of l8o9 is obviously a special law. Bub wJiat of such an 
Act as the Transfer of Property Act? The Registration Act 
has been held to bo a special law, and we think rightly. The 
Provincial Insolvency Act, though it applies to a large part of 
British India, appears to us to bo a special law, as it creates 
a special jurisdiction and deals with a very special branch of 
the law." 

In Mukund Mahto v. Niranjaai Chakravartu,^ it was observed 
by the High Court of Patna that “by ‘special or local laws’ is meant 
.... special or local legislative enactment for special or local circum- 
stances." This does not seem very helpful in making the moaning of 
tlie expression clear. 

It is submitted ti}at the words, “special law” must be understood 
only in a relative sense. On a question of limitation, the Limitation 
Act would be a general Act, and all other Acts, in so far as they deal 
with questions of limitation would be special laws. On a question of 
civil procedure, the Civil Procedure Code would be a general law and 
all other Acts dealing with civil procedure would be special laws. 

Similarly, on a question of insolvency, the Insolvency Act would be a 
general law and all other Acts dealing with questions of insolvency 

Section 29 — Note 6 

1. (T2) IQ Ind Gas 149 (151) ; 34 All 496 (FB), Dropaii v. /lira Lai. 

2. ri2) 16 lad Gas 149 (151) : 34 All 49G (FB). 

3. (76) 1 Gal 226 (243) : 3 Ind App 7 : 25 Suth W R 285 : 3 Sar 573 : 3 Suther 
236 (PC). 

4 . (*34) 21 AIR 1934 Pat 353 (354) : 151 Ind Gas 107 (DB). 

3.Iiixn.60. (8 pages) 
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Section 29 law would only be special laws. Ifc would follow that in so far as the 

Note 6 Civil Procedure Code deals with a question of limitation, it would only 

be a special law. This view expressed in the previous edition of this 
book has since been taken by the Nagpur High Court.^® It has, how. 
ever, been held in a series of decisions that it is not a special law 
even where it deals with a question of limitation.® these decisions 
are not based on any general test as to what is a special ]aw. 

A “ special or local law,” it is conceived, is a law in force in 
British India, An English statute, which is not in force in British 
India but which may have to be administered by Courts in particular 
cas^s, is not therefore a special or a local law.® 

There is a conflict of judicial- views as to whether the Letters 
Patent and the Rules made thereunder are a special or local law 
within the meaning of this section. According to the High Courts of 
Rangoon and Patna, they do nob constitute such law.^ The* contrary 
view has been held by the Lahore High Court.® The same view has 

4a. ('44) 31 AIR 1944 Nag 155 (157) : I L R (1944) Nag 250 : 217 Ind Cas 298 
(DB), Sitaram v. Chunnilolsa, 

5. (’39) 26 AIR 1939 All 403 (405) ; I L R (1939) All 647 : 183 Ind Cos 242 (FB), 
Durag Pal Singh v. Pancham Singh, 

('30) 17 AIR 1930 Pang 228 (235) : 8 Rang 380 : 127 Ind Caa 161 (FB). Abdul 
Qanny v. J, M . Russel^ 

(’22) 9 AIR 1922 Mad 268 (269) : 45 Mad 785 : 70 Ind Cas 396 (DB), Subbatayan 
V. Natara^an, 

(*15) 2 AIR 1915 Mad 449 (451) : 24 Ind Cas 195 (DB), Venhataperumal Raja v. 
Velayuda Reddi. 

(*12) 16 Ind Cas 149 (151) : 34 All 496 (FB), Dropadi v. Hira Lai. (The Civil 
Procedure Code is a general law — 1 Cal 226 (PC) followed.) 

('75-76) 1 Cal 226 (242) : 3 Ind App 7 : 3 Sar 573 : 3 Suther 236 : 25 Buth W R 
285 (PC), Phoolbas Koontvar y, Lalla Jogeshttr Sahoy, 

('91) 18 Cal 631 (634) (DB), Peary Mohun Aichy, Anunda Charan Biswas. 

('34) 21 AIR 1934 Oudh 465 (471): 10 Luck 208: 151 Ind Gas 541 (DB), Narendra 
Bahadur Singh v. Oudh Commtrcial Bayik Ltd.^ Fyzabad. 

(’81) 18 AIR 1931 Oudh 351 (351) ; 132 Ind Cas 257 : 7 Luck 49 (DB). Oaneshi 
Lai V. Imtiaz Ali, 

6. (’31) 18 AIR 1931 Sind 124 (127) : 25 Sind L R 222 : 133 Ind Cas 77, Haji 
Shakoor i^any v. \ olkart Brothers^ (Carriage*of Goods by Sea Act (English) 
of 1924.) 

7. ('47) 34 AIR 1947 Pat 329 (331): 26 Pat 157 (SB), Lalit Kuati v. Mahaprasad. 
(Per Manohar Lall J.) 

(’30) 17 AIR 1930 Rang 228 (235) ; 8 Bang 380 : 127 Ind Cas 161 (FB), Abdul 
Qanny v. Mrs. I, M, Russel, 

(’84) 21 AIR 1934 Pat 353 (354) : 151 Ind Cas 107 (DB), Mukund Mahto v. 
Niranjan Chakf avariy, 

[But sec (*21) 8 ACR 1921 Pat 366 (366) : 59 Ind Cas 179 : 5 Pat L Jonr 701 
(DB), Deoki Lai v. Ramanand Led.] 

8. ('41) 28 AIR 1941 Lah 257 (262) : ILR (1941) Lah 191 (FB), Punjab Co-ope- 
rative Ba^.k Ltd. Pun jab Cotton Press Co, Ltd, (Statutory rules framed by 
the High Court i nder CJ. 27 of the LettersPatent underthe authority delegated 
to it by His Majesty who, in turn, was acting under the powers conferred on 
him by Act of Parliament are a “special law” within the meaning of 8. 29 of 
Ldmitatiox]i Act^-Time requisite for obtaining copy of judgment to be excluded 
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now been taken by the Punjab High CJonrb.^ 

For instanoea of special laws within the meaning of this-soction, 
see the undermentioned cases. ^ 

6a. Applicability of the Act to periods fixed by the Civil 
Procedure Code. — It has been seen in Note 6 that the generally 
accepted view, on the decided cases, is that the Code of Civil Procedure 
is not a special law for purposes of limitation. Hence, the question lias 
arisen whether the general provisions of this Act. such as s. 15, will 
apply to the computation of the twelve years’ period under S. 43 of 
the Civil Procedure Code. On this question there is a conflict of views. 


ill comiJuting limitation for Letters Patent appeal — AIR 1935 Lah .323 (FB), 
Jog Dhian v. Hussain^ overruled.) 

8a. (’49) 36 AIR 1949 Last Punj 299(300) : 51 Pun L R 50. flarbans Singh v. 
A’ara7n C^*and. (AIR 1941 Lah 957 : ILR (1941) Lah 191 Punjab Co-op. 

/Sank V, P. C. Press Co., followed.) 

[See also (’41) 28 AIK 1941 Nag 216 (216) : ILK (1941) Nag 563 : 197 Ind G*s 
415 (DB), Pirm Kisa ilal }I anumanbuz y, Tansukhrai Dinjraj. {Court was 
inclinod to hold that rules under Letters Patent are inoUidod within the term 
‘law* in S. 29 but did not doeide it.)] 

9. ( 61) 38 AIR 1951 Kaj 22 (Para 7) (DB), Bhonra v. Shivram. (Se::tioii 81 (2), 

Alwar Pre-emption Act does not prescribe a special period of limitation for ail 

suits for pre oinption within the meaning of 3. 29, Alwar LimiUtion Act.) 

(’50) 37 AIR 1950 Cal 356 (Para 5) : 54 C.U W N 297, Province of Bengal v. 

Atnulya Dhon. (In compabing the period of limitation for an appeal under 

S. 3, Calcutta Improvement (Appeals) Act 1911 the appellant is entiUed to 

deductions under S. 12 of the Limitation Act. That sejtion is applici^bio either 
by rea-son of S. 29 (2) or otherwise.) 

(’50) 37 AIR 1950 Oal 54 {Par.a 11). Kunja Behari v. Mritunjoy Prosai. (Beu'^al 
Act 11 [2] of 1942 which inserted 3. 37 A in the Bengil Agricultural Dobtoni 
Act is a local and special law — Period of limitation would, unier 3. 29 (21 (aJ 
bo governed, as regards parties added, by S. 22 —Application under 8. 37A — 
Names of present occupiers need not be stated — Addition of lesacjs beyond 
period of limitation does attract bar of limitation.) 

(*49) 63 Cal W N 191 (192). Gangaram w, Santosh Kumar, (In computing the 
pen^ of limitation for an application under 3. 21 of the Bengal Finance (Sales 
iax) Act, the time requisite for obtiining a copy of the order of the Board 
of Revenue should be excluded as provided in 3. 29 of the Limitation Act ) 

(’42) 29 AIR 1942 All 429 (433) ; ILR (1943) All 84 : 204 Ind Cas 1 (FB) ' Ba a 
lan^ V. Sheoyujan Pancie. (Provincial Insolvency Act, 1920 is a epejial 


V. Bahu Lai Sah. (Section 15 of 
the Limitation Aot oiierates on the periods of limitation prescribed by the Bihar 

enan^ Act, by reason of the combined operation of sub ss. (1) and (*2) of 8 IBo 
of the Bihar Tenancy Act.) i / t o. xoo 

( 41) 38 AIR 1041 All 207 (208) : 194 Ind Gas 4a4 (DB), Chheda Lai v. Com- 
UonTAct CanlonmenU (Cantoumeufes (House Aooommoda- 

(^26) 13 air 1926 Rang 135 (136) : 96 Ind Caa 110, '//, N. Burjorjee v Special 
GolUctor Of Bangoon. (Land Acquisition Act.) ^ ^ 

*S (nm ‘ : 34 Ori L Jour 

/.or.? « Gangult v. Emperor, (Ordinance 11 of 1932.) 

JkfoUah V. Sahibuddm Aloala. fTn<l 1AT1 4 A n \ 
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Notes 6-€a 
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Note 6a 


SAA^NGS 

Thus, it has been held by the High Court of Madras’ and the 
Chief Court _ of Oudh^ that S. 15 of this Act does not apply to the 
twelve years’ period prescribed under s. 48 of the Civil Procedure Code. 
These decisions proceed on the ground that the twelve years’ period 
under s. 48 of the Civil Procedure Code is not a “period of limitation 
prescribed” within the meaning of S. 15 of this Act. The High Court 
of Patna^-^ has also held that s. 48 of the Civil Procedure Code is not 
subject to the provisions of s. 15 of this Act and that the only excep- 
tions to which s. 48 is subject are provided for in the section itself. 
Similarly, it has been held by the Patna High Court® and the 
Cliief Court of Oudh® that the period of twelve j^ears fixed by s. 48 
of the Civil Procedure Code cannot be extended -by means of an 
acknowledgment of liability under S. 19 or a payment under S. 20. The 
High Court of Calcutta®* has held that the period of twelve years 
referred to in s. 48, CiA’il Procedure Code is not a ijeriod prescribed 
within .s. 14 of this Act and therefore is not controlled by it. But a 
Full Bench of the Allahabad High Court has held that s. 15 of 
this Act will govei’n the computation of the twelve years’ period 
under s. 48 of the Civil Procedure Code.^ The decision proceeds on 

Section 29 — Note 6a 

1. (’45) 32 AIIl 1945 Mad 70'(72): (1944J 2 JIad L Jour 403, Mdnicham v. Hama- 

suami. (Following AIR 1922 Mad 2GS: 45 Mad 785, Suhtarayan v. Nalarajan.} 

(’28) 15 AIR 1928 Mad 1154 (1156) : 113 Ind Gas 260 (DB), Tandata Murthi v. 
Dufgamha. 

(’22) 9 AIR 1922 Mad 268 (268, 271) : 45 JIad 785 : 70 Ind Gas 396 (DB), Sahba 
ray an v. l\ataTajan. 

[But see (’15) 2 AIR 1915 Mad 449 (451) : 24 Ind Cas 195 (DB), Venlcataperti- 
mal Baja v. V elayuda Reddi, (Per Sadasiva Iyer J. — Sections of the Limita- 
tion Act relating to exclusion of time govern the twelve years’ period under 

S. 48, C. P. Code.)] 

2. (’31) 18 AIR 1931 Oudh 351 (351): 132 Ind Cas 257 : 7 Luck 49 (DB). Gayieshi 
Lai V. Imtiaz :iU 

[But see (’32) 19 AIR 1932 Oudh 69 (71) : 134 Ind Cas 878 : 7 Luck 397 (DB), 
Nak died Shah v. Kasmiri Bank Ltd,j Fyzahad, (Section 48, C. P. C., in 
eG&yt lays down the period of limitation applicable to an application for execu- 
tion of a decree within the meaning of 8. 78 (2) of the Provincial Insolvency 
Act.) 

(’10) 8 Ind Cas 877 (378) : 13 Oudh Cas 303 (DB). Mohavimad Abdul Karim 
Khan v. Nawaz Singfu (Section 48 is also a rule of limitation.)] 

3.4. (’29) 16 AIR 1929 Pat 597(600^: 120 Ind Cas 315 (DB). Kirtyanand Singh v. 
Pirihichand Lai, (Obiter.) 

5. (’17) 4 AIR 1917 Pat 485 (486) : 34 Ind Cas 27 : 1 Pat L Jour 214 (DB), 
Krishna Dayal Gir v, Sakina Bibi, (The words “fresh period of limitation” in 
S, 19 do not refer to the twelve years* period under S. 48, C. P. G.) 

6. (’34) 21 AIR 1934 Oudh 465 (471) : 10 Luck 208:151 Ind Cas 541 (DB), 
Narendra Bahadur Singh v. Oudh Commercial Bank Ltd. , Fyzdbad. (Sections 
19 and 20 cannot be applied to S. 48, C. P. C., as that would render S. 48, 

O. P. G., nugatory.) 

(*08) 11 Oudh Cas 220 (223) (DB), Bhikhari v, Gauri ShanJ:ar. (Section 19 
Limitation Act, cannot affect the absolute prohibition imposed by S. 48, O. Pi O.) 

6a. (’40) 50 Gal W N \ 2 {l^),Mdkha}i Laly .Firm Madan Mohati. (AIR 1922 Mad 
268 : 45 Mad 785, SulAarayan v. Naiarajan Approved ; A I R 1939 All 403 : 

ILR (lO-aO) All 647 (PB), Durga Pal Singh v. Pancham Singh, Dissent from.) 

7. (’39) 26 AIR 1939 All 403 (405, 406) : ILK (1939) All 647 : 183 

(EB), Durga Pal Singh v. Panedtam Singh. (Overruling AIR 1918 All 216 
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the ground that the words ‘^period of limitation pi*e«cribed'* in S. 1 "> 
mean “period of linutation prescribed by any law for the time bc-ini. 
in force'* and that the twelve years* period under S. 48 of the Civil 
Procedure Code is a period of limitation. The ]V)inl>ay High (’ourt 
also has in the undermentioned case® expressed the view that fhcuv 
nothing on general principles to prevent the application of section lo 
to the computation of the iieriod of twelve years fixed by S. 48 of 
the Civil Procedure Code. The view of the Allahabad Full ikmch has 
been followed in a subsequent decision by the Bombay High Cx)urf'^ 
and ]jy the High Courts of Nagpur®^ and Bast Punjab.®® 


]t is submitted tliat tlie question wliether tl^e general provisions 
of tliG Tjimitution Act are applicable to the determination of (he 
periods of limitation prescribed by the Civil Procedure Code should be 
treated as concluded by the decision of the Privy Council in Phoolban 
Koonv'ur v. LaJIa Jofjcslnir'^ in which it was held that the extension 
of limitation in the case of minors providc'd for l)y s. li of the Limi- 
tation Act of 1S59 would apply to periods of limitation ])ie 9 crib€d by 
tlie Civil Procedure Code. No doubt the actual decision in the above 
case lias been superseded by legislation inasmuch as s. (i of the Limi- 


tation Act is now' expressly limited to periods of limitation prescribed 

by the first schedule. But in cases wlicre there is no such express 

limitation, the reasoning adopted by the Ihivy Council in the above 
case is still applicable. 


7. Applicability of the Act to suits under the Indian 
Divorce Act — Sub-section (3). — The provisions of this Act do 


(DB), V. .Va/iofrir and AIK 1910 A!1 G4 bJ) (])B), Ka aii v. 

Collect at of Bet.a/'u.s.) 

8. (’39) 2G AIB 1939 Bon, 75 (77) : II.R (1989) Bon, S7 : 180 I.nl Cas 45 (DH)., 
Uango Bamachatya v. Goi}al liaraijan. 

8a. (’43) 30 AIB 1043 Bom 1G4(1GC):208 Jnd Cas l{ajf,g<^al Jilutiada v. 

Strata Awnayya. (A I B 1939 All 403 : JLB (1939) All G47 (FB), D/u-ya 7’rt/ 
Sinyh V. Panclttim Simjli followed.) 

8b. V48) 35 AIK 1948 Nag 27-> (274) : II.K (1948) Nag 230, Dearao Suryabhani, 
V. Bantchaiidra Ayir ntlal. (AIR 1944 Nag 155 : IKK (1944) Nag 250 followed.) 

( 47) 34 AIK 1947 Nag 101 (104) : IKK (1947) Nag 25 : 2*28 Iml Gas 570 (DB), 
Meer JUsmiUa Meer Jangu Jagannath liitijraj, (AIK 1944 Na" 155 • ILK 
(1944) Nag 250, Foil. ; AIK 1939 All 403 : ILK (1939) All G47 {h'B),^Darga Pal 

S%ngU V. Pancham Svagh and AIK 1989 B<mi 75 : 1 L K (1939) Bom 87. Bajuio 
Bamacharya v, Goial l-iarayan, Kel. ou.) 

(’44) 31 AlU 1944 Nag 155 (158) : I L K (1944) Nag 250 : 217 Ind Cas 298 (DB) 
Stta Bam v. Cliunilalsa. 

[But see (’20)7 AIB 1920 Kag CS (G9) : 54 Ind Cas 279, G^^inda v. r„t,ao 
oxngh.\ 

8c. C49) 36 AIR 1949 East Funj 913 (218) : 50 Pun E R 294, i'irm Daulat Ram 
V. GMclaAsliStny/,. (Section 48 in-escribes a i>criod of limitation and consequently 
IS not uncontrolled by the provisions of S. 15 of the Limitation Act and of 

8. 26 of the Punjab Belief of Indebtedness Act which has been drafted on the 
lines of S. 16 of the Xamitation Act.) 

*W 'k° 28MP^' ^ App 7 : 3 Sar 573 : 3 Suther 286 : 0.5 Suth 


Section 29 
Notes 6a-7 
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SAVINGS 


Section 

-Note 


29 


not apply to snits under the Indian Divorce Act, iv of 1869.^ This is 

• • . ^ even in the absence of such 

a provision it was held in the undermentioned cases* that the 

7 '’W “PPly to suite 

under the Indian Divorce Act. Though thi. Act ie inapplicable, delay 

in presenting or prosecuting a petition for dissolution of marriage 

under the Divorce Act is a ground for disallowing the petition.* ^t 

the objection on the ground of delay will not hold good in cases where 
the marriage is ai initio void.* 

The prohibition in this sub-section will not however, apply to 

ap^ala from decrees in suits under the Indian Divorce Act * They 

will be governed by Art. 151 of Soh. i. Nor will this sub-section apply 

to suits for dissolution of marriage by persons who are not governed 

by t^ Indian Divorce Act.® So also where the suit is not one under 

the Divorce Act in the matrimonial jurisdiction of the High Court bat 

in Its ordinary original civil jurisdiction for a declaration of the 

nullity of the marriage this sub section will not applv.^ See also 
Note 47 to Article 120. 


which the period prescri- 
bed is shorter than that 
prescribed by any law 
previously in force in a 
Part B State. 

by the Part B 



30* Notwithstanding^ anything herein contained, any 

Provision for States for suit for which the period of limitation 

prescribed by this Act is shorter than 
the period of limitation prescribed by 
any law corresponding to this Act in 
force in a Part B State which is repealed 

(Lsws) Act, 1951, may be instituted 

within the period of two years next after the coming into force 

of this Act in that Part B State or within the period prescribed 

for such suit by such corresponding law whichever period 
expires first. 

а. Inserted by the Part B States (Laws) Act, 1951 (III of 1951}, S. 3 & Sch 
tl'4-1951]. The original Section 30 which was repealed by the HepeaJing 

Amending Act, 1930 (VIII of 1930), S. 3 & Sch. II was os follows : 

Section 29 — Note 7 

L (’33) 20 AIB 1933 Sind 27 (28) : 26 Sind L R 423 : 141 Ind Oas 284, Mr. 
W. D. V. Mrs. K. D. 

2. (’72) 18 Suth W R 480(480) ; 10 Beng L R 301 : Ind App Supp Voi 106 : 9 
Moo P O (N S) 102 (PC), Ijord William Hay v. Gordon. 

(’70) 1870 Pan Re No, 58, Oordo7i v. Gordon. 

3. (*78) 3 Cal 688 (693), J. Williams v. WiUiayns. 

4. COl) 5 Cal W N 104n, Mills v. MiUs. 

5. (»98) 29 Bom 612 (616) (DB). A (hiisband) v. B (wife). 

See also Note 2 to Article 161. 

б. (’22) 9 AIB 1922 Oudh,109 (111) : 65 Ind Gas 453, Muhammad Hamiduilah 
Khan v. Mt. Fakhrijahan Begam. 

7. (’45) 32 AIR 1945 Oal 484 (486) : ILR (1946) 1 Oal 32, Sophy Aurbach v. 
Shiva prosad, (Marriage performed in Pranoe ander Prenoh law between a 

Hindu and a Jewess Suit for declaration that marriage was void ander 

French law instituted on Original Civil Side of Calcutta High Court — Suit Ut 
not one under the Divorce Act.) 
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“30. Notwithstanding anything herein contained, any suit for which 
th© period of limitation prescribed by this Act is shorter than the period of 
limitation presoribed by the Indian Limitation Aofe, 1877, may be instituted 
within the period of two years next after the passing of this Act. or within the 
period presoribed for such suit by the Indian Limitation Act, 1877, whichever 
period expires first.*’ 


31* [Repealed by the Repealing and Amending Act^ ig^O 
VIII of / 930 ), section 3 and schedule //. ] 

The repealed section was as follows : 

31. ( 1 ) Notwithstanding anything contained in this Act or in 
the Indian Limitation Act, 1877 in the territories mentioned in the 
second schedule a suit for foreclosure or a suit for sale by a mortgagee 
may be instituted within two years from the date of the passing of 
this Act, or within sixty years from the date when the money secured 
by the mortgage became duo, whichever period expires first ; and no 
3^h suit in the said territories instituted within the said period of 
sixty years and pending at the date of the passing of this Act. either 
in a Court of first instance or of appeal, shall be dismissed on the 
ground that twelve years’ rule of limitation is applicable. 

(2) Where in the aforesaid territories the claim of a mortgagee 
for foreclosure or for sale has been wholly o?^in part dismissed or 
withdrawn after tlie twenty-second day of July 1907 and before the 
passing of this Act, either in a Court of first instance or of appeal on 
the ground that a twelve years’ rule of limitation applied to such 
claim, the case may be restored on an application in writing to the 
Court by which the claim was dismissed or in which it wi\a with- 
drawn, provided the application is made within six months frem the 

date of the passing of this Act; and on such restoration, the provisions 
of Bub-seetjon (l) shall apply.” 


32. [Repealed by section 3 and schedule II of the Second 
Repealing and Amending Act, tglu iXVIl of Igl^),] 

The rei>ealed section was as follows : 

32. The enactments mentioned in the third sohelule are re- 
pealed to the extent specified in the fourth column thereof.” 


Section 30 


Section 31 


Section 32 
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Overlooking of Precedents leads to 

Erroneous Decisions 

"I^oranoe of the Judge is the misfortune of the Innooent." Latin Maxim. 

1953 S. C. 478 (Pr. 20) (AIR V 40 C 118)— '‘It cannot bo disputed that the 
High Court, even though it was hearing an appeal from an order of acquittal, had full 
powers to review the entire evidence on the record and reach its own conclusion that 
the acquittal order should be set aside. But, as the Privy Council pointed out in 
Sheoswarup v. Emperor, *1934 p. c. 227 ( 2 ) (air v 21 ) in exercising these powers the High 
Court should and will always give proper weight and consideration to such matters 

a,g The High Court, in our opinion, did not clearly keep before it these rules 

and principles well known and recognised in the administration of criminal justice.” 

1953 S. C. 473 (Pr. 7) (AIR V 40 C 116) — “It is unfortunate that the last 

mentioned case’(i. e. (i949) 29 Tax cas 395) was not brought to the notice of the 
High Court before the judgment under appeal was delivered. ” 

1952 S. C. 358 (361) (Pr. 12) (AIR V 39) _ “ This decision {Md. 

Keramuttullah Miah v. Keamutulla, 1919 cal. 218 ) (air v G) was reached on 19-7.1918, 
i e. almost 6 months after the decision of their Lordships of the Privy Council (in 1918 
p. c. 11 {\IR V 5)), but it does not appear that the ruling was brought to the notice of 

the learned Judges of the Calcutta High Court. 

1953 S. C. 459 Pr. (10) (AIR V 40 C 111) _“It seems to us that the attention 
of the High Court was not drawn to this Court’s decision in Surajpal Singh's case (1952 
s, c. 62 (air V 39)) wherein it was pointed out that .... compelling reasons.” 

1943 Privy Council 189 (191) AIR V 30) — In an appeal from Allahabad 

the question for decision involved was as to the inherent power of ^ the Court to grant 

restitution to the successful defendant. Their Lordships observed: The decision of the 
Board in 1919 P. c. 65 (air v G) was not cited in either of the Courts in India . . . . The 
application now before the Board .... invoked the powers of the learned Subordinate 
Judge to assess the sum due by way of restitution .... by the method laid down m 
1919 P. 0. 65 (air V 6), . . . For this purpose the case must go back to the Court of the 

Subordinate Judge. . . 

1922 Privy Council 11 (13) (AIR V 9) — Section 89, T. P. Act, 1882 , 
ended after providing for the decree “and thereafter the defendants’ right to redeem 
and the security shall both be extinguished.” These words do not oraur m either the 
foreclosure section of the Act of 1882 or the corresponding rule of o. 34, Civil F. C. 

"The difficulty which had arisen as to those words in several cases, e.g., Vanmika- 
linga v. Ghidambara, (1905) i. l. R. 29 aiad. 37 — which case, it may be mentioned, 
does not seem to have been brought to the notice of the Board m II et Earn s case, 1918 
p, C. 34 (air v 5) — therefore no longer arises.” 

1956 All. 338 (Pr. 22) (FB)(AIR V 43 C 125)— “A learned single Judge of this 
Court held in Chuiina Lai v. Governor- General in Council, 1950 all. 89 (a r r v 37 c 30) 
that if the consignor could establish that the consignee was merely a commission 
agent he could sue. It seems that the earlier cases of various High Courts were not 
placed before the learned Judge except for one case of the Madras High Court w ic 

he distinguished.” 

1954 All. 557 (Pr. 7) (A, I, R. V. 41 C. 192)— “No doubt, a contrary view was 
expressed by single Judge of this Court in Daniodar Sioarup v. Staie^ cri. Ref. no. 267 
of 1951 decided by Brij Mohan Lai J. on 4-12-1951 (\ll.) but obviously^ his attention 
was not invited to these and other* cases previously decided by this Court. 

1955 Andhra 112 (Pr. 9) ((S) A.’ I. R. V 42 C. 41) _ “A careful perusal of 
that judgment (1954-2 m. l. j. 707), shows that none of the cases cited before me were 

placed before the learned Judge, who states at p. 708 of the report as 

no doubt that, if the learned Judge’s attention had been drawn to the Bench decision 

of the Madras High Court in Narayayyan v. Nagesivarayyan, ((1894) 17 Mad. 38 ), e 

learned Judge would have followed it and come to a different conclusion. 

gide pp» 1956 (4 pp.) 



OvERLOOKINa OF PrEOEDENTS LEADS TO ERRONEOUS DECISIONS 

iu . 42 C. 21) — “I am really surprised 

that the Courts below summarily dealt with the question of estoppel and regarded the 

matter so simple that they did not even refer to the decision of the Privy Council or 

the Full Benches of the Allahabad, Bombay and IVXadras High Courts or even the 

passages from the leading Text books. I wish to condemn the practice of the Subordi. 

nate Judiciary in not referring to the decisions which are binding upon them. By a 

casual reference to the leading text books, the courts below should have discovered that 

the Full Bench case in 1929 aiad. 502 (air v 16) has at least an important bearing in 

deciding the question of estoppel. It is the bounden duty of the members of the bar 

and the Judges who administer the law to keep themselves informed of the march and 

progress of law, i.e. statutory and case law. If every illiterate man is presumed to know 

law and ignorance of law is no excuse, it is all the more important that those who are 

concerned in the administration of law, namely the members of the Bar and the Judges 

should read the law Reports regularly and be aware not only of the latest reports, but 

also decisions of the Supreme Court and the High Courts.” 


1955 Bom, 227 (Pr. 6) ((S) A. I. R. V, 42 C. 57) — **With very great respect to 
the Federal Court, Mr. Justice Kania completely overlooked the judgment of the 
Bombay High Court (in 1945 Bom. 315 (air v 32)) to which reference has been made and 
to which he was a party.” 


1954 Bom. 273 (Pr. 11) (A. I. R. V, 41 C. 78) — *‘It does not appear to have 
been brought to the notice of the learned Judges (in 1951 run. 324 (a. i. r. v. 38 0 79)) 
that the view which they were taking was opposed to the consensus of judicial opinion 
amongst the other Indian High Courts.*’ 

1954 Cal. 412 (Pr. 9) (A. I. R. V, 41 C. 141) — “Unfortunately the earlier 
decision in the case of ii cal. l. j. 87 was not brought to the notice of the learned 
Judges in Afazuddi’s case, (39 cal. 133) with the result that the expression ‘Projabili* was 
held to include the creation of a tenure in the latter case, while the decision in the 
former case was to the contrary.” 

1955 Hyd. 28 (Pr. 15) ((S) A. I. R. V. 42 C. 7) (F. B.) _ “After carefully 
considering the views expressed in the aforesaid two sets of authorities reported in the 
Urdu Law Reports, one thing is clear that the first set of rulings followed the line 
taken by the former British Indian High Courts and that a Full Bench of the pre-consti- 
tution High Court of the State has also expressed similar view in 9 Ain-e-Deccan 530 (q); 
as against this the later set of cases so far as the Abkari Act is concerned are decisions 
by Division Benches, which did not consider the Full Bench ruling referred to above 
which was evidently not brought to their Lordships’ notice.” 

1955 Mad. 78 (Pr. 5) ((S) A. I. R. V. 42 C. 2l) — “But neither of the decisions 
of the Privy Council, viz.. 22 all. 149 (p. c.) and 1924 P. c. 226 (air v ll) appear to have 
been placed before the learned Judges (in 1925 Bom. 501 (air v 12)) and if the learned 
Judges had brfc.e them the principle governing such cases as laid down by the Privy 
Council, it was not likely that they would have taken a strict and narrow view of the 
scope of the proviso 6 to s. 92, Evidence Act.” 


1955 Mad. 341 (Pr. 6) ((S) A. I. R. V. 42 C. 92) (F. B.) _ “The Full Bench 
in 1936 Mad. 324 (air V 23) which till then governed the practice on the original side of 
this Court, does not appear to have been placed before the learned Judge, in (1953 Mad, 
858 (air V 40 c 335)) as it should have been by the learned Advocates on the original 
side who appeared in that case.” 


1954 Mad. 788 (Pr. 23) (A. I. R. V. 41 C, 260) (F. B.) — “Before leaving this 
case, we have to point out, that had the learned Advocate for the respondent, when the 
case was referred to the Full Bench, brought to our notice, the cases which he cited 
before the Full Bench, 'we might not have referred the matter to the Full Bench and 
therefore the remarks by the Full Bench “therefore a reference to the Full Bench was 
not strictly necessary” would not have been made. Before us only two decisions were 
cited and the leauied Advocates nn either aide suggested a r efer ence to a Full ^Benoh.” 
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A. 1. R. Commentaries Judicially Noticed. 



1953 S. C, 23 (27) (A. I. R. V. 40 C 7) — [Touching the revisional jurisdiction of 
the High Court set out in s. 115, Civil P. C.] “A large number of cases have bean 
collected in Edn. 4 of Chitaley & Rao's Code of Civil Procedure (vol i) which only serve 
to show that the High Courts have not always appreciated the limits of the jurisdiction 
conferred by this section.” 

1949 P. C. 156 (l58) (A, I. R. V. 36. C47) — Sir John Beaumont, — “There have 
' been no doubt, decisions in some High Courts in India which lend support to the view 
upon which the Judges acted. The cases are collected in Edn. 4 of Chitaley and Rao on 
the Code of Civil Procedure Vol. I, page 1105.” 

(1949) 15 Malayan L. Jour. 134 (135 ) — Per Storr J “On the point relating 

to section 127, Civil Procedure Code (corresponding to o. 9, R. 13 in Indian Civil P. C.), 
raised in this appeal .... A. I. R. Commentaries, Code of Civil Procedure (4th Edition, 
1944) at page 1755 states: ‘But a person who is not a party though he may be interested 
in the suit is not entitled to apply under this rule’ .... Agreeing with the viewi 
expressed above, I am of the opinion that section 127, Civil Procedure Code, is not 
available to a person who is not a party to the suit . . . 

1955 J. & K. 1 (Pr. 5) ((S) A. I. R. V. 42 C. 1), Shahniiri J . — “As stated in 
Chitaley’s Code of Criminal Procedure (1950) Edition) a valid divorce of the wife by 
the husband where it is sanctioned by personal law, puts an end to the marital rela- 
tion and the status of husband and wife, and no order for maintenance can be made 
subsequent to the date of such divorce.” 

1955 Mad. 100 (Pr, 16) ((S) A. I. R. V. 42, C 28), Mamaswami J . — “The 
most exhaustive, lucid and analytical commentary on Art. 14 is to be found in the 
recently published A.I.R. Commentaries on the Constitution of India, Vol. 1 pp. 202-296. 

I am greatly indebted to this monumental work in the preparation of this decision. 
It is now well settled as these learned commentators of what may legitimately be 
described as the Indian Willoughby that this conception does not involve the idea of 
absolute equality among human beings which is a physical impossibility.” 

1955 Mad. 350 (Pr. 31) ( (S) A. I. R. V. 42 C. 94), Bamaswami J, — “Some 
of the decisions relating to Rent Control Acts and their being upheld as valid are 
collected in the characteristically exhaustive and meticulously accurate A. I. R. Com- 
mentaries on the Constitution of India Vol. 1 pp. 439-440 and are indicated below— 
Ramandaz v. State of Uttar Pradesh, 1952 all 703 at p. 706 (air v 39) (fb) ” 

1955 Mysore Si' (Pr. 22) ((S) A. I. R. V 42 C. 27), Vasudevamurthy J.— 
Interference by the Court will be warranted by the law when even executive 

authority is not exercising its powers bona fide for the purpose contemplated by the 

law or influenced by extraneous and irrelevant consideratios^^and where injustice has 

resulted_See the Constitution of India by V. V. Chitaley 1954 Edn. Vol. 2 pp. 1799- 
1800.” 

1956 Sau. 54 (56) (Pr. 3) (A I R V 43 C 18) _ Shah C. J. _ “The question 
has been considered in a lucid and exhaustive note in the Constitution of India by 
Chitaley and Rao Vol. 1 (n 2 at pp. 183-185) which is in accord with the view of 
Chagla C. J. and we are in agreement with this view.” 

1956 Trav.-Co. 127 (Pr 12) (A I R V 43 C 52 ) — Varadaraja Iyengar J , — “The 
error may be one of fact but is not limited to matters of fact and include also errors 
of law. But the law must be definite and capable of ascertainment. An erroneous 
view of law on a debatable point or a wrong exposition of the law or a wrong appli- 
cation of the law or a failure to apply the appropriate law cannot be considered a 

mistake or error apparent on the face of the record. See Chitaley’s C. P. 0. Vol. HI, 
pp. 8649-60, 6th 
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